Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


\ 


AN 

ANALYTICAL     DIGEST 

OF  THE   CASES  PUBLISHED  IN  THE 
NEW    SERIES    OF    THE 

LAW  JOURNAL    REPORTS 

Ain>  OTn;BB 


IN 


THE  HOUSE  OF  LORDS,  THE  PRIVY  COUNCIL, 

THE  COURT  OF  APPEAL, 

THE    CHANOERT,   QUEEN'S    BENCH,   COMMON   PLEAS,  EXCHEQUER, 

AMD 

PROBATE,   DIVORCE,  AND  ADMIRALTY  DIVISIONS 

OP 

Cl^e  ^is^  Court  of  Bnititt, 

THE  COURT  OF  BANKRUPTCY, 
THE  COURT  FOR  CROWN  OASES  RESERVED, 

A)fD 

THE  ECCLESIASTICAL  COURTS.     • 

From  MICHAET.MAS  SITTINGS  1875  to  TEINITY  SITTINGS  1880. 

WrfH    BBFBBBNCE8    TO   THB 

STATUTES   PASSED   DURING   THE    SAME   PERIOD. 


By  CECIL  C.  M.  DALE,  Esq. 

BARRISTER  -  AT  -  LAW, 
ASSISTED  Br 

GEOEGE   A.   STEEETEN,   Esq. 

B ARRISTBR  -  AT  -  LAW. 


LONDON : 

PBIKTBD    BT    SPOTTISWOODB    Ain>    CO.,    NBW-8TBSBT    SQUABB. 

PUBLISHED  BY  EDWARD   BBET  INCE,  5  QUALITY  COUBT,  CHAKCEEY  LANE. 

1881. 


n  . 


OF  - 


UEL/Nfi  ) 


r      » 


»      I      •    ■^ 


^^  ^       X       "^^ 


This  Digest  (containing  Gases  from  Michaelmas  Sittings  1875  to  Trinity  Sittings 
1880)  is  in  continuation  of  Eleven  others,  published  at  different  times,  containing  the 
Cases  reported  in  the  Law  Journal  Reports,  and  other  Contemporary  Reports,  since  the 
year  1822,  each  of  which  may  be  had  as  published,  at  the  following  prices : — 


First, 

Second, 

Third, 

Fourth, 

Fifth, 

Sixth, 

Seventh, 

Eighth, 

Ninth, 

Tenth, 


1822  to  1828,  price  11,  lis,  M.  boards. 
1828  to  1831,  price  15*.  boards. 


1831  to  1835,  price  1 
1835  to  1840,  price  1 
1840  to  1845,  price  1 
1845  to  1850,  price  1 
1850  to  1855,  price  1 
1855  to  1860,  price  1 
1860  to  1865,  price  1 
1865  to  1870,  price  1 


Eleventh,  1870  to  1875,  price  1 


'  5*.  boards. 

10«.  boards. 

10«.  boards. 

10«.  boards. 

10*.  boards. 

105.  boards. 

10«.  boards. 

10s.  boards. 

lOs,  boards. 


LIST   OF   ABBEEVIATIONS 


IN  THIS  DIGEST. 


Abbreriatiofu. 
Law  J.  Rep.  P.O. 
Law  J.  Bep.  Chanc. 

Law  J.  Bep.  Q.B. 

Law  J.  Bep.  C.P. 

Law  J.  Bep.  Ezch. 
Law  J.  Bep.  Bankr. 

Law  J.  Bep.  M.C. 


Law  J.  Bep.  P.  D.  &  A. 


Reports, 
.    Law  Journal  Beports,  New  Series. 


t» 


» 


)t 


)> 


If 


n 


n 


19 


f» 


ti 


»» 


If 


ff 


9$ 


Law  Bep.  E  &  I.  App.     Law  Beports 

Law  Rep.  App.  Cas.    .         .     „         Appeal  Cases 
Law  Bep.  Chanc. 


Law  Rep.  Eq.      . 

Law  Rep.  Ch.  D. 

Law    Rep.    Q.B.,  C.P 
and  Exch. 

UwBep.  Q.B.  D.,  C.P.  D. 
and  Ex.  D. 


Law  Rep.  P.  D.  . 

Law  Rep.  C.C.B. . 

(App.) 

(H.L.) 

H.L.  (It.)    . 

H.L.  (Sc.)    • 

(App.  Div.) . 


} 
} 


»f 


» 


»> 


ff 


» 


ff 


f» 


(hurts. 
Privy  Council. 
Chancery  and  Chancery  Division. 

{Queen's  Bench  and  Queen's  Bench 
Division. 

{Common  Pleas  and  Common  Pleas 
Division. 

(Exchequer    and    Exchequer    Divi- 
sion. 

Bankruptcy. 

f  Magis- 1  Queen's  Bench,   Common 

<  trates'   I     Pleas    and    Exchequer 
I.  Cases.  J      Divisions. 

r  Probate,    Divorce    and    Admiralty 
\    Division,  and  Ecclesiastical  Courts. 

/House  of  Lords,  English  and  Irish 
\     Appeals. 

House  of  Lords  and  Privy  Council. 

Chancery  Appeal  Cases     Chancery  Court  of  Appeal. 

r  Master  of  the  Bolls,  Vice-Chancel- 

<  lors  and    Chief  Judge  in  Bank- 
L     ruptcy. 

Chancery  Division. 

{Courts  of  Queen's  Bench,  Common 
Pleas  and  Exchequer  respectively. 

r  Que  en's  Bench,  Common  Pleas  and 
\     Exchequer  Divisions  respectively. 

{Probate,    Divorce    and    Admiralty 
Division, 

Crown  Cases  Beserved. 


Equity  Cases 


Court  of  Appeal. 

House  of  Lords. 

Irish  Appeal  to  House  of  Lords. 

Scotch  Appeal  to  House  of  Lords. 

Appellate  Divisional  Court. 


TABLE  OF  OASES  vndvded  in  the  Digest  which  have  been  decided  or  reported  on 
appeal  too  late  to  admit  of  their  being  noticed  in  the  body  of  the  Digest, 


Name  of  Case 


Alderson  v.  Maddison 

Angus  v.  Dalton 
Arkwright  v.  Newbold 

Gampden  Charities,  in  re   . 


Chapleo   v.    BniDBwick^ 
Benefit  Building  Society 


Reference  to  Digest 


Where  Reported  on 
Appeal 


<( 


City  of  Mecca,"  The 


Goodman's  Tmsts,  in  re 


Gosman,  in  re    . 


Knapman's  Estate,  in  re; 
Knapman  v.  Wreford 

London  Joint«Stock  Bank 
V,  Corporation  of  London 


McCoUin  V.  Gilpin 


Martin  v.  Mackonochie 


Frauds,  Statute  of,  19 

EoMment  1 
Company  B  2    . 

Charity  36 
Friendly  Society  12  . 
Admiralty  7 


DistrUmtuyns,  Statute 
of. 


Crown  7  ;  Petition  of 
Bight  B 

Administraium  29 


Attachment  13  . 


Compa/ny  D  22 . 


Church  and  Clergy  30 


50  Law  J.  Rep.  Ezch. 
466;  Law  Rep.  6 
Q.B.  D.  174. 

Not  yet  reported. 

50  Law  J.  Rep.  Chanc. 
372;  Law  Rep.  17 
Ch.  D.  302. 

50  Law  J.  Rep.  Chanc. 
646. 

50  Law  J.  Rep.  C.P. 
372. 

50  Law  J.  Rep.  P.  D. 
&  A.  53  ;  Law  Rep.  6 
P.  D.  106. 

50  Law  J.  Rep.  Chanc. 
426;  Law  Rep.  17 
Ch.  D.  266. 

60  Law  J.  Rep.  Chanc. 
624. 

50  Law  J.  Rep.  Chanc. 
629. 

50  Law  J.  Rep.  Q.B. 
694;  Law  Rep.  6 
App.  Gas.  393. 


Law  Rep.  6  Q.B.  D. 
616. 

50  Law  J.  Rep.  Q.B. 
611 ;  Law  Rep.  6 
App.  Cas.  424. 


Whether  Affirmed, 
Reversed  or  Varied 


Reversed  (C.A.) 


Affirmed  (H.L.) 

In  part  affirmed ; 
in  part  reversed 
(C.A.) 

Reversed  (C.A.) 


Reversed  (C.A.) 


Reversed  on  fur- 
ther evidence 
(CA.) 

Reversed  (C.A.) 


Reversed  (CA.) 


Affirmed  (C.A.) 


Affirmed  (H.L.) 
nom.  Corpora- 
tion of  London 
V.  London  Joint 
Stock  Bank. 

Affirmed  (C.A.) 


Affirmed  (H.L.) 
nom.  Mackono- 
chie V.  Lord 
Penzance. 


VI 


Table  of  Oasea^  ^c.  (continiied). 


• 

Kame  of  Case 

Reference  to  Digest 

Where  Reported  on 
Appeal 

Whether  Affirmed, 
ReverBed  or  Varied 

■ 

Millfl  V.  JemiiogB 

• 

New  Zealand  and  Austra- 
lian Land  Co.  v.  Buston 

Nobel's    Eaq)lo8ive   Co.   v. 
Jones  H-  Co. 

Patching  V.  Barnett   . 
Pike  V.  Fitzgibbon 
Reg.  V.  Castro    . 

Saltash,  Mayor  of,  v.  Good- 
man 

Mortgage  31 

Principal  and  Agent  6 
Patent  21 . 
Remotenens  5     . 
Husband  and  Wife  36 
Orimindl  Law  3 

Ouitom  4  ;  Fishery  2 

Not  yet  reported 

50  Law  J.  Rep.  Q.B. 
433. 

60  Law  J.  Rep.  Chanc. 
682. 

Not  yet  reported 

liaw  Rep.  18  Ch.  D. 
464. 

60  Law  J.  Rep.  Q.B. 
497  ;    Law   Rep.    6 
App.  Cas.  229. 

60  Law  J.  Rep.  C.P. 
608;    Taw    Rep.    7 
Q.B.  D.  106. 

Affirmed      (H.L.) 
n4>ni,    Jennings 
V.  Jordan. 

Reversed  (C.A.) 

Reversed  (C.A.) 

In  part  affirmed; 
in  part  reversed. 

Reversed. 

Affirmed       (H.L) 
n^yrn.  Castro  v. 
R^;ina. 

Affirmed  (C.A.) 

TABLE    OF   TITLES. 


Abandonment,  1 
Abatement,  1 
Abobtion,  1 
acx^eptancb,  1 
accbssoby,  2 
Account,  2 

Settled  account :  ojfening,  2 

Cross-examination  on  accoufitt  2 
Acknowledgment  of  Deed,  2 
Acquiescence,  2 
Action,  3-5 

}Vhen  nuiintainable,  3 

Notice  of  action,  4 
Ademption,  5 
Adminibteation,  5-13 

Right  to  sue,  6 

Proof  of  debts,  6 

Legal  and  equitable  assets,  7 

Marshalling  assets,  7 

Legatees,  9 

Jurisdiction  and  praetioe,  9 
Administbatob,  13 
Admiealty,  13-19 

Jurisdiction,  13 

Pleading  t  15 

Practice,  16 

Costs,  17 
Admission,  19 

Adulteration  of  Food,  19,  20 
Adulteration  of  Seeds,  20 
Advancement,  20,  21 

What  constitutes  an  adrancefnefitf  20 

Botchpot :  advancement  when  to  he  brought 
into,  21 

Interest  on  advancement,  21 

Power  of  trustees,  21 
Advebtisbment,  21 
Advowson,  21 
Affidavit,  21 

Agent.    [See  Principal  and  Agent.] 
Agistment,  22 
Alehouse,  22-26 

Chant  of  Hcenee,  22 

Renewal  of  licence,  23 

Scope  and  effect  of  licence,  23 

Souse  for  2fuhlic  refreshment,  23 

Offences,  23 
Animals,  26 
Annuity,  26-28 

Ihtration  of  annuity,  26 


On  what  property  chargeable,  27 

Husband  and  wife :  tenancy  by  entireties,  27 

Registration  under  18  ^  19  Vict.  c.  15.  s.  12, 
27 
Appointment.    [See  Power.] 
Apportionment,  28,  29 

Of  rents  and  dividends,  28 

€(f  other  payments,  29 
Appropriation,  28 
Arbitbation,  29-33 

Stibmission  to  arbitration,  29 

Compulsory  reference,  31 

Arbitrator,  31 

Umpire,  32 

Award,  32 

Costs,  33 
Abmy,  33 
Abrbst,  33,  34 
Abtisans'  Dwslungs,  34 
Assault,  34,  35 
Attachment,  35-37 

Of  debts,  35 

Of  person,  37 
Attobney.    [See  Solicitor.] 
Auction  and  Auctioneer,  37,  38 
Banker  and  Banking  Company,  38,  39 

Ranking  compa/ny,  38 

Rather  and  cuitomer^  39 
Bankruptcy,  39-80 

Jurisdiction  cf  the  Court  of  Rankrujftey,  41 

Act  of  bankruptcy,  42 

A^udication,  46 

Proofed 

Mutual  credit,  56 

Trustee,  56 

Public  examination  of  bankrupt,  64 

Order  of  discha/rge,  64 

Prosecution  of  bankrupt,  66 

Liquidation  by  arrangement^  66 

Composition  with  creditor,  69 

Practice,  73 

Injunction,  77 

Receiver,  78 

CosU,7% 
Baron   and   Feme.      [See   Husband    and 

Wife.] 
Bastabdy,  80,  81 
Bigamy,  81 

Bill  of  Exchange  and  Promissory  Note, 
81-86 


Vlll 


TABLE   OF  TITLES. 


Form  and  ojfcratian,  81 

Stainp,  82 

Co-nsideratian,  83 

Indorsement :  -protectiofi  to  bankers,  83 

Acoeptafiee,  83 

Notice  of  dUhanonry  84 

Re-exchutige :  right  to,  86 

Specific  ajfproprinti&n  of  remittances  to  cover 
mis,  85 

Cancellation,  86 

Actions  and  proceedings,  86 

Proof  against  acceptor's   estate    in  bank- 
ruptcy, 86 
Bill  op  Sale,  87-94 

RegistratioJi,  87 

FonnaUties  attending  registration,  91 

Setting  forth  consideration,  91 

Construction  and  effect  of,  92 

Possession  or  appa/rent  jfossession,  93 

After-acquired  propertg,  93 

Mortgage :  cojisolidation,  94 

Default  in  payment :  giving  time,  94 

Illegal  consideration  :  compounding  felony, 
94 
Bombay  Ciyil  Service  Fund,  96 
Bond,  95-97 
Booty  op  War,  97 
Boundaries,  97 
Bread,  97 
Broker,  97,  98 
Burial,  98, 99 

BnriaZ  within  100  ya/rds  of  a  dwelling  house, 
98 

Burial  ground,  98 

Burialfees,  99 
Campbell's  Act,  99 
Carriage,  99 
Carrier,  99-104 

Ca/rriers  of  goods  or  passengers*  luggage,  99 

Conveyance  of  passengers,  102 
Cattle,  104 

Central  Criminal  Court,  104 
Certiorari,  104 
Cestui  que  Vie,  104 
Chambers,  105 
Champerty,  106 
Charging  Order,  106 
Charity,  105-111 

Oift  or  bequest  to  charity,  106 

Administration  of  charity,  109 
Chose  in  Action,  111 
Church  and  Clergy,  111-118 

Advowson,  112 

Cha/tujel,  112 

Ecclesiastical  Dilapidations  Act,  1871, 113 

Churchwardens,  113 

Churchyards,  113 

Faculty,  114 

Pew,  1 14 

Offences : — 

Vestments :  ceremonies :  ornaments,  114 
Administration  of  Holy    Commimion, 
115 

Sequestration,  115 

Church    Discipline    Act:     obli^atio^n    on 
Bishop  to  issue  commission,  115 


Public  Worship  Regulation  Act,  116 
Ecclesiastical  Courts  :  jurisdiction  :  plead- 
ing and  practice,  117 
Church  Rates,  118 
Club,  118 

Coal  Mines  Regulation  Act,  118, 119 
Coining,  119 
Colonial  Law,  120-127 
Canada,  120 
Ca2)e  Colony,  122 
Ceylon,  123 
CMqualand,  123 
Hong  Kong,  123 
India,  123 
Isle  of  Man,  12S 
Jamaica,  123 
Jersey,  123 
Newfoundland,  124 
JVew  South  Wales,  124 
Mw  Zealand,  124 
Queensland,  125 
Sierra  Leone,  126 
Ssuth  Australia,  126 
Victoria,  126 
Commission,  127 
Commission  Agent,  127 
Common,  127-129 

Exclusive  right  of  pasture,  127 
Prescription  by  occupiers  of  tenements,  128 
Bight  of  pannage,  128 
Approvement  under  Statute  of  Merton,  128 
Company,  129-172 
Promoters,  131 
Prospectus,  134 
Registration,  134 
Constitution  a/nd  m^magement : — 

Memorandum  and  articles  of  associa' 

tion,  136 
Title  and  designation  of  company,  137 
Directors,  137 
tSolioitor  or  agent,  146 
Meetings :  voting,  ^'c,  145 
Mortgages,  bonds  and  debentures,  146 
Reduction  of  capital,  146 
Fully  paid-up  shares,  147 
Shareholders,  160 
Rectification  of  register,  152 
Forfeiture,  surrender  and  cancellation 

of  shares,  152 
Sale  or  tranter  of  shares,  153 
Actions  and  proceedings  by  and   against 

companies,  156 
Scire  facias  against  shareholder  or  director, 

156 
Anudgamation  and  tranter  of  business  or 

assets,  156 
Winding-up,  159 

Petition  and  windmg'Up  order,  169 
Liquidator,  161 
Receiver,  162 
Creditors,  162 
Contributories,  166 
Service,  168 

Appeals  and  rehearings,  168 
Discovery    and   proiuctUm    qf    docu* 
ments,  168 


TABLE   OP  TITLES. 


IX 


Stay  or  trofutfer  of  jproeeedinga  against 

oompany,  169 
Witnesses,  examinatimi  of,  170 
CosU^nO 
Volunta/ry  winding-up,  171 

Scheme  of  arrangement  under   Companies 
Arrangement  Act,  1870,  172 
Composition  Dbed,  172 
compkomisb,  173 
concbalmbnt,  173 
condition,  173,  174 
confibmation  of  sales  act,  174 
Conflict  op  Laws,  174, 176 
Conspiracy,  176 
Constantinople,  176, 176 
Constkuctivb  Notice,  176 
Contagious  Diseases  Act,  176 
Contempt  of  Court,  177 
Contingent  Bbmaindbb,  177, 178 
Contract,  178-186 

Consideration  a/nd  validity^  178 

When  complete,  180 

QmstntcHon,  182 

Ihidcnce,lS4t 

Assignment  of,  186 
Contribution,  186 
Conybbsion,  186 
Copyholds,  186, 186 

Custom :  dccisc,  186 

Bights  of  lord  and  copyholders,  186 

Ihijranchisement,  186 
Copyright,  186-189 

Registration,  186 

TUUofhooh,l%Q 

Infringement,  187 

Assignment,  187 

Dramatic  copyright,  187 

Musical  compositions,  187 

Copyright  of  designs,  188 
Cornwall,  Duchy  of,  189 
Coroner,  189 
Corporation,  189 
Costs,  189-201 

Costs  ofplai/aHff,  190 

Jurisdiction  to  ama/rd  or  ditaUom  costs  192 

TnpartunUar  cases,  193 

Qf  parties  in  particular  capacity,  196 

Security  for  costs,  196 

Taxation  of  costs,  198 
Counsel,  201 
County  Court,  201-204 

Jwrisdiction  of,  201 

Trimmer  of  action,  202 

Appeals,  203 

JSm  .•  right  of  registrar  to  recover,  204 
County  Bate,  206 
Court  Fbbs,  206 
covbnant,  206-209 

Covenant  to  settle  property,  206 
Coffcnamt  in  restraint  of  trade,  206 

Breach  ofcovena/nt,  206 
Covenants  for  title  and  quiet  enjoyment,  208 
Usual  covenants,  208 

Covenants  whether  running  with  the  land, 
208 

PiQBST,  1876-1880. 


Personal  covenant,  209 

Implied  covenant,  209 
Covin  and  Collusion,  210 
Criminal  Information,  210 
Criminal  Law,  210 
Crown,  211-213 
Custom,  213,  214 
Damages,  214-218 

IVhen  recoverable,  214 

Measure  and  criterion  of,  215 

Bfimoteness  of,  217 
Debenture,  218 
Debtor  and  Creditor,  219 

Assignment  of  debt,  219 

Joint  and  several  liability,  210 

Appropriation  of  payments^  219 
Debtors  Acts,  219-222 

Imprisonment,  220 

Discharge  from  arrest,  221 

Notice  of  writ  of  attachment,  221 

Fraudulent  debtor,  222 
Deed,  222,  223 

Construction  ef,  222 

Bgtoppel  by,  223 

Bectifica^^m  of,  223 
Delay,  223 
Deposit,  223 
Detinue,  224 
Discharge,  226 
Disclaimer,  226 
Discovery,  226 
Disqualification,  226 
Distributions,  Statute  of,  226 
DisTBiCT  Registry,  226,  226 
Divorce,  226-233 

Jurisdiction,  227 

Nullity  of  marriage,  228 

Dissolution  of  marriage,  228 

Bestitution  of  conjugal  rights,  229 

Connivance  and  collusiony  230 

Property  of  parties,  230 

Evidence,  232 

Practice^  232 
Dog  License,  233 

DOMICIL,  233,  234 

Acquisition  and  change  of,  233 

Law  of,  when  applicable,  234 
Donatio  Mortis  Causa,  234 
DowEB,  234 
Dbainage,  234 
Easement,  236,  237 

Acquisition  of,  236 

Cbstruction  of,  236 
Ejectment,  236, 237 
Election,  237 
Elbmsntaby  Education  Acts,  237-239 

Qualification  and  election  of  School  Board, 
238 

Borrowing  powers  of  School  Board,  238 

Qm^lsory  powers   as    to   attendance   of 
children,  238 
Embezzlement,  239,  240 
Endowed  Schools  Act,  240 
Entail,  240 
Equitable  Assignment,  240, 241 


TABLE  OF   TITLES. 


Estoppel,  241,  242 

By  recordt  241 

By  deed,  241 

lapaiSt  242 
Evidence,  242 

Admimbilityy  243 

Sufficiency  and  effect,  246 

Pirocedure,  247 

In  criminal  cotes,  248 
Excise,  248 
Executor,  248-251 

Appointment  o/y  249 

Bights,  powers  and  duti^Sf  249 
Executory  Devise,  252 
Extradition,  252 
Factor's  Acts,  263 
False  Imprisonment,  253 
False  Pretences,  254 
Felony,  254 
Ferry,  256 

Fines  and  Reoovbribs  Act,  266 
Fishery,  265,  256 
Fixtures,  256 
Foreign  Government,  267 
Foreign  Judgment,  257 
Foreign  Law,  258 
Foreshore,  258 
Forest  op  Dean,  258 
Forfeiture,  259, '260 

On  bankruptcy  or  alienation,  269 

On  change  of  religion  :  remoteness,  259 

Ibr  hreach  of  covenant,  260 
Forgery,  260 
Fraud,  260-262 

Liability  for  fraiidulent  acts,  260 

Rights  of  defrauded  pa/rty,  261 
Frauds,  Statute  of,  262-266 

Demise  for  less  than  three  years^  262 

Contract  or  sale  of  lands,  262 

Contraet  not  to  be  performed  tvithvn  a  year, 
265 

Contra4!tfor  sale  of  goods  over  lOZ.,  266 

Pleading  statute,  266 
Fraudulent  Conveyance  or  Assignment, 

266 
Friendly  Society,  267-269 
Furious  Driving,  270 
Game,  270 

Taking,  dtm>ng  fence  months,  270 

Trespass  injmrsudt  of,  270 
Gaming,  270 

Gas  Works  Clauses  Acts,  271 
Gavelkind,  271 
Gift,  271 
Goodwill,  272 
Growing  Crops,  272 
Harbour,  272 
Harbours,  Docks  and  Piers  Clauses  Act, 

272 
Heir,  273 
Heirlooms,  273 
Highway,  273-277 

BefinUion  of,  273 

Bedicatum  of,  273 

Bcpair  and  maintenance  of,  273 


BU^erting  and  ttopping  up,  275 

Eneroachment :  iirformation,  275 

Pon>*ir  to  let  pasturage,  275 

Actions  and  jfroceedings,  276 

Obstructions,  276 

Offences,  277 
Hospital,  277 
House  of  Lords,  278 
Husband  and  Wife,  278-287 

Action  by  divorced  wife  against  husband^ 
279 

Liability  of  husb€mdfor  acts  of  wife,  279 

Advancement  or  gift  by  husbandy  280 

Annuity  to  husband  and  wife :  tenants  by 
entireties,  280 

Property  of  wife  generally,  280 

Separate  property  of  wife,  282 

Married  Woman's  Property  Act,  284 

Married  woman  hamng  Protection  Order, 
287 

Bower,  287 

Separation  deed :  custody  of  children,  287 
Illegality,  287 
Illegitimate  Children,  287 
Implication,  287 
Imprisonment,  288 
inclosurb,  288 
Income  Tax,  289 
Indemnity,  290 
Indictment,  290 
Infant,  290l-295 

Maintefianee  of,  290 

Property  of,  291 

Contracts  of,  292 

Execution  of  power  by,  293 

Custody  and  education  of,  294 

Quoffdian,  294 

Actions  and  proceedings  by    and   against, 
294 
Inhabitbd  House  Duty,  295 
Injunction,  296-301 

Jurisdiction  to  grant,  296 

When  granted,  298 

Practice  in  action  for,  299 
Innkebpbb,  301 
Insolvency,  302 
Insurance,  302-306 

Life  insurance,  302 

Fire  insurance,  304 

Marine    insurance.      [See    Harinb    In- 
surance.] 
Interest,  306 
Interpleader,  306 
ISLB  of  Man,  307   • 
Joint  Tenants,  307 
jointurb,  307 
Judgment,  307,  308 

Effect  of  judgment  against  one  joint  eon- 
tractor,  307 

Remedies  and  rights  of  judgment  credit^fr, 
807 
Jurisdiction,  308 
Justice  of  the  Peace,  309-311 

JiMisdiction  of  justices,  309 

Fees  to  justices*  clerk,  311 


TABLE  OF  TITLES. 


zi 


Kidnapping  Act,  311 

Lamcabtbb  Palatine  Court,  311 

Land  Drainage,  312 

Land  Tax,  312 

Landlord  and  Tenant,  312-316 

Creation  of  tenamcyt  313 

Implied  covenant  ky  letsar,  313 

Outffoinffi,  charges  and  atsessmcnU,  313 

Watte  :  covenant  to  repair ,  314 

Hmt,  314 

Notice  to  quit,  315 

Outgoing  and  incoming  tenant y  315 

Right  to  moneys  under  fire  poli^sy^  316 

AgrvBuUural  Holdings  Act^  316 

Laaidlord  and  Tenant  Act  (^Treland\  1870, 
316 
Lands  Clauses  Consolidation  Act,  316- 
323. 

Purchase  and  taking  of  landSt  316 

Mights  of  landowners  to  compensation^  317 

Assessment  of  armpensationj  318 

Application  of  compensation^  319 

Supsrfluous  lands,  322 

Special  Act,  323 
Lapse,  323 
Labcent,  323 
Lease,  323-327 

Agreement  for  lease,  323 

Option  to  purchase :  insurance  money,  325 

Right  of  lessee  of  mines  to    compensation 
under  Jtailways  clauses  Act,  325 

Covenant  not  to  assign,  325 

Covenant  to  pay  rates,  325 

.Fbrfeiture  of  lease:  proviso  for  re-entry, 
326 

Surrender  of  lease,  327 

Renemal  of  lease  by  partner  in  own  name, 
327 
Leaseholds,  327 
Lee  Consbrvanct  Board,  328 
Legacy,  328-331 

Description  of  legatee  :  uncertainty,  328 

Legacy  to  executor,  328 

Legacy  t4f  debtor,  328 

Legacy  to  creditor,  329 

Bequest  of  chattels  :  right  of  choice,  329 

Specific,  demonstrative,  and  general,  329 

Contingent  or  conditional  legacy,  331 

Interest  on  legacy :  right  to,  331 
Legacy  Duty,  331 
Legitimacy  Declaration  Act,  331 
Letters,  331 
Libel,  331-336 

What  is  actionable,  332 

Privileged  communications,  332 

Injunction  to  restrain,  334 

Practice  and  pleading  in  actions  for  libel, 
334 

Criminal  information,  336 
Licence,  336 
Lien,  336 
Life  Estate,  336 
Light  and  Air,  336-338 

Acquisition  and  abandonment  of  right  to, 
336 


Infringement  of  rigJd  to,  337 

Constructive  notice  of  right  to,  338 
Limitation  of  Liability,  338 
Limitations,  Statute  of,  338-343 

When  statute  operates  as  a  bar,  338 

When  statute  begins  to  run,  341 

Hon  ba/rred,  342 

Pleading  statute,  343 
Lis  Pendens,  343 
Loan,  343 

Local  Government.    [See  Public  Health.] 
Locomotive,  344 
Lodger,  Lodging  House,  344 
Lord  Mayor's  Court,  345 
Lottery  Acts,  346 
Lunatic,  346-349 

Jurisdictiott  and  practice  in  lunacy,  346 

Property  of  lunatic,  347 

Pauper  lunatic,  348 

Criminal  lunatic,  349 

Reception    of  lunatic  in  ufUicensed  house, 
349 
Maintenance,  349 

Malicious  Injury  to  Property,  349 
Malicious  Prosecution,  349 
Mandamus,  350,  351 

Jurisdiction  to  grant,  350 

When  granted,  360 
Manor,  351 
Manslaughter,  351 
Marine  Insurance,  351 

Validity  of  policy,  361 

Construction  and  effect  of  policy,  353 

Restraint  of  princes,  354 

Partial  and  total  loss,  355 

Seaworthiness,  357 

General  average,  357 

Re-insur€mce,  357 

Broker's  lien  on  policies,  358 

Actions  and  proceedings,  358 

Mutual  Marine  Insurance  Associatiim,  358 
Market,  369 
Marriage,  360 

Formalities,  360 

Evidence  of,  360 

Effect  of,  to  confer  name  on  wofnan,  360 
Marriage  Settlement.   [See  Settlement.] 
Master  and  Servant,  360-364 

Cofitract  of  service,  361 

Liability  of  master  for  injury  to  servant, 
361 

Right  of  action  of  master  for  loss   of  ser- 
vices, 362 

Liability  of  master  for  acts  of  servant,  362 

Truck  Act:  wages:  deduction  for  damage 
363 
Medical  Practitioner,  364 
Merchant  Shipping  Acts,  364 
Merger,  366 
Mesne  Profits,  366 
Metropolis,  366-369 

Buildings,  366 

Paving  streets,  367 

Street  reding  in  hoard  or  reistry,  3C7 

Servers,  368 


•  ft 

Zll 


TABLE   OF  TITLES. 


Main  drainage :  jurisdicHon  of  Board  of 
Works,  368 

District  rate,  369 

Management,  369 

Metropolitan  commons,  369 
Mines,  370-375 

Exception  of  mines  or  mineralSf  370 

Worki/ng  of  mines,  370 

Mining  lease,  373 

Statutory  regulations,  374 

Bating  of,  375 
Misdescription,  375 
Mistake,  375 
MOBTOAOB,  376-386 

Validity  and  effect  of,  377 

Rights  of  mdjrtgagee  in  respect  qf  Ms  security, 
378 

Mortgagee  in  possession,  378 

Power  of  sale,  exercise  of,  379 

Tranter  of  mortgage,  379 

Primary  and  seoonda/ry  securities,  379 

Priorities,  380 

Consolidation  of  several  m^ortgages,  381 

Equitable  mortgage,  382 

Foreclosure  and  redemption  actions :  prac- 
tice in,  383 
Municipal  Corporation,  386-390 

Qualification  of  members  of,  386 

Municipal  elections,  387 

Powers  of  municipal  corporations,  389 
Name,  390 
Necbssaribb,  390 
Nb  Exeat  Regno,  390 
Neoligbnce,  391-396 

In  custody  qf  dangenms  animals,  391 

In  keeping  property    in   da/ngerou>s    con- 
dition,  391 

In  performcmce  of  dangerous  acts,  393 

By  persons  in  particular,  relations,  394 

Contributory  negligence,  396 

Statutory  negligence,  396 

Damages :  loss  of  service  by  injury  to  ser- 
vant, 396 
Next-of-Kin,  397 
Notice,  397 
Nuisance,  397-400 

Action  in  respect  of,  397 

Abatement  of,  399 

When  punishable,  400 
Obscene  Publication,  400 
Obstruction,  401 
Packer,  401 
Parent  and  Child,  402.    [See  Husband  and 

Wipe,  Inpant.] 
Parish,  402 
Parliament,  402-408 

Privilege  of  Parliament,  403 

Election   of  members :    election  petitions, 
403 

Registration  of  voters,  404 
Parliambntart  Deposit,  408 
Partition,  409-412 

Practice  in  actions  for,  409 

Sale  under  the  Partition  Act,  1868,  410 

Costs,  412 


Partnership,  412-417 

Mow  constituted :  participation  in  profits, 
412 

Construction   and   effect    of  paHnership 
articles,  413 

Property  of  partnership,  414 

Inability  of  partnership  for  acts  of  mem' 
bers,  414 

Disiolution,  416 

Change  affirm :  novation  of  contract,  417 

Rights  of  creditors  of  bankrupt  partner' 
ship,  417 

Jurisdiction  and  praetioe  in  partnership 
actions,  417 
Party  Wall,  417 
Patent,  418-423 

Validity  of  418 

Specification,  419 

Sealing,  420 

licence,  420 

If^ringement,  421 

Expiration :  foreign  patent,  422 

Prolongation  of,  422 

Jurisdiction  and  practice  in  actions  as  to, 
422 
Pawnbroker,  423 
Pebraob,  423 
Penal  Servitude,  424 
Penalty,  424 
Pension,  424 
Perjury,  425 

Perpetuity.    [See  Remoteness.] 
Petition  of  Right,  425 
Pew,  426 

Pharmacy  Act,  426 
Piers  and  Harbours,  426 
Places  op  Worship  Sites  Act,  426 
Pledge,  426 

Policy  of  Insurance,  427 
Poor  Law,  427-430 

Guardians  of  the  Poor,  427 

Auditor :  disallowance  of  expenses  of,  427 

SeUlemetit,  427 

Removal,  429 

Crimifial  lunatic,  430 
Portions,  430,  431 

I^eswnption  against  double  portions,  430 

Parol  evidence  to  rebut  presumption,  431 
Possession,  431 
Post  Office,  431 
Power,  431-436 

Creation  of:  power  or  trust  for  sale,  431 

Objects  and^  scope  of,  432 

Execution  of  power,  432 

Appointment,  coiistruction  and   effect   of, 
434 

Power  of  leasing,  435 

Power  of  sale,  435 
Practice,  436-490 

Accounts  and  enquiries,  437 

Appeals  and  rehearings,  438 

Appearance  and  default  of  appearance,  446 

(Charging  order,  446 

Cotnjrromise,  447 

Cofisolidation  of  actions,  447 


TABLE   OP  TITLES. 


• « • 

xui 


DUeontinuance,  448 

Dismissal  of  action,  448 

Unrolm&fUf  449 

Evidence,  449 

Eaoecwtion,  462 

Further  consideration,  452 

Information,  463 

Interlocutory  orders,  463 

Interrogatories^  463 

Joinder  of  causes  of  action,  466^ 

Judgment,  decree  or  ordery  466 

Motions,  467 

Aino  ^rtaZ,  468 

Por^Mv,  460 

Paym^A^  into  Cowrt,  464 

Pleading,  466 

iVo  confesso :  taking  hiU,  476 

Rrferenoe,  477 

iSs/04  i»?ui0r  <^tf<;fi<7»  q^  C%mr^,  478 

Sequestration,  478 

Service,  478 

/S%^ir^  <;atiM,  481 

Special  ease,  481 

Aaying  proceedings,  481 

iS^  0r<^,  483 

7Van4/9r  <;/'  o^JtUMif,  483 

rrifl/.  484 

Writ  qfsumm^fis,  488 

PREBMPTION,  490 
PRBFBSENCE,  490 
PaBSCBIPTION,  490 

Pbbsuhption,  491,  492 

Of  death,  491 

Qf  paternity  f  491 

Qf  marriage,  491 

Of  age  of  child  hearing,  491 

Gf  title  or  oionership,  491 

77i  o^A^  cofe'ff,  492 
Pbikcipal  and  Agbkt,  492-496 

Contract  of  agency,  492 

Liahility  of  principal  for  acts  of  agent, 
492 

Bights  of  principal  as  against  third  jforties, 
493 

Authority  of  agent,  493 

Liability,  rights  and  duties  of  agent,  494 
Pbimcipal  and  Surety,  497-600 

Validity  and  consideration  of  contract  of 
guaranty,  497 

Rights  of  surety,  498 

Discharge  ofsttrety,  499 
Priority,  500 
Prison,  600 
Priyilegb,  600 
Privy  Council,  600 
Probate,  601-606 

Jurisdiotio9i,  601 

Grant  of  probate  or  administration,  601 

Administration  bond,  604 

Practice  and  pleading,  604 
Production  op  Documents,  505-609 

Privileged  com/munir,ations,  505 

A^ftidavit  as  to  documents,  507 

Right  to  production,  508 
Prohibition,  609,  510 


Jurisdiction  to  grant,  509 

To  Lord  Mayor's  Court,  510 

To  Ecclesiastical  Court,  510 

To  County  Cowrt,  510 

To  Railway  Commissioners,  510 
Property  Tax,  510 
Public  Body,  511 
Public  Entertainment,  611 
Public  Health  and  Local  Government 
Acts,  611-519 

Election  of  Local  Board,  612 

CofistUution  and  powers  of  Local  Boa/rd,  612 

Paving  streets,  616 

Sewers,  617 

Notice  of  action,  618 

Notice  of  appeal  to  Quarter  Sessions,  618 

Order  to  abate  nuisance,  518 

Offences,  519 

Selling  fish  within  town,  619 
Unsound  meat,  619 

Exposing   infected  person   in  public 
street,  619 
Public  Policy,  619 
Quo  Warranto,  620 
Railway,  621-631 

Cofistitution  of  railway  company,  521 

Powers  and  rights  of  company,  522 

Liabilities  of  railway  company,  527 

Passenger  Duty  Act,  529 

Abandonmefit,  630 

Boa/rd  of  Trade,  powers  of,  530 

Railway  Commissioners,  jurisdiction  of,  630 
Rape,  531 
Rates,  631 

(1)  poor  rates. 
HTu)  are  rateable,  632 
RatedbUity  of  particular  j^roperty,  532 
Rateable  value  and  principle  of  assessment, 

534 
Valuation  li^,  636 
Recovery  of,  636 
Appeals,  636 

(3)  other  rates  and  assessments,  636. 

Receiver,  637,  538 

Appointment  of,  537 
Powers  and  ditties  of,  538 

Receivinq  Stolen  Goods,  538 

Rectification,  539 

Reformatory,  539 

Registration,  639 

Release,  540 

Remainder,  540 

Remoteness,  640-542 

Gift  to  mechanics^  institution,  540 

Contract  to  give  right  of  preemption,  540 

Annuity  or  absolute  gift,  540 

Gift  to  children  of  A,  at  tfoenty-five,  640 

Gift  to  unborn  children :  cypres,  540 

Gift  to  a  class :  members  of  class  not  all 

ascertainable  mthin  period,  541 
Restraint  on  anticipation,  641 
Forfeiture  clause  on  change  of  religion,  541 
Appointment  under  special  potoer,  642 
Shifting  clause  :  leaseholds,  542 


XIV 


TABLE   OF  TITLES. 


Benewable  Leaseholds,  542 
Renewal,  542 
Kent  Charge,  542 
Replevin,  542 
Res  Judicata,  543 
Revenue,  544 
Reversion,  544 
Reward,  544 
River,  545 

Duty  of  Conserra/ncy  Board,  545 

Pollution  or  obstruct  Um  :  rights  of  riparian 
on^tiers,  545 

Right  of  navigation^  545 
Rogue  and  Vagabond,  545 
Rules  and  Orders  of  Court,  646,  547 
Sale  of  Goods,  548-555 

Constrndion  and  effect  of  particular  cou' 
tracts,  548 

Sale  of  specif  0  goods,  549 

Sale  by  instalments,  550 

Passing  of  property,  561 

Delivery  and  acceptance  of  goods,  552 

Might  of  re-sale :    bankruptcy  of  vendor, 
552 

Vendor's  lien,  552 

Stoppage  in  trattsitu,  553 
Ralford  Hundred  Court,  555 
Salmon  Fishery,  556 

Salmon  Fishery  Acts,  556 

Right  to  Sainton  fishing,  556 
Satisfaction,  557 
School,  557 
Scotch  Law,  557-561 

Ajypedly  557 

Bankruptcy :  set-off,  557 

Church  and  churchyard,  557 

Contract,  558 

Deed :    property  ^^a«n^/i^  by :  evidence    of 
intention,  558 

Entail,  558 

Gl<isgom  Police  Act,  1866,  559 

Harbour:  beaching Jishing  boats,  569 

Lease,  559 

Marriage,  569 

Mines  and  minerals,  559 

Nuisance,  559 

Patent,  560 

Public  Health  Act :  Public  trcll,  560 

Res  Judicata,  560 

Ripa/rian  owners,  560 

Superior  and  vassal,  560 

Teinds,  560 

Tramuays,  561 

Tr^istees,  561 

Will,  construction  of  561 
Scrip  Certificate,  661 
Sea  Wall,  562 
Sequestration,  562 
Service,  562 
Set-off,  563,  564 

Costs:  arvard :  solicitor's  lien, Ji^Z 

Of  damages  for  breach  of  contract  sued  on, 
563 

By  erfcntor  or  adminisfrat^yr,  563 

Debt  contracted  by  infant :  ratijication,  563 


In  bankruptcy,  564 

In  other  cases,  664 
Settled  Estates  Acts,  564,  565 

What  is  a"  Settled  Estate,"  564 

Power  to  grant  leases,  564 

Le^ise  of  minerals,  565 

Sale  of  settled  estate,  665 
Settlement,  566-571 

Agreement  for,  666 

Consideration  for,  666 

Construction  of,  567 

Confirmation  of  voidable  settlement,  670 

Rectification  of,  570 

Effect  of  dissolution  of  marriage^  670 
Sewer,  671 
Shelley's  Case,  571 
Sheriff,  571,  572 

Compelling  return  of  writ,  571 

Rule  to  pay  money  levied,  571 

Poundage  fees  and  expenses,  671 
Shipping  Law,  572-592 

Assignment  of  ship,  673 

Bill  of  lading,  673 

Bottomry,  574 

Charterparty,  575 

Collision  and'  dMneuje^  578 

Delivery  and  discharge  of  cargo,  682 

Demurrage,  684 

Foreign  ship,  685 

Forfeiture,  586 

Freight,  685 

General  average,  586 

Lien  and  nufrtgage,  688 

Master,  589 

Necessaries,  589 

Offences,  589 

Particular  average,  689 

Pilotage,  590 

Sale  of  ship,  590 

Salvage,  590 

Ship's  husband,  692 

Tmvage,  592 

Wages,  592 
Shorthand  Notes,  592 
Slander,  592,  593 

When  actionable,  592 

Costs  of  action  for,  593 
Solicitor,  594-^00 

Articled  clerk,  594 

Uncertificated  solicitor,  595 

Auth^nrity,  rights  and  Uabilities  of  solicitor 
in  general,  595 

Dealings  a/nd  agreements  between  solicitor 
and  client,  596 

Summary  jurisdictit^n  over,  597 

Bill  of  costs,  597 

lAenfor  costs,  598 
Specific  Performance,  601-606 

What  agreements  will  and  will  not  be  spe- 
cifically enforced,  601 

Objections  to  title-:    waiver   of  objections, 
604 

Rigid  to  specific  performance  with  eompen- 
sativn,  605 

Practice  in  actions  for,  606 


TABLE  OP  TITLES. 


XV 


Stamp,  606,  607 

Deed,  606 

Trantfer  of  mortgage^  606 

Sale  by  mortgagor  with  wmcurrenoe  of  nwrt' 
gagee,  606 

Order  for  payment  of  money,  607 

Order  of  Cha/nty  dmmisnoners,  607 

Ibreign  seeuritieSy  607 

Stamp  Act  or  Licence  Act,  607 
Stannaries  Act,  607 
Statute,  60S- 610 

Date  and  operation  of,  608 

Canttruction  of,  608 

BdpeaX  of,  609 

Ineorporation  of,  610 
Statutory  Duty,  610 
Stock  Exohangb,  611,  612 
Succession  Duty,  611-613 
Summary  Conviction,  613 
Summary  Jurisdiction,  613 
Support,  613 

Supreme  Court  of  Judicature,  613 
Surrender,  614 
Survivorship,  614 
Suspension,  614 
Telegraph,  614,  616 

Telegraph  company,  614 

Telegram,  614 

Tenant  for  Life  and  Remainderman,  616- 
618 

Bight  of  tenant  for  Ufe  to  euitody  of  deeds, 
616 

Adjustment  of  relative  rights  as  hetween 
corpus  amd  income,  616 
Tenant  in  Common,  618 
Tenant  in  Tail,  618 
Tender,  618 
Thames,  618,  619 

Conservancy  Act :  riparian  owner ,  619 

Watermen  Act,  619 
Theatre,  619 
Thbllusson  Act,  619 
Time,  619 
Tithes,  620 
Title  Deeds,  620 
Toll,  620 
Trade,  620 
Trade  Mark,  621-626 

Registration  of,  621 

InfringemerU  of,  623 
Trades  Unions,  626 
Tramways,  626 
Transfer,  626 
Treasury,  626 
Trees,  626 
Trespass,  626 
Trial,  627 
Trover,  627,  628 
Trust  and  Trustee,  628-636 

Declaration  of  trust,  628 

Exeeutory  trust,  630 

Implied  trust,  630 

RmtUing  trust,  630 

Trust  fwnds,  630 

Breach  of  trust,  631 


Trustee,  633 

Cestui  que  tru^it,  635 
Trustee  Acts,  636-638 

Petition  when  to  be  presented  in  lunacy, 
636 

Appointment  of  new  trustee,  637 

Vesting  order,  637 

Costs:  lunatic  mortgag.e,  638 
Trustee  Relief  Act,  638-640 

Payment  into  Court,  638 

Payment  out  of  Court,  639 

I^mefor  appeal,  640 

Jurisdiction :  petition  for  advice  of  Court, 
640 
Turnpike,  640 
Ultra  vires,  641- 
Uncertainty,  641 
Unconscionable  Bargain,  641 
Undue  Influence,  641 
University,  641 
Vaccination,  642 
Vagrancy  Act,  643 
Vendor  and  Purchaser,  643-649 

Sale  by  auctiofi :  puffer,  643 

Contract  of  sale  and  purchase,  643 

Bescission  of  contract,  646 

Conveyance  and  completion,  647 

Application  of  purchase»money :    duty  of 
purchaser  to  see  to,  648 

Purchaser  for  value  ivithout  notice,  648 

Vendor's  lien,  649 

Vendor  and  Purchaser  Act,  649 
Venue,  649 
Vestry,  649 

Voluntary  Association,  660 
Voluntary  Settlement,  660-663 

ValidUy  of,  661 

Enforcement  of,  662 
Volunteer  Act,  663 
Warehouseman,  663 
Warranty,  663 
Warren,  663 
Waste,  663,  664 

What  acts  amount  to,  663 

Bight  to  proceeds  of  sale  of  timber,  664 
Water  and  Watercourse,  664 
Water  Company,  666 
Waterworks,  666 
Way,  666-668 

Way  of  necessity,  666 

6frant  of  **  waggon  or  cart  road,"  666 

Chneral  words :  sale  by  auction,  666 

Extent  of  right,  667 

Mode  of  user :   increase  of  burden  on  ser- 
vient tenement,  657 

Extinguishment  of,  657 
Wayleave,  668 
Wild  Fowl,  668 
Will,  668-686 

(1)  CONSTRUCTION  OF  WILL. 
Parol  evidence  of  intefition,  660 
Contingent  or  conditional  rviU,  660 
WiU  in  execution  of  poster,  660 
Descriptions  of  property,  660 


XVI 


TABLE   OP  TITLES. 


Betiduary  and   general    devises   and   he- 
quests,  662 
Specific  derises  arid  beqvestSf  664 
Amhigvity  and  uneertainty,  664 
Who  fake,  667 

What  estate  or  interest  passes,  671 
Precatory  trusts,  674 
Vesting  :  gift  orer,  674 
Hotchpot  clause,  676 
Substitution  and  survivorship,  677 
Conditional  and  contingent  gift,  679 
Executory  devise  :  validity  of,  680 
Trusts  by  reference,  681 
Hemoteness,  681 


(2)  VALIDITT  OF  WILL  AND  REQUISITE 
FORMALITIES. 

dowpeteney  of  testator,  681 
What  papers  a/re  testamentary,  681 
H'hat  doenments  form  part  of  frill,  681 
DupUeates :  admission  qf  evidence,  682 
Execution,  682 
Attestation,  682 
Revocation  ofwiU,  68S 
Bepublieation  and  reriral  of  will,  684 

Witness,  686 

W0BDB»  686-690 

Writ,  691 


TABLE    OF    PEEVIOUS    CASES   APPROVED, 
DISAPPROVED   OR   CONSIDERED. 


Albert  v.  QroBvenor  Investment  Co.  (37  Law 
J.  Rep.  Q.B.  24)  questioned.  See  BUI  of  Sale 
48. 

Alexander  v.  Yanderzee  (Law  Rep.  7  C.P.  530) 
distinguished.    See  Sale  of  Goods  1. 

AUhusen  v.  Whittell  (36  Law  J.  Rep.  Chanc. 
929)  applied.    See  Tenant  for  Life  6. 

AUsop  V.  Day  (31  Law  J.  Rep.  Exch.  106)  con- 
sidered.   See  Bill  of  Sale  4, 12. 

AUsopp  V.  Wheatcrof  t  (42  Law  J.  Rep.  Chanc. 
12)  disapproved.    See  Covenant  4. 

Armitage  v.  Coates  (36  Beav.  1),  dictum  in, 
followed.    See  JRemoteness  12. 

Arthur  Average  Association,  in  re  (44  Law  J. 
Rep.  Chanc.  669)  doubted.    See  Company  C  4. 

Ashworth,  ex  parte  (43  Law  J.  Rep.  Bankr.  142) 
observed  upon.    See  Bankruptcy  D  34. 

Attorney-General  v.  Floyer  (31  Law  J.  Rep. 
Exch.  404)  followed.    See  Suveemm  Duty  2. 

Attwood  V.  Small  (6  CI.  k  F.  232)  approved. 
See  Bankruptey  D  21. 

Attwool  V.  Mereweather  (37  Law  J.  Rep. 
Chanc.  36)  applied.    See  Company  E  4. 

Auckland,  Lord,  v.  Westminster  Local  Board  of 
Works  (41  Law  J.  Rep.  Chanc  723)  ex- 
plained.    See  Ii^wustion  3. 

Australian  Direct  Steam  Navigation  Co.,  in  re 
(44  Law  J.  Rep.  Chanc.  676)  distinguished. 
See  Shipping  Lam  M  1. 

Axmann  v.  Lund  (43  Law  J.  Rep.  Chanc  666) 
considered.    See  Patent  20. 

Baker  v.  Baker  (27  Law  J.  Rep.  Chanc.  417) 
considered.    See  Annuity  6. 

V.  Clark  (Law  Rep.  8  C.P.  121)  explained. 

See  Prohibitum  5. 

Banks  v.  Goodfellow  (39  Law  J.  Rep.  Q.B.  237) 
followed.    See  WiU  IbrmaHties  1. 

Bates  and  Redgate,  ex  parte  (38  Law  J.  Rep. 
Ch.  601)  questioned.    See  Patent  14. 

Bateson  v.  Green  (5  Term  Rep,  411)  considered. 
See  Common  6. 

Digest,  1876-1880. 


Batty  V.  Marriott  (17  Law  J.  Rep.  C.P.  216) 
overruled.    See  Contract  11. 

Baxendale  v.  London,  Chatham  and  Dover  Rail- 
way Co.  (44  Law  J.  Rep.  Exch.  20)  followed. 
See  Damages  19. 

Baxter  v.  Bower  (23  W.  B.  806)  explained.  See 
Injunction  24. 

Beevor  v.  Luck  (36  Law  J.  Rep.  Chanc.  866) 
questioned.    See  Mortgage  32. 

Berkeley  v.  Swinburne  (17  Law  J.  Rep.  Chanc. 
416)  explained.    See  Remoteness  9. 

Betts  V.  Neilson  (49  Law  J.  Rep.  Chanc.  317) 
dissented  from.    See  Patent  3. 

Bingham  v.  Allport  (1  Nev.  &  M.  398)  dis- 
tinguished.   See  Tender, 

V.  Bingham  (1  Ves.  sen.  126)  observed  upon 

and  approved.   See  Vendor  and  Purchaser  18. 

«*  Biola,"  The  (34  Law  Times  N.S.  136 ;  6  Asp. 
Mar.  Cas.  126)  overruled.     See  Admiralty  37. 

Blackett  v.  Bradley  (31  Law  J.  Rep.  Q.B.  66) 
overruled.    See  Mines  7. 

Blissett  V.  Daniel  (10  Ha.  493)  distinguished. 
See  Partnership  9. 

Booth  V.  Coulton  (39  Law  J.  Rep.  Chanc.  622) 
considered.    See  Annuity  6. 

Boss,  ex  parte  (43  Law  J.  Rep.  Bankr.  110) 
discussed.     See  Bankruptcy  C  7. 

V.  Helsham  (36  Law  J.  Bep.  Exch.  20) 

disapproved  of.    See  Vendor  and  Purchaser  8. 

Bower  v.  Peate  (46  Law  J.  Rep.  Q.B.  446) 
affirmed.    See  Basement  1. 

Bowyer  v.  Woodman  (Law  Rep.  3  Eq.  313) 
distinguished.  See  Limitations,  Statute  of, 
12. 

Bradshaw  v.  Lancashire  and  Yorkshire  Railway 
Co.  (44  Law  J.  Rep.  C.P.  148)  discussed.  See 
Estoppel  1. 

Brampton  and  Longtown  Railway  Co.,  in  re  (89 
Law  J.  Rep.  Chanc.  681)  followed.  See  2lail- 
way  33 

Braybrooke,  Lord,  v.  The  A.  G.  (31  Law  J.  Rep. 
Exch.  177)^followed.    See  Succession  Duty  2. 

b 


xviu 


TABLE   OF  PREVIOUS   CASES 


Bridges  v.  North  London  Railway  Co.  (43  Law 
J.  Rep.  Q.B.  151)  considered.  See  Carrier 
16, 17,  18. 

Brighton  Arcade  Co.  y.  Dowling  (37  Law  J. 
Rep.  C.P.  126)  observed  upon.  See  Chmp€My 
H66. 

Briggs  v.  Penny  (21  Law  J.  Rep.  Chanc.  256) 
considered.    See  Tnut All. 

Brinsmead  v.  Harrison  (40  Law  J.  Rep.  C.P.  281) 
followed.    See  J)etinue  8. 

Brookman  v.  Rothschild  (3  Sim.  153)  com- 
mented on.    See  Damages  3. 

Brown  v.  Gellatly  (Law  Rep.  2  Chanc.  751) 
followed.    See  Tsnantfor  Life  9. 

Bollock  V.  Downes  (9  H.L.  Cas  1)  followed. 
See  Will  QmitrueHtm  H  22. 

Bnrfield  v.  Rouch  (31  Beav.  241)  not  followed. 
See  PaHnersHp  12. 

Bnrrell  v.  Smith  (39  Law  J.  Rep.  Chanc.  544) 
dissented  from.    See  CosU  95. 

Batterfield  v.  Heath  (22  Law  J.  Rep.  Chanc. 
270)  disapproved.  See  VblwUa/ry  Settlement 
2. 

Buxton  v.  Boston  (1  Myl.  k  Cr.  80)  followed. 
See  Executor  17. 

Byerley  v.  Prevost  (Law  Rep.  6  C.P.  144)  con- 
sidered.   See  BiU  of  Sale  4,  12. 

Camden,  Marqois  of,  v.  Battersbory  (28  Law  J. 
Rep.  C.P.  187)  followed.    See  Lease  10. 

Cannon  v.  Johnson  (40  Law  J.  Rep.  Chanc.  46) 
followed.    See  Partition  24. 

Casson  v.  Roberts  (32  Law  J.  Rep.  Chanc.  105) 
conmiented  on.    See  EHoppel  5. 

Castle  V.  Gillett  (Law  Rep.  16  Bq.  530)  not 
followed.    See  Adminigtration  28. 

Chalmers,  ex  parte  (42  Law  J.  Rep.  Bankr.  2) 
considered.    See  Sale  of  Goods  13. 

"  Charlotte,**  The  (3  W.  Rob.  68)  approved.  See 
Shipping  Law  V  2. 

Cherry  v.  Booltbee  (2  Keen  319)  followed.  See 
Set'OfAi, 

Chinnock  v.  Marchioness  of  Ely  (34  Law  J. 
Rep.  Chanc.  399)  distingoished.  See  I^auds, 
Statute  off  7. 

Chorton  v.  Dooglas  (28  Law  J.  Rep.  Chanc.  841) 
considered.    See  Vendor  and  Purchaser  13. 

Clark,  in  re  (44  Law  J.  Rep.  Chanc.  314)  fol- 
lowed.    See  Truant  11. 

Clarke  v.  Browne  (2  Sm.  Sc  G.  524)  disapproved. 
See  I>egacy  17. 

V.  Dickson  (B.   B.  &  E.  148)  approved. 

See  Fraud  6. 

V.  Wright  (30  Law  J.  Rep.  Exch.  113)  con- 
sidered.    See  Voluntary  Settlement  4. 

Clayton's  Case  (1  Mer.  572)  applied.  See 
Trust  0  7, 


aeland,  ex  parte  (36  Law  J.  Rep.  Bankr.  33) 
observed  opon.     See  Administration  62. 

Coffin  V.  Cooper  (34  Law  J.  Rep.  Chanc.  692)  fol- 
lowed.    See  Power  22. 

Coles  V.  Bank  of  England  (10  Ad.  &  E.  437) 
qoestioned.    See  Bill  of  Exchange^  12. 

"  Commerce,**  The  (3  W.  Rob.  287)  commented 
on.     See  Shipping  La/m  E  19. 

Cook  V.  Ipswich  Local  Board  (40  Law  J.  Bep. 
M.C.  169)  considered.  See  Public  Health 
Act  IS. 

V.  Jaggard  (35  Law  J.  Rep.  Exch.  76)  dis- 


approved.   See  Will  Construction  E  2. 

Cooke  V.  Crawford  (13  Law  J.  Rep.  Chanc.  406) 
dissented  from.    See  Power  26. 

V.  Oxley  (3  Term  Rep.  653)  discossed.    See 

Contract  2i. 

V ,  considered.     See  Trust  D  4. 


Cooper*s  Trosts,  in  re  (23  Law  J.  Rep.  Chanc. 
26)  explained.     See  Trust  E  1. 

Corby  v.  Hill  (27  Law  J.  Rep.  C.P.  318)  applied. 
See  Master  and  Servant  1 6. 

Cotterell  v.  Jones  (21  Law  J.  Rep.  C.P.  2) 
approved.    See  Champerty  1. 

Cowling  V.  Higginson  (7  Law  J.  Rep.  Exch. 
265)  observed  opon.     See  Way  7. 

Credit  Company  of  England,  in  re  (40  Law 
J.  Rep.  Chanc.  187)  not  followed.  See  Com- 
pany D  56. 

Crofton  V.  Poole  (1  B.  k  Ad.  568  ;  9  Law  J.  Rep. 
K.B.  59)  applied.     See  Bankruptcy  F  56. 

Crofts  V.  Middleton  (2  Kay  k  J.  136)  dissented 
from.     See  Shelley^s  Case. 

Cross  V.  Alsop  (40  Law  J.  Rep.  C.P.  53)  dis- 
tinguished.   See  Parliament  17. 

Crowther,  ex  parte  (24  L.T.  N.S.  330)  not  fol- 
lowed.   See  Bankruptcy  F  2. 

Crottwell  V.  Lye  (17  Ves.  335)  considered.  See 
Vendor  and  Purchaser  13. 

Corrie  v.  Nind  (5  Law  J.  Rep.  Chanc.  71)  dis- 
tinguished.    See  Voluntary  Settlement  2. 

Darby  v.  Smith  (8  Term  Rep.  82)  observed 
opon.     See  Bill  of  Sale  42. 

Dare  Valley  Railway  Co.,  in  re  (Law  Rep.  6 
Chanc.  554)  followed.    See  Arbitration  11. 

Davidson  v.  McLeod  (Sc.  Court  of  Josticiary) 
dissented  from.     See  Adulteration  of  Fhod  6. 

Davies  v.  Hopkins  (27  Law  J.  Rep.  C.P.  6)  fol- 
lowed.    See  Parliament  20. 

Davis  V.  Morris  (2  Coll.  303)  distingoished.  See 
Mistake  1. 

Degg  V.  Midland  Railway  Co.  (26  Law  J.  Rep. 
Exch.  171)  distinguished.     See  Negligence  17. 

De'Rochfort  v.  Dawesj^(40  Law  J.  Rep.  Chanc. 
625)  considered.    See  Mortgage  18. 


APPROVED,   DISAPPROVED   OR  CONSIDERED. 


Desborough  v  Harris  (5  De  G.  U.  &  G.  439) 
dissented  from.     See  Iiuwrance  5. 

Dickenson  v.  Wright  (29  Law  J.  Rep.  Exch. 
150)  followed.    See  Volwvtary  Settlenieni  4. 

Dodds  y.  Hills  (2  Hem.  &  M.  424)  distinguished. 
See  Company  D  88. 

Doe  d.  Freeman  v.  Bateman  (2  B.  &  Aid.  168) 
approved  of.    See  Specific  Ptsrfarmanoe  19. 

Doe  V.  Vowles  (1  Moo.  &  R.  261)  disapproved. 
See  Ihndcnoe  10. 

Douglas  V.  London  and  North  Western  Railway 
Co.  (3  Kay  k  J.  173)  distinguished.  See 
Lands  Clauses  Act  33. 

Driver's  Settlement,  in  re  (Law  Rep.  19  Eq.  352) 
explained.    See  Trustee  Acts  11. 

Dunn's  Case  (1  L.  O.C.  59)  followed.  See 
Ibrgery. 

Edmunds  v.  Waugh  (35  Law  J.  Rep.  Chanc. 
234)  followed.     See  Lands  Clausen  Act  35. 

Evans  v.  Carrington  (30  Law  J.  Rep.  Chanc. 
364)  applied.     See  Settlement  33. 

V.  Davies  (13  Law  J.  Rep.  Chanc.  11)  fol- 
lowed.    See  Sheriff  1. 

V.  Nicholson  (44  Law  J.  Rep.  C.P.  351) 


distinguished.     See  Prohibition  2. 

Eyre  v.  Marsden  (4  Myl.  &  Cr.  231)  followed. 
See  Administration  18,  21. 


Faulkner  v.  Blger  (4  B.  &  C.  449)  considered. 
See  Church  and  Clergy  1. 

Felton's  Executors'  Case  (35  Law  J.  Rep.  Chanc. 
196)  followed.    See  Company  D  37. 

Fenner  v.  London  and  South  Eastern  Railway 
Co.  (41  Law  J.  Rep.  Q.B.  313)  explained. 
See  Production  4. 

Fisher,  ex  parte;  in  re  Ash  (41  Law  J.  Rep. 
Bankr.  62)  considered.  See  Bankruptcy  B  9, 
16,  17. 

Fleet  V.  Murton  (41  Law  J.  Rep.  Q.B.  49)  dis- 
tinguished. See  Broker  1 ;  Principal  and 
Agent  12. 

Fletcher  v.  Rylands  (37  Law  J.  Rep.  Exch.  161) 
applied  and  considered.     See  Negligence  6,  9. 

Foligno  V.  Martin  (22  Law  J.  Rep.  Chanc.  502) 
not  followed.    See  Vhidor  and  Purchaser  23. 

"  Forest  Queen,"  The  (Law  Rep.  3  Ad.  &  E.  299) 
approved.     See  Liverpool  Passage  Court  2. 

Fowler  v.  Lock  (41  Law  J.  Rep.  C.P.  99)  distin- 
guished.    See  Negligence  21. 

Fowler's  Qase  (42  Law  J.  Rep.  Chanc.  9) 
doubted.    See  Cotnpany  H  57. 

Fox  V.  Fox  (Law  Rep.  19  Eq.  286)  distinguished. 
See  Will  Cotuftrttction  L  4,  5. 

Foxley,  ex  parte  (Law  Rep.  3  Chanc.  815)  ex- 
plained.    See  Bankruptcy  B  16. 


Freeland  v.  Pearson  (36  Law  J.  Rep.  Chanc. 
374)  disapproved  of.  See  Power  4 ;  WiU 
Construction  H  18. 

Frith  V.  Forbes  (4  De  G.  F.  &  J.  407)  explained* 
See  Bill  of  Exchange  23. 

Fussell  V.  Dowding  (42  Law  J.  Rep.  Chanc. 
716)  not  followed.    See  Settlement  33. 


Gale  V.  Gale  (21  Beav.  349)  followed.  See 
Power  10. 

Gardner  v.  Barber  (10  Jur.  N.S.  508)  followed. 
See  Annuity  2. 

Gatty  V.  Fry  (46  Law  J.  Rep.  Exch.  605)  dis- 
tinguished.    See  Stamp  1. 

Gibbs  and  West's  Case;  in  re  International 
Life  Assurance  Co.  (39  Law  J.  Rep.  Chanc. 
667)  not  followed.    See  Company  H  67. 

Gibson,  in  re  (31  Law  J.  Rep.  Chanc.  596)  con- 
sidered.   See  Legacy  15. 

Gillham  v.  Taylor  (42  Law  J.  Rep.  Chanc.  674) 
disapproved  of.     See  Charity  17. 

Goldsmid  v.  Stonehewer  (9  Hare  App.  xxxviii.) 
explained.    See  Mortgage  42. 

Goodright  v.  Moses  (2  W.  Black.  1019)  dis- 
tinguished.    See  Voluntary  Settlement  2. 

Gordon  v.  Lord  Reay  (5  Sim.  274)  disapproved. 
See  \Vai  Formalities  27. 

Gorger  v.  Mieville  (3  B.  &  C.  45)  applied.  See 
Scrip  Certificate  2. 

Gowan  v.  Broughton  (44  Law  J.  Rep.  Chanc. 
275),  dictum  in,  disapproved.  See  Adminis- 
tration 17. 

Greated  v.  Created  (28  Law  J.  Rep.  Chanc.  756) 
doubted.    See  Will  Construction  1  7. 

Greenwich  Hospital  Improvement  Act,  in  re  (20 
Beav.  458)  followed.  See  WtU  Construction 
E2. 

Greisley  v.  Earl  of  Chesterfield  (13  Beav.  288) 
not  followed.    See  Tenant  for  LAfe  6. 

Grimm  v.  Fowler  (29  Law  J.  Rep.  Q.B.  189) 
observed  upon.     See  Arbitration  17. 

Grizewood  v.  Blanc  (21  Law  J.  Rep.  C.P.  46) 
explained.    See  Cofitract  13. 

Hadley  v.  Baxendale  (23  Law  J.  Rep.  Exch.  179) 
distinguished.     See  Damages  15,  22. 

Haines  v.  Burnett  (27  Beav.  500)  not  followed. 
See  Lease  4. 

Hall  v.  Hall  (20  Beav.  139)  not  followed.  See 
Partnership  12. 

Halstead  United  Charities,  in  re  (Law  Rep.  20 
Eq.  48)  followed.    See  Lands  Clauses  Act  40. 

Hamilton,  Duke  of,  v.  Meynal  (2  Dick.  788) 
followed.     See  Eridence  31. 

Hammond  v.  Anderson  (1  B.  &  P.  N.R.  69)  con- 
sidered.   See  Sale  of  Goods  32. 
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Hanrey  v.  Stracej  (22  Law  J.  Bep.  Chanc  23) 
followed.    See  Power  17. 

Hajes  y.  Hayes  (4  Ross.  311)  doubted.  See 
Remateneu  6. 

Henderson  v.  Stevenson  (Law  Rep.  2  Sc.  &  D. 
App.  470)  distinguished.     See  Carrier  8,  20. 

Hensman  v.  Fryer  (37  Law  J.  Bep.  Chanc.  97) 
considered.    See  AdminiMtraiion  23,  24. 

Herbert  v.  Sayer  (12  Law  J.  Rep.  Q.B.  286)  fol- 
lowed.   See  Bankruptcy  H  16. 

Hertfordshire  Brewery  Co.,  in  re  (43  Law  J. 
Bep.  Chanc.  358)  not  followed.  See  Company 
C  1. 

Hewiaon  v.  Negus  (22  Law  J.  Rep.  Chanc.  665) 
followed.     See  Voluntary  Settlement  2. 

Hilton  V.  Lord  Grenville  (13  Law  J.  Rep.  Q.B. 
193)  applied.     See  Jfines  7. 

Hinton^  ex  parte  (44  Law  J.  Rep.  Bankr.  36) 
explained.     See  Bankruptcy  M  14. 

Hobday  v.  Peters  (28  Beav.  603)  distinguished. 
See  Truit  C  1. 

Hobgen  v.  Neale  (40  Law  J.  Bep.  Chanc.  36) 
distinguished.     See  Will  Construction  H  20. 

Hodgson  V.  Bective  (32  Law  J.  Rep.  Chanc. 
489;  33  Ibid.  601)  foUowed.  See  WUl  Con- 
ttruction  D  10. 

V.  Johnson  (28  Law  J.  Bep.  Q.B.  88)  com- 
mented on.    See  Contract  1. 

HoUyford  Copper  Mining  Co.,  in  re  (Law  Bep. 
6  Chanc.  93)  followed.     See  Company  H  70. 

Holmes  v.  North  Eastern  Bailway  Co.  (38  Law 
J.  Rep.  Exch.  161)  applied.  See  Negligence 
17. 

Holroyd  v.  Marshall  (23  Law  J.  Rep.  Chanc. 
193)  followed.     See  Bill  of  Sale  45. 

Howkins  v.  Jackson  (2  Mac.  &  Q.  372)  distin- 
guished.   See  JReleaee. 

Hughes  V.  Ellis  (24  Law  J.  Bep.  Chanc.  351) 
doubted.     See  Will  Construction  I  7. 

Humble  v.  Shore  (7  Ha.  247)  considered.  See 
Will  Constructiofi  E  10,  11. 

Humphrey  v.  Dale  (27  Law  J.  Bep.  Q.B.  390) 
distinguished.  See  Broker  1 ;  Principal  and 
Agent  12. 

Indermaur  v.  Dames  (36  Law  J.  Bep.  C.P.  181) 
applied.     See  Master  and  Servant  16. 

Ingham  v.  Primrose  (28  Law  J.  Bep.  C.P.  294) 
questioned.     See  Bill  of  ExcJiange  12. 

Ingram  v,  Soutten  (,44  Law  J.  Bep.  Chanc.  55) 
considered.     See  Settlement  10. 


Jacobs  V.  Brett  (44  Law  J.  Bep.  Chanc.  377) 
followed.    See  Salford  Hundred  Court. 

Jegon  V.  Vivian  (40  Law  J.  Bep.  Chanc.  389) 
foUowed.    See  Alines  13. 


Jervis  v.  Berridge  (42  Law  J.  Bep.  Chanc.  518) 
approved.     See  Contract  18. 

Jessop  V.  Blake  (3  Giff.  639)  not  followed.    See 
Settlement  33. 

Jolly  V.  Bees  (33  Law  J.  Bep.  C.P.  177)  followed. 
See  Husband  amd  Wife  6. 

Jones  V.  Thompson  (27  Law  J.  Bep.  Q.B.  234) 
followed.     See  Att4iehment  3. 

V.  Williams  (10  Law  J.  Bep.  Exch.  253.) 


followed.     See  Practice  D  2. 


KeUett  V.  Tranmere  Local  Board  (34  Law  J. 
Bep.  Q.  B.  87)  dissented  from.  See  Arbitration 
19. 

Keppel  V.  Bailey  (2  Myl.  k  K.  517)  treated  as 
overruled.     See  Covenant  15. 

Kevan  v.  Williams  (5  Sim.  171)  explained.  See 
Bemeteness  9. 

"  KUlamey,"  The  (30  Law  J.  Bep.  P.  M.  Sc  A.  41) 
followed.     See  Shipping  Law  B  1. 

King,  ex  parte  (Cooke's  Bankrupt  Laws,  176) 
o£erved  upon.    See  Fraud  2. 

,  ex  parte  (44  Law  J.   Bep.   Bankr.  92) 

observed  upon.    See  Bankruptcy  D  34. 

V.   Hoare   (14    Law   J.   Bep.    Exch.    29) 


considered.     See  Debtor  and  Creditor  2. 


Lamb  v.  Eames  (40  Law  J.  Bep.  (Jhanc.  447) 
followed.     See  WiU  Construction  1  8. 

Lancefield  v.  Iggulden  (44  Law  J.  Bep.  Chanc. 
203)  considered.     See  Administration  23. 

Lang  V.  Gisborne  (31  Law  J.  Bep.  Chanc.  769) 
explained.     See  Patent  3. 

Langridge  v.  Payne  (2  Jo.  &  H.  423)  observed 
upon.    See  Mortgage  6. 

Lanphier  v.  Buck  (34  Law  J.  Bep.  Chanc.  650), 
dictum  in,  disapproved.   See  WiU  Construction 

N4. 

Leather  Cloth  Co.  v.  Lorsont  (39  Law  J.  Bep. 
Chanc.  86)  followed.    See  Gwenant  4. 

Le  Grice  v.  Finch  (3  Mer.  50)  disapproved.  See 
Legacy  17. 

Le  Neve  v.  Le  Neve  (Amb.  436)  distinguished. 
See  BiU  of  Sale  19. 

Lightfoot  v.  Burstall  (33  Law  J.  Bep.  ChanC. 
788)  considered.  See  WiU  Construction  B 
10,  11. 

Lipscomb  v.  Lipscomb  (38  Law  J.  Bep.  Chanc. 
90)  considered.     See  Mortgage  18. 

Lloyd  V.  Banks  (37  Law  J.  Bep.  Chanc.  881) 
followed.     See  Mortgage  26. 

Locking  v.  Parker  (42  Law  J.  Bep.  Chanc.  257) 
explained.     See  Mortgage  5. 

LoUey's  Case  (Buss.  &  By.  237)  followed.  See 
Biiwoe  6. 
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London  Marine  Insurance  Association,  in  re  (38 
Law  J.  Rep.  Chanc.  681)  considered.  See 
Campany  H  63. 

Lundy  Granite  Co.,  in  re  (40  Law  J.  Rep.  Chanc. 
588)  discussed  and  approved.  See  Company 
H36. 


Morton  v.  Woods  (38  Law  J.  Rep.  Q.B.  81) 
explained.     See  Mortgage  2. 

Moseley's  Trusts,  in  re  (40  Law  J.  Rep.  Chanc. 
275)  not  followed.     See  BenuftencM  7. 

Musgrove,  ex   parte   (3   Mont.  D.  &  D.   386) 
considered.    See  Banhniptoy  B  24. 


McArthur,  ex  parte  (40  Law  J.  Rep.  Bankr.  86) 
not  followed.     See  Mortgage  7. 

Macdonald  v.  Union  Bank  of  Scotland  (Court 
Sess.  Cas.,  3rd  ser.  vol.  ii.  p.  963)  approved. 
See  Bill  of  Exchange  11. 

Machu  V.  London  and  South  Western  Rail.  Co. 
(2  Exch.  415)  approved.    See  BaiVmay  26. 

Madeley  v.  Booth  (2  De  Gex  &  S.  718)  dissented 
from.     See  Specific  Perfonnance  6. 

Major  V.  Major  (23  Law  J.  Rep.  Chanc.  718) 
followed.     See  Adminigtration  51. 

Marsden*s  Trusts,  in  re  (4  Drew.  594)  dis- 
tinguished.   See  Power  21. 

Marshall  v.  Ulleswater  Steam  Navigation  Co. 
(3  B.  k.  S.  742),  dictum  in,  not  approved.  See 
FUhery  1, 

Martin  v.  Gtoble  (1  Campb.  322)  dissented  from. 
See  Damages  14 ;  lAgkt  and  Air  9. 

V.  Martin  (35  Law  J.  Rep.  Chanc.  679) 


dissented  from.     See  Will  Qmttrttction  L  12. 

Maryport,  &c.  Railway  Act,  in  re  (32  Law  J. 
Rep.  Chanc.  811)  not  followed.  See  Lands 
Clauses  Act  ^7. 

Matthews  v.  Bloxsome  (39  Law  J.  Rep.  Q.B. 
209)  doubted.    See  Bill  of  Exchange  11. 

Mayott  v.  Mayott  (2  Bro.  C.C.  125)  explained. 
See  WUl  Construction  H  31. 

MaxweU  v.  Hogg  (36  Law  J.  Rep.  Chanc.  433) 
considered.    See  Partnership  13. 

"  Medina,"  The  (Lav  Rep.  2  P.D.  5)  followed. 
See  Shipping  Law  T  3.    . 

Melhado  v.  Porto  Allegre,  &c.  Railway  Co.  (43 
Law  J.  Rep.  C.P.  263)  observed  upon.  See 
Company  A  2. 

Mercer  v.  Paterson  (27  Law  J.  Rep.  Exch.  54) 
followed.     See  Bankruptcy  B  14. 

Meicati's  Case ;  in  re  Accidental  and  Marine 
Insurance  Co.  (37  Law  J.  Rep.  Chanc.  56) 
questioned.     See  Company  H  90. 

"Milan,"  The  (31  Law  J.  Rep.  Adm.  105) 
considered.    See  Admiralty  49. 

Miles  V.  Tobin  (16  W.R.  465)  doubted.  See 
Light  and  Air  10. 

Minchin  v.  Minchin  (7  Ir.  Chanc.  Rep.  267) 
dissented  from.     See  Power  20. 

Morgan  v.  Knight  (15  Com.  B.  Rep.  N.S.  669) 
followed.     See  Bankruptcy  H  3. 

Morley,  ex  parte  (43  Law  J.  Rep.  Bankr.  28) 
followed.    See  Bankruptcy  D  19.    . 


Napier  v.  Schneider  (12  East,  420)  not  followed. 
See  BUI  of  Exchange  14. 

Nash  V.  Dickinson  (Law  Rep.  2  C.P.  252) 
distinguished.     See  Sheriff  8. 

Newton  v.  Cubitt  (31  Law  J.  Rep.  C.P.  246) 
followed.     See  Ferry. 

"Northumbria,"  The  (Law  Rep.  3  A.  &  E.  6) 
followed.     See  Shipping  Law  E  30. 

Oakeley  v.  PasheUer  (4  CI.  &  F.  207)  dis- 
tinguished.    See  Principal  and  Surety  17. 

Cakes  v.  Turquand  (36  Law  J.  Rep.  Chanc.  949) 
followed.     See  Company  D  75. 

V.   Cakes  (9  Hare,  666)  overruled.    See 

Legacy  15. 

Occleston  v.  Fullalove  (43  Law  J.  Rep.  Chanc. 
207)  considered.    See  Will  Comtruction  H  12. 

O'Loghlen,  ex  parte  (40  Law  J.  Rep.  Bankr. 
28),  dictum  in,  questioned.  See  Bankruptcy 
A  2,  M  24. 

0*Mahoney  v.  Burdett  (44  Law  J.  Rep.  Chanc. 
56)  considered.     See  Settlement  10. 

Orde,  ex  parte  ;  in  re  Horsley  (40  Law  J.  Rep. 
Bainkr.  60)  distinguished.  See  Bankruptcy 
K  IL 

Owen  V.  London  and  North  Western  Railway 
Co.  (37  Law  J.  Rep.  Q.B.  35)  approved.  See 
Lands  Clauses  Act  15. 


Page  V.  Leapingwell  (18  Ves.  463)  applied.  See 
Power  16. 

Paice  V.  Walker  (39  Law  J.  Rep.  Exch.  109) 
distinguished.     See  Principal  and  Agent  11. 

Parsons  v.  Lloyd  (35  Law  J.  Rep.  Exch.  190  ») 
disapproved.     See  Bankruptcy  F  24. 

Paton  V.  Sheppard  (10  Sim.  186)  not  followed. 
See  Will  Construction  D  12. 

Patterson  v.  Patterson  (40  Law  J.  Rep.  P.  &  M.  6) 
doubted.     See  Bankruptcy  C  2. 

Peacock,  ex  parte  (42  Law  J.  Rep.  Bankr.  78) 
distinguished.     See  Bankruptcy  D  8. 

Pease  v.  Jackson  (37  Law  J.  Rep.  Chanc.  725) 
considered.     See  Friendly  Society  5. 

Peek  V.  Gumey ;  Barclay's  Case  (43  Law  J. 
Rep.  Chauc.  19)  explsdned.  See  Compa/ny 
D  40,  77. 

Pennell  v.  Deffell  (20  Law  J.  Rep.  Chanc.  116) 
ovemiled.    See  Trust  C  7. 
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Phene  v.  Popplewell  (31  Law  J.  Rep.  C.P.  236) 
explained.    See  Lcom  19. 

Pile  V.  Salter  (5  Sim.  411)  disapproved.    See 
WiU  Conxtrv/Axon  L  11. 

Porter    v.    Vorley   (9    Bing.  93)   diaapproved. 
See  Damages  10. 

Potter  V.  Faulkner  (31  Law  J.  Rep.  Q.B.  30) 
dLBtingoished.     See  Negligence  17. 

Pmdential  Assurance  Co.  v.  Knott  (44  Law  J. 
Rep.  Chanc.   192)  observed  upon.    See  Jn- 
junction  4  ;  lAbel  13,  14. 

Purser  v.  Darby  (4  K.  &  J.  41)  discussed.    See 
Will  Cafutruction  E  9. 

Pyer  V.  Carter  (26   Law  J.   Rep.   Exch.  268) 
considered.    See  Eatement  4. 


Quick  V.  Quick  (3  Sw.  k  Tr.  442)  overruled.    See 
Evidence  26. 


Raggett  V.  Findlater  (43  Law  J.  Rep.  Chanc.  64) 
distinguished.    See  Trade  Mark  8. 

Rankin  V.  Potter  (42  Law  J.  Rep.  C.P.  169) 
explained.     See  Marine  Insurance  18. 

Rede  v.  Cakes  (4  De  Gex,  J.  &  S.  605)  observed 
upon.     See  Vendor  and  Purchaser  26. 

Reg.  V.  Battle,  Sussex  (36  Law  J.  Rep.  M.C.  1) 
distinguished.     See  Jlates  10. 

V.  Cambrian  Railway  Co.  (40  Law  J.  Rep. 


Q.B.  169)  overruled.     See  Ibrry. 


—  V.  Cavendish  (12   Irish    Law    Rep.   230) 
not  followed.     See  Libel  22. 

V.  Chichester,  Bishop  of  (29  Law  J.  Rep. 


Q.B.  23)  approved.     See  Chturoh  and  Clergy 
26. 

V.   Deer  (L.  &  C.  240)  corrected.     See 


Receiving  Stolen  Goods, 

—  V.  Featherstone  (Dears.  C.C.  369)  corrected. 
See  Receiving  Stolen  Goods. 

--   V.    Glynne   (41    Law  J.    Rep.    M.C.  58) 
distinguished.     See  Bastardy  6. 

V.  Hornsea   (39   Law  J.  Rep.   M.C.  59) 


distinguished.     See  Highway  4. 

—  V.    Lower    Heyford    (2     Sm.    L.C.    300, 
6th  ed.)  followed.     See  Evidence  10. 

V.  Read  (2  Car.  &  K.  967)  followed.     See 


Assault  3. 

—  V.  St.  Austell  (6  B.  &  Aid.  693)  foUowed. 
See  Mines  24. 

—  V.  West  Riding,  Trustees  of  (39   Law  J. 
Rep.  M.C.  17)  followed.    See  Alehouse  1. 

V.  Wycombe  Railway  Co.  (36  Law  J.  Rep. 


Q.B.  121)  approved.     See  Railway  8. 

Rennie  v.  Morris  (41  Law  J.  Rep.  Chanc.  321) 
overruled.     See  Conijpany  D  89. 

Rex  V.  Cumberworth  (1  Law  J.  Rep.  M.C.  86) 
overruled.     See  Highway  7  ;  Tunipike  2. 


Rex  V.  Edge  Lane  (6  Law  J.  Rep.  M.C.  91) 
dissented  from.     See  Turnjfike  2. 

Reynolds  v.  Godlee  (Johns.  536,  582)  overruled. 
See  Trust  E  2. 

Rhodes  v.  Airedale  Drainage  Commissioners 
(43  Law  J.  Rep.  C.P.  323)  overruled.  See 
ArbUratian  11. 

Rich  V.  Basterfield  (16  Law  J.  Rep.  C.P.  273) 
distinguished.    See  Nuisance  2. 

Rideout's  Trusts,  in  re  (39  Law  J.  Rep.  Chanc. 
192)  followed.  See  Evidence  16.  Considered. 
See  Evidence  17. 

Robinson,  in  re  (37  Law  J.  Rep.  Exch.  11) 
approved.    See  Costs  78. 

V.  MoUett  (44  Law  J.  Rep.  C.P.  362)  dis- 
tinguished.   See  Broker  3. 

Robson  V.  Drummond  (2  B.  &;  Aid.  303)  dis- 
tinguished.    See  Contract  27. 

Rodger  v.  Comptoir  d'Escompte  de  Paris  (38 
Law  J.  Rep.  P.C.  30)  dissented  from.  See 
Sale  of  Goods  33. 

Rollins  V.  Hinks  (41  Law  Rep.  Chanc  358)  con- 
sidered.   See  Patent  20. 

Ross  V.  Ross  (20  Beav.  646)  followed.  See  Will 
Construction  115. 

Row  V.  Row  (Law  Rep.  7  Eq.  414)  not  approved. 
See  Administration  21. 

Ruding*s  Settlement,  in  re  (41  Law  J.  Rep. 
Chanc.  665)  disapproved  of.     See  Power  9. 

Ryall  V.  Rowles  (1  Ves.  sen.  343)  considered. 
See  Bankruptcy  F  14. 

Rylands  v.  Fletcher  (37  Law  J.  Rep.  Exch.  161) 
applied.    See  Covenant  17. 


Sayer  v.  Hughes  (37  Law  J.  Rep.  Chanc.  401) 
considered.     See  Advancement  2. 

Schibsby  v.  Westenholz  (40  Law  J.  Rep.  Q.B.  73) 
considered.    See  Foreign  Judgment  3. 

"  Schwan,"  The  (43  Law  J.  Rep.  Adm.  18)  fol- 
lowed.    See  Admiralty  50. 

Scott  V.  Bentley  (24  Law  J.  Rep.  Chanc.  244) 
corrected.     See  Lunatic  17. 

Selby  V.  Pomfret  (30  Law  J.  Rep.  Chanc.  770)  ex- 
plained.    See  Mortgage  32. 

Selkrig  v.  Davies  (2  Dowl.  230)  followed.  See 
Bankruptcy  D  21. 

Semenza  v.  Brinsley  (34  Law  J.  Rep.  C.P.  161  ; 
18  Com.  B.  Rep.  N.S.  467)  explained.  See 
Principal  and  Agent  8. 

Sibley  v.  Perry  (7  Ves.  622)  discussed.  See 
Will  Construction  116. 

Sidney  v.  Wilmer  (26  Beav.  260 ;  4  De  Gex,  J.  & 
S.  84)  observed  upon.     See  Way  10. 

Simmons  v.  Rose  (26  Law  J.  Rep.  Chanc.  616) 
explained.    See  Administration  i-k. 
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Simpson,  in  re  (43  Law  J.  Rep.  Bankr.   147) 
distinguished.     See  Banhruptey  D  19. 

Sinclair  v.  Jackaon  (17  Beav.   405)  approved. 
See  Limitations,  Statute  qf,  12. 

Sinonin  v.  Mallac  (2  Sw.  &  Tr.  67)  distinguished. 
See  Domicile  6. 

Slubey  v.  Heyward  (2  H.  Bl.  604)    observed 
upon.     See  Sale  of  Goods  32. 

Smith  V.  niffe  (44  Law  J.  Rep.  Chanc.  755)  dis- 
CTifsed.     See  Settlement  30. 

▼.  Kenrick  (18  Law  J.  Rep.  C.P.  172)  dis- 


tinguished.    See  Cronm  2. 

V.  Seghill,  Overseers  of  (44  Law  J.  Rep. 


M.C.  114)  followed.     See  Parliam-ent  17. 

Soames  ▼.  Martin  (10  Sim.  287  ;  8  Law  J.  Rep. 
Chanc.  367)  followed.    See  Annuity  2. 

Solomon  v.  Davey  (Dart.  V.  k  P.  5th  ed.  450  n) 
overruled.     See  Vendor  and  Purcftaser  16. 

V.  Solomon  (33  Law  J.  Rep.  Chanc.  473) 


confirmed.     See  Administration  14. 

Somerville  y.  Mackay  (6  Ves.  382)  distinguished. 
See  Pa^nef'sMp  7. 

Spalding  v.  Ruding  (6  Beav.  376)  applied.  See 
Sale  of  Goods  31. 

Spargo's  Case  (42  Law  J.  Rep.  Chanc.  488)  fol- 
lowed and  applied.    See  Compcmy  D  63,  66. 

Steed  V.  Preece  (43  Law  J.  Rep.  Chanc.  687) 
distinguished.    See  Infamt  10 ;  Paaixtion  20. 

Stephens  v.  Australasian  Insurance  Co.  (42 
Law  J.  Rep.  C.P.  12)  applied.  See  Ma/rine 
Insurance  26. 

-,   ex  parte  (2   Mont.  &  Ayr.  31)  distin- 


guished.   See  Bankruptcy  D  30. 

Stewart  v.  Jones  (3  De  Gex  &  J.  632)  ques- 
tioned.    See  WiU  Construction  H  7. 

Stokes'  Trusts,  in  re  (41  Law  J.  Rep.  Chanc. 
236)  followed.    See  Trustee  Acts  7. 

Stowe  V.  Jolliffe  (43  Law  J.  Rep.  C.P.  266)  fol- 
lowed.   See  Mortgage  29. 

Strong  V.  Bird  (43  Law  J.  Rep.  Chanc.  814)  dis- 
tinguished.   See  Gift  1. 

Sweet  V.  Meredith  (22  Law  J.  Rep.  Chanc.  147) 
not  followed.    See  Vendor  and  Purchaser  23. 

Swift  V.  Wenman  (39  Law  J.  Rep.  Chanc.  336) 
not  followed.    See  Settlement  33. 

Sydney,  ex  parte  (44  Law  J.  Rep.  Bankr.  21) 
distinguished.    See  Bankruptcy  H  3. 

Tapp  V.  Jones  (44  Law  J.  Rep.  Q.B.  127)  ap- 
proved.   See  Attachment  8. 

Taylor  v.  Caldwell  (32  Law  J.  Rep.  Q.B.  164) 
applied.    See  Sale  of  Goods  6. 

Tardiff  v.   Robinson  (27  Beav.    629  n)  distin- 
guished.   See  Tenant  for  Life  11. 

Tassell  v.  Smith  (27  Law  J.  Rep.  Chanc.  694) 
overruled.    See  Mortgage  31. 


Teague,  in  re  (11  Beav.  318)  overruled.    See 
Solicitor  33. 

Teague's  Settlement,  in  re  (Law  Rep.  10  Eq. 
564)  followed.    See  Bemotetiess  11. 

Teasdale's  Case  (43  Law  J.  Rep.  Chanc.  678), 
dictum  in,  questioned.     See  Company  D  52. 

Tee  V.  Ferris  (25  Law  J.  Rep.  Chanc.  437)  fol- 
lowed.   See  Charity  19. 

Temple,  ex  parte  (1  Glyn  &  J.  216),  statement 
in,  disapproved.    See  Mortgage  12. 

Thomas  v.  Jones  (29  Law  J.  Rep.  Chanc.  670) 
approved.    See  Costs  95. 

Thompson  v.  Barrett  (1  Law  Times  N.8.  268) 
distinguished.     See  BiU  of  Sale  4. 

V.  Hu'^son  (38  Law  J.  Rep.  Chanc.  431) 

distinguisned.    See  Bond  3. 

Tillett  V.  Stracey  (37  Law  J.  Rep.  C.P.  93)  fol- 
lowed.   See  Mortgage  13. 

Topham  v.  Duke  of  Portland  (39  Law  J.  Rep. 
Chanc.  269)  distinguished.     See  Power  21. 

Toulmln  v.  Steere  (3  Mer.  210)  discussed.    See 
Mortgage  21. 

Trollope  v.  Routledge  (1  De  Qex  &  S.  662) 
followed.    See  Costs  91. 


Yalpy,  ex  parte  (Law  Rep.  7  Chanc.  289)  disap- 
proved. See  Company  D  16.  Discussed.  See 
Company  D  17.  Distinguished.  See  Company 
D16. 

Varley  v.  Coppard  (Law  Rep.  7  C.P.  608) 
considered.    See  iMise  13. 

Yaughan  v.  South  Metropolitan  Cemetery  Co. 
(20  Law  J.  Rep.  Chanc.  266)  followed.  See 
Burial  4. 

Veal  V.  Veal  (27  Beav.  303)  followed.  See 
Donatio  Mortis  Causd  2. 

Viant's  Settlement  Trusts,  in  re  (43  Law  J. 
Rep.  Chanc.  832)  disapproved.  See  Settle- 
ment  19. 

Vicars  v.  Vicars  (29  Law  J.  Rep.  P.  &  M.  20) 
overruled.    See  Divorce  26. 


Wall  V.  Bright  (1  J.  &  W.  494)  discussed.    See 
Will  Construction  B  9. 

Wallace  v.  Allen  (32  Law  Times,  N.S.  778)  dis- 
tinguished.    See  Prohibition  2. 

Watson  V.  Clarke  (1  Dowl.  336)  explained.    See 
Marine  Inxwra/nce  24. 

V.  Cox  (42  Law  J.  Rep.  Chanc.  279)  not 


followed.    See  Vender  and  Pwrchaser  23. 

Webster  v.  Carline  (4  M.  &  Q.  27)  considered. 
See  Acknowledgment  of  Deed  2. 

Wellock  V.  Constantino  (32  Law  J.  Rep.  Ezch. 
286)  questioned.    See  Bankruptcy  D  37. 

Wells  V.  Abrahams  (41  Law  J.  Rep.  Q.B.  306) 
discnsseci.    See  Bankruptcy  D  37. 
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Wheeler  v.  Howell  (3  Kay  &  J.  198)  disapproved. 
See  Limitationtt  Statute  of  12. 

Whateley  V.  Spooner  (3  Eay  k  J.  642)  considered. 
See  Adraticement  5. 

Wheatcroft's  Case  (42  Law  J.  Rep.  Chanc.  863) 
disapproved    See  Company  D  38. 

White  V.  Bass  (31  Law  J.  Rep.  Ezch.  283)  ap- 
proved.   See  Easement  4. 

V.  Simmons  (40  Law  J.  Rep.  Chanc.  689) 


observed  apon.    See  Bankruptcy  A  7. 

Wilce  V.  Wilce  (9  Law  J.  Rep.  C.P.  197)  fol- 
lowed.   See  U  t//  (hniitructian  £  2. 

Wilkins  v.  Fry  (1  Mer.  244)  considered.     See 
Banhruptcy  F  1. 

Wilkinson  v.  Dancan  (23  Beav.  469)  followed. 
See  Tejiantfor  Life  19. 

Willesford  v.  Watson  (Law  Rep.  8  Ch^c.  473) 
distinguished.    See  Arhitratioyi  3. 

V.  Dicta  of  Wickens,  V.C.,  disap- 


proved.   See  Arbitration  6. 

Williams  v.  Burrell  (1  Com.  B.  Rep.  402)  fol- 
lowed.   See  Damages  12. 

V.  Harding  (36  Law  J.  Rep.  Bankr.  26) 


considered.    See  Bankruptcy  C  41. 


Williams  v.  James  (36  Law  J.  Rep.  C.P.  266) 
followed.     See  Way  7. 

Willingale  v.  Maitland  (36  Law  J.  Rep.  Chanc. 
64)  explained.    See  Commtm  3 ;  Custom.  1. 

Wilmer  v.  Currey  (2  De  Gex  &  S.  347)  observed 
upon.    See  Partnership  23. 

Wilson  V.  Newberry  (41  Law  J.  Rep.  Q.B.  31) 
distingaished.    See  Negligence  4. 

V.  Wilson  (28  Law  J.  Rep.  Chanc.  96)  ap- 
proved.   See  Bemeteneu  13. 

— _  ex  parte  (41  Law  J.  Rep.  Bankr.  46)  fol- 
lowed.   See  Bankruptcy  D  21. 

Wolfe  V.  Findley  (6  Hob.  66)  observed  upon. 
See  Insurance  4. 

Wood  V.  Wand  (18  Law  J.  Rep.  Exch.  306)  ap- 
proved.   See  Watercourse  3. 

Woodhouse  V.  Murray  (36  Law  J.  Rep.  Q.B.  282) 
followed.     See  Bankruptcy  B  16. 

Woolsey  v.  Crawford  (2  Campb.  446)  not  fol- 
lowed.    See  Bill  of  Exchange  14. 

Wynn  Hall  Colliery  Co.,  in  re  (39  Law  J.  Rep. 
Chanc.  626)  discussed.    See  Company  D  17. 


Toung  v.  Grote  (4  Bing.  263)  questioned.    See 
BUI  qf  Exchange  12. 


AN 
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ANALYTICAL   DIGEST 


OF  THB 


CASES  REPORTED  AND  PUBLISHED 
From  Michaelmas  Sittings  1875  to  Trinity  Sittings  1880, 

AND  CONTAINED  IN 

THE  LAW  JOUENAL  EEPOBTS, 
9it(ii  otf)tt  Contmqiorar^  l^itportd ; 

WITH 

RBPERBNOES  TO  STATUTES  PASSED  WITHIN  THE  SAME  PERIOD. 


ABANDONMENT. 

Abandonment  qfjuhety.  [See  Salmon  Fish- 
BBY,  1.] 

Ahandontnent  o/railwofs.   [See  Railway,  33.] 

Abandonment  of  $Hp,  [See  Mabine  Insur- 
ANCB,  18.} 

ABATEMENT. 

Qfaetien  or  proceeding,    [See  PRACTICB,  U.] 

Of  erUninal  proeeedingt,  [See  Obbcsnb  Pub- 
lication, S.] 

Cfnmeanee,    [See  Nuisance,  12-15.] 

Bigkt  to  epeeifie  peffomianee  with  abatement  of 
pwrokatie'money.  [See  Specific  Pbbfobm- 
ANCB,  20-23.] 

ABORTION. 

A  «  noxious  thing  "  within  the  24  &  25  Vict, 
c  100.  88.  58,  59,  means  anything  which  is 
hannful  as  administered,  althoogh  not  neces- 
sarily harmful  per  te.  The  prisoner,  with  in- 
tent to  procore  miscarriage,  gave  Y.  an  onnce 
hottle  of  oil  of  janiper,  telling  her  to  talce  it 
in  two  doses  of  half  an  omice  each.  She  took 
one  sach  dose,  which  caused  violent  sickness. 
There  was  evidence  that  the  bottle  given  by 
the  raisoner  contained  500  to  600  drops  of  oil 
Digest,  1875-1880. 


of  juniper ;  that  oil  of  juniper  in  small  quan- 
tities of  from  five  to  twenty  drops  is  commonly 
used  without  any  bad  effect  ss  a  diuretic,  but 
that  taken  in  a  dose  of  half  an  ounce  it  acts  as 
a  powerful  stimulant  and  irritant,  and  produces 
violent  purging  and  vomiting,  which  would  have 
a  tendency  to  produce  miscarriage  by  reason  of 
the  shock  to  the  system  and  the  straining  of 
the  parts  consequent  upon  the  purging  or  vomit- 
ing ;  and  that  a  dose  of  half  an  ounce  of  oil  of 
juniper  would  be  a  very  dangerous  dose  to  ad- 
minister to  a  pregnant  woman,  and  that  such 
danger  would  consist  in  the  high  probability  of 
its  causing  miscarriage : — Held,  that  there  was 
evidence  that  the  half -ounce  of  oil  of  juniper 
was  a  **  noxious  thing  "  within  the  meaning  of 
the  statute.  Beg.  v.  Cramps  49  Law  J.  Rep. 
M.C.  44 ;  Law  Rep.  5  Q.B.  D.  307. 

ABSCONDING    DEBTOR. 
[See  Bankbuptoy,  M  20.] 

ACCELERATION. 
€f  interest,    [See  Will,  Construction,  L  1.] 

ACCEPTANCE. 

Of  bill  of  excJiange.    [See  Bill  of  Exchange, 
11-15.] 

Of  offer,    [See  Contbact,  17-25.] 

B 


i 


ACCESSORY— ACT  OF   BANKRUPTCt. 


ACCESSORY. 

Upon  the  trial  of  an  indictment  against 
several  priaoners,  charging  some  with  murder 
and  others  with  having  afterwards  harboured 
them,  the  principals  were  fonnd  guilty  of  man- 
slaughter, and  the  harbourers  of  having  been 
accessories  thereto  after  the  fact :— Held,  that 
the  latter  could,  upon  such  indictment  and  ver- 
diet,  be  legallj  convicted  as  accessories  after 
the  fact  to  the  crime  of  manslaughter.  Reg  v 
RUhards  (C.C.R.),  46  Law  J.  Rep.  M.C.  Soo ; 
Law  Rep.  2  Q.B.  D.  311. 

ACCOMMODATION  BILL. 
[See  Bill  op  Exchanob,  16.] 

ACCOMMODATION  WORKS. 
[See  Railway,  9.] 

ACCORD  AND   SATISFACTION. 
[See  Praoticb,  W  64.] 

ACCOUNT. 

(A)  Settled  Account,  Opening. 

(B)  Cross-examination  on  Account. 

(A)  Settled  Account,  0PE»riNO. 
1.— In  actions  seeking  to  open  settled  ac- 
counts, the  Court  acts  on  the  following  prin- 
ciple :  Where  a  single  item  complained  of  is  a 
fraudulent  item,  the  proper  order  to  make  is  to 
open  the  accounts  altogether ;  where  the  item 
complained  of  is  not  fraudulent,  and  the  ac- 
counts are  of  some  years'  standing,  the  proper 
order  to  make  is  to  give  liberty  to  surcharge 
and  falsify.  Where  there  is  a  question  of  sur- 
charging and  falsifying  settled  accounts,  the 
case  alleged  must  be  clearly  proved  by  the  per- 
son impeaching  them,  and  if  there  is  any  doubt 
it  will  be  determined  against  him.  Qetkhw  v. 
Kei^lOey,  48  Law  J.  Rep.  Chanc.  46  :  Law  Ren. 
9  Ch.  D.  647.  ^ 

Prhicipal  and  agent :  fiduoiarg  rel^Uion :  ooni' 
miMian :  overcha/rges,  [See  Principal  and 
Agent,  20.] 

He-opening  gettled  acoomU  as  between  iolicitor 
and  client  on  grottnd  of  undue  influejice  or 
exorbitant  or  improper  cha/rges.  [See  SOLicr- 
TOR,  22,  23.] 

(B)  Cross-examination  on  Account. 

2.— A  person  desiring  to  cross-examine  upon 
an  account  must  specify  the  particular  items 
of  the  account  upon  which  he  wishes  to  cross- 
examine.  This  rule  applies  as  well  to  a  plain- 
tiff who  has  brought  in  an  account  in  order  to 
enforce  a  charge  as  to  an  ordinary  accountinir 
party.  Bates  v.  EUy,  46  Law  J.  Rep.  Chanc. 
270 ;  Law  Rep.  1  Ch.  D.  473. 

[And  see  Practice,  A  6.] 


ACCUMULATIONS. 

[See  Thsllussok  Act.] 

Interim  rents :  destination  of^  untU  happening 
of  event,    [See  Will,  Construction,  D  10.] 

BebniJding  of  mannonrhmse  allowed  out  of  ae* 
enmulations.    [See  Tenant  fob  Lirs,  17.] 

ACKNOWLEDGMENT  OP  DEBT. 
[See  Limitations,  Statute  op,  18-21.] 

ACKNOWLEDGMENT  OF  DEED. 

[Doubts  removed  concerning  the  acknow- 
ieoffment  of  deeds  by  married  women  in  Lw- 
land.    41  Vict.  c.  23.] 

1. — A  married  woman  who  under  section  91 
of  the  Fines  and  Recoveries  Act  has  obtained 
an  order  of  the  Court  of  Common  Pleas,  dis- 

Eensing  with  her  concurrence,  may  dispose  of 
er  real  estate  by  a  deed  which  is  not  acknow- 
ledged by  her.  Ooodchild  v.  Dougal,  Law  Rep. 
3  ok.  D.  «B0. 

8« — Semble,  the  perpetual  commissioners 
who  take  the  acknowledgment  in  England  of  a 
married  woman,  under  section  82  of  the  Fines 
and  Recoveries  Act^  need  not  be  appointed  for 
the  county  in  which  the  acknowledgment  is 
taken.  Webster  v.  Carline  (4  M.  Sc  G.  27)  con- 
sidered. Blaekmwr  v.  Blaekmur,  46  Law  J.  Rep 
Chanc  710 ;  Law  Rep.  8  Ch.  D.  633. 

8.— Where  it  is  proved  that  an  order  for  the 
conveyance  of  a  married  woman  *s  property  has 
been  obtained  by  fi:aud,  such  order  will  be  set 
aside  ;  but  the  evidence  of  fraud  must  be  clear. 
Ex  parte  AUee  CbckereU,  Law  Rep.  4  C.P.  D.  39. 

4.— Upon  its  appearing  that  a  deed  had  been 
duly  and  properly  acknowledged  by  a  married 
woman  before  a  Commissioner,  under  3  &  4 
Will.  4.  c.  74,  the  Court  allowed  the  certificate 
of  such  acknowledgment  to  be  filed,  although 
it  was  not  made  and  signed  by  the  Commis- 
sioner until  upwards  of  twenty  years  aft«r  the 
deed  had  been  acknowledged.  In  re  Ckalker^ 
47  Law  J.  Rep.  C.P.  378. 

ACQUIESCENCE. 

Covenant,  in  breach  of    [See  COVENANT,  12.] 

Ingunctioiii  right  to,  when  bwired  by  aegyws- 
cenoc.    [See  Injunction,  12, 13.] 

Local  board,  by.    [See  Injunction,  3.] 

Principal  and  agent:  p^vrchase  by  sub-agent: 
jfrofit  by  agent,  [See  Principal  and  Agent, 
17.] 

Shareholder,  by,  in  Misrepresentation  in  pro- 
speetm,    [See  Company,  D  76.] 

Sped  fie  jfcrformanoe,  when  a  ba/r  to.  [See  Spe- 
cific Performance,  18.] 

ACT  OF  BANKRUPTCY. 
[See  Bankruptcy  (B).] 


ACT  OP  GOD- ACTION. 


8 


ACT  OF  GOD. 

lAahiUtiffar  damage  oeeoiioned  by,    [See  Cab- 
bibb,  1 ;  Habboubs  Claubbs  Act,  3 ;  Neg- 

UGBNGB,  8,  U.] 

ACT  OF  PABLUMENT. 

[See  Statute.] 

ACTION. 

(A)  When  maiktaikable. 

(jBt)  Bypenonal  repreientatire  for  injury  to 

permnal  estate  oftettator, 
(&)  lifr  breaeh  of  gtatutory  duty, 
(e)  By  manager  of  mutual  inturanoetooiety 

for  ooHtrihuHoH, 
Cd)  AgaimtarekiUictfirooUuHvelyre/uiing 

hii  certificate, 
ifi)  Money  paid:  m)Urepreientation. 
(/)  JSffect  ofprevioui  proceedingi :  resjudi' 

eata, 
(g)  In  other  catei, 

(B)  Notice  op  Action. 

(a)  Action  agaimtjuttiee  of  the  peace, 

(b)  Action  for  wrongful  arreet. 


(A)  When  maintainablb. 

(«)  Byperwnal  repretentaOioe  for  ii^ury  to 
permnal  ettate  of  ttetator. 

1. — The  plaintiff,  who  had  obtained  a  verdict 
in  an  action  to  recover  money  paid  for  ahares 
which  proved  to  be  of  no  valne,  and  which  he 
had  been  induced  to  take  on  the  faith  of  a 
frandnlent  prospectuB  iasned  hj  the  defendants, 
died  pending  an  appeal,  and  his  administratrix 
Bonght  to  be  added  ae  a  party  to  the  action  in 
his  place :— Held  (affirming  the  decision  of  the 
Common  Pleas  Division,  47  Law  J.  Bep.  C.P. 
676),  that  the  cause  of  action,  being  one  which 
diminished  the  value  of  the  personal  estate  in 
the  hands  of  the  administratrix,  survived,  and 
that  the  administratrix  was  rightly  added  as  a 
party  to  the  action  under  Order  L.  Twyerou 
V.  Grant  (App.),  48  Law  J.  Rep.  C.P.  1 ;  Law 
Bep.  4  C.P.  D.  40. 

Edoppel:  adminietrairiw  iuing,fint,  under  Lord 
CamphelVe  Actf  and  secondly,  for  damage  to 
pereonal  estate,    [See  Estoppel,  1.] 

(b)  Breach  of  statutory  duty, 

2. — Where  an  Act  of  Parliament  imposes  a 
statutory  duty,  an  action  does  not  necesaaiily 
lie  for  the  breach  of  such  duty  at  the  suit  of 
any  person  injured  by  such  breadi.  ¥niether 
such  a  right  of  action  exists  depends  upon  the 
general  scope  and  object  of  the  particular  sta- 
tute. Atkinson  v.  The  Newcastle  and  Gates* 
head  Water  Company  (App.),  46  Law  J.  Bep. 
Exch.  775 ;  Law  Bep.  2  Ex.  D.  441. 

By  the  Waterworks  Clauses  Act,  1847  (10 
Vict  c.  17),  a  42,  the  undertakers  are  at  all 
timeg  to  keep  ohai^*witb  water  at  a  oertain 


pressure  all  their  pipes  to  which  fire-plugs  shall 
be  aflSxed,  and  to  allow  ail  persons  at  all  times 
to  take  and  use  such  water  for  extingniishing 
fire  without  making  compensation  for  the  same. 
By  section  43,  if  the  undertakers  neglect  to 
keep  their  pipes  charged  at  the  statutory  pres- 
sure, they  are  liable  to  a  penalty  of  10/.  for 
each  offence,  to  be  recovered  by  a  common  in- 
former. In  an  action  to  recover  damages 
against  a  water  company  for  not  keeping  Uieir 
pipes  supplied  with  water  at  the  statutory  pres- 
sure, whereby  the  plaintiff's  house  was  burnt 
down, — Held,  on  demurrer  (reversing  the  de- 
cision of  the  Court  of  Exchequer,  Law  Bep.  6 
Exch.  404),  that  the  action  would  not  lie. 
Couch  V.  8Uel  (3  E.  &  B.  402 ;  23  Law  J.  Bep. 
Q.B.  121)  questioned.    Ibid. 

Action  against  persons  iueorporated  by  Act  of 
Parliament  for  a  particular  purpose,  [See 
Public  Body,  1.] 

Against  vestry  for  neglect  to  renufve  rubbish. 
[See  Metbopous,  19.] 

(e)  By  manager  of  mutual  insurance  society 
for  contribution, 

8. — The  manager  of  a  Mutual  Insurance  As- 
sociation, having  no  parliamentary  power  to  sue 
on  behalf  of  the  members,  claimed  to  sue  upon 
a  contract  with  him  personally,  the  declaration 
being  to  the  effect  that  the  defendant  was  a 
member  of  the  said  association,  and  caused 
himself  to  be  insured  by  a  policy  therein,  and 
the  plaintiff,  in  consideration  of  the  defendant 
agreeing  to  comply  with  the  rules  annexed  to 
the  policy,  snbsonbed  the  policy  on  behalf  of 
the  members  of  the  said  association.  Aver- 
ments that,  by  the  said  rules  (in  certain  events 
which  happened),  additional  percentages  on  the 
premium  were  to  become  payable  by  the  defen- 
dant, to  be  drawn  for  as  the  committee  might 
determine ;  that  the  manager's  drafts  for  per- 
centages should  be  accepted  by  the  members 
and  punctually  paid  when  due,  and  that  upon 
^e  said  percentages  becoming  payable  the 
committee  directed  the  numager  to  draw  upon 
the  defendant  for  the  said  percentages,  and 
that  the  plaintiff  was  the  manager  and  did 
so  draw,  and  all  conditions  were  fulfilled. 
Breach,  that  the  defendant  had  not  accepted 
the  draft  nor  paid  the  percentages: — Held 
(affirming  the  decision  of  the  Court  below), 
that  the  declaration  was  bad  in  substance  as 
disclosing  no  consideration  on  the  part  of  the 
plaintiff.  Erans  v.  Hooper  (App.),  45  Law  J. 
Bep.  Q.B.  206 ;  Law  Bep.  1  Q.B.  D.  45. 

(rf)  Against  architect  for  coUusirely  refusing  his 

certificate, 

4.— The  plaintiff,  who  had  contracted  to  do 
certain  repairs  to  the  house  of  A.  B.  to  the 
satisfaction  of  the  architect  of  A.  B.,  sued  such 
architect  for  refusing  to  certify  that  the  repairs 
had  been  done  to  his  satisfaction ;  and  in  his 
statement  of  claim  the  plaintiff  stated  that  the 


ACTION. 


defendant,  with  a  view  of  earning  his  com* 
mission,  induced  the  plaintiff  to  make  a  tender 
for  the  repairs,  and  that  the  defendant  accepted 
such  tender,  and  agreed  with  the  plaintiff  that 
as  soon  as  the  work  was  done  in  a  sound  and 
workmanlike  manner,  he  would  certify  his  satis- 
faction so  as  to  enable  the  plaintiff  to  recover 
the  price  thereof  from  A.  B.  The  statement 
afterwards  averred  the  due  execution  of  the 
work  by  the  plaintiff,  and  alleged  that  though 
the  defendant  admitted  to  the  pUintiff  he  was 
satisfied  with  the  work^  yet  he,  in  oollusion 
with  A.  B.,  and  in  fraud  of  the  plaintiff,  refused 
to  certify  that  he  was  satisfied,  and  falsely  pre- 
tended that  he  was  dissatisfied,  by  reason  of 
which,  and  through  such  wrongful  acts,  the 
plaintiff  was  unable  to  recover  the  price  of  the 
work  from  A.  B.:— Held,  on  demurrer,  that  the 
statement  disclosed  a  good  cause  of  action. 
Ludbraok  v.  Barrett,  46  Law  J.  Bep.  C.P.  798. 

(e)  Money  paid:  mUrepretefitatioii, 

6. — The  defendants,  a  limited  company,  who 
were  possessed  of  a  process  for  converting 
sewage  into  manure  (for  which  a  patent  had 
been  taken  out  in  England  but  not  for  the 
foreign  city  of  6.},  agreed  to  sell  to  the  plaintiff 
for  16,000Z.  the  sole  and  exclusive  right  to  use 
the  patent  in  B.  By  the  law  existing  at  B.  no 
exclusive  right  to  use  the  process  there  could 
be  obtained.  This  the  plaintiff  knew.  His 
object  in  buying  the  exclusive  right  was  to 
form  a  company  for  using  the  process  at  B.,  and 
induce  persons  to  take  shares  in  such  company 
tmder  the  belief  that  if  the  company  bought  of 
the  plaintiff  the  right  sold  to  him  by  the  de- 
fendants, the  company  wonld  be  entitled  to  the 
exclusive  nse  of  the  process  in  B.  In  an  action 
by  the  plaintiff  to  recover  the  16,000/.  on  the 
ground  that  as  there  was  no  exclusive  right  to 
the  use  of  the  process  in  B.  the  consideration  had 
failed :— Held  (affirming  the  judgment  of  the 
Queen's  Bench,  44  Law  J.  Rep.  Q.B.  233 ;  Law 
Bep.  10  Q.B.  491),  that  no  action  would  lie : 
first,  because  although  the  defendants  ostensibly 
sold  the  exclusive  right  to  use  the  process  at  B., 
yet  the  plaintiff's  object  being  to  form  a  com- 
pany, he  had  intended  to  buy  the  right  whether 
exclusive  or  not,  and  therefore  had  obtained 
what  he  bargained  for ;  and,  secondly,  because 
the  plaintiff  had  entered  into  the  contract  with 
the  defendants  with  a  view  to  perpetrating  a 
fraud.  BegUe  v.  The  PlmphaU  Sewage  Com- 
pa/ny  (App.),  Law  Bep.  1  Q.B.  D.  679. 

(J)  Effect  of  previaue  proeeedvugii :  re$  judicata, 

6, — In  an  action  for  damages  against  the 
defendants,  as  proprietors  of  an  omnibus,  in 
respect  of  injiuies  caused  by  negligence  of 
their  driver,  the  defendants  pleaded  that  the 
plaintiff  was  awarded  and  had  accepted  a  sum 
of  money  as  compensation  by  a  magistrate 
having  jurisdiction  to  award  the  same  .—Held, 
a  good  defence  to  the  action,  notwithstanding 
such  order  was  not  made  on  the  defendants  but 


on  the  driver.  Wright  ▼•  ^H^  Zendom  Oeneral 
Omnibus  Company  (Lim,),  46  Law  J.  Bep.  Q.B. 
429 ;  Law  Bep.  2  Q.B.  D.  271. 

Action  hy  kutband/or  asmuMng  wife  barred  by 
previous  iummary  eofwietion,    [See  AfiflAULT, 

1.] 
Aetian  against  eweeutor  okarging  wi^U  defamU : 
effect  of  previous  administraiion  deeree*    [Bee 
Admihistbation,  36.] 

Beelarater  of  marriage  :  nrit  dismissed  in  1842 : 
second  suit,  after  wifes  death,  in  1875.  [See 
SooTOH  Law,  16.] 

Judgment  recovered  against  one  or  more  qf 
several  joint  contractors  a  bar  to  am  action 
upon  the  san^e  contract  againet  the  others, 
[See  JuDOMSiTT,  1.] 

[And  see  Bis  Judicata.] 

(g)  In  other  cases. 

Constable,  against,  to  recover  posseseion  of  stolen 
goods,    [See  Dbtinub,  2.] 

Ibr  rent  in  respect  ^premises  situated  abroad. 
[See  pRAoncB^  W  44»  Vbhub.] 

Friendly  society,  againet  secretary  of.  [See 
Fribndly  Sooibty,  6.] 

Joinder  of  causes  of  action.    [See  PBACncB,  Q.] 

Master,  by,  quod  servitiumamisU.   [SeeXAMXR 

AND  SEBVABT,  10.] 

Misrepresentation  in  prospectus,  action  by  share' 
holder  or  company  in  respect  of.  [See  Ck)M- 
PAinr,  A  6.] 

Mortgagee,  bv,  in  receipt  of  rents,    [See  HoBV* 


fee,  by, 
i,  9-lS.] 


OAGB 

On  Judgment,  for  costs,    [See  HouBB  OF  LoBDS, 
10.] 

Bailmay   company,   by,    for   penalty.      [See 
PbNAIiTT,  2.] 

Surveyor  of  highways,  agaimt  local  board  acting 
as,    [See  Highway,  17.] 

Telegraph  company,  againet,  for  miedeUeory  of 
telegram.    [See  Tbubobaph,  1.] 

(B)  NoncB  ov  AonoH. 

(a)  Action  againet  jutHee  of  the  peace, 

7.— -The  plaintiff  having  been  taken  into  cus- 
tody on  a  charge  of  concealing  the  birth  of  her 
ill^timate  child,  the  defendant,  who  was  a 
Justice  of  the  peace,  made  an  order  for  the 
examination  of  her  person,  under  which  order 
she  was  examined  by  a  medical  man.  In  an 
action  against  the  defendant  for  an  assault^ 
there  being  no  authority  at  common  law  or  by 
statute  to  make  the  order,— Held  (by  Lopes,  J.), 
that  the  defendant  was  not  entitled  to  notice  of 
action  under  11  k,  12  Vict.  c.  44.  s.  9  (which 
provides  for  the  giving  of  notice  before  any 
action  against  a  Justice  of  the  peaoe  for  any- 
thing done  by  him  in  the  execution  of  bis 
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offioe),  inasmuch  as  though  he  might  have  acted 
hona  fidef  in  the  belief  that  he  ha&  authority  to 
make  the  order  for  the  plaintiff's  examination, 
there  was  nothing  in  fact  on  which  he  oould 
ground  such  belief.  Agnew  v.  Jobson^  47  Law 
J.  Bep.  M.C.  67. 

ifi)  Aationfor  ivrangful  ofrreit, 

8. — In  an  action  for  wrongful  arrest,  in  order 
to  entitle  the  defendant  to  notice  of  action 
under  24  k.  26  Vict.  c.  96.  s.  118,  he  must  prove, 
first,  that  he  Inmafide  believed  that  he  found  the 
plaintiff  committing  an  offence ;  secondly,  that 
having  such  belief,  he  proceeded  in  aocordance 
with  the  terms  of  the  Act  in  effecting  an  '*  im- 
mediate "  apprehension, and  "forthwith "bring- 
ing the  plaintiff  before  a  magistrate.  Qfiffith» 
V.  Taylor;  and  Thatcher  v.  Taylor  (App.),  46 
Law  J.  Bep.  C.P.  162  ;  Law  Bep.  2  C.P.  D.  194. 

It  is  a  question  for  the  jury  whether  the 
apprehension  was  <*  immediate  "  or  not.    Ibid. 

Public  Health  Act  (II  &  12  Vict  c.  63)  s.  139, 
under.  [See  Hiqhwat,  16 ;  Public  Hbalth 
ACT,  3.] 

ADDING  PABTI^S. 
[See  PEAcnoB,  U  17-28.] 


ADEMPTION. 

Of  beqtteit   by   conversion   of  property,    [See 
Leoact,  16-22.] 

Of  legacy  hy   advoficement,    [See    Adyai^CE- 
MENTy  6.] 

ADJUDICATION. 
[See  Bankbuptcy,  C] 

ADJUSTMENT  OP  ACCOUNTS. 
[See  Tenant  fob  Life  and  Bbmaindebman.] 

ADMINISTBATION. 

(A)  Bight  to  Sub. 

(a)  Suit  by  annuitant, 

(d)  Suit  oy  renduary  legatee, 

(B)  Peoof  of  Debts. 

(a)  Priority  of  judgment  creditor, 

lb)  Priority  of  creditor  over  amgnee  of  re- 

iiduary  legatee, 
(o)  Security  given  by  deecaied  while  in- 

iolvent, 
{£)  Interett  on  debt :  inmleent  ettate. 

(e)  Proof  qfter  chi^  clerh^s  certificate. 

(f)  DHajridations :    bequest    of    lectteholds 

cum  onere. 
{g)  Priority  :    specialty   and   simple  am^ 

tract  debts :  rent. 
(A)  Secured  creditor. 
(%)  Deficient  estate:    distribution  of  funds 

subsequently  coming  ««. 


(C)  Legal  and  Equitable  Abbets. 

(D)  Mabshalung  Assets. 

(a)  Ificid&noe   of  mortgage   debt :    Zocke 

King's  Act. 

(1)  Mortgage   comprising    realty   and 

personalty, 

(2)  Leaseholds  not  within  the  Act. 

(3)  What  words  are  a  st^ffieient  exoner- 

ation  of  the  mortgaged  ettate. 

(b)  As  between  general  residue  and  share  of 

residue  undisposed  of. 
(0)  As    between   general    personalty   and 
blended  fund  of  reakty  and  person' 
alty. 

(d)  Asbetween  residuary  personal  ettate  and 

real  estate  charged  with  legacies, 

(e)  As  between  real  estate  descended  and  pure 

personal  estate  bequeathed  to  charity. 

(/}  As  between  pecuniary  legatee  and  resi- 
duary devisee. 

(£)  Charge  of  debts. 

(A)  As  between  corpus  and  income, 

(E)  Legatees. 

(a)  Charge  of  legacies  on  real  estate, 

(()  Set-off  against  legatee. 

(0)  Colonial  duties^  incidence  of  . 

(F)  JUBIBDICTION  AND  PBAOTICS. 

(a)  DomicU  :  Scotch  assets, 
lb)  Parties. 

(1)  Plaintiff  having  contingent  interest. 

(2)  Itepresentation    of   unascertained 

class, 
(e)  Orediton^  action,  form  of 
Id)  Wilful  default,  subsequent  action  charg- 


(e)  Iftf unction :  foreign  creditor, 

(J)  laying  proceedings :  no  title  in  plain- 

tiff. 
(/)  Tran^erof  action:  judgment:  creditors: 

priority. 
(A)  Debts,  whether  to  be  raised  by  sale  or 

mortgage, 
(i)  Further  consideration :  notice  to  parties 

served  with  decree, 
ih)  Costs, 

(1)  Mt  payable  out  of  undisposed-qf 

share  of  residue  in  priority  of 
general  residue. 

(2)  Deficient  estate:   liability  of  exe- 

cutors. 

(3)  Of  administrator,  where  letters  of 

administration  revoked. 

(4)  Where  realty  and  personality  be- 

qtteathed  as  mixed  fund. 
(6)  Of  ascertaining  clanes  entitled  to 
share  tn  residue. 

(6)  Of  parties  attending  proceedings. 

(7)  Of  suit  by  next  friend  to  set  aside 

agreement. 

(8)  Defaulting  trustee. 

(9)  Action  to  ascertain  whether  specific 

property  passed, 

(10)  Of  proving  will. 

(11)  Priority :  costs  in  Probate  JHvi- 

sum, 

(12)  Set-off:  solMUn'i  lien. 
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(13)  Tfiitamentarif  ewpensffi, 

(14)  Ch4uya$ofyraudfvUkdramm. 
(16)  Taxation, 

[The  proviaons  of  the  Acts  17  &  18  Vict.  o. 
113,  and  30  &  31  Viot.  o.  69,  extended  to  here- 
ditaments of  every  tenure.    40  &  41  Vict.  c.  34.] 


(A)  RioHT  TO  Sub.    . 
(a)  Suit  bjf  annwitant. 

L — The  legatee  of  an  annuity  charged  on  cer- 
tain real  estate  and  the  residue,  was  held  entitled 
to  an  administration  judgment.  WoUadtm  ▼. 
WoUoiton,  47  Law  J.  Bep.  Chanc.  117;  Law 
Bep.  7  Ch.  D.  68. 

(b)  Suit  bp  reiidua/ry  legatee. 

2«— A  mere  refusal  by  legal  peEw>nal  represen- 
tatives to  sue  for  the  recovery  of  assets  alleged 
to  be  outstanding  is  not  sufficient  to  entitle  a  re- 
siduaiy  legatee  or  next-of-kin  to  wnMwfft.<Ti  an 
action  agfdnst  the  alleged  debtor  to  the  estate 
and  the  legal  representative  for  the  recovery  of 
such  assets.  Special  circumstances  must  be 
shewn  as  a  ground  for  such  an  action.  Teatman 
v.  Teatman,  47  Law  J.  Rep.  Chanc.  6:  Law  Ben. 
7  Ch.  D.  210. 

(B)  Pboof  of  Dxbtb. 

(a)  Prioritif  of  judgment  ered/Uor, 

8. — The  rule  by  which  a  judgment  creditor 
of  a  testator  is  entitled  to  priority  over  simple 
contract  creditors  in  the  administration  of  the 
assets  of  the  testator  under  an  administzation 
decree  is  not  affected  by  section  10  of  the  Judi- 
cature Act,  1876,  which  provides  that  in  such 
administration  of  assets  the  same  rules  shall 
prevail  as  to  the  respective  rights  of  secured  and 
unsecured  crediton  as  may  be  in  force  under 
the  law  of  bankruptcy  with  respect  to  bank- 
rupts' estates.  Smith  v.  Morgan^  49  Law  J.  Bep. 
C.P.  410 ;  Law  Bep.  6  C.P.  D.  337. 

(*)  JPHorUy  of  oredUor  over  attignee  of  residuary 

legatee, 

4, — The  purchaser  of  a  reversionary  interest 
in  a  fund  in  Court  in  an  administration  suit 
takes  subject  to  the  daim  of  any  creditor  who 
may  prove  his  debt  at  any  time  before  the  fund 
is  paid  out,  the  fund  being  available  for  creditors 
80  long  as  it  remains  in  Court.  JETocpery,  Smart  ; 
Piper  V.  Piper;  and  Bailey  v.  Piper,  46  Law  J. 
Bep.  Chanc.  99;  Law  Bep.  1  Ch.  D.  90. 

A.  purchased  for  value  the  reveisionary  interest 
in  a  fund  standing  in  Court  to  the  credit  of  an 
administration  suit  (No.  1),  and  representing 
part  of  a  testator's  residuary  estate.  Prior  to 
the  purchase  it  had  been  certified  in  the  suit,  in 
effect,  that  there  were  no  debts  due  from  the 
estate.  B.,  the  plaintiff  in  a  suit  (No.  2)  affect- 
ing part  of  the  testator's  real  estate  and  insti- 
tuted subsequently  to  A.'s  purchase,  obtained  a 
decree  directing  an  account,  and  charging  the 
amount  found  due  thereon  and  also  his  costs  upon 


the  fond  in  Court  in  suit  No.  1.  A.  was  not  a 
party  to  suit  No.  2,  but  the  testator's  personal 
representative  was  a  defendant  thereto.  Upon  a 
petition  by  B.  for  payment  of  the  charge  given 
him  by  the  decree  in  suit  No.  2  out  of  the  fund  in 
suit  No.  1,  —Held,  that  B.  was  entitled  to  have  bis 
debt  satisfied  out  of  the  fund  in  priority  to  A.'s 
claim  as  purchaser,  and  that  the  debt  was  not 
liable  to  apportionment  as  between  that  part  of 
the  residuary  estate  which  remained  in  Court 
and  that  part  which  had  been  paid  oat.    Ibid. 

(jo)  Seeurity  given  by  deeeaeed  while  ineohwnt. 

6. — In  the  administration  of  the  estate  of  a 
deceased  person,  a  security  given  by  him  to  a 
particular  creditor  will  not  be  set  aside  on  the 
ground  of  preference,  if  the  object  was  pajrment, 
although  the  deceased  person  was  at  the  time  of 
giving  the  security  insolvent  to  his  own  know- 
ledge. Middleton  v.  PoUoch;  ex  parte  Elliott, 
46  Law  J.  Bep.  Chanc.  293 ;  Law  Bep.  2  Ch.  D. 
104. 

B.  placed  a  sum  of  money  in  the  hands  of  her 
solicitor  for  investment.  He  died  insolvent 
without  investing  the  money,  and  after  his  death 
a  declaration  o^  trust  was  found  among  his 
papers,  addressed  to  B.,  by  which  he  dedaied 
himself  trustee  of  some  leasehold  property 
whereof  he  was  mortgagee,  and  of  a  biU  in- 
dorsed by  himself  to  B.,  to  secure  the  repayment 
of  this  sum: — Held,  as  between  E.  and  the 
general  creditors  of  the  solicitor's  estate,  that 
the  transaction  was  bona  fide  within  13  BUz.  c.  6. 
Ibid. 

(d)  Interegt  on  debt :  ineohent  eetate, 

6. — In  an  action  for  the  administration  of  the 
estate  of  a  person  who  has  died  insolvent  since 
the  commencement  of  the  Judicature  Act,  1876, 
a  creditor  on  the  estate  whose  debt  \)eaiB  interest 
is  not  entitled  to  interest  up  to  the  day  of  pay- 
ment, but  only  to  the  date  of  the  judgment  for 
administration,  which,  by  virtue  of  the  10th  sec- 
tion of  the  Act,  is  equivalent  to  an  adjudication 
in  bankruptcy.  In  re  Summon,  BomoeUy.QuT* 
ney,  Law  Bep.  13  Ch.  D.  136. 

(e)  Proof  after  ohief  elerh'M  eertificate, 

7* — The  general  rule  enabling  a  creditor  in 
an  administration  action,  after  the  time  fixed  by 
advertisement,  and  after  the  chief  clerk's  certifi- 
cate, to  come  in  upon  terms  and  prove  his  debt, 
applies  also  to  a  case  where  a  creditor  seeks, 
idtor  the  chief  clerk's  certificate,  an  order  on 
further  consideration  to  bring  in  a  further  claim 
in  respect  of  a  debt  which  he  had  proved  before 
the  certificate,  but  the  amount  of  which  he  had, 
through  a  mistake  (not  amounting  to  laehet), 
miscalculated.  In  re  Metealfe's  BState.  Bteks 
v.  May  (App.),  49  Law  J.  Bep.  Chanc.  192 ;  Law 
Bep.  13  Ch.  D.  236. 

(/)  IHlapidationt :  bequeet  of  leateholdi  eum 

onere, 

8* — Specific  bequests  upon  trusts  for  H.  and  her 
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diUdren  after  payment  of  a  legacy  and  of  the 
testator's  debts  and  funeral  expenses,  and  bequest 
of  xesidiiary  estate  to  the  plaintiff,  whom  the 
testator  appointed  his  executor.  The  residuary 
estate  consisted  in  part  of  a  leasehold  house, 
held  for  a  term  at  a  rack-rent  and  considerably 
out  of  repair.  This  leasehold  being  worthless, 
the  plaintiff,  five  months  after  the  testator's 
death,  surrendered  it  to  the  landlord,  who 
would  only  accept  a  surrender  on  payment  of 
rent  for  two  and  a-half  quarters  from  the  testa- 
tor^s  death  and  a  sum  for  dilapidations.  The 
residuary  estate  as  a  whole  was  valuable: — 
Held  (reversing  the  decision  of  Malins,  V.O.), 
that  the  plaintiff  was  not  entitled  to  have  the 
sums  which  he  had  paid  to  the  landlord  for 
dilapidations  and  for  rent  subsequent  to  the 
testator's  death  paid  out  of  the  specifically 
bequeathed  property  as  being  debts  of  the  tes- 
tator. Bofckhu  V.  Hawkins  (App.),  Law  Rep. 
13  Gh.  D.  47. 

(jf)  Priority :  specialty  and  simple  eowtract 

debts:  rent, 

9. — Bent  being  a  specialty  debt  is  within 
the  Act  32  &  33  Vict  c.  46,  and  therefore,  in 
the  administration  of  the  assets  of  a  deceased 
lessee,  a  lessor  is  not  entitled  to  priority  in  re- 
spect of  arrears  of  rent  over  the  other  cxiaditors. 
In  re  Hastings.  8herriffy,  Hastings,  47  Law 
J.  Rep.  Chanc.  137 ;  Law  Rep.  6  Ch.  D.  610. 

(A)  Seeured  creditor, 

10. — Sub-section  1  of  section  25  of  the  Judi- 
cature Act,  1873,  came  into  operation  on  the 
passing  of  the  Act.  Accordingly,  where  a 
testator  died  in  May,  1876,  insolvent,— Held, 
that  a  secured  creditor,  who  had  realised  his 
security,  was  only  entitled  to  prove  for.  the 
difference  between  the  amount  of  his  debt  and 
the  value  of  his  security,  and  not  for  the  full 
amount  of  his  debt.  In  re  Richards.  Hilton  v. 
Jones,  47  Law  J.  Rep.  Chanc.  740 ;  Law  Rep. 
9  Ch.  D.  620. 

U. — The  last  case  overruled.  Section  25  of 
the  Judicature  Act,  1873,  did  not  come  into 
operation  on  the  passing  of  the  Act,  but  was  sus- 
pended by  the  Supreme  Court  Commencement 
Act,  1874,  until  the  1st  of  November,  1875. 
Accordingly,  where  an  intestate  died  in  April, 
1874,  and  a  suit  to  administer  his  estate  was 
instituted  in  December,  1874,— Held,  that  the 
estate  as  regards  secured  creditors  was  to  be 
administered  according  to  the  old  rule  of  the 
Court  of  Chancery.  Sherwin  v.  Selkirk  (App.), 
Law  Rep.  12  Ch.  D.  68. 

(»)  Deficient  estate :  distrihvtion  of  funds 
subsequently  coming  in. 

12.  —  Where  a  decree  has  been  made  for 
administration  of  a  testator's  real  and  per- 
sonal estate  and  insufficient  funds  directed 
to  be  paid  rateably  to  ascertained  creditors, 
the  re^>ective  creditors  are  the  only  persons 
entitled  to  the  proportions  directed  to  be  paid 


to  them,  and  if  such  proportions  be  unclaimed 
they  will  remain  in  Court,  and  wiU  not  after 
any  lapse  of  time  be  distributed  amongst  the 
other  named  creditors  or  any  otiier  creditors  of 
the  testator,  or  paid  to  the  testator's  represen- 
tatives ;  and  if  any  fresh  funds  come  in,  they 
are  in  like  manner  distributable  amongst  the 
same  creditors  with  any  other  creditors  who 
may  have  subsequently  proved  their  claims. 
Ashley  v.  Ashley  (App.),  46  Law  J.  Rep.  Chanc. 
322 ;  Law  Rep.  4  Ch.  J>.  757 ;  reported  in  Court 
below,  45  Law  J.  Rep.  Chana  185 ;  Law  Rep. 
1  Ch.  D.  243. 

Where  any  debt  bearing  interest,  or  any 
balance  of  such  a  debt  remains  unpaid,  the 
creditor  wiU  be  entitled  to  interest  on  the  debt 
or  any  part  of  it  of  which  he  could  not  pre- 
vious^ have  obtained  payment ;  but  not  on  any- 
thing which  remained  unpaid  through  his  own 
default  to  claim  payment.    Ibid. 

In  1748  a  decree  was  made  for  the  adminis- 
tration of  the  personal  estate  of  a  testator,  and 
by  an  order  made  on  further  consideration  in 
1785  his  real  estate  was  also  directed  to  be  ap- 
plied in  payment  of  debts.  By  an  order  made 
in  1792,  certain  funds,  the  proceeds  of  the  es- 
tate, were  directed  to  be  appUed  in  payment  of 
the  specialty  debts  found  by  the  Master's  re- 
port, in  full,  and  the  simple  contract  debts 
found  by  the  same  report,  rateably,  pro  tanto, 
the  estate  being  insufficient.  Part  of  the  funds 
remained  unclaimed  by  the  creditors,  and  in 
1865  further  funds  were  also  paid  into  Court : — 
Held,  that  the  only  persons  interested  in  the 
original  funds  were  the  creditors  named  in  the 
report,  and  their  only  rights  in  respect  of  such 
funds  were  to  be  paid  the  amounts  originally 
directed  to  be  paid  to  them,  w^ithout  interest, 
and  that  the  new  funds  were  payable  rateably 
(if  insufficient)  amongst  the  simple  contract 
creditors  named  in  the  report,  or  their  represen- 
tatives, in  respect  of  the  balances  not  previously 
directed  to  be  paid  to  them,  with  interest,  in 
case  the  debts  bore  interest,  and  such  other 
creditors  (if  any)  as  might  since  have  proved 
their  debts.    Ibid. 

Trade  creditors:  lien:  indemnity,    [See  ExE^ 

CUTOB,  21.] 

(C)  Legal  and  Equitable  Assets. 

The  separate  estate  of  a  married  woman  under  the 
Married  Woman's  Property  Act,  1870,  is  equit' 
able  assets.    [See  Husband  and  Wife,  43.] 

(D)  Mabshalling  Assets. 

(a)  Incidence  of  mortgage  debt:  Locke  King's  Act, 

(1)  Mortgage  comprising  reMy  and  personalty, 

13. — Where  real  and  personal  estate  belong- 
ing to  a  testator  are  comprised  in  the  same 
mortgage,  Locke  King's  Act  (17  &  18  Vict.  c. 
113)  has  not  the  effect  of  throwing  the  whole 
mortgage  debt  upon  the  real  estate,  but  such 
mortgage  debt  must,  as  between  the  devisees  of 
the  testator's  real  estate  and  the  legatees  of  his 
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personal  estate*  be  borne  rateable  by  the  mort- 
gaged realty  and  the  mortgaged  penonalty. 
Treitrail  v.  Ma»n^  47  Law  J.  Bep.  Chane.  249 ; 
Law  Bep.  7  Gfh.  D.  685. 

(2)  Leatekoldt  fut  wUhJin  the  Act, 

14.— Locke  King*8  Act  (17  Sc  18  Vict.  c.  115) 
does  not  apply  to  leaseholds.  Solomon  v.  SoUf' 
mon  (38  Law  J.  Rep.  Chanc  473)  confirmed. 
JSUl  y.  Womuleff,  46  Law  J.  Rep.  Chanc  102 ; 
Law  Rep.  4  dh.  D.  665.  [But  see  now  40  k  41 
Vict.  c.  34.] 

(3)  What  words  are  a  niffieient  exoneration 
of  the  mortgaged  estate. 

15. — Testator,  after  devising  a  freehold  estate 
to  his  daughter  for  life,  with  remainder  to  her 
children,  as  tenants  in  common,  devised  all  his 
other  real  estate,  "  charged  nevertheless  in  aid 
of  his  personal  estate  and  in  exoneration  of  his 
other  real  estate,  with  the  payment  of  all  his 
just  debts,"  upon  trusts  for  his  three  sons.  The 
real  estates  so  devised  to  the  daughter  and  the 
sons  respectively  were  subject  to  a  mortgage  for 
1,000Z.  :^Held  \dulnta/fUe  Baggallay,  L.J.),  that 
by  force  of  Locke  King's  Act,  1854,  and  the 
Amendment  Act,  1867,  the  daughter  and  the 
sons  took  the  devised  estate  subject  to  the  pay- 
ment of  the  mortgage  in  rateable  proportions, 
and  that  the  woias  "  in  aid  of  my  personalty, 
&C.,"  did  not  amount  to  a  "  contrary  intention  " 
within  the  Act  so  as  to  charge  the  whole  of  the 
mortgage  either  on  the  personalty  or  on  the 
estate  devised  to  the  sons.  In  re  Newma/reh. 
Nemmareh  v.  Storr  (App.),  48  Law  J.  Rep. 
Chanc.  28  ;  Law  Rep.  9  Ch.  D.  12. 

16. — Testator  directed  his  executors  to  pay 
all  his  just  debts,  funeral  and  testamentary  ex- 
penses, out  of  his  personal  estate  in  exoneration 
of  his  real  estate.  Some  time  afterwards  he 
mortgaged  a  part  of  his  real  estate: — Held^ 
that  the  mortgaged  estate  had  not  been  ex- 
onerated from  its  primaiy  liability  to  pay  the 
mortgage  debt.  In  re  Romter,  Hostiter  v. 
Hostiter,  49  Law  J.  Rep.  Chanc.  36 ;  Law  Rep. 
13  Ch.  D.  364. 

(b)  As  between  general  residue  and  share  of 
residue  undisposed  of. 

17. — Testatrix,  after  directing  payment  of 
her  just  debts,  funeral  and  testamentary  ex- 
penses, gave  her  residuary  and  personal  estate 
amongst  four  persons  by  name,  one  of  whom 
died  in  her  lifetime: — Held,  that  the  lapsed 
share  was  not  primarily  liable  for  the  costs  of 
an  administration  suit,  but  that  the  cosUi  must 
be  paid  before  the  residue  was  divided.  Dietu/ni 
in  Oowam,  v.  Broughton  (44  Law  J.  Rep.  Chanc. 
275 ;  Law  Rep.  19  £q.  77)  disapproved.  2V«- 
theflfy  V.  HelyoATf  46  Law  J.  Rep.  Chanc.  125 ; 
Law  Rep.  4  Ch.  D.  53. 

18. — A  gift  of  residue  of  testator's  real  and 
personal  estate  having  failed  as  to  the  realty 
and  impure  personalty  under  the  Mortmain  Act, 
the  costs  of  an  action  for  administration  were 


ordered  to  be  borne  by  the  realty  and  pore  and 
impure  personalty  pro  rata.  E/gre  v.  Mamden 
(4  Myl.  k  Cr.  281)  followed.  Blwnn  v.  BtU,  47 
Law  J.  B«p.  Chano.  120 ;  Law  Bep.  7  Ch.  D. 
888. 

19. — Testator  beqneathed  a  sum  of  bank  an- 
nuities and  the  residue  of  his  personal  estate 
(not  including  in  the  term  **  residue  "  the  bank 
annuities)  to  trustees  upon  certain  trusts  as  to 
part  of  the  bank  annnities,  and  one-fifth  of  the 
residue  for  the  benefit  of  his  son  T. ;  and  as  to 
other  part  of  the  bank  annnities,  and  one  other 
fifth  of  tiie  residue,  for  his  daughter  M.  In  the 
events  which  happened  these  b«|uests  lapsed:— 
Held,  that  the  costs  of  a  suit  to  administer  the 
testator's  real  and  personal  estate  were  payable 
out  of  the  general  personal  estate,  and  not  pri- 
marily  out  of  the  lapsed  beqaests.  Fewton  v. 
Wills,  47  Law  J.  Rep.  Chana  191  ;  Law  Rep.  7 
Ch.  D.  33. 

20. — A  lapsed  share  of  real  estate  is  not 
liable  to  the  costs  of  an  administration  action 
in  priority  to  residuary  personal  estate  given 
upon  trust  for  sale  and  payment  of  debts, 
funeral  and  testamentary  expenses.  In  re  Jones, 
Jimes  v.  Cdless^  Law  Rep.  10  Ch.  D.  40. 

ifi)  As  between  generaX  personalty  and  blended 
fund  of  realty  and  personalty. 

21.— The  costs  of  an  action  for  executing  the 
trusts  of  a  will  which  bequeaths  realty  and 
personalty  together  as  a  mixed  fund  by  a  dis- 
position thai  fails  as  to  part,  are  borne  (accord- 
ing to  Hyre  v.  Marsden,  4  MyL  &  Cr.  231) 
rateably  by  the  part  effectually  given  and  that 
which  lapses,  and  this  notwithstanding  that  the 
whole  may  be  vested  in  trustees.  Mom  v.  Bow 
(Law  Rep.  7  Bq.  414)  not  approved.  Luekert^ 
V.  Pridham,  48  Law  J.  Rep.  Chanc.  636. 

(d)  As  between  residuary  personal  estate  and 

real  estate  charged  with  legacies. 

22. — Subject  to  the  payment  of  his  debts, 
and  certain  legacies  previously  given,  a  testator 
devised  "  all  his  real  estate,"  and  bequeathed 
"all  the  residue  of  his  personal  estate"  to 
trustees  in  trust  for  A.  A.  died  in  his  life- 
time : — Held,  that  the  personal  estate  was  the 
primary  fund  for  the  payment  of  debts  and 
legacies,  the  testator  not  having  manifested  any 
intention  to  discharge  it.  WeUs^.  Bow,  48  Law 
J.  Rep.  Chana  476. 

(e)  As  between  real  estate  descended  and  pure 
personal  estate  bequeathed  to  ehurity. 

[See  Charity,  1.] 

(/)  As  between  pecuniary  legatee  and  residuary 

devisee, 

28. — Where  the  residuaiy  personal  estate  is 
insufficient  to  pay  the  costs  of  an  administra- 
tion suit,  the  deficiency  must  be  made  up  by 
the  pecuniary  legatees  in  priority  to  the  resi- 
duary devisees.  Tom  kins  v.  Colthurst,  Law  Rep. 
1  Ch.  D.  626. 
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Laneefield  v.  Iggulden  (44  Law  J.  Rep.  Chanc. 
203 ;  Law  Rep.  10  Chanc.  136)  and  Henmian  v. 
Frtfer  (37  Law  J.  Rep.  Chanc.  97 ;  Law  Rep.  3 
Chanc.  App.  420)  considered.    Ibid. 

24. — Testator's  general  personal  estate  having 
proved  insufficient  for  payment  of  his  debts 
and  general  legacies,— Held,  that  the  general 
legatees  oonld  not  require  the  devisees  of  real 
estate  and  specific  legatees  to  contribute  to- 
wards payment  of  the  debts.  Hen^man  v.  Frt/cr 
(37  Law  J.  Rep.  Chanc.  97 ;  Law  Rep.  3  Chanc. 
App.  420)  not  followed.  Farqnha/rton  v.  Flayer^ 
46  Law  J.  Rep.  Chanc.  760:  Law  Rep.  2  Ch.  D. 
109. 

{g)  Charge  of  debts, 

25. — A  testator  directed  his  debts  to  l)e 
paid;  in  giving  parts  of  his  property  for  the 
benefit  of  each  of  his  cliildren,  he  devised  free- 
holds to  his  executors  in  settlement  for  his 
daughters : — ^Held,  that  such  freeholds  were  not 
charged  with  debts.  In  re  Bailey,  48  Law  J. 
Rep.  Chanc.  628 ;  Law  Rep.  12  Ch.  D.  268. 
[And  see  Nos.  16,  16,  22  supra ;  40  infra.] 

(A)  As  hetween  corjfns  and  income, 

26. — Executors  to  whom  a  testator  gives  an 
absolute  discretion  to  postpone  the  sale  and 
conversion  of  his  estate,  are  not  bound  by  the 
ordinary  rule  to  convert  the  property  within  a 
year,  even  though  some  of  the  property  consists 
of  shares  in  an  unlimited  company;  nor  will 
they  be  liable  in  the  absence  of  main  fides  for 
loss  arising  to  the  estate  from  the  non-conver- 
sion. The  decision  of  Bacon,  V.C.,  affirmed. 
Where  a  testator  gave  all  his  real  and  personal 
property,  including  a  business,  to  his  executors 
on  trust  to  sell  and  pay  the  income  to  his  wife 
for  life,  and  after  her  death  to  the  plaintiff,  but 
-with  full  discretion  to  his  executors  to  postpone 
the  sale  of  his  estate,  and  directed  tliat  until 
the  sale  the  net  income  should  be  applied  in 
the  same  way  as  the  income  of  the  proceeds  of 
the  sale  was  to  be  applied,  and  soon  after  the 
death  of  the  testator  one  of  the  executors  pur- 
chased the  business  at  a  valuation, — Held  (by 
Bacon,  V.C),  that  the  sale  must  be  set  aside, 
and  that  the  executor  must  account  for  the  pro- 
fits made  since  the  sale,  without  salary,  but  with 
just  allowances;  and  that  the  amount  of  the 
profits  must  be  treate<l  as  capital,  and  that  tlie 
widow  was  only  entitled  to  the  income  of  it. 
On  an  appeal  the  case  was  compromised,  and 
the  purchase  was  confirmed ;  but  the  Court  ox- 
pressed  an  opinion  that  if  the  sale  had  been  set 
aside  the  widow  would  have  been  entitled  to 
the  profits  as  income.  //*  re  A'ttrrinf/Um. 
BrifuUey  v.  Partridge  (App.),  Law  Rep.  13 
Ch.  D.  654. 

Charge  of  debts :  duty  of  tenant  f(tr  life  f/)  heep 
down  interest.    [Sec  Tenant  foe  Life,  6.] 

Canrersion  &f  watting  projierty  as  between  tena/ftt 
for  life  and  remainderman,  [See  Tenant 
FOR  Life,  7-10.] 

Digest,  1875^1880. 


(E)  LBOATEE& 
(a)  Charge  of  legacies  on  real  estate, 

27. — A  testatrix  directed  her  debts  and  le- 
gacies to  be  paid  by  her  executors.  She  then 
gave  legacies  and  made  a  specific  devise,  and 
gave  the  residue  of  her  real  and  personal  estate 
to  persons  who  were  not  her  executors  upon 
certain  trusts : — Held,  that  the  legacies  were  a 
charge  on  the  residuary  real  estate.  In  re 
Brooke's  Estate.  Brooke  v.  Eooke,  46  Law  J. 
Rep.  Chanc.  730;  Law  Rep.  3  Ch.  D.  630. 

28. — Will  containing  a  chaige  of  debts  and 
funeral  expenses  on  personal  estate  followed 
by  a  g^ft  of  legacies  (one  of  which  was  in  cer- 
tain events  to  fall  into  **  residuary  estate  ")  and 
an  ultimate  gift  of  specific  real  estate  and  re- 
sidue of  realty  and  personalty  upon  certain 
trusts : — Held,  that  the  legacies  were  charged 
on  the  specific  real  estate.  Bray  v.  Stevens, 
Law  Rep.  12  Ch.  D.  162. 

GistU  V.  OilleU  (Law  Rep.  16  Eq.  630)  not 
followed.    Ibid. 

(b)  Set-off  against  legatee. 

20. — An  assignee  for  value  of  an  unpaid 
legacy  takes  subject  to  liabilities  attaching  to 
the  same  as  assets,  such  as  costs  of  administer- 
ing the  estate,  and  also  subject  to  a  lien  for 
moneys  owing  by  the  legatee  to  the  estate. 
The  husband  of  a  feme  corert  legatee  takes  his 
wife's  legacy  subject  to  the  same  liabilities. 
Where  expenses  in  the  administration  (charge- 
able by  the  executrix  against  the  estate)  liad 
been  caused  by  a  legatee's  conduct,  and  were  a 
debt  from  him  to  the  executrix, — Held,  that  his 
legacy  was  subject  to  a  Uen  in  the  hands  of  the 
executrix  for  the  amount,  to  the  exoneration  of 
the  residuary  and  other  legatees.  In  re  Knap- 
man's  Estate.  Kfuxpmun  v.  Wreford,  49  Law  J. 
Rep.  Clianc.  716. 

(c)  Colonial  duties,  incidence  of. 
[See  Colonial  Law,  61.] 

(F)  Jubisdiction  and  Practicb. 

(a)  Bomioil :  Scotch  assets. 

30. — The  executors  of  a  testator,  whose  do- 
micile was  Scotch,  and  whose  property  was 
mainly  in  Scotland,  but  some  portion  of  whose 
personalty  was  in  England,  proved  his  will  in 
Scotland  and  afterwards  took  out  probate  in 
England  in  the  ordinary  general  form.  Ont  of 
the  executors  then  commenced  an  action  in 
England  against  his  co-executors  for  gen>  ral 
administration  of  the  personal  estate,  wl  ich 
was  opposed  on  the  ground,  first,  that  the  ac- 
tion was  unnecessary;  secondly,  that,  at  ..ny 
rate,  the  decree  should  be  limited  to  the  as.  ets 
in  England  : — Held  (affirming  the  dedsio:  of 
Hall,  V.C,  47  Law  J.  Rep.  Chanc.  845 ;  }  aw 
Rep.  9  Ch.  D.  173),  that  the  plaintifE  was  ?n- 
titled  to  the  ordinary  administration  dcf  ree 
without  restriction.  Stirling-Maxwell  v.  CH- 
wright  (App.),  48  Law  J.  Rep.  Chanc.  562  ;  Law 
Rep.  11  Ch.  D.  622. 

C 
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(0  Partiu. 

(1)  PlainHff  having  eo/Uingeni  interest, 

8L— Testator  gaye  bis  residuary  personal  es- 
tate npon  trust  for  his  three  daughters  for  their 
lives,  with  rezDainder  on  trust  for  their  children 
or  issae,  with  cross-remainders  between  them ; 
and  if  his  daughters  should  all  die  without 
having  any  children  or  issue  entitled  under  the 
trusts  aforesaid,  on  trust  for  such  person  or 
persons  as  would  have  been  entitled  under  the 
Statute  of  Distributions  if  he  had  then  died 
intestate.  The  three  daughters  entitled  under 
the  will  were  unmarried;  these  and  another 
daughter  were  the  sole  statutory  next-of-kin  of 
the  testator  at  the  present  time : — ^Held,  that  an 
action  for  administration  brought  by  collateral 
relations,  who  would  have  been  some  of  the 
next-of-kin  at  the  present  time  if  the  four 
daughters  were  dead,  was  demurrable  for  want 
of  interest  Clowes  v.  BiUiard,  46  Law  J.  Bep. 
Chano.  271 ;  Law  Bep.  4  Ch.  D.  413. 


(2)  Representatiofi  of  uruucertained  class, 

32.~^The  action  was  for  execution  of  the 
trusts  of  a  will  under  which  the  following  per- 
sons and  classes  had  distinct  interests  depen- 
dent upon  the  construction  of  a  reversionary 
gift :  (1)  the  heir-at-law  ;  (2)  the  next-of-kin  ; 
(S)  children  of  the  heir  who  had  died  before 
the  period  of  distribution  ;  (4)  children  of  the 
heir  living  at  that  period ;  (6)  children  living 
at  that  period  of  next-of-kin  who  were  then 
dead ;  (6)  children  of  next-of-kin  who  had  sur- 
vived their  parents  and  died  before  the  period 
of  distribution.  The  only  parties  before  the 
Court  belonged  to  class  5 ;  and  there  was  evi- 
dence that  it  would  be  difficult  to  answer  en- 
quiries as  to  1,  2,  8  and  4:— On  motion  for 
judgment  it  was  directed  that  persons  should 
be  appointed  at  chambers  to  represent,  for  the 
purpose  of  deteimining  the  questions  of  con- 
struction, the  persons  and  classes  numbered  1, 
2,  3  and  4 ;  enquiries  as  to  5  and  6,  and  if  it 
should  appear  that  there  were  any  persons 
within  class  5,  and  that  they  had  all  since  died, 
or  that  there  were  any  persons  within  class  6, 
then  the  like  direction  as  to  those  classes  re- 
spectively ;  the  chief  clerk  to  certify  with  re- 
spect to  the  above  matters  independently  in 
the  first  instance.  In  re  Pepjntt's  Estate. 
Chester  v.  PkUHps,  46  Law  J.  Bep.  Chanc.  95 ; 
Law  Bep.  4  Ch.  D.  230. 

The  reverBionaiy  gift  raised  a  distinct  in- 
terest in  H.  B.  P.,  who  had  gone  to  California 
in  1848,  two  years  before  the  testator's  death, 
and  had  not  been  heard  of  for  twenty  years 
past.  The  plaintiff  was  the  actual  legal  per- 
sonal representative  of  the  testator :— The  judg- 
ment directed  that  if  it  should  appear  that 
H.  B.  P.  survived  the  testator  and  had  no  legal 
personal  representative,  a  person  should  be  ap- 
pointed at  chambers  to  represent  his  estate  for 
the  purposes  of  the  action.    Ibid. 


(c)  Creditors*  action,  form  of, 

83«~Indor8ement  of  writ  **  on  behalf  of  cre- 
ditors **  held  not  necessary.  Cooper  v.  BUssett, 
45  Law  J.  Bep.  Chanc.  272 ;  Law  Bep.  1  Ch,  D. 
691. 

34. — A  creditor  cannot  have  judgment  for  the 
adnunistration  of  real  estate  unless  he  sue  on 
behalf  of  all  the  creditors.  Worraker  v.  IVyfr, 
45  Law  J.  Bep.  Chanc.  273 ;  Law  Bep.  2  Ch.  D. 
109. 

86. — In  a  creditor's  action  the  writ  must  be 
indoised  with  a  claim  by  the  plaintiff  **  on  behalf 
of  himself  and  all  other  creditors."  Worraker  v. 
Prjfer  (45  Law  J.  Bep.  Chana  273 ;  Law  Bep. 
2  Ch.  D.  109)  followed.  In  re  Boffle.  Fryer  v. 
Eoyle,  Law  Bep.  5  Ch.  D.  540. 

(cT)  WUftd  default^  subsequent  action  charging. 

SO.—'VVhere  an  administration  decree  lias 
been  made  directing  the  usual  aooonnts  against 
trustees  and  executors,  a  subsequent  action  by 
the  same  plaintiff  seeking  to  charge  them  witti 
what  they  might  have  reodved  but  for  their 
wilful  default,  on  the  ground  of  breach  of  trust, 
cannot  be  maintained  unless  the  special  leave  of 
the  Court  to  bring  such  action  has  been  obtained. 
The  previotis  practice  under  Consolidated  Order 
XXXI.  rule  11,  requiring  leave  to  be  obtain^ 
in  such  cases,  has  not  been  altered  by  the  Judi- 
cature Acts  and  Bules.  La/ming  v.  Gee^  48  Law 
J.  Bep.  Chanc.  196 ;  Law  Bep.  10  Ch.  D.  716. 

It  appearing  that  the  plaintiff  had  not  be- 
come aware  of  the  facts  on  which  the  subsequent 
action  was  grounded  until  after  the  administra- 
tion decree,  the  Court  treated  the  case  as  com- 
prising an  application  for  leave  to  bring  such 
action,  and  directs  the  hearing  to  proceed  as 
if  such  application  had  been  granted.    Ibid. 

(c)  Injunction :  foreign  creditor, 

87.— The  Court  will  not  interfere  by  injunc- 
tion to  restrain  a  foreign  creditor  resident  abroad 
from  suing  for  his  debts  in  the  Courts  of  his  own 
country,  although  a  decree  has  been  made  here 
for  the  administration  of  the  estate  of  the  debtor 
and  the  foreign  creditor  has  come  in  under  the 
decree  and  tiled  evidence  to  prove  liis  debt 
in  the  administration  action.  lu  re  Bayte* 
Crofton  V.  Crtft&n,  49  Law  J.  Bep.  Chana  689; 
Law  Bep.  16  Ch.  D.  691. 

(/)  Staying  proceedings :  iw  title  in  plaintiff. 

88.— Where  after  decree  the  plaintiff  is  found 
to  have  no  title  to  sue,  proceedings  may  be 
stayed  on  the  application  of  a  person  served  with 
notice  of  the  decree.  Houseman  v.  Houseman^ 
Law  Bep.  1  Ch.  D.  536. 

(^)  Trantfer  of  a<!tion :  jndgincnt  creditors : 

priority, 

39,— A  creditor  who  has  obtainecl  a  judgment 
against  the  executor  of  his  deceased  debtor  before 
a  decree  is  made  for  the  administration  of  the 
debtor's  estate  has  priority  over  other  oreditoiB, 
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and  that  priority  is  unaffected  by  82  &  88  Vict. 
c.  46.  But  where  A.,  a  creditor,  had  obtained 
in  an  action  in  the  Exchequer  Division  an  order 
niH  to  sign  Judgment  against  the  executrix  of 
his  debtor,  and  before  judgment  had  been  signed 
another  creditor  obtained  in  the  Chanceiy  Di- 
vision a  decree  for  the  administration  of  the 
deceased  debtor's  estate,  A.  was  held  to  have  no 
priority,  and  the  action  in  the  Exchequer  Divi- 
sion was  transferred  to  the  Chancery  Division, 
and  proceedings  therein  stayed  upon  motion 
made  for  that  purpose.  In  re  Stvhbt.  Hantan 
V.  Stubbs,  47  Law  J.  Rep.  Chanc.  671 ;  Law  Rep. 
8  Ch.  D.  164. 

(A)  Debts,  whether  to  be  raised  by  sale  or 

mortgage, 

40. — ^A  trust  to  pay  debtsf  or  a  gress  sum  out 
of  rents  and  profits  is  prima  facie  a  charge  on 
the  corpus.  Metcalfe  v.  Hutohmson^  46  Law  J. 
Bep.  Chanc.  210;  Law  Rep.  1  Ch.  D.  691. 

Testator,  by  will  dated  the  26th  of  February, 
1866,  gave  real  and  personal  estate  to  a  trustee 
to  receive  the  "  rents  and  profits,"  and  to  retain 
oat  of  the  said  **  rents  and  profits  "  10/.  yearly 
while  acting  as  trustee,  and  then  directed  his 
debts  to  be  paid  out  of  his  *'  rents  and  profits," 
and  after  his  debts  had  been  paid  he  directed  his 
trustee  to  pay  out  of  his  "rents  and  profits"  600/. 
to  a  l^;atee  by  five  yearly  pajnnents,  and  that 
the  "  remainder  of  the  rents  and  profits  "  should 
be  divided  between  A.,  B.,  C.  and  D.  for  life, 
with  remainder  to  the  children  of  A.,  B.  and  C, 
and  in  default  of  children,  he  directed  his  trustee 
to  pay  to  £.  the  yearly  income  of  his  aforesaid  real 
and  personal  estates  for  his  life,  with  remainder 
to  his  children,  and  in  de&ult  of  E.'s  issue, 
gave  "  the  whole  of  his  real  and  personal  estate  ** 
to  X.  The  testator  died  in  1871.  The  per- 
sonalty  proved  insufficient : — Held,  that  the  debts 
were  charged  on  the  corpus  of  the  real  estate. 
Ibid. 

A.,  B.,  C.  and  D.  requested  a  sale ;  E.  asked 
that  the  money  might  be  raised  by  mortgage, 
and  offered  to  advance  it : — Held,  that  the  wishes 
of  those  entitled  first  in  order  were  first  to  be 
considered,  and  a  sale  directed.    Ibid. 

(t)  Fvrther  cfmsideration :  notice  to  pwrtUs 
served  with  decree. 

41. — When  notice  of  an  administration  judg- 
ment has  been  served  on  parties  interested,  and 
afterwards,  on  further  consideration,  it  is  desired 
to  obtain  a  personal  order  against  them,  they 
should  be  served  with  notice  of  the  action  having 
been  set  down  for  further  consideration,  even 
though  they  have  not  obtained  an  order  to 
attend  the  proceedings.  In  re  Bees.  Bees  v. 
Oeorge,  49  Law  J.  Rep.  Chanc.  668 ;  Law  Rep. 
16  Ch.  D.  490. 

ih)  Coits. 

(1)  Not  payable  out  of  undisposed'^f  share  of 
residue  in  priority  of  general  residue. 

[See  Nos.  17-21  supra.] 


(2)  DefiMent  estate :  UaMlity  of  executors* 

42. — Where  executors  have  made  a  right  par- 
tial distribution  and  have  properly  accounted, 
and  the  remaining  legatees  then  bring  an  action 
for  administration,  the  costs  will  be  borne  by 
the  shares  remaining  undistributed.  But  where 
executors  had  made  a  wrong  partial  distribution, 
on  the  assumption  that  the  estate  was  divisible 
into  five  shares  instead  of  six,  and  their  accounts 
were  also  incorrect,  the  costs  of  a  subsequent 
administration  suit  were  ordered  to  be  paid  out 
of  the  whole  estate,  as  if  no  distribution  had 
taken  place,  so  as  to  charge  the  executors  with 
the  sluure  of  costs  attributable  to  the  distributed 
shares  of  the  estate.  BtUiard  v.  Fidford,  46 
Law  J.  Rep.  Chanc.  43 ;  Law  Rep.  4  Ch.  D.  389. 

(3)  Of  administrator,  where  letters  of  adminis* 

tration  revohed, 

48.— Where  a  suit  is  instituted  by  an  admi- 
nistrator with  knowledge  that  another  person 
claims  to  administer,  and  subsequently  the 
letters  of  administration  are  revoked,  su^  ad- 
ministrator will  not  be  allowed  his  costs.  House' 
man  v.  Houseman,  Law  Rep.  1  Ch.  D.  686. 

(4)  Where  radty  and  personalty  bequeathed  as 

mixed/und, 

44. — ^Where  a  testator  creates  for  purposes 
of  disposition  a  mixed  fund  of  the  proceeds  of 
realty  directed  to  be  converted  and  personalty, 
the  personalty  is  not  exempted  from  its  primary 
liability  to  debts.  Sec.,  unless  these  are  directed 
expressly  or  by  necessary  implication  to  be  paid 
out  of  the  mixed  fund.  The  xnere  fact  that  the 
will  contains  a  constructive  charge  of  debts 
upon  real  estate  will  not  amount  to  such  a  direc- 
tion. Simmons  v.  Rose  (6  De  Gex,  M.  &  G.  411 ; 
26  Law  J.  Rep.  Chanc.  616)  explained.  Luoh" 
craft  V.  Pridham,  48  Law  J.  Rep.  Chanc.  686. 

(6)  Of  ascertainwig  classes  entitled  to  share  in 

residue. 

46. — Testatrix  gave  a  legacy  of  100/.,  payable 
at  the  death  of  a  tenant  for  life  of  her  residuary 
estate,  to  one  of  the  executors  of  her  will,  who 
never  proved  or  acted : — Held,  that  the  circum- 
stance of  pajrment  being  deferred  rebutted  the 
presumption  that  the  legacy  was  given  to  him  in 
the  character  of  executor.  In  re  Reeve*s  Trusts,  46 
Law  J.  Rep.  Chanc.  412 ;  Law  Rep.  4  Ch.  D.  841. 

At  the  death  of  the  tenant  for  life  the  resi- 
duary estate  was  divisible  into  shares,  some  of 
which  were  given  to  individuals,  and  others  to 
classes :— Held,  that  the  costs  of  ascertaining  the 
classes  were  costs  of  administration,  and  as  such 
payable  out  of  the  residuary  estate,  and  not  out 
of  the  shiures  of  the  classes*    Ibid* 

(6)  Ofparties  attending  proceedings, 

46. — ^Where  parties  in  an  administration  suit 
are  served  with  notice  of  the  decree  or  judg- 
ment, and  obtain  an  order  of  course  giving  them 
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liberty  to  attend  the  farther  proceedings,  such 
parties  will  not,  according  to  the  practice  of  this 
branch  of  the  Court,  be  entitled  to  their  costs  of 
such  attendance  out  of  the  estate  as  a  matter  of 
course,  but  must  obtain  a  special  order  to  that 
effect.  The  practice  is  for  certain  persons  to  be 
selected  before  taking  the  accounts  and  enquiries 
in  chambers  to  represent  the  different  interests, 
and  for  the  costs  of  such  persons  only  to  be 
allowed  out  of  the  estate  as  a  matter  of  course. 
Shwrp  V.  lAuik  (M.R.),  48  Law  J.  Rep.  Chano. 
231 ;  Law  Bep.  10  Ch.  D.  468. 

(7)  (V  fy^  h  neM friend  U  tet  atide  agreement, 
47.— A  suit  was  instituted  by  a  next  friend, 
on  behalf  of  infants  interested  in  the  adminis- 
tration of  a  testator's  estate,  for  the  purpose  of 
setting  aside  an  agreement  which  had  been 
entered  into  by  the  executors  and  trustees  for 
the  disposal  of  the  testator's  business,  and  the  bill 
contained  charges  of  gross  misconduct  against 
T.,  one  of  the  trustees  and  executors.  T.  de- 
fended the  suit,  and  the  bill  was  dismissed  with 
costs,  the  Court  being  of  opinion  that  the  agree- 
ment  was  for  the  benefit  of  the  estate,  and  that 
the  charges  against  T.  were  unfounded.  The 
next  friend  being  insolvent,  T.  applied  in  a  suit 
tor  the  administration  of  the  testator's  estate  to 
be  allowed  his  costs  out  of  the  estate,  but  they 
were  refused,  on  the  ground  that  he  had  not 
previously  obtained  leave  to  defend.  But,  on 
appeal,  the  decision  was  reversed  and  the  costs 
were  allowed.  WaZtiSTS  v.  Woodhridge  (App.). 
47  Law  J.  Rep.  Ohanc.  516  ;  Law  Rep.  7  Ch.  D. 

(8)  Defaulting  trtigtre. 

^8-— Wliere  in  an  action  for  administration 
of  trusts,  the  plaintiff  makes  a  special  case  of 
breach  of  trust  in  relation  to  the  property,  not 
depending  upon  a  mere  point  of  construction, 
the  rule  is  that,  the  breach  of  trust  being  estab- 
lished, the  trustee  must  bear  the  costs  of  the 
action  so  far  as  it  relates  thereto.  Bell  v 
Turner,  47  Law  J.  Rep.  Chanc.  76. 

(9)  Action  to  ascertain  whether  speoifie  propeHy 

pasted. 

^^•—The  costs  of  an  action  to  determine 
whether  specific  property  passed  under  a  gift  to 
A.  or  a  gift  to  B.  ought  not  to  be  charged  on 
the  r^due.  WoUaston  v.  Wollaston,  47  Law  J. 
Rep.  Chanc.  117. 

(10)  OfproHngwUl 

50.— Executors  took  l^ades  under  the  will 
Of  their  testator,  which  also  gave  them  the  resi- 
due. The  will  was  disputed  by  the  next-of-kin, 
but  was  estabUfihed,  except  the  residuary  clause. 
In  an  administration  suit  the  executors  were 
allowed  all  costs  of  proving  the  will,  including 
certain  costs  ordered  by  the  House  of  Lords  to 
be  paid  to  the  next-of-kin.  FuUo^i  v.  Andrew, 
46  Law  J.  Rep.  Chanc.  131. 


(11)  Priority:  eotti  in  Probate  BMMon. 

61.— One  of  the  creditors  of  a  testator  cited 
the  executrix  in  the  Probate  Division  to  prove 
the  will,  and  an  order  was  made  that  she  should 
prove  it  within  a  time  limited,  and  that,  in  de- 
fault of  her  doing  so,  administration  should  be 
granted  to  the  creditor.  The  executrix  proved 
the  will,  and  another  friendly  creditor  then 
commenced  an  action  in  the  Chancery  Division 
against  her  to  administer  the  estate,  and  the  or- 
dinary administration  decree  was  made.  After- 
wards the  creditor  who  had  issued  the  citation 
obtained  in  the  Probate  Division  an  order  that 
his  costs  of  the  proceedings  there  should  be  paid 
out  of  the  estate  in  priority  to  other  claims  :— 
Held  (affirming  a  decision  of  Malins,  V.C),  that 
the  costs  of  the  administration  action  must  be 
paid  in  priority  to  the  costs  in  the  Probate 
Division.  Major  v.  Myor  (23  Law  J.  Rep.  Chanc. 
718)  followed  In  re  Mayhem,  Howies  v.  Mayhem 
(App.),  46  Law  J.  Rep.  Chanc.  652  ;  Law  Rep. 
6  Ch.  D.  696. 

(12)  Set-off :  soUeitof^i  Hen. 

62«— Sums  of  costs  incurred  in  the  same  suit 
or  proceedings,  though  payable  under  different 
orders,  may  be  set  off  against  each  other ;  and 
this  right  of  the  parties  is  not  affected  by  the 
solicitor's  lien.  So  held,  where  defendant,  after 
becoming  liable  under  orders  in  the  suit  to  pay 
costs  to  plaintiff,  had  cluinged  his  solicitor,  and 
subsequently  under  another  order  became  en- 
titled to  receive  a  smaller  sum  of  costs  from 
plaintiff,  and  although  the  application  to  set 
off  was  made  by  plaintiff  after  notice  from  de- 
fendant's solicitor  that  he  claimed  a  lien  upon 
the  smaller  sum.  Hx  parte  Cleland  (36  Law 
J.  Rep.  Bankr.  33;  Law  Rep.  2  Chanc.  808) 
observed  upon.  Roha/rts  v.  B%tie,  47  Law  J, 
Rep.  Chanc.  414 ;  Law  Rep.  8  Ch.  D.  198. 

(13)  Tegtamenta/ry  expenses. 

63. — "Testamentary  expenses"  held  to  in- 
clude the  cost  of  an  administration  suit.  Penny 
V.  Penny,  48  Law  J.  Rep.  Chanc.  691 :  Law  Rep. 
11  Ch.  D.  440. 

(14)  Cha/rgesoffra/udteithdrawn, 

64.— The  plaintiff  in  an  action  sought  the 
removal  of  a  trustee  on  the  ground  of  a  breach 
of  trust.  At  the  trial  the  plaintiff  withdrew  the 
charges  of  breach  of  trust  and  took  a  judgment 
for  administration.  The  plaintiff  was  ordered 
to  pay  the  costs  of  the  whole  action,  up  to  and 
including  the  hearing.  Fane  v.  Fane,  49  Law 
J.  Rep.  Clianc.  200;  Law  Rep.  13  Ch.  D.  228. 

(15)  Taxatiofi, 

66. — A  creditor's  administration  action  was 
ordered  to  be  stayed  on  payment  by  the  appli- 
cant, the  executrix  and  residuaiy  legatee  of  the 
debt  and  the  costs  of  the  action.  Before  the 
Taxing  Master,  the  executrix  objected  to  items 
in  the  plaintiff's  bill  of  costs,  alleging  as  to  some 
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of  them  that  they  had  been  hicurred  in  taking 
nnnecessaiy  and  improper  proceedings  in  the 
action.  The  Taxing  Master  refused  to  enquire 
into  the  troth  of  these  allegations,  and  taxed 
the  costs  without  reference  to  them : — Held  that, 
under  rule  18  of  the  Additional  Rules  of  Court, 
1875,  the  Taxing  Master  ought  to  have  considered 
the  plaintiff's  objections,  and  that  there  must 
be  a  new  taxation.  BaifUfs  v.  WormHey,  47 
Law  J.  Rep.  Chanc.  844. 

Salieiior  and  client  oogU,    [See  COBTS,  94.] 

Bqwtff  to  a  tettlement :  efi/orcement  of,  an  pC' 
titian.    [See  Husband  and  Wipb,  19.] 

ADMINISTRATOR. 

[See  ExECUTOB.] 

Ad  litem:  i?Uegtate*t  estate  not  sufficiently  rC' 
presented  hy^  in  administration  action.  [See 
Pbacticb,  U  15.] 

Om^  oft  where  letters  of  administration  revoked. 

[See  ADMINI8TBATI0N,  43.] 
ADMIRALTY, 

(A)  JUBISDICfTlON. 

(a)  I^eignship. 

(1)  Appearanoe  wider  protest, 

(2)  Action  of  salvage  in  rem. 

(3)  Immunity  from  arrest :  power  of 

Cromn. 

(4)  Jurisdiction  in  respect  of  damage 

hy  foreign  ship  on  high  seas, 
(6)  Wrongfiii  arrest :  ornnersHp. 
(6)  Action  in  rem  to  enforce  judgment 

of  foreign  eowrt, 

(b)  Damage  mid  collision. 

(1)  (^aim,  to  indemnity. 

(2)  Damage  by  loss  of  life, 

(c)  Salvage, 

id)  Suit  for  possession:  bail. 

(e)  Restraint :  a/rrest :  bail  for  safe  retitm, 

(/)  Bottomry. 

(g)  Co-ownership:  sale  of  ship. 

(A)  County  eowrt, 

(i)  Necessaries. 

(A)  Stay  of  proceedings:  lis  alibi  pende?is. 

(B)  Pleading. 

(a)  Action  for  wages. 

(b)  Salvage  action. 

(C)  Pbacticb. 

(a)  Appearance. 

(J)  Defatdt,  proceedings  by. 

(0)  Appeal. 

(1)  Reversal  of  court  below  on  guestian 

of  fact. 

(2)  From  county  court. 
(i)  Leave  to  appeal. 

(ii)  Jurisdiction  to  entertain, 

(3)  ^a/ying  proceedings  pending, 
(jd)  Service:  amended  writ, 

(e)  DisooniUmance. 
if )  Evidence. 

(1)  Commission  to  take  evidence  as  to 
foreign  law^ 


(2)  Entries  by  deceased  seam^tn:    de- 
positions, 
(g)  Reference  to  registrar  and  merchants. 
(A)  Transfer  of  action, 
(i)  Salvage. 

(1)  Towage  services :  aarest  of  skip, 

(2)  Interest  on  salvage. 

(3)  Several  actions. 
(A)  Bottomry. 

(1)  Interest. 

(2)  Arrest  before  btmd  payable. 
(J)  Damage  and  collision. 

(1)  Burden  of  proof . 

(2)  Interrogatories. 

(3)  Bringing  i»  third  pofrty. 

(4)  Defence  on  merits  and  on  ground  of 

compulsory  piltftage, 
(6)  Limitation  of  liability, 
(fn)  Inspectioji  of  documents. 
(»)  JVecessaries. 

(1)  Accounts  and  enquiries  before  judg* 

ment. 

(2)  Action   in  rem  :    non-deHvery  of 

statement  of  defence, 
(p)  Receiver :  co-ownership  suit. 
(D)  Costs. 

(a)  Collision  action. 

(b)  Discontinuance. 
(<?)  Security  for  costs. 

(d)  Release  of  ship  :  unreasonable  objection 
to  bail. 

{e)  Salvage. 

(/)  Of  appeal, 

(g)  Taxation. 

(A)  Bottomry. 

(i)  Possession :  wrongful  arrest. 
[Improvements  facilitated  in  the  organisation 
of  the  Admiralty  and  War  Office.    41  &  42  Vict, 
c.  63.] 


(A)  Jxtbisdiction. 
(a)  Ibreign  ship. 

(1)  Appeara/nee  under  protest. 

1. — Two  foreign  vessels,  owned  by  foreigners 
resident  abroad,  came  into  collision  at  sea.  The 
owner  of  one  brought  an  action  in  the  Admiralty 
Court  in  England  against  the  owner  of  the 
other  for  damage.  While  abroad  the  defendant 
was  served  with  the  writ  of  summons  and,  de- 
siring to  object  to  the  jurisdiction  of  the  Court, 
entered  an  appearance  under  protest: — On 
motion  the  action  was  dismissed  by  the  Court. 
On  appeal,  held  that  the  order  was  right.  The 
Virar,  Law  Rep.  2  P.  D.  29. 

2. — A  defendant  in  an  Admiralty  action  de- 
siring to  object  to  the  jurisdiction,  may  enter  an 
appearance  imder  protest  in  accordance  with  the 
practice  in  force  in  the  Admiralty  Court  before 
the  Judicature  Acts.  In  re  Smith  (45  Law  J. 
Rep.  P.  D.  &  A.  92;  Law  Rep.  1  P.  D.  330) 
followed.     The  Vivoff,  Law  Rep.  2  P.  D.  29. 

(2)  Action  of  salvage  in  rem, 

3. — A  ship  of  war  belonging  to  and  du]y  com- 
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miflrioned  I7  a  foidgn  govcnuneiiftis  not  within 
the  jiuisdiction  of  a  Bittish  mnnidpal  txibnxial, 
and  a  wanant  of  airest'in  an  action  of  salvage 
in  rem  cannot  be  iwiied  against  soch  ship  ont  of 
the  Admiralty  Division,  nor  against  the  cargo 
on  board,  even  though  it  is  the  property  of 
private  persons,  if  the  goods  in  qnetition  are 
nnder  the  charge  of  the  government  for  public 

?iirpO0es.     The    Congtitvtion^  48  Law  J.  Bep. 
.  D.  &  A.  13;  Law  Rep.  4  P.  D.  89. 

(3)  TmmMnitjffrom  arrest :  potter  of  Crtncn, 

Am — A  packet  engaged  in  international  postal 
service  and  chartered  by  a  foreign  government, 
officered  by  the  duly  conunissioned  officers  of 
that  government,  and  also  allowed  to  carry 
small  packages,  is  not  free  from  the  process  of 
an  English  municipal  tribnnaL  Nor  can  a  con- 
vention between  Oreat  Britain  and  Belgimn, 
not  ratified  by  Parliament,  take  away  from  a 
British  sabject  his  right  to  enforce  a  legal  pro- 
0688  against  a  foreign  sliip.  The  Parlement 
Beige,  48  Law  J.  Bep.  P.  D.  &  A.  18 ;  Law  Bep. 
4  P.  D.  129. 

(4)  Juritdietion  in  respect  0/ damage  hp  foreign 

ship  on  high  seas. 

6. — Collision  on  the  high  seas  between  a 
British  ship  and  the  C.  M.  belonging  to  foreign- 
ers. Neither  the  C.  M.  nor  her  owners  were 
within  the  territorial  jmisdiction  of  the  High 
Court  of  Admiralty.  Application  that  a  writ 
should  issue  for  service  upon  the  owners  abroad 
refused.  In  re  The  City  of  Meeea  ;  in  re  Smith, 
45  Law  J.  Bep.  P.  D.  3c  A.  92;  Law  Bep.  1  P.  D. 
300. 

(6)  Wrongful  arrest :  ownership. 

6. — In  a  cause  of  damage  the  C.  C.  was  ar- 
rested in  a  suit  in  Lreland  by  the  owners  of  the 
H.  W.  A  cross  action  was  also  instituted  there 
on  behalf  of  the  C.  C.  The  C.  C.  was  afterwards 
arrested  in  a  suit  in  England  by  the  owners  of 
the  H.  W.,  who  then  moved  the  Court  in  Ireland 
for  stay  of  all  proceedings  there,  which  was 
refused.  The  owners  of  the  C.  C.  appeared 
under  protest  in  the  suit  in  England.  Motion 
by  the  owners  of  the  C.  C.  to  stay  proceedingpi 
in  the  suit  in  England  granted.  The  Catarrino 
Chia^zare,  46  Law  J.  Bep.  P.  D.  k  A.  105 ;  Law 
Bep.  1  P.  D.  368. 

(6)  Action  in  rein  to  enforce  judgment  of  foreign 

court, 

7*^The  Admiralty  Division  has  jurisdiction 
to  enforce  by  an  action  i?i  rent  a  judgment 
delivered  by  a  foreign  tribunal  in  an  action  in 
rem  ;  for  it  is  the  duty  of  an  Admiralty  Court  of 
one  nation  to  enforce  the  decree  of  that  of 
another  nation,  which  duty  arises  out  of  inter- 
national comity.  The  City  of  Meeea,  49  Law  J. 
Bep.  P«  D.  &  A.  17  ;  Law  Bep.  5  P.  D.  28. 


(^)  Jkmsmgeand 

(1)  CUrim  ic  indemnity. 

8. — ^When,  upon  the  application  of  the  defen- 
dant, in  an  action  in  rem  for  damages  by  a 
collision,  a  third  party  is  brought  into  the  action 
under  Order  XVI.  rule  17,  with  liberty  to  defend 
and  be  bound,  as  between  himself  and  the 
defendant,  by  any  dedaion  the  Comt  may  come 
to  as  to  the  cause  of  the  collision,  the  defendant, 
even  if  he  does  not  appear  at  the  trial  of  the 
action,  will  be  bound  by  such  decision.  Tke 
Cart^wrm,  49  Law  J.  Bep.  P.  D.  &  A.  14 ;  Law 
Bep.  5  P.  D.  35. 

(2)  Damage  by  lass  of  life. 
[See  Shipping  Law,  B  1, 2.] 

(/)  JSalrage, 

9.  —  The  Board  of  Trade,  as  owners  of  a 
steam-tug  and  lifeboat  belonging  to  Bamsgate 
harbour,  may  sue  for  an  awuxl  of  salvage  in 
respect  of  ser\ices  rendered  by  the  steam-tug 
and  Ufeboat.  Th^  Cybele,  47  Law  J.  Bep.  P.  D. 
&  A.  13;  Law  Bep.  2  P.  D.  224 ;  affirmed  on 
appeal,  47  Law  J.  Bep.  P.  D.  &  A.  86 ;  Law  Bep. 
8  P.  D.  8. 

[And  see  No.  3  supra.] 

(d)  Suit  for  possession  :  hail. 

10. — Greek  subjects,  P.  &  P.,  in  possession  of 
a  Greek  ship,  under  a  judgment  of  a  Greek 
Court  brought  the  ship  to  this  country,  where 
they  were  forcibly  dispossessed  by  E.,  another 
Greek  subject.  In  a  cause  of  possession  by 
P.  Sc  P.  the  Consul-General  of  Greece  requested 
the  English  Admiralty  Court  to  entertain  the 
suit: — Held,  that  the  Court  had  jurisdiction. 
The  Erangelistria ;  Empirihos  v.  Piangos,  46 
Law  J.  Bep.  P.  D.  &  A.  1. 

In  suits  for  possession  the  Court  of  Admiralty 
can  take  bail.    Ibid. 

(e)  Restraint:  arrest:  haU  for  safe  return. 

11« — The  Court  has  jurisdiction,  in  an  action 
of  restraint  at  the  suit  of  a  part  owner  holding 
a  minority  of  shares,  to  arrest  a  vessel,  notwith- 
standing that  she  is  about  to  proceed  on  a 
voyage  approved  of  by  a  majority  of  the  part 
owners,  and  is  being  employed  under  a  charter 
entered  into  by  the  ship's  husband,  appointed 
to  act  on  belialf  of  all  the  owners.  Ths  Talea, 
Law  Bep.  5  P.  D.  169. 

(/)  Bottomry. 
[See  Shipping  Law,  C  1.] 

(g)  Co-ownership  :  sale  of  ship. 

12. — The  Court  has  discretionaiy  power,  under 
the  Admiralty  Court  Act,  1861,  s.  8,  to  order  the 
sale  of  a  vessel  proceeded  against  in  an  action 
of  ownership,  although  the  majority  of  the  co- 
owners  oppose  the  sale.  The  Nelly  Sekneider, 
Law  Bep.  3  P.  D.  152. 


ADMIRALTT— Jurisdiction,  Pbactiob. 
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(A)  Cauivty  Court, 

18,— The  Admiralty  jurisdiction  of  the  Gfotmty 
Courts  extends  to  the  distribution  of  salvage, 
although  there  has  been  no  original  claim  for 
salvage.  The  Qlannibanta,  46  Law  J.  Rep.  P.  D. 
&  A.  75 ;  Law  Rep.  2  P.  D.  45. 

14. —  Leave  to  set  down  an  appeal  from  a 
County  Court  Judge  in  Admiralty,  which  could 
not  be  set  down  without  leave,  was  refused  by 
the  Judge  of  the  Admiralty  Division.  On  appeal 
from  this  decision,  the  Court  of  Appeal  held 
they  had  no  jurisdiction  to  interfere.  The  Amstel 
(App.),  47  Law  J.  Rep.  P.  D.  &  A.  11 ;  Law  Rep. 
2  P.  D.  186. 

(i)  Neoessa/ries. 

15. — The  Court  has  jurisdiction  to  entertain 
a  claim  against  a  foreign  ship  to  recover  pay- 
ments nmde  to  enable  the  master  of  the  ship 
to  supply  her  with  necessaries  while  lying  in  a 
Briti^  colonial  port.  The  Anna  (App.),  46  Law 
J.  Rep.  P.  D.  &  A.  15 ;  Law  Rep.  1  P.  D.  253. 

16. — Moneys  obtained  by  means  of  a  bill  of 
exchange  to  procure  necessaries  are  necessaries 
within  the  meaning  of  3  &  4  Vict.  c.  65.  s.  6. 
The  An/nu^  45  Law  J.  Rep.  P.  D.  &  A.  98. 

17. — D.  J.  furnished  necessaries  to  the  A., 
which  was  subsequently  sold  to  persons  who 
had  notice  of  D.  J.'s  claim : — Held,  that  D.  J. 
could  not  after  the  sale  arrest  the  ship  in  an 
action  for  necessaries.  The  Aneroid,  47  Law  J. 
Rep.  P.  D.  &  A.  16 ;  Law  Rep.  2  P.  D.  189. 

(h)  Stay  of  proceedings :  lU  alihi  jjoulens, 

18. — In  a  cause  of  damage  cross  actions  were 
instituted  in  September,  in  the  Court  of  Com- 
merce at  Marseilles,  by  the  owners  of  the  E.  F. 
and  of  the  D.  In  November  the  owners  of  the 
E.  F.  instituted  a  suit  in  the  High  Court  of  Ad- 
miralty of  England  in  respect  of  the  same  colli- 
sion. The  owners  of  the  D.  appeared  in  that 
suit  and  entered  a  cross  action.  In  December 
the  cross  actions  in  tlie  foreign  Court  were 
heard  and  judgment  given  for  the  D.  in  both 
suite,  in  that  by  the  E.  F.  by  default,  and  in 
that  by  the  D.  after  evidence.  The  suits  in  the 
High  Court  of  Admiralty  were  afterwards  heard, 
and  the  D.  found  alone  to  blame : — Held,  that 
the  D.  must  be  condemned  in  damages  and 
costs,  notwithstanding  the  foreign  judgments. 
The  Delta;  The  Erminia  Ibscoh,  46  Law  J. 
Bep.  P.  D.  &  A.  Ill ;  Law  Rep.  1  P.  D.  393. 

(B)  Pleading. 

(a)  Action,  for  wages* 

19, — To  an  action  for  wages  a  defendant  may 
set  up  as  a  counter-claim  a  claim  for  damage 
to  the  ship  in  consequence  of  the  negligence  of 
the  master,  the  plaintiff  in  the  action,  although 
he  has  been  paid  by  insurers  in  respect  of  such 
damage.  The  Sir  Charles  Kafier,  49  Law  J. 
Rep.  P.  D.  &  A.  23 ;  Law  Rep.  6  P.  D.  78. 


Qi)  Sakage  action. 

20,— In  an  action  for  distribution  of  salvage, 
the  defendants  may  plead  an  agreement  by 
which  the  plaintiflEs  have  accepted  certain  sums 
in  respect  of  the  amount  of  salvage  reward  due 
to  them  respectively.  Such  a  pleading  is  not 
demurrable  under  section  182  of  the  Merchant 
Shipping  Act,  1864 ;  but  the  Court  will  at  the 
hearing  consider  whether  or  not  it  is  an  equit- 
able agreement  and  entered  into  in  good  faith. 
The  Afrika,  49  Law  J.  Rep.  P.  D.  &  A.  63;  Law 
Rep.  5  P.  D.  192. 

(C)  PBACTicas. 

(a)  Apjfearance, 

Foreign  ship :  appea/ranoe  under  protest.    [See 

No.  1  supra.] 

(h)  DefavM,  proceedings  hy. 

21, — Proceedings  by  default  in' Admiralty  ac- 
tions in  rem  are  regulated  by  the  practice  of 
the  High  Court  of  Admiralty  as  it  prevailed 
immediately  before  the  passing  of  the  Judica- 
ture Act,  1876.  The  Polymede^  Law  Rep.  1  P.  D. 
121. 

[And  see  No.  43  infra.] 

(c)  Appeal, 

(1)  Reversal  of  court  below  on  question  of  fact, 

22. — ^Where  in  Admiralty  actions  there  was 
conflicting  evidence  in  the  Court  below,  and  the 
decision  depends  upon  the  demeanour  of  the 
witnesses,  the  Court  of  Appeal  follow  the  prac- 
tice of  the  Privy  Council,  and  will  not,  except 
in  cases  of  extreme  pressure,  overrule  the  deci- 
sion of  the  Court  below ;  but  in  cases  where  the 
decision  did  not  depend  upon  the  demeanour 
of  the  witnesses,  they  will  weigh  the  evidence, 
and  draw  their  own  inferences.  The  Gianni' 
hanta  (App.),  Law  Rep.  1  P.  D.  283. 

(2)  From  county  court. 

(i)  Leouce  to  appc-al, 

23. — In  a  cause  of  damage  in  a  County  Court, 
the  High  Court  of  Admiralty  continues,  until 
rules  of  Court  or  other  arrangements  are  made, 
to  be  the  proper  Court  of  Appeal.  Sections  34, 
42,  46  and  76  of  the  Supreme  Court  of  Judica- 
ture Act,  1873,  considered.  The  Tteo  Brothers^ 
45  Law  J.  Rep.  P.  D.  &  A.  47 ;  Law  Rep.  1  P.D.  62. 
[And  see  No.  14  supra.] 

(ii)  Jurisdiction  to  entertain, 

24, — An  action  of  damage  instituted  in  a 
County  Court  to  recover  30Z.  was  dismissed  : — 
HeW,  that  there  was  no  appeal  from  the  judg- 
ment dismissing  the  action.  The  FalcoUy  47 
Law  J.  Rep.  P.  D.  &  A.  66 ;  Law  Rep.  3  P.  D. 
100. 

(3)  Staying  proceedings  pending, 

25. — An  application  to  stay  proceedings 
under  an  order  of  the  Court  of  Appeal,  pending 
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an  appeal  to  tlie  House  of  Lords,  must  be  made 
to  the  Court  of  Appeal,  and  not  to  the  division 
of  the  High  Court  to  which  the  action  is  at- 
tached.   The  Khedive,  Law  Rep.  5  P.  D.  1. 

(<J)  Sfrriee  :  amended  writ. 

26. — In  Admiralty  actions  in  rem  an  amended 
writ  must  be  served  in  the  same  way  as  the 
original  writ,  and  if  the  defendants  do  not  ap- 
pear and  the  ship  lias  meantime  been  sold  and 
the  proceeds  paid  into  Court,  then  the  amended 
writ  must  be  delivered  to  the  Begistrar  with 
notice  that  service  was  intended  and  filed  in 
the  registry.  In  such  a  case  the  amended  writ 
must  be  indorsed  with  the  date  of  service,  pur- 
suant to  Order  IX.  rule  13.  The  Ca*9muna 
(App.),  48  Law  J.  Rep.  P.  D.  &  A.  38 ;  Law 
Rep.  4  P.  D.  188. 

(e)  Discofitinuancr. 

27. — An  informal  letter  substantially  dis- 
continuing an  action  in  rem  is  sufhcient  notice 
within  Order  XX in.  rule  1  of  the  Judicature 
Act,  1875.  The  PofnmeraHia,  48  Law  J.  Rep. 
P.  D.  &  A.  65  ;  Law  Rep.  4  P.  D.  195. 

(/)  Evidence, 

(1)  Commimen  to  take  eridence  m  to  foreign 

law. 

28* — Commission  to  take  evidence  in  Spain 
as  to  the  law  of  Spain  refused,  the  Court  con- 
sidering tliat  there  could  be  no  diflficnlty  in 
getting  competent  Spanish  advocates  to  attend 
in  this  country,  and  tliat  such  course  would  Ihj 
fess  expensive  than  sending  counsel  and  solici- 
tors to  Spain.  The  M.  Moxhavi  (App.),  Law 
Rep.  1  P.  P.  107. 

(2)  Entries  by  deceased  seaman :  dejpositions. 

29. — Entries  in  a  log  by  a  deceased  seaman 
in  the  course  of  his  duty,  but  not  contempora- 
neous with  the  facts  entered,  and  not  against 
his  interest,  are  not  admissible  in  evidence. 
Depositions  of  a  deceased  seaman  taken  by  a 
receiver  of  wreck  in  the  course  of  his  duty  are 
not  admissible  as  evidence  in  an  action  of 
damage.  The  Henry  Cttxmi^  47  Law  J.  Rep.  P. 
D.  &  A.  83  ;  Law  Rep.  3  P.  D.  156. 

(^)  Reference  to  registrar  and  merchants. 
[See  Nos.  46,  48,  supra.] 

(/*)  Transfer  of  action. 

30. — When  an  action  is  commenced  in  the 
Admiralty  Division  in  a  matter  over  wliich  that 
Division  has  not  jurisdiction,  the  defendant  can 
insist  as  of  right  on  its  transfer  to  another 
division.  The  Seahatn,  48  Law  J.  Rep.  P.  D. 
&  A.  29. 

(i)  Salvage, 

(1)  Ibwage  semces :  arrest  of  ship. 

[See  Shipping  Law,  V  2.] 


(2)  Interest  on  saZrage. 

31. — ^Although  execution  has  not  issued,  in- 
terest upon  a  salvage  reward  is  recoverable 
from  the  date  of  a  judgment,  and  interest  on 
the  solicitor's  taxed  bill  of  costs  from  the  date 
of  the  allocation  of  the  Taxing  Master.  The 
Jones  Brothers,  46  Law  J.  Rep.  P.  D.  &  A,  76. 

The  Court  has  no  power  to  refuse  interest 
because  the  judgment  recovered  is  for  salvage. 
Ibid. 

(3)  Several  actions, 

32. — An  application  to  consolidate  two  sal- 
vage actions  instituted  against  tlie  same  vessel 
being  opposed  by  the  plaintiffs,  the  Court  al- 
lowed the  defendants  to  make  a  single  tender 
in  respect  of  the  claims  in  both  actions.  The 
Jacob  Lamdstrom,  Law  Rep.  4  P.  D.  191. 

33. — Where  the  defendants,  in  two  actions 
of  salvage  instituted  against  the  same  property, 
were  ordered  to  pay  only  one  set  of  costs,  to  be 
apportioned  between  the  two  sets  of  plaintiffs, 
the  Court  directed  tliat  the  apportionment  should 
be  ma<le  according  to  the  amounts  of  the  plain- 
tiflfs'  respective  bills  of  costs.  The  Pasithea, 
Law  Rep.  6  P.  D.  5. 

(h)  Bottomry. 

(1)  Interest, 

34. — The  Admiralty  Division  will  not  allow 
lai^er  interest  than  four  per  cent,  on  a  bottomry 
bond,  from  the  date  when  it  becomes  payable 
until  the  date  of  payment,  even  if  a  larger 
amount  is  stipulated  for  in  the  bond.  The 
iitjfhia  Okth,  49  Law  J.  Rep.  P.  D.  &  A.  16 ; 
Law  Rep.  4  P.  D.  30 ;  and  The  D.  H.  BilU,  Law 
Rep.  4.  P.  D.  32  n. 

[And  see  Shipping  Law,  C  1.] 

(2)  Arrest  before  bond  jtayable. 

36.— When  a  bottomry  bond  on  sliip  and 
freight  is  payable  at  or  before  the  expiration  of 
seven  days  after  the  arrival  of  a  ship  in  port, 
and  the  ship  is  arrested  at  the  suit  of  a  holder 
of  the  bond  immediately  on  its  arrival,  he  wU 
liave  to  pay  the  costs  consequent  upon  such 
arrest,  if  the  money  was  ready  to  be  paid  on 
the  arrival  of  .the  ship.  The  Endora,  48  Jaw  J. 
Rep.  P.  D.  &  A.  32  ;  Law  Rep.  4  P.  D.  208. 

(/)  Damage  and  cttUisi/m. 

(1)  Burden  of  proof 

38. — The  S.  and  J.  D.  came  into  collision. 
On  behalf  of  the  S.  it  was  alleged  tliat  the  red 
and  white  lights  of  the  J.  D.  were  seen  on  the 
port-bow,  and  that  the  S.  was  ported,  but  that 
the  J.  D.  was  starboarded :— Held,  that  the 
story  on  behalf  of  the  S.  was  inconsistent,  that 
the  evidence  shewed  there  was  not  a  good  look- 
out on  board  the  S.,  and  that  therefore  the  S. 
was  alone  to  blame.  The  Jnlia  David,  46  Law 
J.  Rep.  P.  D.  &  A.  64. 

[And  see  Shipping  Law,  B  2.] 
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(2)  ImtmrogatoriBi. 

d7. — ^Intenogatories  may  be  delivered  in  an 
action  for  daxniEige  by  collision  asking  for  in- 
formation relative  to  the  collision.  The  Biola 
(34  Law  Times,  N.S.  136;  6  Asp.  Mar.  Cas. 
125)  overruled.  The  Badnoraki/re,  49  Law  J. 
Bep.  P.  D.  &  A.  48 ;  Law  Bep.  6  P.  D.  172. 

Staff  of  proceedingi  :   Us  alibi  pendens,    [See 
No.  18  supra.] 

(3)  Bring^lng  in  third  party. 

38. — When,  upon  the  application  of  the  de- 
fenduit,  in  an  action  in  retn  for  damages  by  a 
collision,  a  third  party  is  brought  into  the  ac- 
tion under  Order  XVL  rule  17,  with  liberty  to 
defend  and  be  bound,  as  between  himself  and 
the  defendant,  by  any  decision  the  Cowt  may 
oome  to  as  to  Uie  cause  of  the  collision,  tiie  de- 
fendant, even  if  he  does  not  appear  at  the  trial 
of  the  action,  will  be  bound  by  such  decision. 
The  Oartsbum,  49  Law  J.  Bep.  P.  D.  &  A.  14 ; 
Law  Bep.  6  P.  D.  36. 

(4)  Defence  on  merits  and  on  ground  of 
eompnlsory  pilotage, 

39. — When  in  an  action  for  damages  by  col- 
lision the  defendant  pleads  a  defence  on  the 
merits  and  also  a  plea  of  compulsory  pilotage, 
and  succeeds  on  the  plea  of  compulsory  pilotage 
only,  each  party  will  have  to  pay  his  own  costs. 
TksMathew  Cay,  49  Law  J.  Bep.  P.  D.  &  A.  47 ; 
Law  Bep.  6  P.  D.  49. 

Semble,  the  defendant  will  be  entitled  to  the 
costs  of  the  action  if  there  is  only  a  plea  of 
compulsoiy  pilotage  and  be  succeeds  upon  it. 
Ibid. 

(6)  Limitation  of  liahUUy. 

40. — In  limitation  of  liability  suits  it  is  not 
necessary  that  the  Court  should  make  an  order 
Uiat  the  money  paid  into  Court  in  a  cause  of 
damage  should  be  transferred  to  the  limitation 
of  liability  suit.  The  Sisters,  Law  Bep.  1  P.  D. 
281. 

(m)  Inspection  of  doo^vments, 

41. — The  Court  will  not  allow  surveys  made 
solely  for  the  purpose  of  the  case  of  one  of  the 
parties  on  a  trial  or  for  the  opinion  of  one  of 
the  parties*  legal  advisers  to  be  inspected.  Tlie 
Sbuthmark  and  Vanxhall  Water  Company  v. 
Qvtich  (47  Law  J.  Bep.  (App.)  Q.B.  258)  fol- 
lowed. The  Thcodor  Korner,  47  Law  J.  Bep. 
P.  D.  &  A.  86;  Law  Bep.  3  P.  D.  162. 

(»)  Nfioessaries, 

(1)  Accounts  and  enquiries  hrforc  judgment. 

42. — Under  the  Judicature  Act,  1876,  Order 
XXXm.,  in  an  action  for  necessaries,  the  Court 
will,  in  its  discretion,  order  enquiries  to  be 
made  before  judgment  is  pronounced,  to  ascer- 
tain if  any  or  what  sum  is  due.  The  Sully,  48 
Law  J.  Bep.  P.  D.  &  A.  66. 

Digest,  1875-1880. 


(2)  Actum  in  rem  :  non-delivery  of  statement  of 

defence, 

43.— Older  XXIX.  (Bules  of  Court,  1875) 
rule  2  does  not  apply  to  proceedings  in  an  ac- 
tion in  rem  where  no  statement  of  defence  has 
been  delivered,  but  in  such  a  case  the  practice 
prevailing  before  the  Judicature  Acts  must  be 
followed.     The  Sfactoria,  Law  Bep.  2  P.  D.  3. 

(p)  Receiver  :  co-ownership  suit. 

44. — The  Court  will  appoint  a  receiver  in  a 
co-ownersliip  suit  where  such  a  course,  having 
regard  to  the  circumstances  of  the  case,  is  just 
and  convenient.  The  AmpthUl,  Law  Bep.  6 
P.  D.  224. 

Where  an  action  of  co-ownership  is  brought 
by  the  owner  of  one  moiety  of  a  vessel  against 
the  owner  of  the  other  moiety,  the  appointment 
of  a  receiver  is  both  just  and  convenient.    Ibid. 

(D)  Costs. 
(a)  Collision  action, 

46. — The  defendants  in  an  action  for  damage 
having  admitted  their  liability,  an  order  was 
drawn  up  by  consent  referring  the  question  as 
to  amoxmt  to  the  registrar  and  merchants  before 
the  statement  of  claim  was  delivered.  The  sum 
claimed  was  295^.  18ir.  Id,  The  amount  found 
on  reference  was  199/L  ISs.  6d.  with  interest. 
On  a  motion  to  condemn  the  defendants  in  the 
costs  of  the  action, — Held,  that  the  Court  had 
jurisdiction  to  make  the  order.  The  IVUUamina, 
Law  Bep.  3  P.  D.  97. 

46. — When  the  owners  of  cargo  laden  on 
board  a  ship  which  has  been  in  collision  with 
another  ship  bring  an  action  for  damage  caused 
to  such  cargo  against  this  other  ship,  and  both 
ships  are  adjac^ed  to  be  in  fault,  so  that  the 
owners  of  cargo  only  recover  half  their 
damages,  they  are  entitled  to  all  the  costs  of 
the  action.  The  City  of  Manchester,  48  Law  J. 
Bep.  P.  D.  &  A.  70 ;  Law  Bep.  5  P.  D.  3. 

47. — Where  the  owners  of  a  ship  and  tbe 
owners  of  cargo  on  bdud  such  ship  unite  in 
bringing  an  action  for  damages  against  another 
ship,  in  consequence  of  a  collision  between  the 
two  vessels,  and  at  the  hearing  both  ships  are 
held  to  blame,  and  no  order  is  made  as  to  costs, 
the  owners  of  the  cargo  are  nevertheless  en- 
titled to  be  paid  by  the  defendants  such  costs 
of  the  reference  as  arise  out  of  proof  of  any 
claim  which  they  may  have  in  respect  of  such 
cargo.  The  Consett,  49  Law  J.  Bep.  P.  D.  &  A. 
24 ;  Law  Bep.  5  P.  D.  229. 

48. — At  the  hearing  of  an  action  of  damage 
in  which  there  was  a  claim  and  a  counter-claim 
by  the  two  ships,  the  Court  found  both  ships  to 
blame,  and  condemned  each  ship  in  a  moiety  of 
the  damage  sustained  by  the  other.  The  ques- 
tion of  damage  was  referred  to  the  Begistrar 
and  merchants,  and  no  order  was  made  as  to 
costs.  Afterwards  the  defendant  ship  brought 
its  counter-claim  into  the  registiy,  and  less  than 
one-ninth  of  the  amount  claimed  in  counter- 
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claim  was  struck  oS,  and  no  mention  was  made 
in  the  report  as  to  the  costs  of  the  reference : — 
Held,  that  the  owners  of  the  plaintiff  ship  must 
pay  the  costs  of  and  incident  to  this  reference. 
The  S(wemake,  49  Law  J.  Rep.  P.  D.  &  A.  71 ; 
Law  Bep.  6  P.  D.  166. 

49.— The  case  of  The  Miian  (Lush.  388; 
31  Law  J.  Bep.  Adm.  105)  does  not  lay  down 
any  general  role  that  wherever  owners  of  cargo 
succeed  in  an  action  brought  by  them  to  re- 
cover damages  for  the  loss  of  or  injury  to  the 
cargo  they  are  entitled  to  the  whole  costs  of 
the  litigation.  "The  circmnstances  of  each 
particulfiur  case  must  introdnce  a  variation  in  the 
way  the  costs  are  given'*  (per  Baggallay,  L.J.). 
J%e  OUy  o/Mcmohetter  (App.),  49  Law  J.  Bep. 
P.  D.  &  A.  81 ;  Law  Bep.  6  P.  D.  221. 

60. — A  collision  took  place  between  two  ves- 
sels, and  the  defendants  admitted  that  their 
vessel  was  to  blame,  bnt  alleged  by  way  of  de- 
fence that  they  had  a  pilot  on  board  by  oom- 
pnlsion  of  law,  and  that  they  were  therefore 
exempt  from  liability: — Held  (reversing  the 
decision  of  the  Judge  of  the  Admiralty  C^mt), 
that  as  there  was  no  evidence  of  contributory 
negligence  on  the  part  of  the  defendant  owners 
they  were  exempt  from  liability.  The  Clyde 
Navigation  Comptwy  v.  Bardav  (Law  Bep.  1 
App.  Gas.  790)  followed.  The  Baloz  (App.),  47 
Law  J.  Bep.  P.  D.  &  A.  1. 

The  defendants  having  applied  on  a  subse- 
quent occasion  for  the  costs  of  the  action, — 
Held,  that  the  rule  of  the  Court  of  Admiralty, 
that  where  the  defendants  succeed  on  a  plea 
of  compulsory  pilotage  no  costs  are  to  be  given, 
also  holds  good  in  the  Court  of  Appeal.  The 
Schwcm  (43  Law  J.  Bep.  Adm.  18  ;  Law  Bep.  4 
A.  &  E.  187)  followed.    Ibid. 

61. — In  an  action  of  damage,  if  the  only  de- 
fence is  that  the  collision  was  caused  by  the 
negligence  of  the  pilot  taken  by  compulsion  of 
law,  the  defendants,  if  successful  in  establishing 
this  defence,  are  entitled  to  costs.  The  Jtmo, 
45  Law  J.  Bep.  P.  D.  &  A.  105;  Law  Bep.  1  P.  D. 
135. 

Evidence  by  a  clerk  from  the  Trinity  House 
that  the  Trinity  House  have  from  a  period 
prior  to  the  Merchant  Shipping  Act,  1854,  been 
in  the  habit  of  licensing  pilots  for  the  district 
in  question,  held  to  be  prima  faeie  proof  of 
their  authority.    Ibid. 

(h)  Diteontinuanoe, 

62. — The  plaintiffs  commenced  an  action  of 
possession  to  obtain  the  certificate  of  registry 
of  a  ship.  Before  pleadingp^  were  filed  the 
Court,  upon  motion,  ordered  the  certificate  to 
be  delivered  to  the  plaintiffs,  who  then  discon- 
tinued the  action : — Held,  that  the  plaintiffs 
must  pay  the  costs.  Bremner  v.  Cormaok;  the 
St.  OW,  46  Law  J.  Bep.  P.  D.  &  A.  74 ;  Law 
Bep.  2  P.  D.  113. 

{o)  Seowityfor  eotts. 

53. — The  Court  of  Appeal  follows  the  prac- 
tice of  the  Privy  Coundl  in  Admiralty  actions, 


and  will  not  require  security  for  the  costs  of  an 
appeal  to  be  given,  ezoept  onder  spedal  cir- 
cumstances. The  Vujtaria  (App.X  Law  Bep.  1 
P.  D.  280. 

64. — The  owners  of  two  vessels  which  had 
both  been  injured  in  a  collision  with  one  another 
were  foreigners  resident  abroad.  The  owner  of 
one  brought  an  action  against  the  other,  and 
claimed  the  damage  done  to  his  vesseL  The 
owner  of  the  other  appeared  as  defenSant, 
and  counter-claimed  for  damages  done  to  his 
vesseL  The  defendants  were  ordered  to  give 
security  for  costs,  but  they  only  gave  security 
for  costs  of  the  counter-claim.  At  the  hearing 
the  counter-claim  was  dismissed  on  the  ground 
that  security  had  not  been  given  for  the  whole 
of  the  costs  of  the  action.  Hke  Jnlia  Fither, 
Law  Bep.  2  P.  D.  115. 

66«— Where  an  appellant  is  clearly  liable  to 
give  security  for  costs,  he  ought  to  offer  secu- 
rity without  an  application  to  the  Court,  and 
the  offer,  if  reasonable,  ought  to  be  accepted; 
and  in  case  of  an  application  to  the  Court,  the 
Court,  in  dealing  with  the  costs,  will  consider 
whose  conduct  has  necessitated  the  application. 
The  Ship  GmdanUine,  The  Onmers  of  the  AUee 
V.  The  Owntn  of  the  Qmst€Miine,  Law  Bep.  5 
P.  D.  166. 

[And  see  next  case.] 

(d)  Beleate  of  tihij^ :  wifreaMMhle  olffeetion 

to  hail, 

66.— When  a  plaintiff  in  an  action  in  rem 
arrests  a  ship,  and,  although  substantial  bail  ia 
offered,  refuses  to  release  her,  and  unreasonably 
requires  an  enquiiy  to  be  made  as  to  the  means 
of  the  securities,  he  will  be  liable  to  pay  damages 
and  costs  for  so  doing.  Security  for  costs  will 
not  necessarily  be  required  from  a  mate  who 
is  a  foreigner  and  a  plaintiff  in  an  action  for 
wages.  The  Bon  Riea^do,  49  Law  J.  Bep.  P. 
D.  &  A.  28 ;  Law  Bep.  5  P.  D.  121. 

(e)  Salvage, 
[See  No.  33  supra.] 

(/)  Cf  appeal. 

67.— Appeals  as  to  the  amount  of  salvage 
form  no  exception  to  the  rule  laid  down  under 
the  Judicature  Act  that  a  successful  appellant 
is  entitled  to  his  costs.  The  OUyofBerUnllLpp.)t 
47  Law  J.  Bep.  P.  D.  &  A.  2 ;  Law  Bep.  2  P.  D. 
187. 

68.— The  costs  in  Admiralty  appeals  will  in 
future,  as  in  all  other  appeals,  follow  the  event 
The  Condor.  Perhitu  and  Bbmer  v.  The  Otonert 
of  the  Condor,  48  Law  J.  Bep.  P.  D.  &  A.  33; 
Law  Bep.  4  P.  D.  115  (nom.  The  Swamea  v.  The 
Condor), 

69.  — Where  the  respondent  to  an  appeal 
gives  notice  under  Order  LVin.  rule  6  that  he 
shall,  when  the  appeal  comes  on,  apply  to  have 
the  order  of  the  Court  below  varied,  and  the 
appeal  is  dismissed  with  costs,  the  appellant 
will  be  entitled  to  deduct  from  such  costs  the 


ADMIRALTY— ADULTERATION. 


19 


oofltB  oocadoned  bj  the  notioe  of  the  respon- 
dent. The  Lauretta,  48  Law  J.  Bep.  P.  D.  &  A. 
56;  Law  Bep.  4  P.  D.  26. 

60. — ^A  shipping  casualty  must  be  actually 
caused  or  oontribnted  to  by  the  master  to  en- 
able the  Oonrt  of  enquiry  to  suspend  his  certi- 
ficate. The  Court  of  Appeal,  if  it  reverses  the 
decision  of  the  Wreck  Commissioner,  will  give 
the  appellant  his  costs  unless  there  has  been 
such  misconduct  on  the  part  of  an  officer  as 
to  render  an  enquiry  reasonable ;  and,  if  unsuc- 
cessful, the  appellant  must  pay  the  costs  of  the 
Board  of  Trade.  The  Arizona,  49  Law  J.  Bep. 
P.  D.  &  A.  54;  Law  Bep.  6  P.  D.  123. 

ig)  Taxation, 

61. — In  taxing  a  bill  of  costs  as  between 
solicitor  and  client  the  Begistrar  has  no  jurisdic- 
tion to  decide  whether  items  of  costs  necessaiy 
were  made  so  by  the  solicitor's  negligence.  The 
Papa  de  Bouie,  Law  Bep.  3  P.  D.  160. 

62. — A  retainer  to  two  counsel  will  be  al- 
lowed on  taxation.  Befreshers  will  not  be 
allowed  unless  the  cause  has  lasted  more  than 
one  whole  working  day.  The  Neara,  48  Law 
J.  Bep.  P.  D.  &  A.  69 ;  Law  Bep.  5  P.  D.  118. 

(h)  Bettomry* 
[See  No.  86  supra.] 

(i)  Poeteeeion:  wrongful  arrest. 

68. — The  plaintiff,  a  foreigner,  purchased  of 
the  defendant  one-fourth  share  of  the  A.  At 
the  time  of  the  purchase  she  was  a  British  ship, 
but  the  defendant,  a  foreigner,  subsequently 
procured  a  register  for  her  as  a  foreign  lE^p. 
In  a  suit  by  the  plaintiff  for  possession,  the 
Court,  upon  the  foreign  consul  refusing  to  in- 
terfere, declined  to  entertain  the  suit,  which 
was  dismissed  with  costs,  but  not  damages.  2%e 
Agineourt,  47  Law  J.  Bep.  P.  D.  &  A,  87;  Law 
Bep.  2  P.  D.  289. 

ADMISSION. 

In  pleadings,    [See  COMMON,  8;  PBACnCE,  W 
32,65.] 

Letters,    [See  Byidbnce,  23.] 

Motion  on  admission.    [See  PBAcnoB,  Y  4,  6 ; 
W  16,  17.] 

Payment  into  Omrt  on,  [See  Pragticb,  Y  6,  6.] 

ADULTBBATION  OF  FOOD. 

1«— By  seodon  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875  (38  &  89  Yict.  c.  63),  it  is  en- 
acted that  "no  person  shall  sell  to  the  preju- 
dice of  the  purchaser  any  article  of  food  or 
any  drug  which  is  not  of  the  nature,  substance 
and  quidity  of  the  article  demanded  by  such 
purchaser,"  under  a  penalty.  The  respondent 
having  asked  for  a  pint  of  gin,  and  behig  told 
tiy  the  appellant  that  he  kept  gin  at  2#.  and 
H  id,  per  pint,  purchased  from  him  a  pint  at 


the  latter  price.  On  analysis  the  gin  was  found 
to  contain  forty-three  percent,  of  water,  but 
not  to  be  injurious  to  h^th.  Gin  is  a  compound 
article  and  never  sold  pure;  the  higher  the 
price  the  more  nearly  of  proof  strength  the  pur- 
chaser expects  it  to  be,  and  the  variations  range 
as  low  as  twenty-two  per  cent,  under  proof. 
Upon  an  information  under  the  above  section 
the  appellant  was  convicted :  —  Held,  that  it 
was  for  the  magistrate  to  decide,  as  a  question 
of  fact,  whether  the  purchaser  in  such  a  case 
obtained  an  article  of  the  nature,  substance 
and  quality  demanded  by  him ;  and  dilution  of 
gin  being  recognised  commercially,  it  became  a 
question  of  d^ee  whether  or  no,  in  the  par- 
ticular case,  the  dilution  was  so  excessive  as  to 
make  the  article  supplied  something  different 
from  what  was  asked  for.  Wehb  v.  Knight,  46 
Law  J.  Bep.  M.C.  264  ;  Law  Bep.  2  Q.B.  D.  530. 

2. — ^It  is  a  condition  precedent  to  a  summary 
conviction  under  the  Sale  of  Food  and  Drugs 
Act,  1875,  that  the  purchaser  of  the  article 
shall  notify  to  the  seller  Ms  intention  to  have 
it  analysed  by  the  public  analyst.  It  is  not 
enough  for  him  to  say  that  he  had  purchased 
the  article  for  the  purpose  of  analysis.  Barnes 
v.  Chipp,  47  Law  J.  Bep.  M.C.  85 ;  Law  Bep. 
8  Ex.  D.  176. 

8. — ^A  purchaser  who  knows  that  the  artide 
which  he  buys  is  not  of  the  nature,  substance 
and  quality  demanded  by  him,  is  not  prejudiced 
within  the  meaning  of  section  6  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  even  though  no  label 
is  delivered  to  him  by  the  vendor,  pursuant  to 
the  provisions  of  section  8  of  the  same  Act. 
Sandys  v.  SmaU,  47  Law  J.  Bep.  M.C.  115 ; 
Law  Bep.  8  Q.B.  D.  449. 

Non-compliance  with  the  provisions  of  section 
8  does  not,  in  the  absence  of  fraud,  constitute 
a  sale  "  to  the  prejudice  of  the  purchaser,"  and 
is  not  of  itself  an  offence  within  section  6  of  the 
Act.    Ibid. 

4. — Upon  a  prosecution  under  the  Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Yict.  c.  63), 
for  selling  to  the  prejudice  of  the  purchaser  an 
article  of  food  not  such  as  demanded  by  him, 
it  was  contended  for  defendant  that  having 
bought  the  article  with  a  written  description 
describing  it  as  the  purchaser  described  the  ar- 
ticle demanded  by  him,  defendant  had,  within 
the  meaning  of  section  25,  **  purchased  the  ar- 
ticle as  the  same  in  nature,  substance  and  quality 
as  that  demanded  of  him  by  the  prosecutor, 
and  with  a  written  warranty  to  that  effect" : — 
Held,  that  the  defendant  was  not  within  the 
protection  of  section  25.  And  p«:  Pollock,  B., — 
Description  upon  a  sale  by  description  is  not  a 
warranty  within  the  meaning  of  the  section. 
Booh  V.  Hopley,  47  Law  J.'B^.  M.C.  118 ;  Law 
Bep.  3  Ex.  D.  209. 

6. — Where  an  inspector  duly  appointed  under 
section  13  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  purchased  for  analjrsis  an  article  of  food, 
and  took  the  proceedings  upon  such  analysis  pre- 
scribed by  the  Act,  and  it  was  proved  that  the 
article  so  purchased  was  not  of  the  nature,  sub- 


so 
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stance  and  quality  of  the  article  demanded  by 
him,  bat  an  inferior  article,  though  not  known 
by  him  to  be  so  at  the  time  of  the  purchase, — 
Held,  that  it  was  a  "  sale  to  the  prejudice  of  the 
purchaser  "  within  section  6  of  the  Act.  Semblo 
(per  Lush,  J.),  section  6  is  not  limited  to  the 
case  of  an  admixture  of  a  foreign  substance  with 
the  article  demanded,  but  may  apply  where  the 
article  supplied  is  of  a  different  and  inferior  qua- 
lity from  that  demanded.  Daridum  v.  McLeod 
(in  the  Scotch  Court  of  Justiciaiy)  dissented 
from.  Hoyle  v.  HUohman,  48  Law  J.  Bep.  M.C. 
97  ;  Law  Rep.  4  Q.B.  D.  233. 

6. — The  respondent  was  summoned  upon  an 
information  laid  by  the  appellant,  the  inspector 
appointed  under  the  8ale  of  Food  and  Drugs 
Act,  1875  (38  &  39  Vict.  c.  63),  for  having  sold 
to  the  prejudice  of  one  Toy  certain  coffee  which 
was  not  of  the  nature  and  quality  of  the  article 
demanded  by  such  purchaser,  contrary  to  the 
provisions  of  section  6.  It  appeared  that  Toy 
went  as  the  appellant's  assistant,  and  asked  for 
some  best  coffee,  for  which  he  paid.  On  being 
analysed,  the  coffee  purchased  was  found  to 
contain  a  large  proportion  of  chicory.  The  Jus- 
tices dismissed  the  infonnation  on  the  ground, 
amongst  others,  that  the  proceeding  having  been 
instituted  by  the  appellant  in  his  official  capacity, 
he  and  not  Toy  should  have  personally  pur- 
chased the  article  and  dealt  with  the  same : — 
Held,  upon  the  above  facts,  that  Toy  might  be 
treated  as  an  ordinary  purchaser,  and  that  the 
Justices  had  acted  wrongly  in  entertaining  the 
objection.  Border  v.  Scott,  49  Law  J.  Rep.  M.C. 
78 ;  Law  Rep.  6  Q.B.  D.  662. 

ADULTERATION  OF  SEEDS. 

[The  Adulteration  of  Seeds  Act,  1869, 
amended.    41  Vict.  c.  17.] 

By  the  Adulteration  of  Seeds  Act,  1869,  s. 
8,  any  person  who,  with  intent  to  defraud, 
"  dyes  or  causes  to  be  dyed  "  any  seed  is  ren- 
dered liable  to  certain  penalties  therein  spe- 
cified. By  section  2  the  term  "  to  dye  seeds  " 
means  "  to  give  to  seeds  by  a  process  of  colour- 
ing, dyeing,  sulphur  smoking  or  other  artificial 
means  the  appearance  of  seeds  of  another  kind.** 
The  respondents  improved  the  appearance  of 
some  old  clover  seeds  by  the  process  of  sulphur 
smoking,  and  thereby  made  them  resemble 
young  clover  seed,  with  intent  to  defraud  :— 
Held,  that  they  had  committed  no  offence,  in- 
asmuch as  there  had  been  no  adulteration,  and 
the  seeds  in  question  were  only  improved  in 
quality  and  not  made  to  resemble  seeds  of 
another  kind.  I^wncU  v.  Mcbot,  47  Law  J.  Rep. 
M.C.  83;  Law  Rep.  3  Q.B.  D.  341. 

ADVANCEMENT. 

(A)  What  constitutes  an  Advancement. 
{a)  Annuity  grcvnted  in  intestate's  lifetime. 
(>)  PoUey  effected  hy  father  on  ton's  life, 
(jo)  By  mother, 
(ji)  By  husband  to  rcife^ 


(B)  Hotchpot  :  Advanokiobnt  whim  to  be 

b&ouoht  into, 
(c)  intbbest  on  advancement. 
(D)  Power  of  Tbubtbbs. 

(A)  What  constitutes  an  Advancement. 

(a)  Annuity  granted  in  intestate's  lifetime. 

1. — A  father  by  deed  covenanted  to  pay  to 
each  of  his  six  daughters  an  anniiity  of  2M,  for 
her  life,  subject  to  a  proviso  that  the  income  of 
any  property  which  he  might  thereafter  settle 
on  any  of  his  daughters  should  be  taken  in  dis- 
charge pro  tanto  of  her  annuity.  On  the  mar- 
riage of  one  of  his  daughters  he  covenanted  for 
payment  to  trustees  of  6,000/.,  the  covenant  not 
to  be  enforced  during  his  life  if  he  should  pay 
interest  at  four  percent,  during  that  period.  On 
the  marriage  of  two  others,  being  entitled  to  a 
life  interest  in  a  certain  fund  with  a  power  of 
appointment  amongst  his  children,  he  appointed 
one-sixth  of  such  fund  to  each  of  such  daughters, 
and  surrendered  to  her  his  life  interest  in  such 
sixth  (exceeding  200/.  a  year),  they  releasing 
their  annuities.  A  fourth  daughter  died  in  his 
lifetime,  leaving  issue,  and  the  remaining  two 
annuities  were  still  subsisting  at  his  death.  The 
father  died  intestate.  In  a  suit  for  administra- 
tion, —Held  (varying  theorder  of  Yice-Ohanoellor 
Hall,  46  Law  J.  Rep.  Chanc.  812),  that  the  pay- 
ments of  the  annuities  during  the  life  of  the 
intestate  must  be  considered  to  have  been  made 
by  way  of  allowance  for  maintenance  and  not 
of  advancement,  and  the  6,000/.  and  the  sub- 
sisting annuities  only  were,  to  be  brought  into 
hotchpot,  the  value  of  the  latter  being  calculated 
at  the  death  of  the  intestate.  Batjield  v.  Minet 
(App.),  47  Law  J.  Rep.  Ohanc.  612 ;  Law  Rep, 
8  Ch.  D.  136. 

(Jb)  Policy  effected  hy  father  on  ton's  /(/fe. 

2. — ^A  father  effected  a  policy  of  assurance  on 
the  life  and  in  the  name  of  his  son,  and  paid  all 
th6  premiums  and  kept  the  policy  in  his  own 
possession.  On  the  death  of  the  son  intestate, 
the  father  took  out  letters  of  administration,  and 
received  the  insurance  money.  In  a  creditor's 
suit  instituted  for  the  administration  of  the  son's 
estate,  the  Court  being  of  opinion  upon  the  evi- 
dence that  the  father  had  effected  the  policy  for 
his  own  benefit,— Held  (affirming  the  decision 
of  Bacon,  V.C),  that  he  was  entitled  to  keep 
it,  and  the  fact  that  the  policy  was  void  by 
reason  of  the  father  not  Imving  an  insurable 
interest  in  his  son's  life,  within  the  meaning  of 
14  Oreo.  3.  c.  48,  though  a  good  ground  of  defence 
to  the  insurance  company  if  they  had  chosen  to 
avail  themselves  of  it,  could  not  affect  his  right 
after  the  money  had  been  paid.  Wortkinyton 
V.  Curtis  (App.),  46  Law  J.  Rep.  Chanc.  2^9; 
Law  Rep.  1  Ch.  D.  419. 

{e)  By  mother, 

8. — ^A  mother  is  not  under  such  an  obligation 
to  provide  for  her  children  as  to  raise  a  presump* 
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tion  that  an  investment  in  the  name  of  her  child, 
or  in  the  joint  names  of  herself  and  the  child,  is 
an  advancement  and  not  a  loan.  The  intention 
is,  in  such  case,  a  question  of  evidence.  Sayer 
V.  Hughes  (37  Law  J.  Rep.  Chanc.  401)  con- 
sidered. Ben/net  v.  Bennet,  Law  Rep.  10  Ch.  D. 
474. 

(rf)  By  husband  to  wife, 
[See  Husband  and  Wipe,  8.] 

(B)  Hotchpot  :  Advancbmbnt  when  to  be 

BBOUGHT  into. 

4. — Testator  recited  that  certain  debts  were 
due  from  his  son  Frederick  to  himself,  and  then 
released  those  debts, "  and  all  other  moneys  due 
from  him  to  me."  Testator  then  made  to  his  son 
Frederick  further  advances,  and  expressly  re- 
leased those  by  a  codicil.  Testator  then  made  still 
further  advances,  but  did  not  release  those.  On 
question  whether  these  last  debts  were  released, 
—Held  (reversing  the  decision  of  Malins,  V.C., 
Law  Rep.  6  Ch.  D.  122),  that  there  was  nothing 
to  shew  a  contrary  intention,  and  the  will  there- 
fore spoke  from  the  death  of  the  testator,  and 
released  the  debts  subsequent  to  the  codicil. 
Ifrerett  v.  JSrereU  (App.),  47  Law  J.  Rep.  Chanc. 
367 ;  Law  Rep.  7  Ch.  D.  428. 

5. — Testator  gave  his  residuary  estate  upon 
trust  for  his  two  sons  and  four  daughters  equally, 
and  declared  that  all  such  sums  of  money  as  he 
had  then  already  advanced,  or  should  thereafter 
advance,  to  or  for  the  benefit  of  either  of  his 
children,  as  should  appear  in  any  account  in  his 
handwriting  kept  by  Wm  for  that  purpose,  or  as 
should  be  shewn  in  any  other  manner,  should  be 
considered  and  taken  in  full  for  or,  as  the  case 
might  be,  in  part  of  his  or  her  share  of  and  in 
the  trust  estate.  Subsequently  to  the  dat-e  of 
his  will  the  testator  advanced  to  one  of  his  sons 
1,676/.,  and  to  the  other  1,660/.  He  afterwards 
wrote  letters  to  each  of  them  stating  that  it  was 
his  intention  to  make  a  present  to  them  of  sums 
of  640/.  and  660/.,  part  of  the  1,576/.  and  1,660/., 
respectively,  and  requiring  them  to  send  him 
promissory  notes  for  the  balance :— Held,  that 
these  letters  were  not  admissible  in  evidence  to 
vary  the  operation  of  the  proviso  contained  in 
the  will,  and  that  the  sums  of  640/.  and  660/.  must 
be  brought  into  account  by  the  sons.  Whateley 
V.  Sjpooner  (3  Kay  k  J.  642)  considered.  Smith  v. 
Cunder,  47  Law  J.  Rep.  Chanc.  878 :  Law  Rep. 
9  Ch,  D.  170. 

6.— Testator,  by  a  codicil,  after  reciting  that 
he  had,  since  the  date  of  his  will,  advanced 
4,000/.  to  his  son  A.,  directed  that  such  sum 
should  be  considered  as  an  advance  on  account 
of  A.'8  share  in  his  residuary  estate.  The  amount 
actually  advanced  to  A.  at  the  date  of  the  codicil 
was  less  than  4,000/. :— Held,  that  the  recital 
and  direction  in  the  codicil  must  be  taken,  for 
the  purposes  of  the  will,  as  conclusive ;  and  that 
A.  must  be  charged  with  the  sum  of  4,000/.  as 
advanced  to  him  at  the  date  of  the  codicil.  In 
re  AvrtTs  Estate,  -4*rrf  v.  ^«Vj*,  48  Law  J.  Rep. 
Chanc  631 ;  Law  Rep.  12  Ch.  D.  291. 


(C)  Intbbest  ON  Advancbmbnt. 

7. — ^A  testator  directed  a  debt  due  to  him 
from  his  son  A.  to  be  deducted  from  the  share 
given  to  A.  by  his  will : — ^Held,  that  A.  must  pay 
interest  at  four  per  cent,  on  the  debt  from  the 
time  of  the  testator's  death.  Field  v.  Semard^ 
Law  Rep.  6  Ch.  D.  688. 

Interest  mi  adrances:  hotehpat  clause.  [See 
Will,  Construction,  M  2.] 

(D)  POWEB  OP  TRUSTEBa 

[See  Infant,  3.] 

Advance  to  san :  set-off  against  legacy  of  son. 
[See  Will,  Construction,  H  6.] 

ADVERSE  POSSESSION. 
[See  Mines,  2.] 

ADVERTISEMENT. 

Adjudicatian  of  bankrujftcy,  of.  [See  Bank- 
ruptcy, F  17.] 

Bankruptcy t  of  in  Oasette:  commencement  of 
trustee's  title.    [See  Bankruptcy,  C  8.] 

Injunction  to  restrain  publication  of  advertise' 
ment  injurious  to  trade.    [See  Libel,  13,  14.] 

Petition^  of  to  wind  up  company,  [See  Com- 
pany, H  13.] 

Sale  by  court :  advertisement  bypersonnot  having 
conduct  of  sale :  it^unctum.  [See  Practice, 
Z  3.] 

ADVERTISEMENTS  OF  QUEEN   BLIZA- 

,BETH. 

[See  Church  and  Clergy,  33, 34.] 

ADVOWSON. 

Entail :  bwrrimg  :  lunatic  protector :  consent  of 
court.    [See  Lunacy,  16.] 

Bight  of  presentation  vested  in  parishioners : 
mode  of  election.   [See  Church  and  Clbroy, 

1.] 
Trust  to  purchase  adcowson:   cestui  que  trust 
rrhether  exclusive  object  of  trust.    [See  TRUST, 
E8.] 

AFFIDAVIT. 

[See  Practice,  K.] 

BUI  of  sale :  filing  of  e^ffidamt  together  with, 
[See  Bill  of  Sale,  22-30.] 

Documents,  of.  [See  Production  op  Docu- 
ments, 14-21.] 

AFTER-ACQUIRED   PROPERTY. 
Ba/nhruptt  of    [See  Bankruptcy,  F  31-36.] 
Omfenant  to  settle.    [See  Settlement,  18-24.] 
Whether  passing  by  testameniary  gift.     [See 

Will,  Construction,  D  :..] 
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A0BNT. 
[See  Fbihcipal  asd  Aaist.] 

AGIBTMSNT. 

A  man  who  reoeiTes  beasts  to  agist,  on  a 
oontract  to  take  xeasonable  care,  whkih  beasts 
are  afterwards  injured  b^  an  animal  wunuiutif 
naturaf  is  not  exempt  from  liability  merely  on 
the  gronnd  that  he  did  not  know  the  animal  to 
be  f erodons.  All  the  dicuDStanoes  taken  toge- 
ther may  shew  a  want  of  reasonable  care  nerer- 
thelesB,  and  if  so,  he  will  be  liable.  Smith  r. 
Oook,  45  lAw  J.  Bap, Q.B.  122;  LawBep.lQ.B. 
D.  79. 

(Per  Blackburn,  J.),  the  role  reqnhing  proof  of 
ioUmter  in  cases  ot  injuries  by  animals  miHumetm 
fuUura,  is  an  artifidal  rule  which  ought  not  to 
be  extended.    Ibid. 

AGBICULTUBAL  HOLDINGS  ACT. 

[Amendment  of  so  miich  of  the  Agricultural 
Holdings  (Bnghuid)  Act,  1876,  as  relates  to  the 
Governors  of  Qneen  Anne's  Boonty.  39  ft  40 
Vict,  c  74.] 

[see  Land  Tbahbfeb,  19.} 

AGBICULTUBAL  IMPLEMBNTS. 

[Prevention  of  accidents  by  thrashing  ma- 
chines.   41  Vict.  c.  12.] 

ALDEBMAN. 

JHsquaUficatUm  of,     [See  MUNICIPAL  Corpo- 
ration, 1.] 

ALEHOUSE. 

(A)  Grant  of  Liobncb. 

(a)  Freih  appHciUum  to  adjommed  temom. 

(b)  QuaHJieation  of  applietrnt, 
(0)  Appeal  to  $estioni. 

\(i)  drotmd  0/ refiadl  of  lioenoe, 

(1)  Duty  ofjiatice$  to  date, 

(2)  AUeration  of  Uoented  pTemi»e9, 

(B)  Bbnbwal  of  Licencb. 

(a)  New  tenant, 

(b)  Ditoretion  of  juitioes:  "renewal"  or 

•*  new  lieenoe." 

(C)  SOOPB  AND  EFFBCT  OF  LlOBNCB. 

(a)  Wine  dealer^s  excise  lic&noe, 
(ft)  JUatonable  additiom  to  Ueemed  pre- 
miaes. 
(D)  House  fob  Public  Eefbbshmbnt. 
(B)  Offbncbs. 

{a)  Lieenceto  tell  beer  ** to  be  drunk  on  the 

premises," 
(fi)  Oeeasional  licensee  protected  natmith' 

gta/nding  irrefularity, 
(e)  Prohibited  howrs, 

(1)  Oroeer's  shop. 

(2)  «*  PHrate  friends." 

(d)  Selling  by  retail  without  excise  Ueenee. 
Ifi)  Suffering  gaming  on  licensed  premises. 


CO  Tmprimmment  in  d^mmU  of  jsmffwtmd  sf 

penmltf. 
(f  )  Sumda^ 
(A)  Am&My 
(Q  Notiae  sf  appeal  to 


(A)  Grant  of  Licbncr. 

(a)  Fresh  appKeatipn  to  adjommad  sessions, 

1. — ^Where  a  man  who  had  a{^ed  at  the 
general  annual  linensing  meeting  for  several 
licences  was  refused  a  spirit  Uoenoe  on  the 
gronnd  of  the  want  of  a  fonnal  qnalificatum, 
and  afterwards  obtained  the  qnalification,  issued 
fresh  notices  and  applied  again  at  the  adjourn- 
ment of  the  same  sessions  for  the  spirit  licence 
which  had  been  previously  refused  him, — ^Held, 
that  he  had  a  right  so  to  iH>ply ;  that  this  was 
not  a  case  of  resjudicata,  as  the  case  presented 
on  the  second  application  was  different  from 
that  on  the  first  JRtg.  v.  Tha  Justices  of  the 
West  Biding  (39  Law  J.  Bep.  M.C.  17 ;  Law  Bep. 
6  Q.B.  33)  followed  and  extended.  Reg.  v.  The 
Justices  of  JRridale,  45  Law  J.  Bep.  M.C.  36 ; 
Law  Bep.  1  Q.B.  I>.  49  (nom,  JExparU  Maugham), 

(b)  QmUificationofappUaant, 

2. — It  is  not  a  valid  ground  for  the  refusal  of 
an  application  for  a  certificate  nnder  32  &  33 
Vict,  c  27,  in  respect  of  a  licence  to  sell  by 
retail  beer,  cider  or  wine  not  to  be  consumed  on 
the  premises,  that  the  i^>plicant  is  not  a  resi- 
dent on  the  premises  sought  to  be  licensed^  and 
a  mandamus  will  go  to  the  Justices  to  enter  con- 
tinuances and  hear  an  application  which  has 
been  refused  on  such  grounds.  JRtg,  ▼.  De 
Rutzer,  46  Law  J.  Bep.  M.C.  57 ;  Law  Bep.  1 
Q.B.  D.  55  (nom,  Reg,  v.  J)e  Ruteen), 

{e)  Appeal  to  quarter  sessions, 

8. — By  the  Licensing  Act,  1872,  s.  52,  an 
appeal  is  given  to  a  person  aggrieved  by  an 
order  or  conviction  made  by  a  Court  of  summary 
jurisdiction,  and  by  sub-section  3  the  appellant 
is  required  "  inmiediately  after "  giving  notice 
of  appeal  to  the  sessions  against  the  order  or 
conviction  to  enter  into  a  recognisance  to  try 
the  appeal,  &c»: — Held,  that  the  question  whe- 
ther an  appellant  has  duly  complied  with  the 
requirements  of  the  section  was  one  of  foot  to 
be  determined  by  the  sessions,  having  vegEadi  to 
all  the  ciicumstances  of  the  case.  The  word 
<«  immediately  **  means  the  same  thing  as  **  forth- 
with," and  implies  prompt  action  and  as  speedy 
as  the  circumstances  reasonably  admit  of.  Beg. 
V.  The  Justices  of  Berkshire,  48  Law  J.  Bep. 
M.C.  137 ;  Law  Bep.  4  Q.B.  D.  469. 

(d)  6hound  of  r^fkisal  of  Ucence. 

(1)  Duty  of  justices  to  state, 

4.—The  Wine  and  Beerhouse  Act,  1869,  pro- 
vides, in  section  8,  that  no  application  for  a 
certificate  under  that  Act  in  respect  of  a  licenoe 
to  sell  by  retail  beer,  cdder  or  wine  not  to  be 
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oonsmned  on  the  premises,  shall  be  refused,  ex- 
cept upon  one  or  more  of  four  grounds  which 
are  there  specified  in  that  section : — Held,  that 
Justices  who  refuse  a  licence  to  an  applicant 
under  this  Act  are  bound  to  state  to  him  upon 
which  of  the  four  grounds  they  have  so  refused 
it.  JReg.  v.  8yke»t  46  Law  J.  Bep.  M.C.  39 ;  Law 
Bep.  1  Q.B.  D.  52. 

6. — Where  Justices  refuse  a  licence  to  an 
applicant  under  the  Wine  and  Beerhouse  Act, 
1869,  for  the  sale  by  retail  of  beer,  &c.,  not  to 
be  consumed  on  the  premises,  they  are  bound  to 
state  at  the  time  the  ground  upon  which  they 
have  so  refused  it.  Beg,  y.  The  JusHces  of  the 
Ck&rtiey  Divinon  of  Swrrey^  47  Law  J.  Bep. 
M.G.  104;  Law  Bep.  3  Q.B.  D.  374  {mm,  JEx 
jparte  Smith). 

(2)  AUeration  of  Hoonsed  ^remiees. 
[See  No.  9  infra.] 

(B)  Benbwal  of  Licbnce. 
(a)  yew  tenant, 

6. — A.,  who  was  duly  licensed  in  respect  of 
certain  premises,  gave  up  possession  of  them  on 
the  3rd  of  August  to  B.,  who  was  authorised  by 
the  Justices,  under  5  &  6  Vict.  c.  44,  to  continue  the 
business  of  the  house  till  the  next  special  ses- 
sions on  the  11th  of  September.  Meanwhile  the 
general  annual  licensing  meeting  was  held  on 
the  28th  of  August,  and  B.'s  application  for  a 
transfer  was  not  granted,  and  was  finally  re- 
fused at  the  adjourned  general  meeting  on  the 
23rd  of  September,  to  which  date  the  Justices 
had  extended  the  authority  granted  by  them 
under  6  &  6  Vict.  c.  44.  B.  gave  up  possession 
to  C.  on  the  28th  of  September,  whose  applica- 
tion for  a  licence  at  the  next  special  sessions  on 
the  23rd  of  October  failed  on  account  of  his 
having  omitted  to  give  the  proper  notices,  and 
D.  thereupon  took  the  premises,  gave  the  notices 
and  applied  as  a  new  tenant,  under  section  14 
of  9  Geo.  4.  c.  61,  to  the  Justices  at  specif  ses- 
sions in  January  for  a  licence.  The  Justices 
refused  the  application  on  the  ground  that 
as  there  was  no  licence  in  existence  at  the 
time  of  the  application  in  respect  of  the 
premises,  they  had  no  jurisdiction :— -Held,  that 
the  decision  of  the  Justices  was  right.  In  re 
Todd,  47  Law  J.  Bep.  M.C.  89;  Law  Bep.  3 
Q.B.  D.  407. 

Semble  (per  Gockbum,  L.C.J.,  and  Manisty, 
J.),  that  the  words  "  any  new  tenant  **  in  section 
14  of  9  G^.  4.  c.  61  are  not  restricted  to  a 
tenant  next  in  succession  to  the  licensed  occu- 
pier who  has  given  up  possession ;  and  that  the 
Justices  would  have  jurisdiction  to  grant  a 
licence  to  any  succeeding  tenant  applying  during 
the  currency  of  the  old  licence.    Ibid. 

(fi)  JHioretionofJuitioes:  "renewal**  or 
**  new  Ucenoe,** 

7.— A  man  who  had  had  a  public-house 
licence  for  many  years  was  refused  the  renewal 
of  it  on  the  ground  that  the  neighbourhood  was 


sufSciently  supplied,  he  not  having  taken  out  an 
excise  licence  or  used  his  house  as  an  inn : — 
Held,  that  the  application  was  not  for  anew 
licence,  and  that  the  Justices  had  a  discretion  as 
to  granting  or  refusing  the  application  under  9 
Qeo.  4.  c.  61.  s.  1,  and  were  not  fettered  by  the 
limitations  in  sections  8  and  18  of  32  &  33  Vict, 
c.  27,  which  are  confined  to  applications  for 
licences  for  the  sale  of  beer,  dder  and  wine. 
Beg.  V.  Smith,  48  Law  J.  Bep.  M.C.  88. 

(C)  ScoPB  AND  Effect  of  Licbncb. 

(a)  Wine  dealer's  excise  Uoenee. 

8. — ^A  grocer  selling  wine  by  retail  to  be  con- 
sumed off  the  premises  with  a  wine  dealer's 
licence,  granted  under  6  Qeo.  4.  c.  81.  s.  2,  is  a 
wine  merchant  within  the  meaning  of  the  Li- 
censing Act,  1872,  6.  73,  and  does  not  require  a 
Justice's  o^tificate.  Beg.  v.  The  JtutioeM  of 
Bristol  and  Palmer  v.  Thatcher,  47  Law  J.  Bep. 
M.O.  64 ;  Law  Bep.  3  Q.B.  D.  346. 

(b)  Beawnahle  additions  to  Ueensed  promises. 

9. — S.  was  the  licensed  occupier  of  a  public- 
house.  At  the  time  when  the  licence  was 
granted  there  was  adjacent  a  vacant  piece  of 
ground  twenty-eight  yards  square.  The  owner 
of  the  public-house  afterwards  acquired  this 
land,  and  rebuilt  part  of  the  house  so  as  to  in- 
clude the  vacant  land.  By  this  means  the  bar 
was  enlaiged  and  an  entrance  gained  from 
another  street.  Intoxicating  liquors  were  sold 
in  the  added  part  On  an  information  charging 
S.  with  selling  liquors  in  a  place  where  he  was 
not  authorised  to  sell  them,  the  magistrate  dis- 
missed the  information  on  the  ground  that  the 
house  was  substantially  the  same  as  the  one 
licensed,  and  refused  to  state  a  case.  On  motion 
for  a  rule  to  compel  him  to  state  a  case,  the 
Court  refused  to  interfere.  Beg.  v.  Bqffles,  45 
Law  J.  Bep.  M.C.  61 ;  Law  Bep.  1  Q.B.  D.  207. 

(D)  HousB  FOB  Public  Bbfbbshmbkt. 

10. — ^A  shop  consisting  of  one  room  only, 
open  in  front,  without  seats  of  any  kind,  was 
kept  for  the  supply  of  ginger  beer  and  lemonade, 
to  be  drunk  at  the  counter,  and  kept  open  for 
that  purpose  till  two  or  three  o'clock  a.m. — 
Held,  that  it  was  a  house  kept  for  public  re- 
freshment, resort  and  entertainment,  within 
the  meaning  of  23  Vict.  c.  27.  s.  6,  and  required 
a  licence  under  that  statute.  Judgment  of  the 
Court  below  (45  Law  J.  Bep.  M.C.  86)  aflSrmed — 
Baggallay,  J.  A.,  dissenting.  Howes  v.  Board  qf 
Inland  Berenue  (App.),  46  Law  J.  Bep.  M.C. 
15  ;  Law  Bep.  1  Ex.  D.  385. 

(E)  Offbncbs. 

{a)  Licence  to  seU  beer  **tobe  drunh  on  the 

premises.^ 

U. — The  defendant,  a  person  licensed  to  sell 
beer  not  to  be  drunk  on  the  premises,  sold  beer 
to  Y.,  who  oame  to  her  door  for  it.  Y.  took  it  to 
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S.,  who  was  standing  in  ids  own  garden  on  the 
other  side  of  the  road.  8.  having  drank  some 
of  it,  handed  the  jug  hack  to  T.  and  others,  who 
were  standing  in  tl^  road,  to  drink.  This  was 
repeated  two  or  three  times,  the  jog  heing  filled 
and  the  heer  drank  in  the  same  way  each  time : — 
Held,  that  though  the  defendant  was  paid  for 
the  heer,  and  saw,  or  might  have  seen,  how  it 
was  drank,  there  was  not  sufficient  tooonvict 
the  defendant  under  35  &  36  Vict,  a  94.  s.  6,  for 
permitting  drinking  "  on  any  highway  adjoining 
or  near  her  licensed  premises."  Bath  v.  WkUe, 
Law  Rep.  3  C.P.  D.  176. 

(b)  Oeoa$ional  licensee  protected  nctmtkttandwg 

irregularity, 

12.— By  25  &  26  Vict.  o.  22.  s.  13,  and  26  & 

27  Vict,  a  33.  8.  20.  snh-s.  1,  the  Commissioners 
of  Inland  Revenne  are  empowered,  with  the 
consent  in  writing  of  one  Jnstioe  of  the  peace 
nsoally  acting  at  the  petty  sessions  for  the  petty 
sessional  division  within  which  the  place  of  sale 
is  situate,  to  grant  to  any  person  who  shall  be 
daly  anthorised  to  keep  a  common  inn,  Ac,  an 
occasional  licence  under  this  Act,  empowering 
him  to  sell  the  like  articles  for  which  he  shall 
have  taken  out  such  licences  as  aforesaid,  at  any 
such  other  place,  and  for  and  daring  such  period 
of  time,  dec.  Tlie  appellant  obtain^  the  consent 
of  a  Jabtice  of  the  peace  of  the  coimty,  bat  not 
residing  or  acting  in  the  petty  sessional  division 
where  an  Odd  Fellows'  fete  was  aboat  to  take 
place,  to  his  having  an  occasional  licence  to  sell 
liqaors  on  that  occasion,  and  soch  consent  re- 
cited, contrary  to  the  fact,  that  the  Jastice  was 
acting  for  such  division.  Upon  such  consent 
the  Commissioners  of  Inland  Revenae  granted 
an  occasional  licence : — Held,  that  the  appellant 
who  sold  liquors  under  such  occasional  licence 
could  not  be  convicted  of  liaving  sold  intoxica- 
ting liquors  which  he  was  not  licensed  to  sell,  or 
at  a  place  where  he  was  not  authorised  by  his 
licence  to  sell  the  same,  under  35  Sc  36  Vict.  c. 
94.  8.  3.  Stevens  v.  Emson  (App.  Div.),  45  Law 
J.  Rep.  M.C.  63;  Law  Rep.  1  Ex.  D.  100. 

(o)  Prohibited  hours, 

(1)  6rt}cer*8  sh^jK 

13.— By  the  Licensing  Act,  1875,  s.  3,  "  all 
premises  in  which  intoxicating  liquors  are  sold 
shall  be  closed  "  at  certain  hours.  And  by  section 
9, any  person  whoduring proliibited hours  ** sells 
or  exposes  for  sale  in  such  premises  any  intoxi- 
cating liquor,  or  opens  or  keeps  open  such  pre- 
mises for  the  sale  "  thereof,  or  "  allows  any  in- 
toxicating liquor  ....  to  be  consumed  **  therein, 
shall  be  liable  to  a  penalty.  The  appellant  was 
a  grocer  having  a  wine  and  spirit  licence,  and 
also  a  draper.  The  two  trades  were  carried  on 
in  adjoining  shops  in  the  same  house,  each 
having  a  separate  entrance  from  the  street. 
The  shops  were  separated  from  each  other  by  a 
partition,  in  which  there  were  gaps  which  were 
left  open  by  day.  After  ten  o'clock  at  night, 
the  statntory  time  for  closing  licensed  premisesi 


the  lights  were  put  out  in  the  grocer*s  shop,  the 
outer  door  was  shut  and  the  openings  in  the 
partition  were  blocked  up,  the  only  possible 
communication  between  the  two  shops  being 
through  the  living  rooms  at  the  back.  The 
drapePs  shop  remained  open  for  the  sale  of 
drapery  goods.  The  magistrates  on  these  facts 
convicted  the  appellant,  under  section  3  of  the 
Licensing  Act,  for  keeping  open  his  licensed 
premises  during  prohibited  hours : — Held,  that 
the  conviction  was  wrong,  no  penalty  being  im- 
posed by  section  3,  and  there  being  no  proof  of  an 
offence  under  section  9.  Brigden  v.  HeigheSy  45 
Law  J.  Rep.  M.C.  58  ;  Law  Rep.  1  Q.B.  D.  330. 
14. — The  appellant,  a  grocer  and  draper,  being 
licensed  to  sell  wines  and  spirits  by  retail  not 
to  be  consumed  on  the  premises,  was  charged 
**  for  that  he  did  keep  open  certain  premises  for 
the  sale  of  intoxicating  liquors'*  after  ten  o'clock 
at  night.  The  appellant  had  but  one  shop  for 
his  general  trade,  but  the  wines  and  spirits  were 
kept  in  a  large  case,  which  after  ten  o'clock  was 
closed  by  shutters  and  locked;  upon  the  case 
and  in  the  window  were  hung  notices  that,  in 
accordance  with  the  new  Licensing  Act,  wines 
and  spirits  could  not  be  supplied  after  ten 
o'clock  at  night.  The  shop  itself  was  open  after 
ten  o'clock,  but  there  was  no  proof  of  any  sale 
or  exposure  of  intoxicating  liquors.  The  Jus- 
tices held  the  charge  proved  under  section  9  of 
37  &  38  Vict.  c.  49,  and  convicted  the  appel- 
lant:— Held,  that  the  conviction  was  wrong; 
that  before  the  Justices  could  convict  upon  this 
information  they  must  be  satisfied  that  the  pre- 
mises were  opened  or  kept  open  for  the  sale  of 
intoxicating  liquors.  Tassell  v.  Orendcn,  46  Law 
J.  Rep.  M.C.  228;  Law  Rep.  2  Q.B.  D.  383. 

(2)  **  Private  friends:* 

16. — B.  gave  a  dinner  to  some  friends  at  a 
licensed  house  kept  by  A.  On  the  breaking  ap 
of  B.'s  party,  A.  invited  nine  of  B.'s  guests,  in- 
cluding the  appellant,  to  remain  after  the  hour 
for  closing  to  partake  of  two  bottles  of  claret  at 
his  (A.'s)  expense.  Upon  an  information  cliaig- 
ing  these  nine  persons  with  being  found  on  the 
premises  during  prohibited  hours,  the  Justices, 
though  satisfied  of  the  bona  fides  of  the  trans- 
action, convicted  them  under  section  25  of  the 
Licensing  Act,  1872,  on  the  ground  that  the 
landlord,  on  the  arrival  of  the  hour  for  closing, 
could  not  convert  them  into  "  private  friends  " 
for  the  purpose  of  their  consuming  the  wine  so 
supplied  to  them  by  liira  : — Held,  that  the  con- 
viction was  right.  Corbett  v.  Ilaighy  Law  Rep. 
5  C.P.  D.  50. 

(rf)  Selling  by  retail  without  excise  licence. 

16* — The  appellants  carried  on  business  as 
^ine  and  spirit  merchants  in  W.,  and  held  all 
tlie  licences  the  law  required  for  dealing  in  and 
retailing  spirits  there.  The  appellants  did  not 
hold  a  licence  to  retail  spirits  at  C,  but  they 
rented  certain  premises  there,  which  were  occu- 
pied by  a  traveller  on  their  behalf.    On  these 
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premiseB  was  stored  beer  only,  belonging  to  the 
appeUants  (for  the  sale  of  which  they  took  ont 
a  lioenoe),  bat  the  traveller  took  orders  for  spirits 
there,  which  the  appellants  executed  by  send- 
ing the  spirits  as  required  from  W.  The  appel- 
lants were  oonvioted  by  Justices  of  retailing 
spirits  in  C.  without  having  a  retailer's  ezdse 
licence,  contrary  to  the  prov^ons  of  6  Geo.  4.  c. 
81  :-»Held,  that  the  conviction  was  right,  on 
the  gronnd  that  the  appellants  caiiied  on  busi- 
ness at  C.  as  retailers  of  spirits,  notwithstanding 
that  no  spirits  were  kept  there,  bat  were  de- 
livered from  another  town,  where  the  appellants 
carried  on  the  business  of  wine  and  spirit  mer- 
chants. StaUard  v.  Mark$,  47  Law  J.  Bep. 
M.C.  91 ;  Law  Bep.  3  Q.B.  D.  412. 

If  a  person  takes  a  house  or  part  of  a  house, 
either  in  his  own  name  or  the  name  of  any  other 
person,  and  there  personally,  or  by  his  agent, 
makes  sales  of  spirits  by  retail,  he  carries  on 
business  there  as  a  retailer  of  spirits,  even 
though  no  spirits  are  actually  stored  on  the 
premises.    Ibid. 

(e)  8»fferiiuf  gaming  on  Ueensed  premUes. 

17. — The  offence  of  suffering  gaming  on 
licensed  premises  may  be  committed  by  conni- 
vance, eiuier  on  the  part  of  the  principal  or  the 
person  in  charge.  Redgate  v.  Hayneiy  45  Law  J. 
Bep.  M.C.  65 ;  Law  Bep.  1  Q.B.  D.  89. 

A  gentleman  took  a  sitting-room  and  three 
bedrooms  in  the  appellant's  hoteL  One  of  these 
bedrooms  was  occupied  by  himself,  the  other 
two  by  a  horse  trainer  and  a  jockey,  both  of 
whom  lived  in  the  immediate  ndghbourhood. 
The  appellant  retired  to  bed  shortly  befbre 
eleven  p.m.  and  the  hall  porter  was  left  in  charge. 
Between  1.30  and  2.15  the  following  morning 
the  three  persons  were  discovered  in  the  sitting- 
room  playing  cards  for  money,  the  noise  they 
made  having  been  heard  outside  the  premises. 
During  all  this  time  the  hall  porter,  whose  duty 
it  was  to  stay  up  and  attend  to  customers,  was 
in  a  parlour  at  the  extreme  end  of  the  house 
where  he  could  not  hear  what  was  going  on : — 
Held,  that  there  was  sufficient  evidence  to  con- 
vict the  appellant  of  suffering  gaming  on  her 
premisea,  and  that  it  was  unnecessary  to  prove 
an  actual  knowledge  on  her  part  of  what  was 
going  on.    Ibid. 

18. — In  order  to  Justify  the  conviction  of  an 
hotel-keeper  for  suffering  gaming  on  his  licensed 
premises,  it  is  not  enough  to  show  merely  that 
fooh  gaming  took  place.  Actual  knowledge  is 
not  neoessaiy,  but  something  amounting  to  oon* 
■tractive  knowledge  must  1^  shewn.  BMley  v. 
iWiM,  46  Law  J.  Bep.  M.C.  27 ;  Law  Bep.  1 
Q.B.  D.  84. 

19.— -By  the  Licensing  Act,  1872,  s.  17,  any 
licensed  person  who  suffers  any  gaming  to  be 
carried  on  on  his  premises  is  liable  to  a  penalty. 
The  appellant,  who  was  a  licensed  person, 
allowed  certain  persons  to  play  on  his  preimses 
a  game  called  *«piuff  and  dart."  Bach  player 
paid  the  sum  of  twopence  as  entrance  money, 
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and  the  winner  received  a  rabbit  as  a  prise. 
The  appellant  was  convicted  by  a  stipendiary 
magistrate  for  having  unlawfully  suffered  gam- 
ing to  be  carried  on  upon  his  licensed  premises : 
—Held  (Oockbum,  L,O.J.,  doubting),  that  the 
conviction  was  right.  Bern  v.  JSiariton,  47  Law 
J.  Bep.  M.C.  121 ;  Law  Bep.  8  Q.B.  D.  464. 

(/)  Imprisonment  in  tUfiwlt  of  pafment  of 

penalty. 

20. — By  the  Licensing  Act,  1872,  s.  8,  a  per- 
son who  sells  beer  without  a  licence  is  liable  for 
a  first  offence  to  a  penalty  of  50/.,  or  imprison- 
ment with  or  without  hard  labour  for  a  month. 
By  section  51,  where  a  Court  of  summary  juris- 
diction has  ordered  a  distress  to  be  made  in 
default  of  payment  of  a  penalty,  the  Court  may 
order,  in  default  of  the  said  sum  being  paid  as 
directed,  that  the  person  liable  to  pay  the  same 
shall  be  imprisoned  for  a  period  not  exceeding 
six  months  in  cases  where  the  penalty  amounts 
to  50Z.  B.  was  convicted  berore  Justices  for 
selling  beer  without  a  license,  and  fined  60Z.  B. 
confined  himself  unable  to  pay,  and  was  forth- 
with committed  by  the  Jxistices  to  prison  for  six 
months  without  any  distress  having  been  made : 
— Held,  that  the  Justices  had  exceeded  their 
jurisdiction,  inasmuch  as  the  issue  of  a  Warrant 
of  distress  was  necessary  in  all  cases  to  make 
section  51  applicable.  Held  also  (by  Cockbum, 
L.C.J.),  that  the  operation  of  section  61  was  not 
intended  to  ap|dy  to  offences  where  a  specific 
term  of  imprisormient  was  imposed  in  default 
of  payment  of  the  penalty  adjudged.  Ex  parte 
Brown,  47  Law  J.  Bep.  M.C.  108 ;  Law  Bep.  3 
Q.B.  D.  546. 

(g)  Sundof  trading, 

21. — In  calculating  the  distance  from  one 
place  to  another  by  the  nearest  pubUc  thorough- 
fare, for  the  purpose  of  determining  whether 
the  definition  of  a  bonaJSde  traveller  in  section 
10  of  37  &  38  Vict.  o.  40  (the  Licensing  Act, 
1874)  is  satisfied,  it  is  proper  to  measure  it 
across  a  navigable  estuary  where  there  is  a 
public  ferry  which  can  be  used  by  any  person  on 
payment  of  a  toll.  Qmlhert  v.  Troke,  45  Law 
J.  Bep.  M.C.  7 ;  Law  Bep.  1  Q.B.  D.  1. 

(h)  Permitting  drttnkenness. 

22. — By  section  13  of  the  Licensing  Act, 
1872,  it  is  an  offence  for  any  licensed  person  to 
permit  drunkermess  or  riotous  conduct  to  take 
place  on  his  premises,  or  to  sell  any  intoxicating 
liquor  to  any  drunken  person : — ^Held,  that  the 
publican  hirnself  could  not  be  convicted  of  being 
drunk  on  his  own  premises  under  that  section. 
Warden  v.  l^e,  46  Law  J.  Bep.  M.C.  111 ;  Law 
Bep.  2  C.P.  D.  74. 

23. — The  words  **  licensed  premises  **  in  35  &  86 
Yict.  c.  94.  s.  12  mean  premises  open  to  the 
public  for  the  sale  of  drink  under  the  Act.  A 
publican  therefore  is  not  liable  to  be  convicted 
under  this  section  for  being  found  drunk  on 
premises  after  the  house  \b  closed,  of  which  he 
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was  the  tenant,  and  which  are  <*  Uoeosed  under 
the  Act,"  such  premises  not  being  at  that  time 
<*  licensed  premises."  Lester  v.  Torreiu^  46  Law 
J.  Rep.  Q.B.  280 ;  Law  Bep.  2  Q.B.  D.  403. 

(i)  NoHoe  ofa/ppecX  to  quoHer  $etriong, 

24»~  Where  a  person  convicted  of  an  offence 
under  section  12  of  the  Licensing  Act,  1872  (86 
&  36  Vict.  c.  94),  served  a  notice  of  app^, 
directed  generally  "to  the  Justices  for  the 
Liberties  of  the  Cinque  Ports"  (within  whose 
jurisdiction  the  conviction  had  occurred),  upon 
the  clerk  to  the  Justices  at  his  private  house, — 
Held,  that  such  notice  and  service  were  bad,  as 
not  being  in  compliance  with  section  52,  which 
requires  notice  of  appeal  to  be  given  to  "the 
Court  of  summary  jurisdiction."  Ex  parte 
CurtU,  47  Law  J.  Bep.  M.C.  35 ;  Law  Bep.  3 
Q.B.  D.  13. 

Semble,  **  that  the  Court  of  summary  Jurisdic- 
tion "  means  the  convicting  Justices.    Ibid. 

Where  the  quarter  sessions  have  refused  to 
hear  an  appeal  on  the  ground  of  theinsuffidenoy 
of  the  notices,  and  a  mandamui  is  applied  for  to 
compel  them  to  hear,  the  Court  will,  upon  the 
argument  against  the  rule,  determine  the  ques- 
tion of  the  sufBcienoy  or  insufiBciency  of  the 
notices.    Ibid. 


ALIBKATION. 
JtHtraini  agaimt,    [See  AmnriTT,  8-6.] 

ALIMONY. 
[See  DIVOBOB,  25, 26.] 

ALLOTMENT. 

Sale   of  hmd  aUotted  to  pariih  far  huildiiuif 
materiali,    [See  Highway,  10.] 

/Scares,  of.    [See  COMPAiirr,  D  73-81.] 

Wagee,  of:  UabiUty  of  shiponmer  on  allotment 
note,    [See  Shipping  Law,  W  2.] 

AMENDMENT. 
[See  Pbaotiob,  W  20-^4.] 

ANCIENT  LIGHTS. 
[See  Light  and  Aib.] 

ANIMALS. 

[The  law  relating  to  Cruelty  to  Atiimgiff 
amended.    39  &  40  Vict.  c.  77.] 

Cruelty  to  awi^ialt, 

1.— To  cut  a  cock's  comb  for  the  purpose  of 
exhibiting  him  as  a  game  cock  is  to  **  cruelly 
illtreat  and  torture"  him  within  12  &  13  Vict.  c. 
92.  s.  2.  Murphy  v.  Manning,  46  Law  J.  Bep. 
M.C«  211 ;  Law  Bep.  2  Ex.  D.  307. 


2«'~The  ke^)er  of  a  common  pound  is  not,  as 
such,  within  the  words  of  section  6  of  12  &  13 
Vict.  c.  92,  **  a  person  who  impounds  or  confines 
or  causes  to  be  impounded  or  confined  * 
animals  brought  to  his  pound ;  he  is  therefore 
not  under  an  obligation  to  provide  such  animals 
with  food  and  water,  nor  subject  to  the  penalty 
for  n^lecting  to  do  so.  J^argan  v.  Ikitfiee,  46 
Law  J.  Bep.  M.C.  122 ;  Law  Bep.  2  Q.B.  D.  118. 

Market :  iole  of  amrnaU  :  implied  repreaentation 
of  freedom  from  infectione  dieeate,  [See  Con- 
tagious DiSBABBB  Act,  1.] 

Property  in  animaiU  fera  natura :  embezzlement : 
gamekeeper  kUHng  hie  m4Mter*s  rabbite.  [See 
Embezzlement,  3.] 

ANNUITY. 

(A)  DuaATION  OF  Annuitt. 
(a)  Annuity  pur  aiutre  vie, 

lb)  Annuity  to  A.  "for  hie  maintenance 

and  edueation" 
(p)  Proviio  agairnt  alienation  of  annuity. 

(B)  On  what  Propbbtt  chabqbablb. 

(a)  Cbfpui  or  income. 

(b)  Charge  on  real  eetate. 

(0)  Husband  and  Wife  :  Tbnanot  bt  Bn«> 

TIBBTIB& 
(D)  BBaiBTEATION  UHDBB  18  k  19  ViOT.  C.  16. 
B.  12. 

(A)  DuBATiON  OF  Annuitt. 

(a)  Annuity  pur  autre  vie. 

L — ^Where  a  testator  bequeathed  to  his  sou 
an  annuity  &om  the  time  of  his  majority  to  the 
death  or  second  marriage  of  the  testator's  widow, 
and  the  soq  attained  twenty-one  and  died  be- 
fore the  widow,— Held,  that  the  legal  personal 
representative  of  the  annuitant  was  entitied  to 
the  annuity  until  the  death  or  second  marriage 
of  the  widow.  In  re  Ord.  Dickineon  v.  JHehU^ 
eon  (App.),  Law  Bep.  12  Ch.  D.  22. 

(V)  Annuity  to  A.  "for  hit  maintenanoe  and 

education.''* 

2. — ^An  annuity  to  the  children  of  A.  <*  for 
their  maLntenance  and  education  "  is  not  con- 
fined to  the  minorities  of  the  children.  Bequest 
of  an  annuity  of  1002.  to  A.,. followed  by  a 
direction  in  these  words :  **  In  the  event  of  her 
deatii  the  annuity  is  to  be  continued  to  her 
children  for  their  maintenance  and  education, 
and  I  have  to  request  Mr.  W.  G.,  banker,  to  see 
it  carried  into  execution."  A.  survived  the  tes- 
tator and  died.  On  the  death  of  A., — Held, 
that  the  annuity  of  1002.  was  payable  to  the 
children,  not  merely  during  their  respective 
minorities,  but  during  their  joint  lives  and  the 
lives  and  life  of  the  survivors  and  survivor  of 
them.  Soamee  v.  MaHin  (10  Sim.  287 ;  8  Law 
i.  Bep.  Chana  367)  followed.  Gardner  v.  Bar^ 
her  (18  Jur.  N.S.  608)  observed  upon.  WUUne 
V.  Jodrell,  49  Law  J.  Bep.  Chanc.  26 ;  Law  Bep. 
13  Ch,  D.  664* 


ANNUITY. 
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(e)  Provito  againU  alienaium  of  annuity. 

8.— The  testatrix  bequeathed  2O,00OZ.  to  be 
laid  out  in!  the  ptirchase  o£  an  aiintiity  for  A., 
and  directed  that  he  should  not  be  entitled  to 
receive  the  value  in  lieu  thereof ;  and  that  if  he 
should  seU,  mortgage  or  pledge  the  annuity,  the 
same  should  cease- and  form  part  of  her  resi- 
duary estate: — Held,  that  A.  was  absolutely 
entitled,  and  could  make  a  good  title,  to  the 
annuity.  HvaU  Ibulgtati  v.  Furber,  Law  Bep.  3 
Gh.  D.  285. 

Am — A  testator  directed  his  trustees  to  pur- 
chase an  annuity  for  a  married  woman,  to  be 
paid  to  her  for  her  separate  use,  with  r^raint 
on  alienation  .and  anticipation,  and  provisos 
that  on  anticipation  it  should  sink  into  the  re- 
sidue, and  that  she  should  not  be  entitled  to 
receive  the  value  in  cash : — Held,  that  she  was 
not  entitled  to  the  value,  but  that  the  trustees 
must  observe  the  terms  of  the  gift.  Hatton  v. 
May,  Law  Bep.  3  Ch.  D.  148. 

6. — An  annuity  was  given  by  will  to  A.,  sub- 
ject to  a  proviso  that  if  he  should  at  any  time 
do  or  permit  any  act,  deed,  matter  or  thing 
whatsoever,  whereby  the  same  sQipuld  be  aliened, 
charged  or  encumbered  in  any  manner  whatso- 
ever, the  annuity  should  thereupon  absolutely 
cease.  A.  became  bankrupt,  the  act  of  bank- 
tuptqy  being  the  neglect  to  pay  a  sum  of  money 
in  compliance  with  a  debtor's  summons : — Held 
(reversing  the  decision  of  one  of  the  Begistrars), 
that  the  annuity  had  ceased  to  be  payable.  In 
re  Tkroekmorton ;  em  parte  Eygton  (App.),  47 
Law  J.  Bep.  Bankr.  62 ;  Law  Bep.  7  Ch.  D.  145. 

(B)  Om  what  Propebty  chabgsable. 
(a)  Corpus  or  income, 

6. — When  there  is  a  simple  gift  of  an  an* 
pnily  followed  by  a  direction  to  set  apart  a 
fund  to  meet  it,  such  direction  does  not  cut 
down  the  right  of  the  annuitant  to  liave  arrears 
made  up  out  of  oorpxis.  In  re  Maton,  Matan 
V.  Bobineon^  47  Law  J.  Bep.  Chanc.  660 ;  Law 
Bep.  8  Ch.  D.  411. 

Testator  bequeathed  to  his  widow  an  annuity 
of  5002.  during  her  life,  and  all  his  personal  es- 
tate, not  specifically  bequeathed,  to  nis  trustees 
upon  trust  for  sale  and  conversion,  and  after 
payment  of  his  debts  and  legacies,  upon  trust 
to  invest  the  residue  and  to  stand  possessed  of 
the  investments  upon  trust  out  of  the  income 
thereof,  to  pay  and  keep  down  the  annuity  and 
subject  thereto  upon  the  trusts  thereinafter  men- 
tioned. The  income  of  the  whole  estate  being 
insufficient  to  pay  the  annuity, — Held,  that  the 
deficiency  must  be  paid  out  of  corpus.  The  two 
dasaes  of  cases  represented  respectively  by 
Bak&r  V.  Baker  (27  Law  J.  Bep.  Chanc.  417) 
and  Booth  v.  Qmlton  (89  Law  J.  Bep.  Chanc 
622)  distinguished.    Ibid. 

7. — ^A  testator  gave  residuaiy  real  and  per- 
sonal estate  upon  trust  for  conversion  and  in- 
vestment, and  directed  the  trustees  to  set  apart 
a  sufficient  portion  of  such  investments  as  would 
produce  the  annuity  of  1,2002.  a  year,  which  he 


bequeathed  to  his  wife,  payable  quarterly,  to  be 
reduced  to  an  annuity  of  1502.  on  her  second 
marriage,  and  subject  to  such  investment  to  set 
apart  a  sum  for  the  testator's  daughter ;  and  as 
to  the  entire  residue  of  the  trost  estate,  and 
also  that  part  set  apart  in  favour  of  his  wife 
after  her  death,  or  such  part  thereof  as  should 
no  longer  be  required  to  be  set  apart  in  conse- 
quence of  her  second  marriage,  in  trust  for  the 
daughter  and  three  grandchildren.  The  testator 
declared  that  the  property  before  conversion, 
and  the  income  thereof,  should  be  subject  to 
the  aforesaid  trusts.  The  income  of  the  trust 
estate  was  insufficient  to  answer  the  annuity: — 
Held  (affirming  the  decision  of  the  Court  of 
Appeal,  48  Law  J.  Bep.  Chana  657  ;  Law  Bep. 
11  Ch.  D.  891 ;  nom.  Gee  v.  Mahood),  that  the 
widow  was  entitled  to  have  the  deficiency  raised 
out  of  the  corpus  of  the  estate.  Carmiehael  v. 
,Gee  (H.L.),  49  Law  J.  Bep.  Chanc.  829;  Law 
Bep.  6  App.  Cas.  688. 

(b)  Charge  on  real  estate, 

B, — Where  a  testator  by  a  codicil  gave  an 
annuity  of  1002.  to  £.  S.  during  her  life,  and 
charged  the  same  upon  certain  specified  real 
estate,  with  usual  powers  of  distress  and  entry 
in  case  the  annuity  should  be  in  arrear, — Held, 
that  the  personal  estate  was  the  primary  fund 
for  payment  of  the  annuity.  Patching  v.  Bar- 
nettf  49  Law  J.  Bep.  Chanc.  665. 

9. — Where  a  testator  diaiges  annuities  and 
legacies  on. land,  annuitants  have  no  priority 
over  legatees,  although  power  of  distress  and 
entry  is  given  to  them.  Boper  v.  Boper,  Law 
Bep.  3  Ch.  D.  714. 

9 

(C)  HUSBAKD  AND  WiFB  :  TBI^ANOY  BT 

Bntibetibs. 

10. — In  an  ante-nuptial  settlement  the  wife*s 
father  covenanted  with  the  trustees  to  pay  to 
them  during  his  life  an  annuity,  upon  trust  to 
pay  the  same  '*  unto  and  to  the  use  of  -the  hus- 
band and  wife  during  their  joint  live^*'  and 
after  the  death  of  the  husband  to  the  use  of  the 
wife,  with  trusts  for  the  children  and  the  hus- 
band if  he  survived  his  wife : — Held,  that  the 
husband  and  wife  took  the  annuity  by  entire- 
ties, and  therefore  that  the  whole  of  it  was 
during  their  joint  lives  liable  to  the  husband's 
debts,  the  wife  not  being  entitled  to  any  equity 
thereout  Ward  v.  Ward,  49  Law  J.  Bep. 
Chanc.  409 ;  Law  Bep.  14  Ch.  D.  506. 

Administration  suit  by  annuitant,    [See  Ad* 

MINISTRATION,  1.] 

Grantee  of  annuity:  right  of,  to  moneys  on  policy 
effected  by  him  on  life  of  annwitant,  [See 
Insubancb,  7.] 

(D)  Bbgistbation  undbb  18  &  19  Vict. 

c.  15.  8.  12. 

U, — By  deed  in  February,  1872,  a  landowner 
charged  his  land  with  two  life  annuities.  He 
subsequently  made  several  mortgages  of  the 
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property  by  deeds,  some  of  which  recited  the 
amiTiity  deed.  The  annuity  deed  had  not  been 
registered  as  required  by  18  &  19  Vict  c.  16. 
s.  12 :— Held  (by  the  Haster  of  the  Bolla),  that 
the  annuity  deed,  not  being  registered,  was  void 
as  against  all  the  sabseqnent  incmnbianoerB, 
whether  they  had  notice  of  it  or  not.  Held 
(l^  the  Oonrt  of  AppeoJ),  that  as  the  18  St  19 
Vict,  a  15.  s.  12  was  in  similar  terms  to  the 
claoses  in  the  Registry  Acta^  which  had  been 
decided  not  to  make  an  miregistered  oonvqrance 
void  as  against  a  sabseqnent  purchaser  who  had 
notice  of  it,  the  Legislature  must  be  taken  to 
have  used  the  words  in  the  later  Act  in  the 
sense  given  to  them  by  those  decisions,  and  that 
the  annuities  therefore  were  valid  as  against 
all  the  subsequent  incumbrancers  who  took 
with  notice  of  them»  and  against  the  grantor's 
trustee  in  bankrm>tqy.  QTe€iice$Y,Tafield(J^^,\ 
fiOLaw  J.  Rep^dhanallS;  LawR^.  14Ch.D. 
663. 


ANNULMENT  OP  ADJUDICATION. 
[See  Baitkbuptct,  C  9-15.] 

ANSWER. 
[See  Peactigb,  P.] 

APPARENT  POSSESSION. 

[See  Bahkbuptot*  F  8-20 ;  Bill  of  Sale» 

89,  40.] 

APPEAL. 

Admiralty,  in.    [See  Adxiealtt,  22>25.] 

Avotvrd:  referenee:  gpeoial  eate,    [See  Abbi- 
TBATION,  30.] 

Bankruptoffy  in,    [See  Bankbuptct,  M  1-22.] 

CofUyfor.    [See  Peactticb,  B  12>18.] 

Co9t9  of.    [See  Costs,  47-55.] 

County  oowrt^from,    [See  County  Coubt,  17- 
28;  Pbactice,  B  6-8.] 

Crimmdl  matters,  in,    [See  Cbiminal  Law,  1, 
2;  Gaicino,  2.] 

IH/coree  oourty  from,    [See  Diyobcb,  7-9.] 

EocHeHattical,  [See  Chubch  akd  Clebqy,  35.] 

Hinue  of  Lords,    [See  HousB  of  Lobds.] 

Interpleader  issue,    [See  Intbbpleadbb,  5,  6.] 

Ma/yor's   eottrt,  from,      [See   LoBD    Mayob's 
Coubt,  6,  6.] 

Official  refereoj  from  order  of,    [See  Pbactice, 
V4.] 

Praetioe  on  appeaU  in  general,  [See  Pbactice, 
B.] 

Probate.    [See  Pbobate,  33,  34.] 

Pnhlio    Health    Act,    under,     [See    Pubuc 
Health,  30,  37.] 


Quarter  sessions^  from  order  of,    [See  Pu BUG 
HXALTB,  14 ;  RATB,  25.] 

Quarter  sessions,  to,    [See  ALBHOtnn,  8,  84.] 

Winding-up,    [See  Coxpakt,  H  73-77.] 

APPEARANCE. 
[See  Pbactice,  C] 
Under  preieet,    [See  Admibaltt,  1.] 

APPELLATE  JURISDICTION. 

[The  law  respeoting  the  appellate  jurisdiction 
of  the  House  of  Lor&  amended.  Appointment 
of  Loids  of  Appeal  in  Oidinaiy.  89  &  40  Vict 
a  59.] 

APPOINTMENT, 
[See  Powbb,  16-22.] 

APPORTIONMENT^ 

(A)  Of  Rbnts  and  Dividehds. 

(a)  Under  Apportionment  Act,  1870. 

(1)  Sueeessiee  assignees  of  lease. 

(2)  To  what  wills  Act  appUes. 

(3)  JM^  or  ether  pibUe  companies. 

(b)  Independently  qf  that  Act. 

(B)  Of  othbb  Paymbntb. 


(A)  Of  Rbhtb  ahd  Dividbhds. 
(a)  Under  Apportionment  Act,  1870. 

(1)  Successive  assignees  of  lease. 

1. — ^An  assignee  of  a  lease  who  assigns  between 
two  quarter  days  is  liable  under  the  Apportion* 
ment  Act  for  rent  up  to  the  date  of  such  assign- 
ment. Swansea  Banh  (Ztm.)  v.  Thomas,  48  I^w 
J.  Rep.  Exch.  344 ;  Law  Rep.  4  Ex.  D.  94. 

(2)  To  what  wills  Aet  applies, 

2« — A  testator  by  will  dated  before  the  Appor- 
tionment Act,  1870,  after  disposing  of  his  resi- 
duary personalty,  devised  the  undisposed-of 
rents  of  real  estate.  He  made  a  codicul  subse- 
quently to  the  Apportionment  Act : — Held,  that 
such  rents  were  apportionable.  Conetable  v. 
Omstable,  48  Law  J.  Rep.  Chana  621 ;  Law  Rep. 
11  Ch.  D.  681. 

(3)  Trading  or  other  public  companies, 

8. — The  meaning  of  the  words  "  dividends  " 
and  "  trading  or  other  public  companies  "  in  the 
Apportionment  Act,  1870,  considered.  In  re 
OriffUh.  Carr  v.  Griffith,  Law  Rep.  12  Ch.  D. 
655. 

A  life  assurance  society,  unincorporated,  but 
established  in  1843  by  a  deed  of  settlement 
with  a  board  of  directors,  100,0002.  capital  and 
list  of  shareholders,  and  possessing  certain 
powers  and  concessions  under  a  special  Act  of 
Parliament,  passed  in  1868,  held  to  bea  *'  public 
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company  "  within  the  Apportionment  Act,  1870, 
8.  5.    Ibid. 

A  bonus  or  snrpIiiB  profits  aocroing  on  shares 
in  the  company  specifically  bequeathed  by  a 
will  dated  in  1876,  held  to  be  apportionable 
under  the  Apportionment  Act,  1870.    Ibid. 

(b)  Independently  of  that  Act, 

4« — Testatrix,  who  died  in  1868,  directed  her 
trustees  to  carry  on  a  business  and  to  apply  the 
net  profits  as  to  one-fourth  upon  tmst  for  C. 
for  life,  and  after  his  death  i^>on  trust  for  his 
widow  for  life ;  and  testatrix  left  the  mode  and 
time  of  ascertaining  or  dividing  the  profits 
wholly  in  the  discretion  of  the  trustees,  except 
that  they  should,  every  January,  draw  up  a 
balance-sheet,  shewing  the  net  profits  during 
the  year  ending  on  the  preceding  81st  of  De- 
cember. C.  died  on  the  23rd  of  December,  1877, 
and  his  widow,  as  next  tenant  for  life,  claimed 
to  be  entitled  to  the  whole  of  the  one-fourth 
share  of  tiie  net  profits  for  the  half-year  ending 
on  the  31st  of  that  month : — Held,  first,  that 
independently  of  the  Apportionment  Act,  1870, 
the  person  entitled  to  t^e  a  share  of  net  profits 
must  be  living  at  the  time  when  the  profits  were 
ascertained ;  and,  secondly,  that  the  share  of  net 
profits  in  question  was  neither  a  **  dividend " 
nor  a  "  periodical  payment "  within  the  meaning 
of  that  Act.  In  re  Chw'g  Tnut$t  47  Law  J.  Rep. 
Chano.  785 ;  Law  Bep.  9  Gh.  D.  169. 

(B)  Or  OTHBB  PATMBV1!8. 

CMf,  of.    [See  Soucitob,  27.] 

CM9,  eft  under  Zandt  Clamee  Act,  as  hetmem 
e&eerai   raihw^f    otmp&niee.      [See    Lands 

CULUaXS  OONaOLIDATION  AOT,  37.] 

Damages,  off  (xriaing  from  negUgenoe,   [See  Nbo- 

UOBNCB,  11.] 

DamoffeSt  of  in  Dworoe  Cowrt,  [See  DIVOBOS, 
18.] 

Paeinff  esspenees,  qf.  [See  Public  Hbalth,  24.] 

Pu/rehaee-money,  of  [See  Vbndob  and  Fub- 
GHABBB,  30.] 

APPROPRIATION. 

ConeiffmnenUt  ofproeeedi  oftaU  of  to  meet  hills. 
[See  Bill  op  Bxchanob,  20-31.] 

Mortgage  dehtt  of:  primary  and  teoondarg  «&- 
emitiee.    [See  Mobtgagb,  18.] 

Pagmenttt  of  in  aooourU.  [See  Dbbtob  and 
Cbbditob,  3;  Limitations,  Statutb  of, 
11.] 

Hemittaneee,  of  to  cover  advances,    [See  Bill 

OF  BXOHANGB,  26.] 

Truet  funds  improperly  mixed  with  moneys  of 
trustee,    [See  Tbust,  C  7.] 

ARBITRATION. 

(A)  Subhibsioh  to  Abbitbation. 
(«)  VaUaty  and  effect  of 


(1)  Collateral  and  independent  oovc' 

nant  or  ogreetnenL 

(2)  Pare  question  iff  law, 
(b)  When  reweable, 

(o)  Staying  proceedings  under  Common  Law 
Prooedwre  Act,  1854, «.  11. 

(d)  Mahing  stibmissien  a  rule  qf  Court. 

(B)  GOMPULSOBT  RBFBBBNOB. 

(C)  Abbitbatob. 
(a)  Powers  of 

(1)  To  state  case. 

(2)  2b  certify  for  costs  under  30  ^  31 

Viet.  c.  142.  s.  5. 
(fi)  LiaHUty  of  to  action  or  it\fufiction, 

(1)  ArcMteet  appointed  under  building 

contract. 

(2)  Misconduct:  if^unetien. 

(e)  Ihcision  of  when  final. 

(D)  Umpibb. 

(S)  AWABD. 

(a)  Appeal:   reference  after   award   and 

judgment  on  special  ease. 
(Jb)  Setting  aside  and^remitting. 

(1)  Jurisdietion  of  court  under  County 

Courts  Act,  1850,  s.  14. 

(2)  Disputed  compensation  under  Pub' 

He  HeaUh  Act,  1875. 

(3)  Time  for  setting  asides  under  9  4* 

10  Wai.  3.  c.  15.  s.  2. 
(e)  Interest  on  award. 

(d)  Signing  judgment  on  award. 
(F)  Costs. 

(a)  Order  of  reference  silent  as  to  costs. 

(b)  Award  in  action  qf  contract  for  less  than 

201. 

(e)  Tamstion  of  costs  out  of  sessions. 


(A)  Submission  to  Abbitbation, 

(a)  Validity  and  effect  of  . 

(1)  Collateral  and  independent  covenant  or 

agreement. 

1. — Declaration,  that  defendant  became 
tenant  to  plaintiffs  upon  the  terms  that  defen- 
duit  would  keep  such  number  only  of  hares  and 
rabbits  as  would  do  no  injury  to  the  trees,  &c., 
of  plaintiffs,  or  to  the  crops  of  their  tenants, 
and  that  in  case  defendant  should  keep  such  a 
number  of  hares  and  rabbits  as  should  injure 
the  trees,  &c.,  or  crops,  &c,  defendant  would 
pay  to  plaintiffs  or  their  tenants  a  fair  and  rea- 
sonable compensation  for  such  injury.  Breach, 
that  defendant  did  keep  such  a  number  of  hares 
and  rabbits  as  did  injuiy  to  such  trees  and 
crops,  and  had  not  paid  a  fair  and  reasonable 
or  any  compensation.  Plea,  that  one  of  the 
terms  of  the  said  tenancy  was  that  in  case  any 
sach  injury  should  be  done  "  defendant  would 
pay  a  fair  and  reasonable  compensation  for  the 
same,  the  amount  of  such  con^nsation,  in  case 
of  difference,  to  be  referred"  to  arbitration. 
Averment,  that  a  difference  arose  as  to  the 
amount  of  compensation,  but  no  arbitrator  had 
been  appointed  nor  any  award  made.  Demurrer 
and  joinder  in  demurrer : — Held  (reversing  the 
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judgment  of  the  Ck^urt  below,  48  Law  J.  Bep. 
Ezch.  19 ;  Law  Bep.  9  Szch.  7),  that  the  plea 
Fas  bad,  for  the  stiptilation  as  to  compensation 
and  ref ezenoe,  though  in  the  form  of  one  sen- 
tence, contained  in  reality  two  covenants,  and 
such  covenants  were  distinct  and  independent. 
Jkmwn  V.  JFUzgerald  (App.),  46  Law  J.  Bep. 
Ezch.  894 ;  Law  Bep.  1  Bz.  D.  267. 

(2)  Pws  quegtiofi  of  law, 

2« — ^A  contract  entered  into  between  the 
plaintiffs  and  defendants  for  the  purchase  of 
some  wheat  contained  the  following  clause: 
*'  Should  any  dispute  arise,  the  same  to  be  sub- 
mitted for  settlement  to  the  arbitration  of  two 
London  com  factors  respectively  chosen,  whose 
decision  shall  be  final  and  binding" :— Held, 
that  the  clause  in  question  formed  part  of  the 
consideration  for  the  contract,  and  was  intended 
to  include  questions  of  law  as  well  as  of  fact 
which  might  arise  upon  the  construction  of  the 
contract.  Ibrwood  J^  Company  v.  Watney^  49 
Law  J.  Bep.  Q.B.  447. 

(J)  When  revocable. 
3. — By  articles  of  partnership  between  the 
plaintiff  and  other  persons  for  performing  a 
contract,  it  was  agreed  that  any  dispute  be- 
tween the  partners  should  be  settled  by  arbi- 
tration, but  there  was  no  agreement  that  the 
submission  to  arbitration    might   be  made  a 
rule  of   Court.     One  partner  became  a  liqui- 
dating debtor,   and  the   defendant   was   ap- 
pointed his  trustee,  and  he  elected  to  carry  on 
the  contract.    The  defendant  claimed  to  have 
purchased  the  shares  of  the  plaintiff  and  other 
partners  in   the   undertaking.      The   plaintiff 
brought  an  action  against  the  defendant,  asking 
for  an  account  of  the  partnership  dealings.  The 
main  questions  at  issue  were,  whether  the  shares 
of  the  other  partners  were  purchased  on  behalf 
of  the  plaintiff  and  defendant  or  of  the  defen- 
dant alone,  and  whether  the  defendant  had 
purchased  the  share  of  the  plaintiff  as  well  as 
of  the  other  partners.    The  defendant  moved 
for  an  order  under  the  Common  Law  Procedure 
Act,  s.  11,  staying  all  proceedings  in  the  action, 
and  referring  the  matters  in  question  to  arbi- 
tration ;  but  before  the  motion  was  heard  the 
plaintiff  revoked  the  agreement  for  arbitration  : 
— Held,  first,  that  although  a  particular  sub- 
mission  to  arbitration    might  be  revoked,    a 
general  agreement  to  refer  to  arbitration  could 
not  be  revoked  by  one  of  the  parties ;  but,  se- 
condly, that  the  matters  in  dispute  were  not 
within  the  agreement  for  arbitration ;  and  the 
motion  was  accordingly  refused.    The  question 
whether  the  matters  in  dispute  are  w^ithin  the 
agreement  for  arbitration  is    one  which   the 
Court  will  decide,  and  will  not  leave  to  the 
arbitrator.     Willeiford  v.  Watwn  (Law  Bep.  8 
Chanc.  473)  distinguished.  Whether  the  trustee 
in  the  liquidation  was  a  party  entitled  to  make 
the  application  within  the  11th  section  of  the 
Common  Law  Procedure  Act,  qusere.    Piercy  v. 
Towng  (App.),  Law  Bep.  14  Ch.  D.  200. 


(jo)  8ta/ying  proceedmgi  wider  Common  Law 
Proeedure  Act,  1864,  «.  31. 

4. — To  support  an  application  for  a  stay  of 
proceedings  under  section  11,  or  for  an  enlarge- 
ment of  time  under  section  15,  of  the  Common 
Law  Procedure  Act,  1854,  the  agreement  to 
refer  must  at  the  time  of  the  application  be 
still  capable  of  being  carried  into  effect  San- 
dell,  /Sunders  ^  Company  ^Lim»)  v.  H^ompton 
.(App.),  45  Law  J.  Bep.  Q.B.  713;  Law  Bep. 

I  Q.B.  D.  748. 

An  agreement  to  refer  is  within  section  11  of 
the  Common  Law  Procedure  Act,  1864,  although 
contained  in  a  separate  instrument  from  that 
under  which  the  dispute  arose.    Ibid. 

The  defendant,  a  builder,  had  oontracted  with 
the  plaintiffs,  also  builders,  for  the  execution  by 
them  of  certain  work.  A  dispute  arose  on  the 
balance  of  accounts  between  them,  and  the 
matters  were,  by  a  letter  signed  by  the  agents 
of  both  parties,  referred  to  W.  in  these  terms : 
"  We  beg  that  you  will  undertake  to  arbitrate 
between  us,  and  do  hereby  agree  that  your 
award  shall  be  final  and  binding  upon  both 
parties  without  any  appeal  whatever."  W.  un- 
dertook the  reference  and  heard  all  the  evidence, 
but  no  award  was  published.  The  submission 
was  not  made  a  rule  of  Court.  Ten  months 
.having  elapsed,  the  plaintiffs  gave .  notice  that 
they  revoked  their  submission,  and  they  brought 
an  action  in  respect  of  their  claim.  This  action 
was  by  a  .Master's  order  stayed  under  section 

II  of  the  Common  Law  Procedure  Act,  1854. 
On  appeal  from'  the  Master's  order,*  on  the 
ground  that  there  was  no  power  to  order  a  stay 
of  proceedings  under  that  section,  it  was  held 
(by  Blackburn,  J.,  and  Field,  J. — Quain,  J.,  dis- 
iienting),  that  the  Court  had  power  to  stay  the 
action,  because,  although  in  consequence  of  the 
plaintiffs'  revocation  of  their  submission  there 
was  no  pending  reference,  yet  there  was  still 
an  agreement  to  refer  which  brought  the  case 
within  the  section.  Further,  that  an  applica> 
tion  for  enlargement  under  section  15  may  be 
made  at  any  time,  and  the  Court  can  always 
enlarge  the  time  so  as  to  keep  the  reference 
alive,  if  satisfied  that  there  is  no  reason  why 
the  matters  cannot  be  referred.    Ibid. 

The  Court  of  Appeal  reversed  the  deciaon  of 
the  majority  on  the  above  points,  and  held  that 
sections  11  and  15  applied  only  where  there  was 
an  agreement  to  refer,  which  was  still  capable 
of  being  carried  into  effect.    Ibid. 

6. — Where  articles  of  partnership  provided 
tliat  all  disputes  should  be  referred  to  a  foreign 
Court  whose  decision  should  be  final,  the  Eng- 
lish Court  stayed  proceedings  in  a  partnerslup 
action  until  the  result  of  the  proceedings  in 
the  foreign  Court  should  be  known;  and  re- 
fused to  appoint  a  receiver  in  the  absence  of 
evidence  that  the  rights  of  the  parties  could 
not  be  properly  protected  in  the  foreign  Court. 
Law  V.  Ga/rrett  (App.),  Law  Bep.  8  Ch.  D.  26. 

6. — Where  in  articles  of  partnership  there  is 
an  agreement  to  jrefer  all  partnership  disputes 
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to'  arbitration,  the  oases  in  whioh  the  Ck>nrt 
ought  to  exercise  the  discretionary  power  given 
to  it  by  section  11  of  the  Common  Law  ]^ooe- 
dnre  Act,  1864,  and  refuse  to  refer  the  same, 
are  few  and  exceptional.  Ruuell  v.  RiuseU,  49 
Law  J.  Bep.  Chanc.  268 ;  Law  Bep.  14  Ch.  D. 
471. 

The  mere  fact  that  personal  fraud  is  in 
issue  between  the  partners  is  not  of  itself  a 
sufficient  reason  for  such  refusal ;  but  the  Court 
will  exercise  a  judicial  discretion  in  the  matter, 
and  in  such  a  case  there  is  a  distinction  whether 
the  application  to  refer  is  made  by  the  party 
charging  or  charged  with  the  ihraud.    Ibid. 

Where  the  person  charging  the  fraud  does  not 
desire  a  reference,  the  Court  will  investigate 
the  circumstances,  and  may,  on  a  prima  facie 
case  of  fraud  being  shewn,  in  the  exercise  of  its 
discretion  refuse  the  same ;  but  where  the  per- 
son charged  with  the  fraud  desires  an  investi- 
gation before  a  public  tribunal,  the  Court  will, 
as  a  rule,  exercise  its  discretion  and  refuse  to 
refer  the  matters  in  dispute  to  arbitration. 
Diata  of  Wickens,  Y.C,  in  WUle$ford  v.  Watuni 
(42  Law  J.  Rep.  Chanc.  90 ;  Law  Bep.  14  Bq. 
152),  disapproved  of.    Ibid. 

(<0  Making  siibmiuion  a  rtde  of  Court. 

7. — Motion  to  make  a  submission  to  arbitra- 
tion an  order  of  Court,  the  order  not  being  re- 
quired for  any  present  purpose,  was  refused 
with  oosts.  In  re  The  Raihcm/  Pauengers  Asswr- 
anee  Qmpany*s  Act,  1864;  in  re  Liseomb,  49 
Law  J.  Bep.  Chanc.  236. 

8. — ^An  application  to  make  a  submission  to 
arbitration  a  rule  of  Court  should  be  made  ess 
/lorto  by  summons.  In  re  An  Arbitration  between 
IkLvey  and  The  Rail/may  Passengers  Asstirance 
Company  (App.),  49  Law  J.  Bep.  Chanc.  668. 

(B)  COMPUI^OBT  BbFERENCB. 

9. — An  appeal  from  a  compulsory  order  of 
reference,  made  under  section  67  of  the  Judica- 
ture Act,  1873,  by  a  Judge  sitting  at  nitiprius  or 
assizes,  must  be  brought  direct  to  the  Court  of 
Appeal.  A  Judge  has  jurisdiction,  under  sec- 
tion 57,  to  refer  compulsory  issues  which  involve 
questions  of  fraud,  affecting  the  character  and 
reputation  of  the  parties,  though,  as  a  general 
rule,  such  issues  ought  not  to  be  referred.  Sbeh 
v.  Boor  (App.),  49  Law  J.  Bep.  C.P.  665. 

10. — ^AVhere  it  appears  that  the  matter  in 
dispute  in  an  action  consists  in  part  only  of 
matters  of  account,  the  Court  or  Judge  may  not 
refer  the  whole  matter  compulsorily  under  17  k 
18  Vict.  c.  125.  8.  3.  Therefore,  where  in  an 
action  for  breach  of  covenants  in  a  lease  to 
repair  and  to  leave  the  premises  in  substantial 
repair  the  defendant  denies  the  whole  of  the 
breaches,  thus  raising  a  question  as  to  his  lia- 
bility, the  Court  has  no  jurisdiction  to  refer  the 
action  compulsorily  under  the  above  section. 
So  held  by  Cockbum,  L.C.J.,  Brett,  L.J.,  and 
Cotton,  L.  J. ;  Bramwell,  L.  J.,  dubitante.    Clow 


v»  JSarper  (App.),  47  Law  J.  Bep.  Ezch.  893 ; 
Law  Bep.  3  Ex.  D.  198. 

Beferenoe  of  action  to  offieiai  referee.     [See 
Pbactigb,  Y  1-6.] 

(C)  Abbitratob. 

(a)  Powers  of, 
[(1)  Togta;UoaM. 

U. — ^An  umpire  appointed  to  ascertain  the 
ainount  of  compensation  under  the  Lands  Clauses 
Consolidation  Act,  1846,  has  power  to  state  a 
Special  Case  under  the  6th  section  of  the  Com- 
mon Law  Procedure  Act,  1864.  Rhodes  v.  The 
Airedale  Drainage  Commissioners  (App.),  46  Law 
J.  Bep.  C.P.  861 ;  Law  Bep.  1  aP.  D.  402. 

In  re  The  Dare  Valley  Railway  Company 
(Law  Bep.  4  Chanc.  564)  followed.  Rhodes  v. 
The  Airedale  Drainage  Commissioners  (43  Law 
J.  Bep.  C.P.  323;  Law  Bep.  9  C.P.  508)  over- 
ruled.   Ibid. 

(2)  To  certify  for  costs,  under  30  ^*  31  Viet, 

0.  142.  s.  5. 

12* — An  action  to  recover  a  sum  above  202. 
for  work  and  labour  was  referred  compulsorily 
under  the  Common  Law  Procedure  Act,  1864, 
the  costs  of  the  cause  and  of  the  reference  being 
left  to  the  discretion  of  the  arbitrator.  The 
arbitrator  made  an  award  in  favour  of  the 
plaintiff  for  6L  Is,  lOd.,  and  directed  the  costs 
of  the  cause  and  reference  to  be  paid  by  the 
defendant,  but  omitted  to  certify  that  the  action 
was  properly  brought  in  the  Superior  Court,  and 
the  plamtiff,  for  want  of  such  certificate,  was 
unable  to  get  his  costs  taxed.  The  arbitrator 
afterwards  on  an  ex  parte  application  indorsed 
a  certificate  on  the  award  that  the  action  was 
properly  brought  in  the  Superior  Court : — Held, 
that  the  arbitrator's  power  of  certifying  expired 
when  his  award  was  made,  and  his  certificate 
was  therefore  set  aside.  BedweU  v.  Wood,  46 
Law  J.  Bep.  Q.B.  726 ;  Law  Bep.  2  Q.B.  D.  627. 

(Jb)  Liability  of,  to  action  or  v^iuftion^ 

(1)  Architect  appointed  under  building 
contract. 

13. — The  statement  of  claim  set  out  an  agree- 
ment, under  which  the  plaintiff  contracted  with 
a  company  to  build  for  them  a  hall  whereof  the 
defendant  was  employed  as  architect.  The  de- 
fendant was  to  be  allowed  to  order  additions 
and  deductions,  the  amount  of  which  were  to  be 
ascertained  by  him  in  a  certain  manner;  all 
matters  of  dispute  were  to  be  left  to  the  defen- 
dant, and  his  decision  was  to  be  final;  the 
plaintiff  was  to  be  paid  on  the  certificate  of  the 
defendant.  The  statement  of  claim  then  alleged 
that  the  work  was  done  and  the  certificate 
given,  but  that  the  defendant  did  not  use  due 
care  and  skill  in  ascertaining  the  amounts  to  be 
paid  by  the  company  to  the  plaintiff,  and  neg- 
lected and  refused  to  ascertain  the  amount  of 
the  said  additions  and  deductions  in  the  manner 
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aforegaid,  and  knowlngljor  negligmitljoertified 
for  a  much  less  snm  than  was,  in  fact,  the  net 
balance  payable ;  and,  further,  that  the  defen- 
dant refused  to  reconsider  the  said  certificate 
and  allow  plaintifl!  to  point  out  to  him  the  said 
errors  in  the  bill  of  quantities : — ^Held,  that  no 
cause  of  action  agidnst  the  defendant  was  dis- 
closed by  the  above  statement  of  daim,  the 
defendant's  duties  involving  the  exercise  of 
Judgment  and  sldll.  Steventon  v.  Tfotem,  48 
Law  J.  Bep.  C.P.  818;  Law  Bep.  4  C.P.  D. 
148. 

Per  Lord  Coleridge,  C.J. — Had  the  defen- 
dant's duties  been  m^^y  ministerial,  the  action 
would  have  been  maintainable.    Ibid. 

(2)  Miteonduct:  if^wuftitm, 

14. — Semble,  the  Court  has  jurisdiction  to  re- 
strain by  injunction  an  arbitrator  from  proceed- 
ing with  a  reference,  on  the  ground  of  corruption. 
Tie  Mdlmetibwry  EaUwaf  OomjHmy  v.  Bvdd,  46 
Law  J.  Bep.  Chanc.  271 ;  Law  Bep.  2  Ch.  D.  118. 

IB.'-The  jurisdiction  of  the  High  Court  to 
grant  injunctions  is  more  extensive  tlum  that 
formerly  possessed  by  the  Court  of  Chanceiy, 
which  was  limited  by  the  practice  of  the  Chan- 
cellors, and  by  precedents,  to  certain  specified 
cases.  JBeddow  v.  Boddow^  47  Law  J.  B^. 
Chanc.  688 ;  Law  Bep.  9  Ch.  D.  89. 

The  Common  Law  Procedure  Act  gave  to 
Conmion  Law  Courts  power  to  grant  injunctions 
in  all  cases  in  which  it  should  seem  just  or  rea- 
sonable— a  power  more  extensive  tlum  that  pos- 
sessed by  the  Court  of  Chanceiy.  The  larger 
power  conferred  on  Common  Law  Courts  by 
the  Common  Law  Procedure  Act  is  now,  by  the 
26th  section,  sub-section  8,  of  the  Judiotture 
Act,  1876,  vested  in  the  High  Court.  That  power 
is  practically  unlimited.  What  the  Court  may 
do  on  interlocutory  motion,  it  may,  a  fortiori, 
do  at  the  trial  of  the  action.    Ibid. 

Injunction  granted  to  restrain  an  arbitrator 
from  continuing  to  act  who  had  misappropriated 
funds,  the  subject-matter  of  the  arbitration, 
and  become  indebted  to  one  of  the  parties. 
Ibid." 

Action  agaimt,  for  ooUuiivelf  refuting  kii  eer^ 
tifioate,    [See  Action,  4.] 

(e)  Deeinon  of,  wTten  final. 

16.— The  Judicature  Act,  1878  (86  &  37  Vict, 
c.  66),  has  not  taken  away  the  power  of  referring 
e^ven  by  the  Common  Law  Procedure  Act.,  1864, 
and  therefore  there  may  still  be  a  reference  of 
a  cause  to  an  arbitrator  for  decision,  and  in  that 
case  he  cannot  be  required  to  report,  but  his  de- 
cision is  final  and  not  liable  to  do  reviewed  by 
the  Court,  except  on  the  ground  on  which  an 
award  might  have  been  reviewed  before  the 
Judicature  Act,  1878.  OruilUlumh  v.  The  Float- 
ing  Snfimming  Bath  Qmpamy,  46  Law  J.  Bep. 
C.P.  684 ;  Law  Bep.  1  C.P.  D.  260. 

Semble,  where  one  or  all  the  questions  in  a 
caus«  are  referred  under  the  Judicature  Act, 


1878,  the  referee  must  raport  tharaoii,  and  h!i 
report  may  be  reviewed.    Ibid. 

Diioontiiiuanee  of  action  after  finding$  o)  orK- 
trator,    [See  Pbacticb,  G  8.] 

(D)  Umpisb. 

AppoifUmMd  of,  under  Common  Lam  Drocithre 
Aet,    [See  MbtbopouBi  2.] 

(B)  AWABDb 

(«)  Appeal :  rtferenee  aftev  award  and 
judgment  on  tpeeial  eaee. 

17« — Order  of  reference  by  consent  before  the 
Judicature  Acts,  that  neither  the  plaintiiEB  nor 
the  defendants  should  bring  any  writ  of  error 
against  each  other  concerning  matters  referred. 
Award  made  dependent  upon  opinion  of  Court 
upon  Special  Case  stated  by  arbitrator.  Judg- 
ment given  for  the  plaintifb.  On  appeal,  hdd 
that  no  araeal  would  lie.  Observations  on 
Orimm  v.  Fowler  (2  B.  &  B.  890 ;  29  Law  J. 
Bep.  Q.B.  189).  Jonei  v.  The  Vietoria  QraciMg 
Book  Company  (App.),  Law  Bep.  2  Q.B.  D.314. 

(»)  Setting  aiide  and  remitting. 

(1)  Jurisdietion  of  court  under  County  Courti 

Act,  1860, «.  14. 

18* — There  is  no  appeal  from  a  refusal  of  a 
County  Court  Judge  to  set  aside  an  award  in  an 
action  rof  erred  by  him  to  an  arbitrator.  Mayer 
V.  Farmer,  47  Law  J.  Bep.  Exoh.  760 ;  Law  Bep. 
8  Ex.  D.  286. 

(2)  Bitputed  eompemation  under  Publie  Health 

Act,  1876. 

19. — The  reference  to  arbitration  of  a  ques- 
tion of  disputed  compensation,  pursnant  to  sec- 
tion 180  of  the  Public  Health  Act,  1876,  is  a 
submission  to  arbitration  by  consent,  within  the 
meaning  of  the  Common  Law  Procedure  Act, 
1864,  and  the  Court  has  a  discretionary  power, 
under  section  8  of  that  Act,  "  at  any  time  "  to 
remit  the  award  back  to  the  reconsideration  of 
the  arbitrator.  The  Court,  however,  in  the  ex- 
ercise of  its  discretion,  took  into  consideration 
the  lapse  of  time  between  the  making  of  the 
award  and  the  application  to  remit,  and  refused 
the  order  to  remit  on  the  ground,  amongst 
others,  that  it  was  too  late.  Eellett  v.  The 
Zoeal  Board  of  Tranmere  (34  Law  J.  Bep.  Q.B. 
87)  dissented  from.  Warlmrton  v.  The  Hat- 
lingdeu  Local  Board,  48  Law  J.  Bep.  C.P.  461. 

(3)  Time  for  setting  oHde,  under  9  #  10  TFtU.  3. 

c.  16. «.  2. 

20. — The  terms  into  which  the  legal  year  was 
form^ly  divided  are  kept  alive  by  section  26  of 
the  Judicature  Act,  1873,  in  cases  where  they 
are  used  as  a  measure  for  determining  the  time 
within  which  any  act  is  required  to  be  done. 
Therefore,  where,  after  the  Judicature  Acts,  an 
award  was  made  before  Easter  Term  (old  style) 
and  an  application  was  made  during  Easter 
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sittings*  bnt  after  the  8th  of  May  (the  last  day  of 
Baster  tenn),  to  set  it  aside,  under  9  &  10  Will. 
3.  a  15.  6.  2, — Held,  that  the  application  was 
too  late.  Governors  of  Ckng^t  SiospUal,  Breek- 
naek  y.  Martin^  (App.),  46  Law  J.  Bep.  Q.B.  591 ; 
Law  Bep.  3  Q.B.  D.  16. 

(e)  Intereit  on  award, 

2L — No  interest  is  payable  on  the  amount  of 
an  award  settling  the  price  to  be  paid  for  the 
purchase  of  the  interest  of  a  dissentient  member 
under  the  Companies  Act,  1862,  s.  162,  except 
from  the  date  when  payment  of  the  amount 
awarded  is  demanded,  and  such  interest  is  pro- 
perly calculated  at  the  rate  of  four  per  cent.  In 
re  the  United  States  Direct  Cable  Oompatif 
(^Lim,),  48  Law  J.  Bep.  Chanc.  665. 


(e)  Taxation  of  costs  out  of  sessions. 

25. — ^Where  the  matter  of  an  appeal  at 
quarter  sessions  is  referred  to  an  arbitrator 
under  12  &  13  Vict.  c.  45.  s.  13,  and  the  order 
of  reference  gives  the  arbitrator  power  over  the 
costs,  taxation  of  the  costs  may  take  place  after 
the  sessions  are  over  at  which  the  award  is 
entered  as  the  judgment  of  the  Court,  if  such 
be  the  usual  practice  and  no  objection  has  been 
raised  at  the  time.  The  Southampton  Oas  Light 
and  Coke  Company  v.  The  Chiardians  of  South- 
ampton Union,  46  Law  J.  Bep.  M.C.  238 ;  Law 
Bep.  2  Q.B.  D.  371. 


ABCHE8  COUBT. 
[See  Chubch  and  Clbbgy,  31,  32.] 


(<Q  Signing  judgment  on  amard, 

22* — ^Where  a  case  was  referred  by  order  of 
nisi  prius  before  the  Judicature  Acts,  and  the 
arbitrator  gave  this  award  after  those  facts 
came  into  force, — Held,  that  judgment  might 
be  entered  at  once  upon  the  award,  without  set- 
ting down  the  case  on  motion  for  judgment 
under  Order  XL.  rule  3,  or  applying  to  the  Court 
for  directions  xmder  section  22  of  the  Judica- 
ture Act,  1873.  (Per  Bebtt,  J.A.),  Order  XL. 
rule  3  has  no  application  to  references  by  order 
of  nisiprins,  whether  before  or  after  the  Judi- 
cature Acts  came  into  operation.  Lloyd  v.  Lewis 
(App.),  46  Law  J.  Bep.  Exch.  81 ;  Law  Bep.  2 
BX.D.  7- 

(F)  COBTB. 

(a)   Order  of  reference  silent  as  to  costs, 

28. — ^Where  an  action  had  been  by  consent 
of  the  parties  at  the  trial  referred  as  a  matter 
of  aoooaiit  to  a  Master  under  the  Common  Law 
Procedure  Act,  1854,  the  order  of  reference 
being  silent  as  to  costs, — ^Held,  that  as  the  pro- 
ceedings were  intentionally  taken  under  the 
Common  Law  Procedure  Act,  and  not  under  the 
Judicature  Act,  Order  LY.  of  the  Bules  of  Court, 
Judicature  Act,  1875,  did  not  apply,  and  the 
Court  had  no  jurisdiction  to  make  any  order  as 
to  costs.  Wimshwrst,  HolUok  ^  Company  v.  The 
Barrom  Ship  Building  Company  (Lim.)t  46  Law 
J.  Bep.  Q.B.  477;  Law  Bep.  2  Q.B.  D.  335. 

(h)  Award  in  action  of  contract  for  less  than 

201, 

24. — Where  a  cause  has  been  referred  by  con- 
sent, and  the  order  of  reference  leaves  the  costs 
of  the  reference  and  award  in  the  discretion  of 
the  arbitrator,  and  the  award  is  for  less  than 
201.  in  an  action  founded  on  contract,  the  arbi- 
trator's control  over  the  costs  of  the  reference 
and  award  is  not  taken  away  by  section  5  of 
the  County  Courts  Act,  1867.  Oalatti  v.  Wake- 
fiM  (App.),  48  Law  J.  Bep.  Exch.  70 ;  Law  Bep. 
4  Ex.  D.  249. 

DlOBST,  1876-1880. 


ABCHITECT. 

Action  on  certificate  of    [See  Action,  4.] 

Liability  of  architect  appointed  under  building 
contract  for  want  of  care  and  sMU  in  certi- 
fying.    [Bee  Abbitbation,  13.] 

ABMY. 

[Amendment  of  the  law  relating  to-  the  dis- 
cipline and  r^^ation  of  the  army.  42  &  43 
Vict.  c.  32  &  33.] 

Every  o£Bicer  in  Her  Majesty's  army  holds  his 
office  subject  to  the  will  of  the  Crown,  and  is 
liable  to  be  dismissed  at  any  moment  without 
cause  assigned.  No  military  appointment  is  per- 
manent in  the  sense  of  being  tenable  for  life, 
or  until  the  holder  is  disqualified  by  miscon- 
duct or  incapacity  from  fulfilling  the  duties 
attached  to  it.  In  re  Tufnell,  Law  Bep.  3  Ch. 
D.  164. 

Where  a  medical  officer  in  the  army  was  at 
his  own  request,  and  on  condition  of  waiving 
his  right  to  promotion,  appointed  to  the  per- 
manent mediod  charge  of  the  military  prison 
at  Dublin, — Held,  first,  that  as  a  military  officer 
he  was  subject  to  the  rules  and  regulations  of 
the  service,  and  the  Court  had  no  jurisdiction 
on  a  petition  of  right  or  any  after  proceeding 
to  enquire  into  the  circumstances  under  which 
he  ceased  to  hold  office ;  and,  secondly,  that  the 
office,  like  all  others  in  the  army,  was  only 
tenable  durante  bene  placito.    Ibid. 

ABBEST. 
[See  Attachment*:  DbbtobsAct.] 

By  constable  without  warrant  in  his  possession. 

C.  was  summoned  for  trespassing  in  pursuit 
of  coneys.  He  absconded  and  a  warrant  was 
issued  for  his  apprehension,  addressed  to  all 
peace  officers  in  the  county  of  Devon.  A  con- 
stable in  the  county  police  force  endeavoured 
to  arrest  C.  at  a  time  when  he  had  not  the  war- 
rant in  his  possession.  C.  resisted  and  assaulted 
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the  constable : — ^Held,  that  aa  the  offence  with 
which  0.  was  charged  was  not  felony,  C.  was 
justified  in  resisting  the  attempt  of  the  con- 
stable to  airest  him  without  having  the  warrant 
in  his  possession.  Cod  v.  Caibe  (App.),  46  Law 
J.  Bep.  M.C.  101 ;  Law  Bep.  1  Ex.  D.  352. 

Debtors  Act :  disdkarge  from  cugtody  wider, 
[See  Dbbtobs  Aot,  1, 13, 14.] 

Contempt:  defamU  in  amxmering.  [See  Prac- 
tice, LI;  X.] 

Solieitor :  attachment  for  non-deUtfery  of  hUl : 
waiver  of  personal  iervioe  of  rule,  [See  At- 
tachment, 16.] 

Solieitor:  attaehmeni for  non-payment  of  ha- 
lanee  not  issuable  nithowt  natioe.    [See  At- 

TACHMEHT,  17.] 

ARREST  OF  SHIP. 

[See  Admisaltt,  4,  6, 11, 35, 66, 63 ;  Shipping 
Law,  H.] 

ARTICLED  CLERK. 
[See  SOMOITOB,  1-6.] 

ARTICLES. 
Of  auoeiation,    [See  Company,  D  1-4.] 
OfpaHnersUp.    [See  Pabtnbbship,  7-11.] 
Of  marriage  settlement,  [SeeSBTTLBMBNT,l,  2.] 

ARTISANS*  DWBLUNGS. 

[The  powers  of  the  Artisans'  Dwellings  Act 
of  1868  extended  by  provisions  for  compensa- 
tion and  rebuilding.    42  &  43  Vict.  c.  64.] 

[The  Artisans'  and  Labourers'  Dwellings  Im- 
proTement  Act,  1875,  amended.  42  &  43  Vict. 
c63.] 

[Amendment  of  the  Artisans'  and  Labourers' 
Dwellings  Improvement  (Scotland)  Act,  1875. 
43  Vict.  o.  2.] 

A  leasehold  interest,  belonging  to  C,  was  in- 
cluded in  the  schedule  of  lands  to  be  taken 
compulBorilj  by  a  local  authority  for  the  pur- 
poses of  an  improvement  scheme  under  the 
Artisans'  Dwellii^  Act,  1876.  Notice  was  given 
by  the  local  authority  to  C.  to  send  in  to  them 
a  statement  of  his  claim  in  respect  of  such 
leasehold  interest,  and  he  did  so.  By  a  slip 
this  claim  was  not  forwarded  to  the  arbitrator 
under  clause  6  of  the  schedule  to  the  Act,  and 
C.'s  interest  was  omitted  from  the  provisional 
award  framed  by  the  arbitrator  under  clause  8. 
Before  the  provisional  award  had  been  con- 
firmed under  clause  12,  the  mistake  was  dis- 
covered, and  C.'s  claim  was  forwarded  to  the 
arbitrator,  who  thereupon  gave  him  two  days' 
notice  to  appear  before  him  for  the  considera- 
tion of  his  claim.  0.  accordingly  appeared  be- 
fore the  arbitrator  and  stated  what  the  nature 
of  his  claim  was,  and  although  protesting 
against  the  arbitrator's  jurisdiction,  said  that  if 


he  awatded  him  safBdent  he  would  not  object 
to  the  slip  that  had  occurred.  The  arbitratar 
awarded  C.  a  sum  in  respect  of  his  interest,  and 
entered  tMs  amount  in  the  piovisional  award, 
which  he  subsequently  confirmed  under  daose 
12.  C.  was  dissatisfied  with  the  amount  awarded 
him,  and  commenced  an  action  to  restrain  the 
local  authority  from  taking  possession  of  his 
land  : — Held,  that  C.  was  a  person  "  interested  " 
in  the  provisional  award  within  the  meaning  of 
clause  11;  that  the  arbitrator  had  moreover 
acted  within  the  powers  given  him  by  that 
clause  *'to  take  any  measures  he  may  deem 
proper  for  ascertaining  the  compensation  pay- 
able in  respect  of  any  such  lands  or  interest  as 
aforesaid  "  (meaning  the  lands  scheduled  to  the 
scheme  and  the  several  interests  therein)  "or 
the  justice  or  propriety  of  any  other  matter  of 
such  provisional  award; "and  therefore  that  the 
award  was  binding  on  C,  and  that  the  action 
must  be  dismissed.  But  held  also,  that  even  if  ■ 
C.  was  not  a  person  **  interested  "  in  the  pro- 
visional award  within  the  meaning  of  clause 
11,  still  that  the  same  would  be  valid  under 
clause  12,  as  the  omission  of  his  interest  was 
only  "  an  irregularity  in  matter  of  form."  Carr 
V.  The  Metropolitan  Boa/rd  of  Worker  49  Law  J. 
Rep.  Chanc.  272 ;  Law  Rep.  14  Ch.  D.  807. 

Casts:  Lands  Clanses  Act,  [See  LANDS  CLAUSES 
Consolidation  Act,  40.] 

ASSAULT. 

Previous  conviction, 

1.— By  24  &  26  Vict.  c.  100.  s.  46,  a  person 
against  whom  a  charge  has  been  preferred  be- 
fore the  Justices  of,  inter  aUa^  a  common  as- 
sault, if  he  has  obtained  a  certificate  of  dismiffial 
or,  being  convicted,  has  either  paid  the  amount 
adjudged  or  suffered  the  imprisonment  awarded, 
is  to  be  "released  from  all  further  or  other 
proceedings,  dvil  or  oriminal,  for  the  same 
cause": — Held,  that  the  words  "same  cause" 
mean  the  same  assault  or  same  offence,  and 
that  the  protection  given  by  this  section  is  not 
limited  to  proceedings  for  the  same  cause  of 
action.  Therefore,  a  person  who  has  been  con- 
victed of  a  common  assault  on  a  married  woman 
and  who  has  paid  the  whole  amount  adjudged 
to  be  paid,  may  rely  on  the  protection  given  by 
this  section  as  a  bar  to  an  action  against  him 
by  the  husband  for  the  loss  he,  as  such  hus- 
band, has  sustained  by  the  assault  on  his  wife. 
Masper  v.  Bronm^  45  Law  J.  Rep.  C.P.  203 ;  Law 
Rep.  1  C.P.  D.  97. 

2. — A  man  and  his  wife  having  each  been 
struck  by  the  defendant,  summoned  him  before 
Justices  for  the  assaults.  The  Justices,  after 
hearing  the  case,  merely  fined  the  defendant 
for  the  assault  on  the  man,  but  committed  him 
to  prison  for  fourteen  days  in  respect  of  the  aa- 
saidt  on  the  woman,  who  was  much  hurt.  The 
defendant  paid  the  fine  and  suffered  the  im- 
prisonment. An  action  having  been  afterwards 
brought  against  him  for  the  injuries  to  the  ^nt^ 


ASSAULT— ATTACHMENT. 


S5 


he  set  np  his  oonviction  and  imprisonment  as  a 
release,  under  24  &  26  Yict.  a  100.  s.  46.  The 
plaintifEs  contended  that  he  had  been  punished 
only  for  a  oommon  assaidt,  and  not  for  the  dis- 
tinct offence  of  an  *'  aggravated  "  assault,  and 
that  therefore  the  action  in  respect  of  the  more 
scpons  injmy  was  not  *<  for  the  same  cause  ** 
within  the  meaning  of  the  section.  The  Court 
(Qeasbj,  B.)  thought  that  the  whole  case  being 
before  the  Justices,  they  had  power  to  deal  with 
it  as  an  *' aggravated^'  assault,  and  had  so 
treated  it ;  and  th&ref ore  the  defendant  was,  by 
section  45,  released  from  the  action.  Holden  v. 
EM^y  46  Law  J.  Bep.  Ezch.  76. 

Anauit  on  ekUd  of  tender  ye<vri. 

8. — The  prisoner  was  indicted  at  quarter 
sessions  for  an  indecent  assault  on  a  girl  seven 
years  of  age.  The  chairman  refused  to  allow 
the  prisoner's  counsel  to  address  the  jury  on 
the  question  of  the  girl's  consent  to  the  pri- 
soner's act,  ruling  that  a  child  of  seven  years 
old  might  submit,  but  was  incapable  of  giving 
consent  in  such  a  case : — Held,  that  such  ruling 
was  wrong.  Meg.  v.  Read  (2  Car.  &  K.  967 ; 
3  Cox  G.C.  266)  followed.  Beg,  v.  Boadley,  49 
Law  J.  Bep.  M.C.  88. 

AjuauU  an  oonetable  (arresting  without  warrant, 
[See  Abbbst.] 

Gutter  of  jwtioei  jwritdietion :  hona  fideheUrf 
of  right,    [See  Justice  of  thb  Pbacb,  2.] 


ASSENT  OF  BXBCTJTOB. 
[See  Trust,  C  4.] 

ASSESSMENT  COMMITTEE. 
[See  Batbs,  23.] 

ASSETS. 
[See  Administbation.] 

ASSIGNMENT. 

AU  debtor's  propertVy  of  [See  Bankbuptcy, 
B  e-17.] 

Copgri^kti  of    [See  Coftbioht,  7.] 

CotUvact,  of    [See  Cohtbaot,  27.] 

Debt  or  other  ehoee  in  action,  of  [See  Chose 
IH  Action  ;  Mandamus,  2 ;  Stamp,  6 ;  Set- 
off, 3.] 

ASSIZES. 

[Amendment  of  the  law  respecting  the  hold- 
ing of  winter  assizes.  Power  by  Order  in  Coun- 
cil to  unite  counties  for  puix>ose  of  winter 
aflsizes.    39  &  40  Vict.  c.  66.] 

[Amendment  of  the  law  respecting  the  hold- 
ing of  asaLies.    42  Ykt.  c.  3.] 


ATTACHMENT. 

(1)  OF  DEBTS. 

(A)  Cbeditob     entitled     to    Gabnishbb 

Ordbb. 

(B)  What  Debts  may  be  attached. 

(C)  Procedure. 

(D)  Effect  of  Attachment. 

(E)  Foreign  Attachment  :  Custom  of  City 

OF  London. 

(2)  OF  PEBSON, 


(1)  OF  DEBTS, 

(A)  Cbeditob  entitled  to  Gabnisheb 

Order. 

1.— By  Order  XLII.  rule  20,  "  Every  order  of 
a  Court  or  a  Judge,  whether  in  an  action,  cause 
or  matter,  may  be  enforced  in  the  same  manner 
as  a  judgment  to  the  same  effect."  By  Order 
XLY.  rules  1  and  2,  "  Where  a  judgment  is  for 
the  recovery  by  or  payment  to  any  person  of 
money,  the  party  entitled  to  enforce  it  may 
apply  to  have  the  judgment  debtor  examined  as 
to  debts  due  to  him,  and  the  Court  or  Judge 
may  upon  the  application  of  such  judgment 
creditor  ....  order  that  all  debts  owing  from 
third  persons,  garnishees,  to  the  debtor  be  at- 
tached to  answer  the  judgment  debt": — Held, 
that  a  person  who  had  obtained  an  order  dis- 
missing with  costs  an  action  against  him  for 
want  of  prosecution,  though  entitled  to  enforce 
the  order  as  a  judgment,  was  not  a  judgment 
creditor  within  rule  2  of  Order  XLV.  Oremetti 
V.  Orom,  48  Law  J.  Bep.  Q.B.  337 ;  Law  Bep. 
4  Q.B.  D.  226. 

[And  see  No.  11  infra.] 

(B)  What  Debts  may  be  attached. 

2* — A  mere  notice  to  treat,  under  the  Lands 
Clauses  Consolidation  Act,  upon  which  no  pro- 
ceedings have  been  taken,  is  not  "  a  debt  owing 
or  accruing  **  which  can  be  attached  under  Order 
XLV.  rule  2,  Bules  of  Court,  1876.  Bichardeon 
V.  Elmit,  Law  Bep.  2  C.P.  D,  9. 

8.-—Salary,  payable  quarterly,  and  not  due 
until  a  future  date,  is  not  a  debt  **  due,  owing 
or  accruing/*  and  cannot  be  attached  under 
Order  XXIV.  rule  4,  of  the  County  Court  Bules, 
1876. — The  observations  of  Wightman,  J.,  and 
Crompton,  J.,  in  Jones  v.  Thonijfson  (B.  B.  &  E. 
63;  27  Law  J.  Bep.  Q.B.  234),  approved  and 
followed.  Ball  v.  Pritehett,  47  Law  J.  Bep. 
Q.B.  14  ;  Law  Bep.  3  Q.B.  D.  216. 

4,_-Where  a  cheque  has  been  given  in  satis- 
faction of  a  debt,  but  payment  of  the  draft  has 
been  stopped  before  it  has  been  cashed,  the 
debt  and  the  position  of  the  parties  is  just  the 
same  as  though  such  cheque  had  never  been 
given,  and  the  debt  revives  and  is  capable  of 
being  attached  under  a  garnishee  order.  Cohen 
V.  Hale,  47  Law  J.  Bep.  Q.B.  496  ;  Law  Bep.  3 
Q.B.  D.  371. 

5,— The  plaintiff  had  recovered  judgment 
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against  the  defendant  in  an  action  of  detinne, 
which  judgment  still  remained  nnsatisfied.  The 
defendant,  under  the  will  of  her  deceased  hus- 
band, was  entitled  to  an  annuity  for  the  main- 
tenance of  herself  and  her  infant  son  : — Held, 
that  the  annuity  was  attachable  in  the  hands 
of  the  trustees  in  whom  it  was  vested,  subject 
to  an  enquiry  as  to  the  proportion  to  be  allowed 
for  the  maintenance  of  the  son.  Nash  v,  Petue, 
47  Law  J.  Bep.  Exch.  766. 

6. — Money  due  from  D.  Company  working  a 
line  of  railway,  to  B.  Ck)mpany  which  made  it, 
but  payable  as  dividend  by  8.  Company  (under 
the  terms  of  an  arrangement  between  the  two 
confirmed  by  an  Act  of  Parliament)  to  certain 
shareholders  of  S.  Company  who  took  their 
shares  on  the  security  of  their  dividends  being 
so  provided  for,  is  attachable  by  a  judgment 
creditor  of  S.  Company  in  the  hands  of  D.  Com- 
pany. Bauoh  V.  The  SerenoalUt  Maidttone  a/nd 
TwUmdge  Railway  Company ^  48  Law  J.  Bep. 
Exch.  338 ;  Law  Rep.  4  Ex.  D.  138. 

7. — Money  paid  into  a  County  Court  by  the 
judgment  debtor  to  answer  a  judgment  obtained 
by  A.  cannot  be  attached  by  a  judgment  creditor 
of  A.  under  a  garnishee  summons  against  the 
Beg^strar  of  the  Court  issued  after  the  money 
has  been  paid  into  Court.  Dolphin  v.  Layton 
(Soott,  garnishee),  48  Law  J.  Bep.  C.P.  426 ;  Law 
Bep.  4  C.P.  D.  130. 

8. — A  receiver  appointed  hy  the  Court  of  an 
estate  under  administration  was  ordered  to  pay 
the  rents  and  an  annuity  to  a  person  entitled  for 
life  : — Held,  that  the  sums  so  payable,  including 
sums  payable  hereafter  and  not  yet  in  the 
receiver's  hands,  were  subject  to  attachment  to 
answer  a  judgment  debt  of  the  beneficiary. 
Tapp  V.  Jones  (44  Law  J.  Bep.  Q.B.  127  ;  Law 
Bep.  10  Q.B.  691)  approved. 

Quaere,  as  to  the  correctness  of  Dolphin  v. 
Layton  (48  Law  J.  Bep.  C.P.  426  ;  Law  Bep.  4 
C.P.  D.  130).  In  re  Cowa/iu.  Rapier  v.  Wright, 
49  Law  J.  Bep.  Chanc  402 ;  Law  Bep.  14  Ch. 
D.  638. 

(C)  Pboobdubb. 

9. — ^Where,  upon  an  attachment,  under  a  gar- 
nishee order  by  a  judgment  creditor,  of  moneys 
due  to  the  judgment  debtor,  a  third  party  claims 
such  moneys  for  a  debt  due  to  him  from,  the 
judgment  debtor,  and  consents  to  a  Judge  at 
chambers  deciding  the  issue  summarily  between 
him  and  the  judgment  creditor,  instead  of  asking, 
under  Order  XLY.  rule  7,  for  an  issue  to  he 
tried  in  the  usual  way,  such  decision  of  the 
Judge  is  final,  and  cannot  be  appealed  against 
by  such  third  party.  Eade  v.  WimeTf  47  Law 
J.  Bep.  Q.B.  684. 

[And  see  Nos.  1,  6  supra.] 

(D)  Bffbot  of  Attachment. 

10.—  The  plaintiff  having  recovered  judgment 
against  the  defendant  for  18/.,  and  the  defendant 
having  recovered  judgment  against  B.  for  44/., 
the  plaintiff  obtained  anjorder,  attaching  B.'s  debt, 


together  with  a  8ummonB»  oalUng  on  B.  to  shew 
cause  why  he  should  not  pay  to  ike  plaintiff  182. 
of  the  amount  of  the  debt  due  to  the  defendant. 
Afterwards,  and  before  the  return  of  the  som* 
mons,  the  defendant  taxed  his  costs  as  against 
B.,  and  the  same  day  issued  a^./a.  under  which 
the  sheriff  took  possession  of  the  goods  of  B., 
who  gave  notice  to  the  sheriff  of  the  sommoDs, 
and  offered  to  pay  the  sheriff  the  debt  due  to 
the  defendant,  less  the  amount  due  to  the 
plaintiff.  This  the  sheriff  refused  to  accept, 
and  insisted  on  being  paid  the  whole  amount 
for  which  execution  was  levied.  Whereupon  B. 
paid  the  whole  amount  under  protest :— Held, 
that  B.  having  been  compelled  by  process  of 
law  to  pay  the  debt  to  the  sheriff,  could  not  be 
called  upon  to  pay  it  a  second  time  to  the 
plaintiff.  TumbuU  v.  Robertson,  47  Law  J.  Bep. 
C.P.  294. 

II,— A  judgment  creditor  having  obtained, 
under  Order  XLV.  rule  2,  an  order  m»  for 
attachment  of  all  debts  owing  or  accruing  bom 
a  third  person  to  the  judgment  debtor,  is  a 
secured  creditor  in  respect  of  such  of  those  debts 
as  have  not  yet  become  payable,  and  his  title  is 
good  as  against  that  of  a  trustee  under  a  liqui- 
dation wUch  has  taken  place  subsequent  to  the 
garnishee  order.  In  re  Watt ;  ex  parte  Jom^w 
(App.),  47  Law  J.  Bep.  Bankr.  91 ;  Law  Bep.  8 
Ch.  D.  377. 

12. — The  rules  as  to  the  respective  rights  of 
secured  and  unsecured  creditors  being  now  by 
virtue  of  section  10  of  the  Judicature  Act,  1876, 
the  same  in  the  winding  up  of  a  company  under 
the  Companies  Act,  1862  and  1867,  as  in  a  bank- 
ruptcy, a  judgment  creditor  of  a  company  who 
obtains  a  garnishee  order  win  before  but  does 
not  serve  it  until  after  the  oommencement  of 
the  winding-up  is  not  a  "secured  creditor"  of 
the  company  within  the  meaning  of  sub-section 
6  and  section  16  of  the  Bankruptcy  Act,  1869. 
The  garnishee  order  niti  is  also  an  attachment 
within  section  163  of  the  Companies  Act,  1862, 
and  is  void  unless  perfected  by  being  served 
upon  the  garnishee  b^re  the  oommenoement 
of  the  winding-up.  In  re  The  Stamikope  Silhtone 
ChUieriet  Qmpany  (Zim.)  (App.),  48  Ijaw  J. 
Bep.  Chanc.  409 ;  Law  Bep.  11  Ch.  D.  160. 
[And  see  Solioitob,  42.] 

(B)  FoBBiON  Attachmbht  :  Custom  of  Cxtt 

OF  London. 

18. — A  corporation,  carrying  on  business 
within  the  City  of  London,  is  not  liable  to  the 
process  of  foreign  attachment  issuing  out  of  the 
Mayor's  Court.  London  Joint-Stooh  Bank  v. 
Mayor,  ^-e.,  of  London^  45  Law  J.  Bep.  C.P.  213; 
Law  Bep.  1  C.P.  D.  1 ;  afltoned  on  appeal,  Law 
Bep.  6  C.P.  D.  494. 

14. — A  creditor  who  has  issued  and  served  a 
writ  of  foreign  attachment  upon  a  garnishee  out 
of  the  Lord  Mayor's  Court  is  not  a  secured  cre- 
ditor within  the  meaning  of  section  12  of  the 
Bankruptcy  Act,  1869.  The  whole  process  of 
foreign  attachment  is  a  mesne  process,  and  wT 
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the  pmpoee  of  enfbrdiig  appearance  of  the  de- 
fendant to  the  action  in  the  Lord  Mayor's 
Gonrt ;  and  although  under  certain  drcomstances 
the  plaintiff  in  &e  Lord  Major's  Gonrt  may 
obtain  payment  out  of  the  fond  or  debt 
attached,  the  process  under  which  he  may 
00  obtain  it  cannot  be  held  a  security  on  the 
property  of  the  debtor  within  the  section.  To 
be  so  called  it  must  be  a  charge  which  is  enforce- 
able in  all  circumstances.  I^ey  v.  LoveU  (App.), 
49  Law  J.  Rep.  Chanc.  305 ;  Law  Bep.  14  Ch.  D. 
234. 

Decision  of  Bacon,  V.C.  (48  Law  J.  Bep.  Chanc. 
367 ;  Law  Bep.  11  Ch.  D.  220),  reversed.    Ibid. 

(2)  OF  PERSON, 
[See  Dbbtobs  Act.] 

16. — ^Where  a  rule  niti  for  an  attachment  had 
got  into  the  peremptory  paper,  and  the  counsel 
for  the  party  against  whom  the  rule  had  been 
obtained  consented  to  its  being  postponed,  but 
did  not  afterwards  appear  for  such  party,the  Court 
made  the  rule  absolute,  though  personal  service 
had  never  been  effected.  In  re  A  Solicitor,  46 
Law  J.  Bep.  C.P.  86;  Law  Bep.  1  C.P.  D.  445 
{nom.  .Ex  parte  Alcock). 

16. — ^An  attachment  for  disobedience  to  an 
Order  of  Court  is  irregular  if  the  person  sought 
to  be  attached  has  not  been  served  with  a  true 
copy  of  the  order,  and  the  omission  of  the  title 
in  the  matter  of  A.,  an  infant,  is  a  material 
error.  In  re  Holt  (App.),  Law  Bep.  11  Ch.  D. 
168. 

17. — ^A  notice  of  motion  for  a  writ  of  attach- 
ment for  disobedience  to  an  order  made  on  an 
original  petition  need  not,  as  well  as  the  order, 
be  served  personally  on  the  respondent  to  the 
petition,  but  may  be  served  by  being  left  at  his 
residence.  Browni/ng  v.  Sdlri/n  (46  Law  J.  Bep. 
Chanc.  728 ;  Law  Bep.  6  Ch.  D.  611)  explained. 
In  re  A  SoUoOor,  49  Law  J.  Bep.  Chanc.  296. 

ATTOBNBY. 
[See  SOLioiTOB.] 

ATTOBNBY  AND  SOUCITOBS  ACTS,  1860, 

1870. 

[See  Chahpbbtt  :  Soucitob,  15,  20,  37-46.] 

ATTOBNMENT  CLAUSE. 
[See  MOBTaAOB,  1.] 

ATTOBNBY-GBNBBAL. 

Coneenb  of,  to  proseewHon  for  fabricating  voting 
paper  at  election  of  local  board,  [See  Public 
Hbalth  Aot,  2.] 

AUCTION  AND  AUCTIONEEB. 

1. — The  defendants,  auctioneers,  held  a  sale  on 
the  premiaei  of  a  railway  company,  which  was 


described  as  being  of  unclaimed  property  "by 
order  of  the  directors."  The  conditions  of  sale 
contained  these  words  :  **  The  lots  to  lie  at  the 
purchaser's  risk  from  time  of  sale,  and  to  be 
cleared  away  within  three  days  after  the  sale  at 
the  purchaser's  expense  with  all  faults  and 
defects.  If  from  any  cause  the  auctioneer  shall 
be  unable  to  deliver  any  lot,  then  in  such  case 
the  purchaser  shall  accept  compensation  calcu- 
lated, &c.  Upon  failure  of  complying  with  the 
above  conditions,  all  lots  uncleared  within  the 
time  aforesaid  shall  be  resold."  The  plaintiff 
bought  one  lot,  but  did  not  apply  for  delivery 
until  the  fourth  day  after  the  sale,  when  it  was 
not  forthcoming,  and  the  defendants  said  it  had 
been  delivered  to  some  one  else.  There  was  evi- 
dence that  it  had  been  seen  on  a  trolly  as  if  for 
delivery  on  the  morning  of  the  third  day.  In 
an  action  for  non-delivery  against  the  auction- 
eers,— Held,  that  auctioneers  not  being  in  the 
position  of  ordinary  agents,  there  was  on  the 
above  facts  evidence  for  the  jury  of  a  personal 
contract  by  the  defendants  to  deliver ;  and  if  they 
were  liable  to  be  sued,  then,  not  having  exercised 
the  power  of  resale,  they  were  not  ab»Dlved  from 
the  necessity  of  delivering  the  goods  by  reason 
of  the  brea(^  by  the  plaintiff  of  the  condition 
as  to  clearing  within  three  days,  that  not  being 
a  condition  precedent  to  his  right  to  claim  de- 
livery, as  it  did  not  go  to  the  whole  root  of  the 
consideration.  Wooifv.  Some,  46  Law  J.  Bep. 
Q.B.  634  ;  Law  Bep.  2  Q.B.  D.  366. 

2. — The  privilege  fiom  distress  which  is 
afforded  to  goods  sent  to  an  auctioneer  for  the 
purpose  of  mle  does  not  extend  to  them  if  re- 
moved from  the  premises  in  his  occupation. 
Lyons  v.  ElHatt,  46  Law  J.  Bep.  Q.B.  169 ;  Law 
Bep.  1  Q.B.  D.  210. 

An  auctioneer  advertised  a  sale  of  Y.'s  goods 
to  be  held  upon  Y.'s  premises.  The  plaintiff  sent 
some  plate  to  the  auctioneer  with  a  request  that 
he  would  put  it  into  Y.'s  sale,  and  the  auctioneer 
took  it  to  Y.'s  premises  for  that  purpose.  While 
it  was  there,  the  defendant,  Y.'s  landlord,  seieed 
the  plate  as  a  distress  for  rent  owing  to  bim  by 
Y.: — ^Held,  that  the  plate  was  not  pri^eged  from 
distress.    Ibid. 

8. — Goods,  the  separate  property  of  a  married 
woman,  were  placed  by  her  husband  in  a  hired 
warehouse,  and  entrusted  to  auctioneers  for  the 
purpose  of  sale: — Held,  that  the  auctioneers 
became  possessed  of  the  goods ;  so  that  (having 
received  notice  of  the  wife's  claim  before  sale) 
they  were  liable  to  the  wife  for  the  value  of 
both  the  goods  sold  and  goods  not  sold  but 
afterwards  removed  by  the  husband.  Dams  v. 
ArtingttaU,  49  Law  J.  Bep.  Chanc.  609. 

4. — ^In  actions  for  specific  p^ormance  the 
auctioneer  ought  not,  as  a  general  rule,  to  be 
made  a  defendant  in  respect  of  the  deposit, 
unless  he  has  refused  before  action  to  pay  the 
same  into  Court ;  but  in  a  case  where  the  deposit 
amounted  to  6,860Z., — Held,  that  the  largeness 
of  the  amount  justified  the  auctioneer's  being 
made  a  defendant  in  the  first  instance.  Earl  of 
Egmont  v.  Smith;  Smith  v.  Earl  of  Egm^nt^  46 
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Law  J.  Bep.  Ghana  356 ;  Law  Bep.  6  Gh.  D. 
469. 

MUrepresentaHon  by  auctioneer :  right  of  way* 
[See  Way,  4.] 

Memjorandtm  of  $ale :  omiuion  of  reference  to 
conditions  of  iole  in  auctioneer**  booh,  [See 
Frauds,  Statute  of,  9.] 

AWAED. 
[See  Abbit&ation,  17-22.] 

BAIL  IN  EBBOB. 
Praetieeoitogioing,  [See  HouSB  of  LOBDO,  7.] 

BAILMENT. 

Auetioneerg :  UabiUtg  of,  as  IfaHees.  [See 
Auction,  1-3.] 

Cah'drveer  and  cab-owner.  [See  Mabtbb  and 
Sebvant,  13.] 

Eailway  cloak-room :  depotU  of  property  on  con- 
dition.   [See  Cabbieb,  9.] 

Warehowtemcm  :  coneignment  of  goodg :  pledge 
by  contignee  during  voyage:  sets  of  biUt  of 
lading :  title  of  holder.  [See  Shipping  Law, 
F7.] 

BALLOT. 

Election  by,  by  pariekionert  in  whom  right  of 
presentation  vetted.  [See  Chubch  and 
Cleboy,  1.] 

Prosecution  for  offences  wider  BaUot  Act :  pro" 
duction  of  voting  papers.  [See  MUNICIPAL 
COBPOBATION,  9.] 

BANK  OF  ENGLAND. 

Order  in  chambers  for  tranter  of  stock :  juris- 
diction.   [See  Tbusteb  Acts,  18.] 

BANKEB  AND  BANKING  GOMPANY. 

(A)  BANKING  Company. 
(a)  Directors,  powers  of. 
(d)  Manager,  ponfers  of 
Ic)  Branch  banks. 

Id)  Winding-up. 

(B)  Bankeb  and  Gustomeb. 

(a)  Letters  qf  credit,  effect  of. 

(b)  lAen  of  bankers.  • 
{o)  Specific  appropriation  of  funds  in  hands 

of  bankers. 

[19  &  20  Yict.  c.  26  and  21  k  22  Vict.  c.  79 
repealed  (sec.  2).  General  and  special  croflslngs 
defined  (sec.  4).  Grossings  after  issae  by  law^ 
owner  aUowed  (sec.  6).  A  crossing  to  be  deemed 
a  material  part  of  a  cbeqne  (sec.  6).  A  cheque 
crossed  generally  to  be  paid  to  a  banker  only, 
and  a  cheque  crossed  specially  only  to  that 
banker  to  whom  it  is  crossed  or  to  his  agent 
(sea  7).    A  cheque  crossed  specially  to  more 


than  one  banker  not  to  be  paid  (sec.  8>  The 
banker  properly  paying  and  the  drawer  of  a 
specially  crossed  cheque  relieved  from  liability 
in  respect  thereof  (sec.  9).  A  banker  impro- 
perly paying  a  ctosiBed  cheque  made  liable  to 
owner  for  loss  occasioned  by  such  payment  (sec. 
10).  Bankers  relieved  from  responsibility  in 
certain  cases  (sec.  11).  Taker  of  cheque  marked 
'<not  negotiable-"  to  have  no  better  title  than 
person  from  whom  he  took  it.  A  banker  pro- 
perly receiving  payment  of  a  crossed  cheque  not 
to  be  liable  to  true  owner  by  reason  only  of  such 
receipt  (sec  12).    39  &  40  Yict.  c.  81.] 


(A)  BANKING  GOMPANY. 

(a)  Directors,  powers  of  , 

1, — B.  &  Co.  (Lim.)  were  largely  indebted 
to  the  West  of  England  Bank,  who  held  several 
of  the  debentures  of  the  company.  Mrs.  B.,  for 
valuable  consideration,  accepted  a  transfer  tiom 
two  of  the  directors  of  the  bank,  at  their  request, 
of  18,0002.  of  these  debentures,  provided  the 
bank  would  guarantee  the  payment  of  the  in- 
terest thereon.  The  bank  gave  the  guarantee. 
The  company  was  unable  to  pay  the  interest, 
and  the  bank  went  into  liquidation.  By  the 
deed  of  settlement  of  the  bank,  the  directors 
were  empowered  to  cairy  on  the  business  of 
banking  in  all  its  branches,  and  to  act  as  might 
appear  to  them  best  calculated  to  promote  the 
interest  of  the  bank.  Mrs.  B.  now  claimed  to 
be  admitted  as  a  creditor  against  the  assets  of 
the  bank  under  the  guarantee :— Held,  that  the 
directors,  in  giving  the  guarantee,  as  part  of  an 
arrangement  which  they  considered  to  be  for  the 
benefit  of  the  bank,  were  acting  within  their 
powers ;  and  claim  allowed.  In  re  The  West  of 
England  Bank ;  ex  parte  Booker,  49  Law  J.  Bep. 
Chanc.  400 ;  Law  Bep.  14  Oh.  D.  317. 

(&)  Manager,  powers  of. 

2* — Semble,  it  is  ultra  vires  of  the  manager 
of  a  bank  to  accept  for  the  bank  the  office  of 
treasurer  of  a  friendly  society.  In  re  The  West 
of  England  and  South  Wales  District  Bank  ;  ex 
parte  The  Swansea  Royal  Friendly  Society,  48 
Law  J.  Bep.  Chanc.  577 ;  Law  Bep.  11  Ch.  D. 
768. 

8. — The  acting  manager  of  a  bank,  there  being 
also  a  general  manager,  commenced  the  prosecu- 
tion of  the  plaintiff  for  stealing  a  bill  of  ex- 
change : — Held,  that  such  acting  manager  had 
no  authority  to  institute  a  prosecution,  and  that 
the  bank  was  not  liable  for  his  act.  The  Bank 
of  New  South  Wales  v.  Owston,  48  Law  J.  Bep. 
P.C.  26 ;  Law  Bep.  4  App.  Gas.  270. 

(c)  Brofujh  banks, 

4. — The  holder  of  a  promissory  note  presented 
it  at  the  head  office  of  the  bankers  of  the  maker 
for  payment.  They  sent  it  to  their  branch  at 
the  place  where  the  note  was  payable,  where  the 
(derk  cancelled  the  signature,  wrote  "  Paid  "  on 
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the  note  and  transmitted  a  draft  in  respect  of 
it  to  the  head  office : — Held,  that  the  head  office 
and  branch  being  one  and  the  same  bank,  the 
act  of  the  clerk  did  not  operate  to  charge  the 
bank  with  money  had  and  received  to  the  use  of 
the  holder.  Prinee  v.  The  Oriental  Ba/nk,  47 
Law  J.  Rep.  P.O.  42 ;  Law  Rep.  3  App.  Cas.  326. 

C<0  Windinff'Up. 
[See  Feiendlt  Socibtt,  2.] 

(B)  Bakkbb  and  Customeb.] 
(a)  Letter 9  of  credit,  effect  of, 

6. — Letters  of  credit,  containing  a  promise  to 
accept  bills,  create  a  contract  between  the  giver 
of  the  letters  and  the  person  who  advances 
money  on  the  faith  of  them  only  when  such 
letters  are  intended  to  be  shewn  to  third  persons 
for  the  purpose  of  obtaining  advances,  or  where 
the  giver  of  the  letter  has  so  conducted  himself 
that  snch  an  intention  may  fairly  be  presmned. 
The  Union  Bank  of  Canada  v.  Cole  (App.),  47 
Law  J.  Rep.  C.P.  100. 

Documents  in  the  form  of  letters  of  credit 
were  addressed  by  the  defendants  to  S.  &  Co., 
corn  merchants,  authorising  them  to  draw  bills 
on  the  defendants  against  shipments  of  grain. 
To  the  documents  certain  conditions  were  ap- 
pended. S.  &  Co.  drew  bills  upon  the  defendants 
under  the  credit  so  opened  without  performing 
the  conditions.  The  plaintiffs,  having  notice  of 
the  conditions,  and  knowing  that  they  were  xm* 
fulfilled,  advanced  money  on  the  bills  so  drawn, 
which  the  defendants  refused  to  accept.  Li  an 
action  against  the  defendants  for  not  accepting 
the  bills, — ^Held,  that  if  the  documents  created 
a  oontrsict  between  the  plaintiffs  and  defen- 
dants, it  was  subject  to  such  of  the  conditions 
as  -were  not  necessarily  subsequent  to  the  ad- 
vance.   Ibid. 

(fi)  lAen  of  ha/nhort, 

6. — Although  bankers  have  a  general  lien  on 
all  securities  deposited  by  their  customers,  cir- 
cumstances may  limit  such  lien  to  a  particular 
security.  The  London  Gha/rtered  Bank  of  Ave- 
tralia  v.  White  4"  Blaohoood,  48  Law  J.  Rep. 
P.O.  76 ;  Law  Rep.  4  App.  Cas.  413. 

[And  see  Bankbuptct,  D  24.] 

Lien  on  cheque  paid  to  them.     [See  Bill  of 
EXCHANQB,  7.] 

{jb)  Specific  appropriation  cffwnds  in  hands 

of  bankers. 

7. — C.  obtained  an  advance  of  2,0002.  from 
his  bankers,  and  gave  them  ten  promissory  notes 
for  the  amount,  a  surety  undertaking  in  the 
event  of  the  notes  not  being  paid  at  the  due 
dates  to  secure  the  amount  due.  When, the  first 
two  notes  fell  due  there  was  a  balance  in  C.'s 
favour  to  meet  them.  When  the  other  notes  fell 
due,  C.'s  account  was  overdrawn,  but  he  made 
sabaeqnent  payments  which,  if  he  had  not  been 
aftervmrds  lUlowed  to  overdraw,  would  have  met 


all  the  notes.  The  bankers  debited  the  first 
five  notes  to  C.'s  general  account,  but  kept  the 
last  five  notes  out  of  the  general  account.  On 
an  action  by  the  bankers  to  enforce  the  security 
against  the  surety, — Held,  that  the  subsequent 
payments  by  C.  must  be  considered  to  have  been 
appropriated  to  the  discharge  of  the  amount  due 
on  the  notes,  and  that  the  surety  was  discharged. 
£li/nnaird  v.  Webster,  48  Law  J.  Rep.  Chanc.  348 ; 
Law  Rep.  10  Ch.  D.  139. 

[And  see  Bill  of  Ezghangb,  26.] 

Bank  nates :  banks  of  issue :  Cape  Colony,  [See 
Colonial  Law,  18.] 

Banker^s  deposit  note:  gift  of:  donatio  mortis 
causa,    [See  Donatio  Mobtis  Causa,  2.] 

Cheque:  alteration qf  date,  [See  Bill  of  Ex- 
CHANOB,  1.] 

Cheque  :  crossing  :  name  of  banker :  21  &  22  Yict. 
c.  79.  s.  2.    [See  Bill  of  Exchanob,  2.] 

Cheque ;  payment  by :  payment  stopped  before 
cheque  cached,     [See  Attaghmbnt,  4.] 

Cheque :  payment  to  wrong  bankers.    [See  Bill 

OF  EXCHANOB,  3.] 

Cheque:  payment:  indorsement  of  cheque  to 
order,    [See  Bill  of  Exghanob,  10.] 

Cheque:  postdated  to  bea/rer:  admissibility  in 
evidence.    [See  Bill  of  Exchange,  8.] 

Death  of  pwrtner  in  banking  firm  :  liability  of 
his  estate :  novation  of  contract.  [See  Pabt- 
NBBSHIP,  24.] 

FoUowvng  money  improperly  mixed:  rule  in 
Clayton's  Case.    [See  Tbubt,  C  7.] 

Libel :  eiroular  :  notice  to  customers  that  cheques 
of  a  certain  bank  leould  not  be  accepted.  [See 
LiBBL,  11.] 

Partnership  account  with  bankers:  duty  of 
bankers  as  to.    [See  Pabtnebahip,  14.] 

BANKRUPTCY. 

(A)  JUBISDICnON  OF    THE  COIJBT  OF   BANK- 
BUPTCT. 

(a)  As  to  locality. 

(b)  As  to  property. 

{e)  In  composition  and  liquidation  proceed- 
ings, 
(d)  Cases  within  Chancery  jurisdiction, 
(B)  Act  of  Bankbuptcy. 

(a)  I'raudulent  preference. 

(1)  What  amounts  to,  generally. 

(2)  Assignment  of  entire  property  to 

secure  past  debt. 

(3)  Pressure  by  creditor. 

(b)  Personal  act  or  default. 

(<?)  Building  agreement:  fraud  on  bank' 
ruptcy  law. 

(d)  Execution  for  swm  exceeding  bOl. 

(jb)  Failure  to  comply  with  debtors  sum- 
mons. 

(/)  Notice  of  act  of  bankruptcy  awnlable 
for  adjudication. 
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BANKBUPTCY. 


(^}  Jnfamt  trader, 

(A)  Trader  :  lod^ing-haute  keeper. 

(C)  Adjudication. 

(a)  Petitionvng  oreditor^t  debt. 

(b)  Tender  at  hea/rin^  of  petition. 
(0)  Joint  and  teparate  ettateg. 

(d)  Advertitement  of  in  the  "  Oaaette.*^ 

(e)  Annulling  adjndieation, 

(D)  Proof. 

(a)  For  goodi  $old :  trade  or  eath  discounts, 

(b)  Contingent  liability. 

(0)  Debt  capable  of  being  estimated. 

(d)  Damages  founded  on  tort. 

(e)  Gaming  debt. 

(f)  By  solicitor  for  his  biU. 

(g)  Loan  to  trader,  to  be  employed  in  his 

business. 
(A)  Partnership. 

(1)  Proof  against  co-partner. 

(2)  Ostensible  partner. 

(8)  Joint  and  separate  estates :  double 

proof 
(4)  Adminietration  of  same  estate  in 
two  countries. 
(i)  Secured  creditors. 

(1)  Who  are. 

(2)  Mode  of  proof  by. 
ik)  Fictitious  biUs. 

(1)  For  sum  embezzled  without  prosecuting 

felon. 
(w)  PrrferentiaX  debts :  priority, 
in)  Procedure  and  evidence. 
(B)  Mutual  Obbdit. 

(F)  Tbustbb. 

(a)  Appointment  of  trustee. 

(1)  JSf^orcement  of  bond. 

(2)  Vacating  appointment  of  trustee. 
(J)  Property  in  reptUed  ownership  of  bank- 
rupt. 

(1)  General  scope  of  order  and  dis- 

position clauses. 

(2)  Custom  of  trade. 

(3)  Consent  of  true  owner. 

(4)  Things  in  action. 

(6)  Apparent  possession  under  Bills  of 
Sale  Act. 
(0)  Proceeds  of  sale  and  seizure  of  goods. 

(1)  Creditor  holding  security. 

(2)  Judgment  for  sum  exceeding  501. 

(3)  Notice  of  act  of  bankruptcy :  pro- 

tected transactions. 

(d)  After-acquired  property  of  bankrupt. 

(e)  Avoidance  of  voluntary  settlement. 

(f)  JXselaimer  by. 

(g)  Other  property  devolving  on  trustee. 
(A)  Joint  and  separate  estate:    property 

devolving  on  trustee  of. 
(t)  Powers  a/nd  liabilities. 
Ik)  Release  of. 

(G)  Public  Examination  of  Bankkupt. 
(H)  Order  of  DiscHARas. 

(ja)  Effect  of  generally. 

(b)  Discretion  of  court  to  refuse. 

(c)  Delegation  of  power  to  grant. 

(d)  Undischarged  bankrupt. 
(I)  Prosecution  of  Bankrupt. 


(K)  LiQUIDATIOH  BT  ABBAHOSMSHT. 

(a)  Petition:    description    of  petiUoning 

debtor. 

(b)  Besolution:  registration  and  validity  of. 
(0)   Voting  :  proxies. 

Id)  Power  to  summon  debtor  for  examina- 
tion, 
(jb)  Scheme  of  arrangement, 
CO  Trustee, 
(g)  Close  of  liquidation, 
(h)  After-acquired  property. 
(L)  Composition  with  Cbbditobs. 

(a)  Registration  and  validity  of. 

(b)  Voting  :  proxies. 

(0)  Statement  of  affairs. 

(d)  AUerationiff  place  of  first  meeting, 

(e)  Effect  of  composition. 

(1)  As  regards  creditors, 

(2)  As  regards  debtor. 
(/)  JProof 

(g)  DifmUt  in  payment  of  composition. 

(1)  Revival  ^original  debt. 

(2)  Adjudication  of  debtor  a  bankrupt. 

(3)  Power  of  court  over  surety. 

(4)  LiabilUy  of  surety. 
(M)  Pbacticb. 

(a)  Appeals  and  rekearings. 

(1)  When   appeal  Ues:    ** person  ag- 

grieved, 

(2)  Time  for  appeaMng. 

(3)  Lea^se  to  appeal. 

(4)  Non-appearam^  of  appellant. 

(5)  Security  for  costs :  amount  of  de- 

posit. 

(6)  Parties  to  be  served. 

(b)  Contempt  qf  court, 
(0)  Debtor  summons, 

(1)  Debt  contracted  abroad, 

(2)  Debt  disputed, 

(3)  By  receiver  in  Chancery, 

(4)  By  or  against  infant,  lunatic,  mar- 

ried woman,  4'0. 
(6)  By  several  creditors. 

(6)  Evidence  in  support, 

(7)  Security:  dismissal, 
(d)  Examination  of  trustee, 
le)  New  trial. 

(/)  PeHtion, 

(1)  Demurrable:  amendment. 

(2)  Use  of,  for  inequitable  purpose. 

(3)  A(fjoumment  of,  in  consideration 

of  bonus, 
(g)  Service. 

(A)  Staying  proceedings. 
(i)   Witness. 
(N)  Injunction. 

(a)  Jurisdiction  to  grant, 

(b)  Action  against  compounding  debtor, 
(0)  Service  of  notice  of . 

(0)  Recbiyeb. 

(P)  CJOSTS. 

(0)  Adjudication  :  omission  to  give  notiee  qf 

intention  to  dispute, 
(b)  Appeal,  of 
(0)  QmpositionfOf. 
(d)  Petitioning  creditor. 


BANKRUPTCY  (A)  Juribdiotion. 
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(e)  I^etUioning  debtor'g  wlieUors. 
(/)  Set-off  of  other  oosU. 
(£)  SkoHkand  writer' 9  notes. 
(A)  TaaMstion  of:  paHy  interegted. 
(0  Tnutee.of 


(A)  Jurisdiction  of  thb  Ooubt  of  Bamk- 

BUPTOT. 
(a)  Am  to  locality, 

1. — A  debtor's  smnmoiis  may  be  served  in 
this  conntiy  in  respect  of  a  debt  contnusted 
abroad  by  a  foreigner  with  a  foreigner.  Ex 
parte  Pascal ;  in  re  Myer  (App.),  46  Law  J.  Bep. 
Bankr.  81 ;  Law  Rep.  1  Ch.  D.  609. 

There  was  some  question  whether  the  debtor 
was  *•  residing"  in  England :— Held,  that  this 
was  immaterial,  the  provisions  of  rale  17  for  the 
issne  of  the  snmmons  by  the  Oonrt  of  the  dis- 
trict where  the  debtor  resides  or  carries  on 
business  being  merely  directory,  and  not  in- 
tended to  determine  any  question  of  jorisdic- 
tion.    Ibid. 

The  dMtwn  in  ExpaHe  CtLogUen  (40  Law  J. 
Bep.  Bankr.  28)  questioned.    Ibid. 

2.— After  presentation  of  a  bankruptcy  peti- 
tion in  an  English  County  Court  against  a 
trader,  who  carried  on  business  in  England  and 
Ireland,  and  had  creditors  and  assets  in  both 
countriea,  the  trader  obtained  an  adjudication 
against  fadmself  on  his  own  petition  in  the  Irish 
Bankruptoy  Court  before  the  English  petition 
oould  be  heard.  It  was  alleged  that  if  an  adjudi- 
cation 'nras  made  on  the  English  petition  the 
title  of  the  trustee  would  relate  back  so  as 
to  avoid  certain  transactions  of  the  bankrupt 
which  could  not  be  avoided  under  the  Irish  ad- 
judication. No  one  but  the  debtor  opposed  the 
English  petition :— Held,  that  an  adjudication 
ought  to  be  made  on  the  English  petition  for 
what  it  "was  worth,  leaving  for  future  determi- 
nation the  question  in  which  Court  the  adminis- 
tration of  the  assets  ought  ultimately  to  take 
place.  JEx  pwrte  MoOuUoch;  in  re  MeCuUoch 
(App.),  Law  Rep.  14  Ch.  D.  716. 

8. — ^An  English  Court  has  no  jurisdiction  to 
adjudicate  a  foreigner  domiciled  and  resident 
abroad,  who  is  a  member  of  an  English  firm,  a 
bankrupt.  Ear  parte  Blain  ;  in  re  Sowers  (App.), 
Uw  Rep.  12  Ch.  D.  480. 

(h)  As  to  property, 

4.— Where  there  is  a  simple  money  demand 
by  the  trustee  of  a  bankrupt's  property,  which 
is  capable  of  being  tried  by  the  ordinary  tri- 
bunals, the  Court  of  Bankrupt<^  will  not  assume 
jurisdiction  to  try  it  under  section  72  of  the 
Bankruptcy  Act,  1869.  Whether  the  Court  has 
such  jurisdiction  or  not,  quaere.  In  re  Pollard, 
Sons  1-  Company;  ex  parte  Diekin  (App.),  48 
Uw  J.  Rep.  Bankr.  36 ;  Law  Rep.  8  Ch.  D.  377. 

M.  &  C.  received  goods  from  P.  k  Co.  for  sale 
on  commission,  and  made  advances  to  them  by 
accepting  their  drafts  for  sums  proportioned  to 
te  invdoed  value.    They  afterwards  sold  the 
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goods  for  less  than  the  amount  of  the  accep- 
tances, and  mixed  the  proceeds  with  their  own 
money.  P.  &  Co.  having  gone  into  liquidation, 
some  of  the  bills  were  dishonoured  at  maturity, 
and  M.  &  C.  compounded  with  their  creditors, 
paying  seven  shillings  in  the  pound,  which  was 
received  by  the  holders  of  the  bills,  who  proved 
against  P.  &  Co.  for  the  balance.  The  trustee 
in  the  liquidation  of  P.  k  Co.  then  applied  for 
an  order  upon  M.  &  C.  for  payment  to  him  of 
the  balance  of  the  proceeds  of  sale,  after  deduct- 
ing the  sums  paid  to  the  holders  of  the  bills : — 
Held  (affirming  the  decision  of  the  Chief  Judge 
and  reversing  that  of  a  County  Court  Judge), 
that  the  proceeds  of  sale  not  being  earmarked, 
the  claim  was  a  mere  money  demand  capable  of 
being  tried  by  the  ordinary  tribunals,  and  the 
Court  of  Bankruptcy  would  not  exercise  juris- 
diction in  the  matter.    Ibid. 

5. — The  Court  of  Bankruptoy  has  no  jurisdic- 
tion to  direct  the  taking  of  an  account  which, 
when  taken,  may  result  in  a  money  demand  by 
the  trustee  in  bankruptoy  against  a  third  person, 
who  is  not  a  party  to  the  bankruptcy  proceed- 
ings. Ex  parte  Diekin  (No.  4  supra)  followed. 
In  re  Wood;  ex  parte  Miuyrame  (App.),  48  Law 
J.  Rep.  Bankr.  39 ;  Law  Rep.  10  Ch.  D.  96. 

6. — The  Court  of  Bankruptcy  has,  under  sec- 
tion 66  of  the  Bankruptcy  Act,  1869,  the  same 
jurisdiction  in  interpleader  as  was  formerly 
possessed  by  the  Superior  Courts  of  Conmion  Law 
under  1  &  2  Will.  4.  c.  68.  In  re  Bnek;  ex 
parte  Sheriff  of  Middlesex  (App.),  48  Law  J.  Rep. 
Bankr.  33 ;  Law  Rep.  10  Ch.  D.  676. 

7.— A  stranger  to  a  bankruptcy  who  is  willing 
to  submit  to  the  Court  the  determination  of  his 
right  as  to  the  property  of  the  bankrupt  ought 
to  be  encouraged  so  to  do.  The  trustee  in  bank- 
ruptcy ought  not  to  raise  objections  in  such  a 
case.  Ex  parte  Fletcher;  in  re  Hart  (App.), 
Law  Rep.  9  Ch.  D.  381. 

White  V.  Simmons  (40  Law  J.  Rep.  Chanc. 
689  ;  Law  Rep.  11  Bq.  426)  observed  upon,  and 
Ex  parte  Diokin  (No.  4  supra)  distinguished. 
Ibid. 

The  trustee  in  a  bankruptcy  was  ordered  to 
deliver  possession  of  a  house  of  which  the  bank- 
rupt had  been  weekly  tenant,  to  the  lessee,  who 
was  also,  as  between  himself*  and  the  banlorupt, 
mortgagee  of  the  lease.    Ibid. 

{c)  In  composition  and  liqmdation  proceedings, 

8. — The  Court  of  Bankruptcy  has  jurisdiction 
to  order  the  taxation  of  the  debtor's  solicitor's 
costs  under  a  composition.  Ex  parte  Shepherd  ; 
in  re  Dixon,  46  I^w  J.  Rep.  Beuikr.  103 ;  Law 
Rep.  2  Ch.  D.  430. 

Where  the  debtor's  solicitor  brought  an  action 
against  the  debtor  for  costs  incurred  in  com- 
position proceedings,  the  Court  restrained  the 
action  upon  the  terms  of  the  trustee  in  the  com- 
position paying  a  sum  into  Court  and  under- 
taking to  pay  the  balance  of  the  costs  when 
taxed.    Ibid. 

9. — Resolutions  were  passed  in  a  liquidation 
that  the  debtor  should  have  his  discharge  on  the 
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tnniee  oertifyiiig  that  he  bad  aatiafied  hunaelf 
that  the  debtor  bad  lendered  all  the  afwrifttafirT 
in  bis  power  in  realising  bis  estate.  The  tmstee, 
witboat  snAdcot  reason,  refused  so  to  certify 
and  procure  the  debtor's  dischazge  :~Ueld,  tlat 
the  Court  had  no  power  to  oompd  the  trustee  to 
sign  such  oertiiksate^  bat  that  it  would  aider  the 
debtor  to  be  dischaiged.  In  re  Sekolet ;  ex  pmrU 
B^U,  47  Law  J.  B^  Bankr.  28. 

(d)  Cuei  mtkim  Chancery  jwrudiction, 

10.— Where  a  mortgagor  becomes  bankrupt 
and  his  mortgagee  appliee  in  bankmptcy  for 
foredosue,  the  time  fixed  fat  payment  should 
be  six  months,  although  the  trustee  may  admit 
he  basno  aaseta.  Ex  parte  fUUker;  in  re  ffari 
(App.),  Law  Bep.  10  Ch.  D.  6ia 

Observations  on  the  juzisdiotioii  of  the  Oourt 
of  Banknqitcy  to  make  an  ocder  of  forodoeure. 
Ibid. 

IL — ^An  equitable  mortgagee,  b|y  deposit  of 
title^eeds,  having  commenced  an  action  for 
foredosure  against  the  trustees  of  a  banknq>t*s 
estate^  the  Court  of  Appeal  (aiBiming  the  de- 
cision of  one  of  the  Begistran)  dedlned  to  in* 
terf  ere  under  the  72Dd  section  of  the  Bankruptcy 
Act,  1869.  In  re  Englamd;  ex  parte  PemeU 
(App.X  47  Law  J.  Bep.  Bankr.  21;  Law  Bep.  6 
Ch.  D.  336. 

12. — The  plaintifEs  brought  an  action  against 
the  trustee  of  a  composition  deed,  registered  in 
bankruptcy,  to  compel  him  to  sue  for  some  of 
their  debtor's  estate,  outstanding  in  Trinidad. 
The  plaintiffs  were  the  only  creditors  interested 
under  the  deed.  They  relied  among  other 
things  upon  this,  that  the  deed  contained 
clauses  which,  since  it  was  executed,  bad  been 
decided  to  be  invalid.  The  defendant  objected 
to  the  jurisdiction  of  the  Court  of  Chancery : — 
Held,  that  the  Court  of  Bankruptcy  had  not  the 
exclusive  jurisdiction ;  and  a  motion  to  stay  this 
action,  and  transfer  the  matters  to  that  Court, 
was  refused,  with  costs.  Jenney  t.  Bell,  45  Law 
J.  Bep.  Chanc.  369 ;  Law  Bep.  2  Ch.  D.  647. 

18* — Where  a  trustee  in  bankruptcy  impugns 
a  transaction  between  the  bankrupt  and  a  third 
party  on  the  grormd  that  it  is  void  by  virtue  of 
the  provisions  of  the  Bankruptcy  Acts,  there  the 
Court  of  Bi^ikmptcy  will  decide  the  matter,  but 
where  the  trustee  faas  no  better  title  than  the 
bankrupt  himself  would  have  had,  there  the 
matter  should  be  left  to  the  ordinary  tribunals. 
In  re  Taies;  ex  parte  Brown  (App.),  48  Law  J. 
Bep.  Bankr.  78 ;  Law  Bep.  11  Ch.  D.  148. 

14.— Mortgages  executed  by  the  bankrupt 
more  than  twelve  months  before  the  adjudica- 
tion were  impeached  by  the  trustee  in  the 
bankruptcy,  and  the  County  Court  Judge  directed 
certain  issues  to  be  tried  by  a  jury.  The  jury 
found  that  the  mortgages  were  executed  with 
intent  to  defeat  and  delay  creditors,  and 
the  County  Court  Judge  ordered  the  deeds 
to  be  delivered  up  to  be  cancelled.  On  ap- 
peal to  the  Chief  Judge,  the  Court  took  the 
objection  that  as  the  deeds  could  not  be  im- 
peached by  virtue  of  the  Bankruptcy  Law,  the 


Court  of  Banknqilcy  had  no  juziadictioD,  and 
discharged  the  cider  of  the  Coimty  Court  Judge 
without  costs.  In  re  Sarrimm ;  ex  parte 
Hmrrim^  49  Law  J.  Bep.  Bankr.  30;  Law  Bep. 
13  Ch.  D.  603. 

15. — The  Court  of  Bankruptcy  has  jurisdic- 
tioo  to  restrain  proceedings  in  the  Supreme 
Court.  £x parte  Dittan  ;  in  re  Woode  (Ajpp.),  46 
Law  J.  Hep,  Bankr.  87 ;  Law  Bep.  1  Ch.  D.  667. 

Proceedings  in  a  f oreclcsore  suit  by  an  equit- 
able mortgagee  against  a  trustee  in  bankruptcy 
restrained ;  but  l^kl,  that  the  mortgagee  would 
not  be  ordered  to  ddirer  up  his  title-deeds  to 
enable  the  trustee  to  complete  a  sale  until 
payment  iuto  Court  of  a  suffident  amount  to 
answer  his  daim.    Ibid. 

16. — In  1873  a  bankruptcy,  under  whidi  no 
assets  had  been  realised,  was  closed,  but  the 
bankrupt  did  not  obtain  an  order  of  disdiaige. 
In  Apnl,  1877,  the  bankrupt  died,  leaving  assets 
of  which  he  had  disposed  by  will.  The  petition- 
ing creditor,  then,  with  notice  to  the  executors 
of  the  will,  i^if^ied  to  the  Bankruptcy  Court  for 
leaTe  to  enforce  his  debt  against  the  estate  of 
the  bankrupt  as  a  judgment  debt,  or  for  liberty 
to  institute  proceedings  in  the  Chancery  Divisiou 
for  the  administration  of  the  bankrupt's  estate : 
— Held,  that  section  64  of  the  Bankruptcy  Act, 
1869,  did  not  enable  the  Court  to  sanction  pro- 
ceedings against  the  estate  of  a  deceased  bank- 
nipt,  aind  Uiat,  as  the  creditor  could  commence 
piooeedings  for  administration  without  the 
leave  of  the  Court,  such  leave  was  uimecessaiy. 
ExpaHe  Kelly;  in  re  Simmons  (App.),  47  Law 
J.  Bep.  Bankr.  30 ;  Law  Bep.  7  Ch.  D.  161. 

17.— An  objection  to  the  extraordinary  juris- 
diction confened  on  the  Court  of  Bankruptcy 
by  the  72nd  aection  of  the  Bankruptcy  Act, 
1869,  must  be  taken  at  the  earliest  possible 
oppcntunity,  and,  if  not  taken  in  the  first  in- 
stance, will  not  be  entertained  on  an  appeal ; 
but  the  Court  itself  can  at  any  time  take  the 
objection.  In  re  jSOUmAt/  ex  parte  Sminbanit 
(App.),  48  Law  J.  Bep.  Bankr.  120 ;  Law  Bep. 
11  Ch.  D.  626. 

Set-off:   Scotch  law:  ooUaterml  seeurity.    [See 
Scotch  Law,  2.] 

(B)  Act  op  Bakkbuptoy 

(a)  Fraudulent  prrferenee. 

(1)  What  ammmti  to,  generally^ 

I.~The  rules  of  the  Stock  Exchange  provide 
that  a  member  who  is  unable  to  meet  his  en- 
gagements on  the  Stock  Bxdiange  shall  be 
declared  a  de&ulter,  aiMl  thereupon  cease  to  be 
a  member,  and  shall  not  be  re-admitted  unless 
he  shall  pay  at  least  one-third  of  his  Stock 
Exchange  debts ;  also  that  the  official  assignees 
of  the  Stock  Exchange  shall  obtain  from  the 
defaulter  and  examine  his  books  of  aooonnt, 
collect  his  assets  and  administer  his  estate  in 
conformity  with  the  directions  of  the  Stock 
Exchange  creditors.  C,  a  member  of  the  Stock 
Exchange,  being  unable  to  meet  his  engage* 
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ments,  was  declared  a  defaulter.  His  Stock 
Exchange  liabilities  amounted  to  24,7902.,  and 
he  also  owed  107,0002.  to  another  creditor.  His 
assets  amoTinted  to  8,0002.,  including  6,0002., 
his  balance  at  his  baiJcers*.  The  secretary  of 
the  Stock  Exchange  gave  notice  to  the  bankers 
not  to  part  with  the  balance.  Next  day  the 
debtor  attended  with  his  books  of  account  a 
meeting  of  his  Stock  Exchange  creditors,  and 
stated  to  them  that  he  had  no  outside  creditors. 
He  was  then  informed  that  if  he  conld  pay  to 
his  Stock  Exchange  creditors  a  dividend  of 
13«.  id,  in  the  pound,  his  re-admission  would 
not  be  opposed.  He  accordingly,  in  accordance 
with  the  request  of  the  official  assignees,  handed 
to  them  a  cheque  for  the  5,0002.,  and  out  of  this 
sum  a  dividend  of  di.  id.  was  distributed  among 
the  Stock  Exchange  creditors.  The  debtor  sub- 
sequently filed  a  liquidation  petition,  and  was 
adjudicated  a  baakrcipt : — Held,  that  the  pay- 
ment of  the  6,0002.  was  a  cestio  honortim,  and 
also  a  fraudulent  preference  within  the  92nd 
section  of  the  Bankruptcy  Act,  1869,  and  that 
the  trustee  in  the  bankruptcy  was  entitled  to 
recover  the  money  from  the  official  assignees  of 
the  Stock  Exchange.  TamMns  v.  Saffery  (H.L.), 
47  Law  J.  Rep.  Bankr.  11 ;  Law  Bep.  3  App. 
Gas.  213  ;  on  appeal  from  the  Court  of  Appeal 
(nam.  Ex  ptvrte  Saffery ;  in  re  Cooke'),  46  Law 
J.  Bep.  Bankr.  34  ;  Law  Bep.  4  Oh.  D.  666. 

2. — ^When  an  insolvent  debtor  makes  a  general 
arrangement  with  his  creditors,  a  private  stipu- 
lation by  one  creditor  for  future  payments  by 
the  debtor  on  account  of  his  debt,  ultra  the 
compoedtion,  is  so  far  in  law  fraudulent  that 
money  subsequently  paid  thereunder  can  be  re- 
covered back  by  the  debtor.  In  re  Lenzberg't 
P&lieif,  47  Law  J.  Bep.  Chanc.  178 ;  Law  Bep. 
7  Ch.  D.  660. 

3.— K.  k  Go.  sent  a  cheque  of  2,0002.  to  S.  & 
Go.  to  provide  funds  to  meet  certain  bills  at 
maturily,  which  had  been  drawn  by  E.  8c  Go. 
upon  and  had  been  accepted  by  S.  &  Co.,  who 
kept  an  account  at  the  Bank  of  England  for 
the  purpose  of  meeting  their  acceptances.  The 
cheque  was  by  mistake  paid  into  another  bank, 
where  S.  &  Co.  had  their  general  banking 
account,  and  such  bank  refused  to  allow  them 
to  withdraw  it.  Before  the  Inlls  matured  S.  & 
Co.,  finding  themselves  insolvent,  drew  a  cheque 
for  the  2,C^2.  on  the  Bank  of  England,  intend- 
ing to  remit  it  to  K.  &  Co.  but  were  advised 
they  could  not  properly  do  so.  The  next  day 
they  stopped  payment,  and  shortly  afterwards 
went  into  liquidation.  K.  &  Co.  jiaid  the  bills 
at  maturity,  and  the  2,0002.  was  placed  in  medio. 
An  application  by  E.  &  Co.  that  the  2,0002. 
should  be  paid  to  them  having  been  dismissed 
on  the  ground  that  the  repayment  of  the  money 
to  them  by  S.  &  Go.  would  have  been  a  fraudu- 
lent preference, — Held  (on  appeal),  that  as  S.  & 
Go.  never  intended  to  misappropriate  the  2,0002. 
the  payment  of  it  by  misteJEe  into  their  general 
aocoimt  was  not  a  breach  of  trust,  and  there- 
fore that  the  relation  of  debtor  and  creditor 
between  S.  &  Co.  and  K.  8c  Go.  was  never  created, 


and  the  question  of  fraudulent  preference  did 
not  arise,  and  consequently  that  E.  &  Go.  were 
entitled  to  the  money.  In  re  Smith,  Fleming  ^ 
Company  ;  ex  paHe  KeUy  ^  Company  (App.),  48 
Law  J.  Bep.  Bankr.  66  ;  Law  Bep.  11  Ch.  D.  306. 

4. — At  a  meeting  of  the  defendant's  creditors 
the  plaintiff,  one  of  the  creditors,  signed,  in 
common  with  the  others  present,  an  agreement 
to  accept  **  10».  in  the  pound,"  on  the  under- 
stancUng  that  "no  concealment  or  fraud  has 
been  practised,  .  .  .  the  whole  of  the  creditors 
receiving  not  exceeding  a  like  sxmi  in  discharge 
of  their  debts."  At  the  time  of  signing  the 
creditors  knew  that  the  defendant  was  being 
sued  in  the  County  Court  by  another  creditor 
who  did  not  sign.  The  defendant  having  paid 
the  last-mentioned  creditor  in  full, — Held,  that 
his  so  doing  did  not  render  the  transaction  void 
Carrey  v  Barrett^  Law  Bep.  4  C.P.  D.  379 

5. — A  loan  was  made  to  A.  under  a  verbal 
agreement  to  execute  a  bill  of  sale  when  re- 
quired. The  lender  died,  and  his  executor 
obtained  a  bill  of  sale  three  months  before  A. 
became  bankrupt,  but  agreed  not  to  put  it  in 
force  until  other  creditors  pressed  A.  There 
was  no  further  advance : — Held,  void  as  against 
the  trustee  in  bankruptcy.  Ex  pwrte  BoUand ; 
in  re  6%b»n,  Law  Bep.  8  Ch.  D.  230. 

(2)  Auignmewt  of  enti/re  property  to  ieowre 

pagt  debt, 

6.  —  A  bill  of  sale  of  all  the  grantor's  then 
existing  and  after-acquired  property,  to  secure 
an  existing  debt  and  further  advances,  is  not 
necessarily  void  xmder  13  Eliz.  c.  6,  but  only 
if  not  made  Inmafide—Ht^BX  is,  if  it  is  a  mere 
device  for  retaining  a  benefit  to  the  grantor.  Ex 
parte  Qame% ;  in  re  Bamford  (App.),  Law  Bep. 
12  Ch.  D.  314. 

7. — ^A  bill  of  sale  was  executed  over  stock-in- 
trade,  machinery  and  furniture,  to  secure  a  debt 
due  for  goods  delivered  in  the  course  of  busi- 
ness, and  as  a  security  for  a  further  supply  of 
goods  about  to  be  sent.  Further  goods  to  a  con- 
siderable amount  were  actually  supplied.  There 
was  evidence  that  the  bill  of  sale  did  not  in- 
clude the  book  debts  and  other  matters,  shew- 
ing, in  the  opinion  of  the  Judge,  that  the 
transaction  was  hona  fide  for  the  purpose  of 
enabling  the  debtor  to  carry  on  his  business : — 
Held  (affirming  the  decision  of  Bacon,  C.J.,  46 
Law  J.  Bep.  Bankr.  14 ;  Law  Bep.  1  Ch.  D.  290), 
that  as  there  was  no  fraudulent  intention  in  the 
transaction,  and  as  the  stipulation  to  supply 
further  goods  was  supported  by  a  further  supply 
to  a  considerable  amount,  the  bill  of  sale  was 
valid.  In  re  Win-ttanley  ;  ex  parte  Sheen  (App.), 
46  Law  J.  Bep.  Bankr.  89 ;  Law  Bep.  1  Ch.  D.  660. 

8. — ^Where  a  debtor  has  an  interest  in  a  part- 
nerdiip  which  turns  out  to  be  insolvent,  a  bill 
of  sale  which  comprises  the  whole  of  his  sepa- 
rate estate,  but  does  not  include  his  partnership 
assets,  and  which  was  given  to  secure  an  ante- 
cedent debt,  is  an  act  of  bankruptcy.  Ex  parte 
Trevor;  in  re  Burghardt,  46  Law  J.  Bep.  Bankr. 
27 ;  Law  Bep.  1  Ch.  D,  297. 
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Semble,  a  power  in  a  biU  of  aale  to  seiao 
mortgaged  property  if  payment  of  the  sun 
secured  is  not  made  npon  demand  after  notioe 
in  writing,  will  not  authorise  the  mortgagee  to 
make  a  demand,  and  upon  its  not  being  com- 
plied with  to  seize  the  property  on  the  same 
day.    Ibid. 

9. — C.,  a  trader,  being  indebted  to  his  brother 
J.  to  the  extent  of  800^.,  applied  to  him  for  a 
further  advance  of  150Z.,  and  J.  agreed  to  ad- 
vance the  money  to  C.  by  instcUments  as  wanted, 
if  C.  would  agree  to  give  him  a  mortgage.  Ac- 
cordingly J.  advanced  C.  three  several  sums  of 
601.,  and  on  advancing  the  last  sum  of  501.  took 
from  him  a  mortgage  of  what  was  substantially 
all  his  property,  to  secure  960/.  and  further 
advances.  J.  afterwards  advanced  a  further 
sum  of  1001.  The  Court  of  Appeal  being  of 
opinion  under  the  circumstances  that  the  mort- 
gage was  for  a  substantial  advance  bona  fide 
made  for  the  purpose  of  enabling  0.  to  carry  on 
his  business, — Held  (reversing  the  dedslon  of 
tiie  Chief  Judge),  that  it  was  not  an  act  of  bank- 
ruptcy. Ex  paHe  FUher  ;  in  re  Ash  (41  Law 
J.  Rep.  Bankr.  62  ;  Law^Eep.  7  Chanc.  636),  con- 
sidered and  distinguished.  In  re  King  ;  ex  parte 
King  (App.),  46  Law  J.  Bep.  Bankr.  109:  Law 
Bep.  2  Ch.  D.  266. 

10.— A  publican,  being  indebted  to  his  spirit 
merchants  in  668Z.,  ordered  from  them  goods  to 
the  value  of  92Z.  11#.,  part  of  which  were  for 
immediate  delivery  and  the  rest  in  bond ;  and 
at  the  same  time  paid  them  on  account  60/.  in 
cash  and  a  cheque  for  \00l.  The  meichants 
despatched  the  goods  ordered  for  delivery,  which 
were  of  the  value  of  62/.,  but  before  they  reached 
their  destination  the  cheque  was  dishonoured. 
The  merchants  stopped  the  goods  in  tramitu. 
Thereupon  the  customer  paid  the  amount  of 
the  cheque,  but  was  informed  by  the  merchants 
that  they  would  not  release  the  goods  in  tran- 
situ, or  supply  him  with  more  goods,  unless  he 
gave  security  for  his  account.  He  then,  in  con- 
sideration of  their  releasing  the  goods,  executed 
a  bill  of  sale  in  favour  of  the  merchiuits  of  the 
bulk  but  not  the  whole  of  his  property,  defea- 
sible on  payment  of  their  debt  immediately 
upon  demand,  with  power  of  seizure  and  sale 
in  default  of  payment.  The  goods  were  de- 
livered, and  the  debtor  continued  his  business, 
but  in  the  following  week  the  merchants  dis- 
covered that  he  was  absenting  himself  from 
home  at  a  busy  time,  and  they  took  possession 
under  the  bill  of  sale.  One  week  after  this  the 
debtor  filed  his  petition  for  liquidation  :— Held, 
upon  these  facts,  that  there  was  present  con- 
sideration for  the  bill  of  sale,  amounting  to  a 
substantial  advance  for  the  purpose  of  carrying 
on  the  business,  and  that  the  assignment  was 
not  an  act  of  bankruptcy.  Ex  jtoHe  ThrelfaU  ; 
in  re  Williamson,  46  Law  J.  Rep.  Bankr.  8. 

11,— M.,  being  already  indebted  to  B.,  wrote 
telling  him  he  had  forged  his  signature  to  a  biU 
of  exchange  for  100/.,  and  entreating  B.  to  take 
up  the  bill  to  save  him  from  prosecution  and 
ruin,  and  offering,  if  B.  would  do  so,  to  give  a 


bill  of  sale  of  all  his  proparty  to  secure  the 
amount  of  the  aTtatang  debt  and  the  fortbar 
advance.  B.  advanced  the  money  and  took  the 
bill  of  sale.  Shortly  afterwards  he  took  po^ 
session  under  it  and  sold  the  goods,  and  subse- 
quently M.  was  adjudicated  bankrupt,  the  exe- 
cution of  the  assignment  being  the  alleged  act 
of  bankruptcy.  On  an  application  by  the  trus- 
tee to  recover  the  proceeds  of  the  sale, — Held, 
that,  assuming  the  transaction  between  B.  and 
M.  was  illegal,  yet  as  B.  had  obtained  posses- 
sion of  the  property,  M.  being  in  paH  deUdo, 
could  not,  if  he  had  remained  solvent,  have  re- 
covered it  back,  and  that  there  having  been  no 
offence  against  the  bankruptcy  laws,  the  trustee 
in  bankruptcy  stood  in  no  better  position.  Em 
parte  Butt ;  in  re  Maplebaek  (App.),  46  Law  J. 
Rep.  Bankr.  14 ;  Law  Bep.  4  Ch.  D.  160  {nam.  Ex 
pa/rte  CaXdeeatt;  in  re  Maplebaek). 

8emble,  that  the  transaction  did  not  amount 
to  compounding  a  felony,  or  to  misprision  of 
felony.    Ibid. 

12.—The  appellant  advanced  20/.  to  the 
debtor  in  May  upon  a  bill  of  sale  of  the  debtor's 
whole  property,  securing  that  sum  and  40/.  pre- 
vious advances.  It  was  at  the  same  time  agreed 
that  this  bill  of  sale  should  not  be  registered, 
but  the  debtor  should,  if  required,  execute  an- 
other bill  of  sale.  In  July  the  debtor  was  called 
upon  under  the  agreement  to  give  another  bill 
of  sale,  which  was  duly  executed  and  regis- 
tered. In  the  same  month  the  appellant  pot  a 
man  in  possession,  and  continued  in  such  pos- 
session until  September,  when  the  debtor  filed 
a  petition  for  liquidation :  —  Held,  that  the 
second  bill  of  sale  was  not  an  act  of  bank- 
ruptcy, and  that  the  trustee  under  the  liquida- 
tion could  not  claim  the  goods.  Ex  parte  Sail; 
in  re  Jackson,  46  Law  J.  Rep.  Bankr.  39 ;  Law 
Rep.  4  Ch.  D.  682. 

13.— The  question  whether  a  further  advance 
to  a  trader  will  sustain  an  assignment  to  secure 
it  and  a  p*evious  debt  is  not  simply  a  question 
of  amount,  but  a  question  whether  the  advance 
was  made  to  enable  the  trader  to  continue  busi- 
ness, or  merely  to  enable  the  creditor  to  obtain  a 
security.  Ex  parte  Gfreener  ;  in  re  Vane  (^App.)* 
46  Law  J.  Rep.  Bankr.  769. 

A  firm  of  traders,  one  of  the  partners  in 
which  was  an  infant,  in  consideration  of  one  of 
their  creditors  paying  out  an  execution  for 
about  100/.,  executed  an  assignment  to  him  of 
their  whole  joint  and  separate  property  to  se- 
cure the  repayment  of  the  100/.,  and  an  exist- 
ing debt  of  about  200/.,  on  demand.  The 
business  was  carried  on  for  about  three  weeks 
by  the  firm  when  the  bill  of  sale  holder  took 
possession,  and  the  firm  then  went  into  liquida- 
tion : — Held  (reversing  the  decision  of  the  Chief 
Judge),  that  the  payment  of  the  execution  cre- 
ditor was  not  a  present  advance  such  as  to 
sustain  the  assignment.    Ibid. 

Quaere,  whether  the  trustee  in  the  joint  liqui- 
dation could  set  up  the  ini^cy  of  one  of  the 
debtors  against  the  security.    Ibid. 

When  the  execution  creditor  was  paid  oat, 
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the  debtors  bad  already  ooxxunitted  an  act  of 
bankraptcy  by  non-oompliance  with  a  debtor 
summons  in  respect  of  the  execution  creditor's 
debt :— Held  (by  the  Chief  Judge),  that  the 
trostee  in  the  liquidation  could  not  avail  him- 
self of  that  act  of  bankruptcy,  it  having  been 
annulled  when  the  debt  in  respect  of  which  it 
arose  was  satisfied.    Ibid. 

14* — A  farmer,  knowing  that  he  was  hope- 
lessly insolvent,  but,  for  the  purpose  of  going 
on  as  long  as  he  could,  obtained  an  advance 
from  a  money  lender,  to  whom  he  was  already 
indebted,  upon  the  security  of  a  bill  of  sale  of 
all  his  effects,  stock,  crops,  &c.,  both  present 
and  future.  Nine  months  aiterwaids  he  failed 
to  pay  an  instalment  due,  and  the  grantee  of 
the  bUl  of  sale  took  possession  of  and  sold  the 
effects.  Upon  action  brought  by  the  trustee  in 
bankruptcy  of  the  grantor's  estate,  claiming  the 
proceeds  of  the  sale,— Held  (within  Mercer  v. 
Patemn,  27  Law  J.  Bep.  Ezch.  64),  that  the 
granting  of  the  bill  of  sale  did  not  amount  to 
an  act  of  bankruptcy  so  as  to  defeat  the  title  of 
the  defendant  under  it.  Heath  v.  Coohra/Mt  46 
Law  J.  Bep.  Q.B.  727. 

16 .-^A  judgment  debtor  gave  a  written  un- 
dertiddng,  in  the  event  of  the  judgment  creditor 
not  levying  execution  for  his  judgment  debt, 
to  execute  on  demand  a  bill  of  sale  of  substan- 
tially the  whole  of  his  property.  The  creditor 
forbore  to  levy  execution,  gave  time  and  made 
further  advances.  Ultimately  a  bill  of  sale 
was  executed  to  secure  tbe  judgment  debt  and 
subsequent  advances,  no  fresh  advance  being 
made  on  the  execution  of  the  bill  of  sale,  the 
deed  purporting  to  be  made  in  pursuance  of  the 
undertalong.  Two  days  afterwards  the  debtor 
filed  a  liquidation  petition  :— Held,  that  the  bill 
of  sale  was  an  act  of  bankruptcy,  and  that  the 
forbearance  to  levy  execution  was  not  a  suffi- 
cient equivalent  for  it.  Woodhou9e  v.  Mwrray 
(36  Law  J.  Bep.  Q.B.  282 ;  Law  Bep.  2  Q.B. 
634)  followed.  PhUps  v.  Homstedt  (Law  Bep. 
I  Sx.  D.  62)  questioned.  In  re  Baum  ;  ex  parte 
Cooper  (No.  2)  (App.),  48  Law  J.  Bep.  Bankr. 
54  ;  Law  Bep.  10  Ch.  D.  313. 

16. — Where,  on  the  eve  of  the  grantor's  bank- 
ruptcy, a  bill  of  sale  comprising  the  whole  of 
his  property  is  given  to  secure  a  pre-existing 
debt,  and  it  ia  attempted  to  support  it  by  an 
agreement  alleged  to  have  been  made  at  the 
time  when  the  money  was  advanced,  it  is  for 
the  Court  to  judge  &om  all  the  surrounding 
circumstances  whether  the  agreement  was  a 
dona  fide  one,  or  whether  the  giving  of  the  bill 
of  sale  was  purposely  postponed  in  order  to 
protect  the  grantor's  credit.  The  fact  that  the 
agreement  was  to  give  the  bill  of  sale  *'  if  or 
when  required  "  by  the  creditor  does  not  of  itself 
necessarily  invalidate  it.  Ba}  parte  Fisher  (41 
Law  J.  Bep.  Bankr.  62;  Law  Bep.  7  Chanc. 
636)  explained.  The  Court  will  require  a  very 
clear  explanation  of  the  delay  in  the  execution 
of  the  bill  of  sale,  and  the  onui  is  on  the  per- 
son who  sets  up  the  prior  agreement  to  prove 
not  only  its  existence,  but  the  bona  fides  of  it. 


Bx  parte  JSUner ;  in  re  Parker  (App.),  Law 
Bep.  13  Ch.  D.  246. 

17. — Seventeen  days  before  a  trader  filed  a 
liquidation  petition  he  executed  a  bill  of  sale 
of  substantially  the  whole  of  his  property,  to 
secure  the  repayment  of  an  advance  which  had 
been  made  to  him  two  months  previously.  At 
the  time  when  the  advance  was  made  the  bor- 
rower agreed  to  give  a  bill  of  sale  to  secure  it ; 
bat  the  agreement  was  that  the  bill  of  sale  was 
not  to  be  signed  until  the  lender  "  lost  confi- 
dence "  in  the  borrower : — Held  (reversing  the 
decision  of  Bacon,  C.J.),  that  this  amounted  to 
an  agreement  to  postpone  the  giving  of  the 
bill  of  sale  until  the  grantor  should  be  on  the 
verge  of  bankruptcy;  and  that,  consequently, 
on  the  principle  of  JEx  parte  Fisher  (41  Law  J. 
Bep.  Bankr.  62 ;  Law  Bep.  7  Chanc.  636),  the 
bill  of  sale  could  not  be  supported.  In  esti- 
mating whether  a  bill  of  sale  comprises  the 
whole  of  a  trader's  property,  the  value  of  his 
book  debts  is  to  be  taken  into  account.  £x 
parte  Foxley  (Law  Bep.  3  Chanc.  615)  explained. 
Ex  parte  Burton ;  in  re  TwutaU  (App.),  Ijaw 
Bep.  13  Ch.  D.  102. 

[And  see  6  6  supra ;  M  3,  4,  infra ;  Bill  of 

Salb,  38.] 

(3)  Pressure  by  oredUor, 

18. — ^Where  there  is  any  pressure  or  negotia- 
tion by  a  creditor  for  a  security  on  the  part  of 
the  debtor,  such  security  will  not  be  a  fraudu- 
lent preference,  although  the  creditor  knows 
the  debtor  to  be  in  embarrassed  circumstances. 
^lith  V.  Pilgrim,  Law  Bep.  2  Ch.  D.  127. 

Departing  from  dweUing-house :  intent  to  defeat 
or  delay  creditors.    [See  M  37  infra.] 

{V)  Personal  act  or  defavU, 

10. — An  act  of  bankruptcy  must  be  a  per- 
sonal act  or  default,  not  committed  through  an 
agent  or  by  a  firm  as  such.  Ex  parte  Blain  ;  in 
re  Sowers  (App.),  Law  Bep.  12  Ch.  D.  622. 

(jo)  Building  agreement:  fraud  on  bankruptcy 

law. 

20. — ^A  building  contract  contained  a  stipu- 
lation that  in  the  event  of  the  builder  becoming 
bankrupt  or  insolvent,  all  materials,  plant, 
chattels,  &c.,  on  the  ground,  which  should  not 
have  been  actually  demised  to  the  builder 
(under  a  previous  clause,  by  which  the  landowner 
agreed  to  grant  to  the  builder  leases  of  the 
houses  on  completion),  should  become  absolutely 
forfeited  to  the  landowner.  Power  was  also 
given  to  the  landowner,  in  such  an  event,  to 
enter  and  sell  the  materials,  &a  The  builder 
having  filed  a  petition  for  liquidation,  and  build- 
ing materials,  &c.,  remaining  on  the  land  at  that 
date, — Held  (reversing  the  decision  of  Bacon, 
C.J.),  that  the  agreement  above  set  out  was 
void,  as  being  contrary  to  the  policy  of  the 
bankrupt  laws,  and  that  the  trustee  in  the 
liquidation  was  entitled  to  the  materials.    Ew 
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pa^rte  Mead$;  im  re  Barri$im,  49  Law  J.  Bqx 
Bankr.  47;  reported  on  appeal.  Law  Bep.  14 
Ch.  D.  19  (nom.  Bk parte  Jay;  in  re  Bdrrisan), 

(<0  Execution  far  eum  exceeding  M. 

21« — Where  the  indorsement  on  a  writ  of 
execution  is  for  levy  of  debt,  poundage  and  other 
legal  incidental  expenses,  possession -money, 
where  possession  is  necessary,  is  to  be  calculated 
for  the  purpose  of  ascertaining  whether  the 
execution  is  for  a  sum  exceeding  60^.,  within 
the  meaning  of  section  87  of  the  Bankruptcy 
Act,  1869.  Decision  of  Bacon,  C.J.  (Law  Bep. 
4  Ch.  D.  621),  affirmed.  Ex  parte  Sims;  in  re 
Orubh  (App.),  46  Law  J.  Bep.  Bankr.  103; 
Law  Bep.  6  Ch.  D.  376. 

22. — ^A  plaintiff  in  an  action  for  a  sum  ex- 
ceeding 60/.  is  entitled,  if  he  signs  judgment 
and  levies  execution  for  a  sum  under  60Z.,  to 
avoid  the  operation  of  the  87th  section  of  the 
Bankruptcy  Act,  1869.  In  re  Salinger;  ex 
parte  Reya  (App.),  46  Law  J.  Bep.  Bankr.  122 ; 
Law  Bep.  6  Ch.  D.  332. 

28. — ^A  creditor  having  obtained  judgment 
against  a  debtor  for  an  amount  exceeding  601., 
issued  execution  for  a  less  amount,  so  that  the 
whole  expenses  of  the  execution  were  less  than 
602.  The  debtor  having  filed  a  liquidation  peti- 
tion,— Held,  that  the  creditor  was  entitled  to 
the  benefit  of  the  execution.  In  re  ffinkt ;  ex 
parte  Berthier  Jh  Company,  47  Law  J.  B^. 
Bankr.  64 ;  Law  Bep.  7  Ch.  D.  882. 
[And  see  F  24  infra.] 

{e)  Failure  to  comply  with  dehtor^e  iummoni. 

24* — Subsequently  to  the  service  of  a^debtor's 
summons,  and  before  the  expiration'  of  the 
time  limited  for  payment  of  the  debt,  the 
summoning  creditor  presented  a  bankruptcy 
petition  against  the  debtor,  founded  on  the 
same  debt,  but  on  an  alleged  prior  act  of  bank- 
ruptcy. The  debt  was  not  paid  within  the 
time  limited,  and  the  creditor  then  presented  a 
second  petition  founded  on  the  allied  neglect 
of  the  debtor  to  pay  the  debt  according  to  the 
requirements  of  the  summons : — Held,  that  the 
mere  fact  of  the  pendency  of  the  first  petition 
was  not  a  sufficient  reason  for  saying  that  the 
debtor  had  been  prevented  from  paying  the 
debt  by  the  act  of  the  petitioning  croditor,  and 
that,  therefore,  there  had  been  no  neglect  to 
pay  and  no  act  of  bankruptcy;  but  that  to  resist 
adjudication  on  the  second  petition  the  debtor 
must  prove,  as  a  matter  of  factf  that  he  had 
been  prevented  from  paying  the  debt  by  the 
pendency  of  the  first  petition.  Ex  parte  Mut- 
grove  (3  Mont.  D.  &  D.  386)  considered.  Ex  parte 
Greener;  vn  re  Greener  (App.),  Law  Bep.  16 
Ch.  D.  467. 

(/)  Notice  of  act  of  ha/nkrwptoy  available  for 

adjudication, 

26. — B.  filed  a  petition  for  liquidation  on  the 
19th  of  October,  1874.  A  composition  was 
resolved  upon,  and  G.  guaranteed  the  payment 
of  the  thvid  izistalment.    Pe&ult  was  made  hy 


B^  and  O.  had  to  pay  the  thiid  instalment.  On 
the  14th  of  October,  1876,  B.  was  adjudicated 
bankrupt.  O.  sent  in  a  proof  in  the  bankruptcy 
for  the  flj&ount  he  had  paid  under  bis  guarantee. 
The  trustee  rejected  the  proof  on  the  ground 
that  O.  had  had  notice  of  an  act  of  banlouptcj 
available  for  adjudication  prior  to  the  time  when 
the  debt  had  been  oontracted,  but  the  Begistnur 
admitted  the  proof :— Held,  that  the  words  io 
section  31,  "notice  of  an  act  of  bankruptcy 
available  for  adjudicationi"  mean  notice  of  an 
act  of  bankruptcy  available  for  the  making  of 
the  adjudication  under  which  the  proof  was 
tendered.  As  the  act  of  bankruptcy  had  been 
in  this  case  committed  more  than  six  months 
prior  to  the  adjudication,  it  was  not  so  avail- 
able, and  the  proof  must  be  admitted.  In  re 
Bedell;  ex  parte  Vrotbie  (App.),  47  Law  J. 
Bep.  Bankr.  19 ;  Law  Bep.  7  Ch.  D.  123. 

26* — ^Notice  that  a  petition  in  bankruptcy  has 
been  filed  is  notice  of  an  act  of  bankruptcy, 
since  such  petition  must  be  founded  on  an  act 
of  bankruptcy.  On  the  7th  of  May,  1879,  after 
seizure  under  an  execution  by  a  judgment  cre- 
ditor, but  before  sale,  such  creditor  received  a 
letter  from  the  solicitor  for  the  execution  debtor, 
giving  him  notice  that  a  petition  in  bankruptcy 
had  on  the  1st  of  May  in  the  same  year  been 
filed  in  a  certain  County  Court  by  A.  B.  against 
the  execution  debtor.  The  debtor  having  been 
afterwuds  adjudged  bankrupt  on  such  peti- 
tion,— Held,  that  this  letter  was  sufficient  notice 
of  an  act  of  bankruptcy  committed  by  the  bank- 
rupt, within  the  meaning  of  section  96  of  the 
Bankruptcy  Act,  1869  (32  &  33  Yict.  c.  71),  to 
deprive  the  execution  creditor  of  the  protection 
of  that  section.  Lucas  v.  Bicker,  49  Law  J. 
Bep.  C.P.  416 ;  Law  Bep.  6  C.P.  D.  160 ;  affirmed 
on  appeal,  60  Law  J.  Bep.  C.P,  190  ;  Law  Bep. 
6  C.P.  D.  84. 

(g)  If^ant  trader. 

27. — A  trader  who,  being  an  infant,  has 
represented  himself  to  be  of  full  age,  was,  after 
majority,  adjudicated  bankrupt  in  respect  of  a 
debt  incurred  under  age.  In  re  Lynch,  46  Law 
J.  Bep.  Bankr.  48  ;  Law  Bep.  2  Ch.  D.  227. 

(A)  Trader :  lodging-house  keeper. 

28. — A  person  who  keeps  lodgings  for  the 
reception  of  invalids,  nursing  them  and  supply- 
ing them  with  provisions  at  a  profit,  is  an  hotel 
keeper  within  the  meaning  of  the  1st  schedule 
of  the  Bankruptcy  Act,  1869.  In  re  Jones;  ex 
parte  Thome  (App.),  46  Law  J.  Rep.  Bankr. 
168  ;  Law  Bep.  3  Ch.  D.  367. 

(C)  Adjudication. 

(a)  Petitioning  creditor's  debt. 

1.— The  words  of  the  118  th  section  of  the 
Bankruptcy  Act,  1869,  enacting  that  no  person 
not  being  a  trader  shall  be  adjudged  a  bankrupt 
in  respect  of  a  debt  contracted  before  the  date 
of  the  passing  of  the  Bankruptcy  Act,  1861,  are 
to  be  QQnstraed  as  meaning  what  the^  say,  and 
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the7  do  not  apply  to  a  debt  contracted  after  the 
pftfising  of  the  Act  but  before  the  date  fixed  for 
its  Joommencement.  Ex  parte  Bathleigk;  in 
re  DalzeU  (App.),  46  Law  J.  Hep.  Bankr.  29 ; 
Law  Bep.  2  Ch.  D.  9. 

The  debt  of  a  partner  who  covenants  with 
his  co-partners  for  payment  of  a  sum  of  money 
fonnd  due  in  respect  of  the  partnership  trans- 
actions is  a  debt  incurred  at  the  time  of  exe- 
cuting the  covenant  and  not  at  the  date  of  those 
transactions.    Ibid. 

Whether  when  there  is  in  a  mortgage  a  cove- 
nant for  repayment  of  a  sum  of  money  and 
future  advances  the  future  advances  are  a  debt 
created  at  the  date  of  the  mortgage,  qusere  (per 
Brett,  J.)    Ibid. 

WUUam»  V.  Hautding  (36  Law  J.  Bep.  Bankr. 
26 ;  I^w  Bep.  1  £.  &  L  App.  9)  considered. 
Ibid. 

2. — Damages  awarded  by  a  jury  in  a  divorce 
suit  against  the  co-respondent,  and  ordered  by 
the  Court  to  be  paid  to  the  petitioner,  he  under- 
taking to  pay  the  same  immediately  into  Court, 
will  not  constitute  a  good  petitioning  creditor's 
debt  on  which  to  found  an  adjuScation  in 
bankruptcy.  In  re  Mvvrhead;  ex  paHe  Mw/T' 
head  (App.),  46  Law  J.  Bep.  Bankr.  66 ;  Law 
Bep.  2  Ch.  D.  22. 

Whether  the  Divorce  Court  has  power  to 
make  such  an  order  instead  of  the  usual  order 
for  payment  into  the  Begistry  of  the  Court,  and 
if  so,  whether  the  person  to  whom  the  payment 
is  ordered  to  be  made  can  prove  for  the  amount 
under  the  bankruptcy  of  the  co-respondent, 
quaere,  notwithstanding  Patterton  v.  P<stteno-ii 
(40  Law  J.  Bep.  Prob.  &  M.  6).    Ibid. 

8. — The  old  rule  in  bankruptcy  that,  where 
the  legal  owner  of  a  debt  is  a  mere  trustee  for 
an  abflolnte  benefidai  owner,  who  is  capable  of 
dealing  with  the  debt,  the  beneficial  owner  must 
concur  with  the  legal  owner  in  a  petition  for 
adjudication  against  the  debtor,  still  remains  in 
force.  In  re  Adams ;  ex  parte  OuUey  (App.), 
47  Law  J.  Bep.  Bankr.  97 ;  Law  Bep.  9  Ch.  D, 
307. 

Am — ^A  debtor  tendered  to  his  creditors  an 
admitted  debt  of  292.,  but  the  creditors  refused 
to  accept  it  unless  the  debtor  would  pay  an 
acceptance  for  SO^.,  which  was  disputed  by  the 
debtor,  and  on  his  refusal  so  to  do  they  issued 
a  debtor's  summons  for  692. : — Held,  not  a  suffi- 
cient debt  to  support  a  petition.  JEx  parte 
AMtrup ;  in  re  Ze  Fevre  (App.),  Law  Bep.  11 
Ch.  D.  903. 

6. — ^A  married  woman  is  not  liable  to  be  made 
a  bankrupt,  though  she  has  a  separate  estate, 
and  has  incurred  debts  subsequent  to  her  mar- 
riage. The  Married  Woman's  Property  Act, 
1870,  has  made  no  difference.  Although  the 
distinction  between  traders  and  non-traders  has 
been  abolished,  a  person  to  be  made  a  bankrupt 
must  still  be  one  who  can  be  sued  personally, 
as  upon  and  for  a  debt,  and  against  whom 
judgment  can  be  givenwith  all  its  consequences, 
which  is  not  the  case  with  a  married  woman 
wiUi  separate  estate,  for  the  separate  estate 


only  is  liable  to  be  attached  to  satisfy  engage- 
ments contracted  on  the  faith  of  it.  Ex  parte 
JoneB;  in  re  OrUteU  (App.),  48  Law  J.  Bep. 
Bankr.  109 ;  Law  Bep.  12  Ch.  D.  484. 

6.— A  debtor  against  whom  a  bankruptcy 
petition  had  been  presented,  after  giving  notice, 
under  rule  36  of  the  Bankruptcy  Bules,  1870,  of 
his  intention  to  dispute  the  petitioning  credi- 
tor's debt,  afterwards  withdrew  the  notice,  but 
on  the  hearing  of  the  petition,  without  having 
given  a  fresh  notice,  claimed  the  right  to  dis- 
pute the  amount  of  the  debt,  on  the  ground 
that,  since  the  withdrawal  of  the  notice,  he  had 
made  a  payment  to  the  creditor  which  reduced 
the  debt  below  602.  The  creditor  was  not 
present,  and  tiie  B^strar  dismissed  the  peti- 
tion : — Held,  that  the  debtor  was  not  precluded 
from  disputing  the  amount  of  the  debt,  but 
that  the  creditor  ought  to  have  an  opportunity 
of  giving  evidence  to  contradict  the  debtor; 
and  the  petition  was  accordingly  referred  back 
to  the  Begistrar.  Ex  parte  Learayd ;  in  re 
Liettmann  (App.),  Law  Bep.  13  Ch.  D.  321. 

Petition  for  inequitable  purpose,     [See  M  39 
infra.] 

(b)  Tender  at  hearing  of  petition, 

7. — ^A  debtor  made  default  in  complying  with 
a  debtor's  summons,  but  at  the  hearing  of  the 
petition  for  an  adjudication  the  petition  was 
adjourned  for  an  arrangement  to  be  made  by 
the  debtor  with  the  creditor's  solicitor,  who  was 
also  acting  for  other  creditors.  On  the  petition 
again  coming  on,  the  debtor  tendered  the 
amount  of  the  petitioning  creditor's  debt 
(alone),  but  the  tender  was  refused,  and  an 
order  of  adjudication  was  made.  On  appeal, — 
Held,  that  without  saying  that  there  might  not 
be  cases  in  which  the  Court  might  compel  a 
tender  to  be  accepted  at  the  hearing  of  the 
petition,  yet  in  the  present  case  an  adjudication 
was  properly  made.  Ex  parte  Boss  (43  Law  J. 
Bep.  Bankr.  110;  Law  Bep.  18  Eq.  376)  dis- 
cussed. Ex  parte  Brigstoeke  ;  in  re  Brigttocke 
(App.),  46  Law  J.  Bep.  Bankr.  60 ;  Law  Bep.  4 
Ch.  D.  348. 

{e)  Joint  and  separate  estates, 

Gfuarantee  hy  partners   to    hank:  joint  and 
several  UaciMty  of  partners.    [See  Principal 

AND  SUBBTT,  2.] 

(jd)  Advertisement  of,  in  the  **  ffaeette," 

8. — An  adjudication  of  bankruptcy  advertised 
in  the  Oaaette  is,  under  sections  10  and  11  of 
the  Bankruptcy  Aot,  1869,  so  long  as  it  remains 
standing,  conclusive,  not  only  as  between  the 
debtor  and  his  assignees,  but  also  against  third 
persons,  that  the  act  of  bankruptcy  on  which 
the  adjudication  was  founded  has  in  fact  been 
conmiitted,  and  that  the  trustee's  title  relates 
back  to  such  act  of  bankruptcy.  Therefore, 
where  the  holder  of  an  unr^stered  bill  of  sale 
allowed  the  goods  to  remain  in  the  apparent 
possession  of  the  grantor  till  the  1st  of  January, 
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1878,  and  the  grantor  was  adjudged  a  bankrupt 
on  the  2nd  of  January  npon  an  act  of  bank- 
mptcy  stated  in  the  petition  to  have  been  com- 
mitted on  the  3l8t  of  December,  1877,  and  the 
bill  of  sale  holder  took  no  steps  to  annul  the 
adjudication,  it  was  held  that  the  advertisement 
of  the  adjudication  was  conclusive  against  him, 
that  the  act  of  bankruptcy  had  been  committed 
on  that  day,  and  consequently  that  the  trustee 
was  entitled  to  the  goods  comprised  in  the  bill 
of  sale.  EsB  pwrte  Lea/ray d;  in  re  Ikmldt 
(App.),  48  Law  J.  Bep.  Bankr.  17  ;  Law  Bep. 
10  Ch.  D.  3. 

(0)  AwnuUin^  ad^udicoHon. 

0. — H.  was,  without  opposition  on  his  part, 
adjudicated  bankrupt.  At  the  first  meeting  of 
creditors  no  quorum  was  present,  and  this  fact 
was  rep*e8ented  to  the  Judge,  who  directed  the 
adjudication  to  go  on  with  the  B^strar  as 
trustee.  There  were  only  three  creditors  besides 
the  petitioning  creditor.  The  bankrupt  and  the 
three  creditors  applied  to  have  the  bankruptcy 
annulled,  and  raised  a  question  as  to  the  suflS- 
dency  of  the  petitioning  creditor's  debt : — Held, 
that  as  the  bcmkrupt  had  not  disputed  the  debt 
at  the  time  of  the  adjudication  he  could  not  do 
so  now,  and  that  neither  he  nor  the  creditors 
had  any  right  now  to  ask  to  have  the  adjudica- 
tion annulled  on  this  ground.  There  would  be 
a  proper  opportunity  in  the  bankruptcy  proceed- 
ings to  dispute  the  debt.  Ex  parte  Hooper  ;  in 
re  Hooper f  45  Law  J.  Bep.  Bankr.  83. 

10. — A  debtor  intended  to  dispute  a  petition 
for  adjudication,  but  by  inadvertence  his  solicitor 
neglected  to  give  the  three  days'  notice  of  such 
intention  required  by  rule  36.  His  solicitor  ap- 
peared on  the  hearing  to  dispute  the  debt,  but 
the  Begistrar  refused  to  hear  him,  and  made  the 
order  for  adjudication.  The  Chief  Judge  an- 
nulled the  adjudication,  but  directed  the  appel- 
lant to  pay  the  cost  occasioned  by  the  inadver- 
tence. Ex  pa/rte  Dale  ;  in  re  Dale,  46  Law  J. 
Bep.  Bankr.  129  ;  Law  Bep.  3  Ch.  D.  322. 

11, — J.  W.  having  been  adjudicated  baz^rupt, 
the  adjudication  was  annulled,  and  under  the 
8l8t  section  of  the  Bankruptcy  Act,  1869,  his 
property  vested  by  assignment  in  the  plaintiff 
as  the  person  appointed  by  the  Court  under 
that  section.  QHie  plaintiif,  as  such  assignee, 
having  sued  the  defendant  for  money  payable 
under  the  common  counts,  the  defendant 
pleaded  a  set-off  for  debts  due  to  him  from 
J.  W.  before  the  adjudication,  and  for  damage 
provable  in  the  bankruptcy:— Held,  that  the 
plea  was  good,  as  under  the  81st  section  the 
defendant  had  the  same  rights  of  set-off  as  he 
would  have  had  against  the  trustee  in  hank" 
ruptcy.  Wegt  v.  Baker,  45  Law  J.  Bep.  Ezch. 
113;  Law  Bep.  1  Ex.  D.  44. 

12. — By  section  81  of  the  Bankruptcy  Act, 
1869,  "whenever  any  adjudication  in  bank- 
ruptcy is  annulled  ....  the  property  of  the 
debtor  who  was  adjudged  bankrupt ....  shall 
in  such  case  vest  in  such  person  as  the  Court 
may  appoint,  or,  in  default  of  any  such  appoint- 


ment, revert  to  the  bankrupt  for  all  his  estate 
or  interest  therein,  upon  such  terms  and  subject 
to  such  conditions  (if  any)  as  the  Court  may 
declare  by  order."  The  defendants,  having  re- 
covered judgment  against  the  plaintiff,  issued 
a  writ  of  execution,  under  which  the  sheriff 
seised  the  plaintiff's  goods.  The  plaintiff  there- 
upon filed  a  petition  for  liquidation,  and  an 
injunction  was  granted  restraining  the  defen- 
dants from  proceeding  further  under  the  exe- 
cution until  after  the  date  named  for  hearing. 
On  that  date  the  plaintiff  was  adjudicated 
bankrupt ;  the  sheriff  then  withdrew  volun- 
tarily, and  a  trustee  was  appoints  who  took 
possession  of  the  pkdntiff's  estate.  The  cre- 
ditors subsequently  agreed  to  accept  a  com- 
position **  upon  the  debts  proved  and  admitted 
in  the  bankruptcy,"  to  annul  the  adjudication, 
and  to  hand  back  his  property  to  the  plaintiff.  The 
Court  affirmed  the  resolution,  and  an  order  was 
made  accordingly.  The  defendants,  who  were  no 
parties  to  the  composition,  directed  the  sheriff 
to  retake  the  goods,  and  the  sheriff  again  seized 
the  plaintiff's  effects  under  the  same  writ  of  exe- 
cution : — Held,  that,  by  virtue  of  section  81  of  the 
Bankruptcy  Act,  the  property  of  the  bankrupt 
reverted  to  him  unconditionally ;  that  the  reso- 
lutions being  not  binding  on  the  defendants, 
their  unexhausted  right  to  retake  the  goods 
under  the  original  writ  was  preserved  by  the 
words,  **  shall  revert  to  the  bankrupt  for  all  his 
estate  and  interest  therein ; "  and  that  the 
second  seieure  was  therefore  lawful.  Crew  v. 
I\nrif,  46  Law  J.  Bep.  C.P.  787 ;  Law  Bep.  2 
C.P.  D.  403. 

13. — A.  issued  a  writ  against  B.  claiming 
49Z.  lU,  Id.  debt  and  32.  costs.  On  the  same 
day  B.  executed  a  deed  assigning  all  his  pro- 
perty to  trustees  for  the  benefit  of  his  creditors. 
A.  afterwards  signed  judgment  for  492.  debt  and 
costs  which  were  taxed  at  %l.  9«.  6i2.,  making 
582.  1«.  \d.  in  all,  and  then  presented  a  bank- 
ruptcy petition  against  B.,  alleging  as  the  act 
of  bankruptcy  the  execution  of  the  creditors' 
deed.  The  County  Court  Judge  having  adju- 
dicated B.  bankrupt,  the  trustees  of  the  creditors' 
deed  appealed : — Held,  that  the  trustees  had  a 
right  to  appeal  as  "persons  aggrieved " under 
section  71.  Held  also,  that  there  was  no  good 
petitioner's  debt  at  the  date  of  the  act  of  l»nk- 
ruptcy,  and  that  the  adjudication  must  be 
annulled.  In  re  Whelan ;  ex  paHe  Sadler^  48 
Law  J.  Bep.  Bankr.  43. 

14. — J.  claimed  to  be  a  secured  creditor  of  S., 
a  bankrupt,  and  to  be  entitled  to  the  whole  of 
the  property  set  forth  by  S.  in  his  statement  of 
affau-s  by  virtue  of  two  bills  of  sale.  The 
securities  were  disputed  by  the  trustee,  and 
ultimately  the  creditors  passed  resolutions 
under  the  28th  section  of  the  Bankruptcy  Act, 
1869,  that  the  offer  of  J.  to  pay  6202.  to  the 
trustee  be  accepted,  that  the  bankruptcy  be 
thereby  annulled  and  that  J.  releasing  hw 
claim  upon  the  estate  his  securities  be  not  dis- 
puted by  the  trustee.  This  compromise  wm 
entered  into  on  the  basis  that  the  property  held 
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by  J.  comprised  the  whole  of  the  debtor's 
estate,  and  was  carried  into  effect.  S.  having 
subsequently  come  into  possession  of  property 
which  he  had  omitted  in  his  statement  of 
affairs,  the  order  annnlUng  -the  adjudication 
was  discharged,  and  the  bankruptcy  was  revived. 
J.  thereupon  tendered  a  proof  for  the  balance 
which  remained  dne  to  him  after  he  had  realised 
his  securities,  which  was  rejected: — Held,  on 
appeal,  that  the  effect  of  the  order  reviving  the 
bankruptcy  was  to  destroy  the  resolutions  in 
toto,  and  that  all  parties  were  remitted  to  their 
original  rights  and  position.  In  re  SpanUm ; 
ex  parte  JwrvU  (App.),  48  Law  J.  Bep.  Bankr. 
73  ;  Law  Bep.  10  Ch.  D.  179. 

16. — After  the  expiration  of  twelve  years, 
without  payment  of  interest  or  acknowledg- 
ment of  his  right,  a  judgment  creditor  is  not 
entitled  to  obtain  an  adjudication  in  bank- 
ruptcy against  the  debtor,  though  within  the 
twelve  years  a  suggestion  has  b^en  entered  on 
the  roll  under  the  Common  Law  Procedure  Act, 
1862,  s.  129.  Ew  parte  Tynte ;  in  re  Tynte, 
Law  Bep.  16  Ch.  D.  126. 

[And  see  M  31  infra.] 

(D)  Proof. 

(a)  For  goods  sold :  trade  or  cash  disoounts. 

1« — W.  supplied  C.  with  ale,  and  the  course  of 
business  was  that  C.  made  monthly  cash  pay- 
ments and  had  twenty  per  cent,  discount.  C. 
n&ade  some  monthly  payments  by  acceptances, 
and  three  of  these  were  dishonoured  at  maturity. 
0.  filed  his  petition,  under  which  resolutions  for 
composition  were  passed.  W.,  notwithstanding 
the  acceptances  for  the  cash  prices,  presented  a 
proof  for  the  full  amount  for  the  ale  supplied, 
without  deducting  the  twenty  per  cent. : — Held 
(reversing  the  decision  of  the  County  Court 
Judge),  that  the  proof  must  be  admitted  for 
the  full  amount.  Ex  parte  Worthington;  in  re 
Cumberland,  46  Law  J.  Bep.  Bankr.  136 ;  Law 
Bep.  3  Ch.  D.  803. 

(fi)  Contingent  liability. 

2. — The  appellant  entered  into  a  bailbond 

jointly  with  another  on  behalf  of  the  appellant 

for  the  payment   of  any  damages  and  costs 

which  might  be  awarded  in  a  suit  then  pending 

in  the  Admiralty  Court.    The  appellant  having 

become  insolvent,  presented  a  petition  under 

the  Bankruptcy  Act,  1869,  for  liquidation  by 

arrangement  or  composition.    He  inserted  in 

his  statement  the  name  and  address  of  the 

respondent  as  creditor  in  respect  of  a  certain 

sum  not  oonnected  with  the  bailbond,  but  the 

statement  did  not  contain  any  mention  of  the 

contingent  liability   on   the   bailbond.     The 

respondent  claimed  a  larger  sum  in  respect  of 

the    inserted  -debt,  and   the   statement   was 

amended  accordingly.    The  respondent  proved 

for  and  received  a  composition  on  this  debt,  but 

no  composition  was  paid  to  him  in  respect  of 

the  liability  on  the  bailbond.     Subsequently 
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the  suit  in  the  Admiralty  Court  was  decided 
against  the  appellant,  and,  on  his  default,  the 
respondent  liad  to  pay  the  amount  secured  by 
the  bailbond :— Held  (affirming  the  decision 
of  the  Court  of  Appeal,  46  Law  J.  Bep.  C.P. 
593 ;  Law  Bep.  2  C.P.  D.  314 ;  dubitamU  Lord 
Gordon),  that  the  respondent  was  not  bound 
by  the  composition  proceedings  in  respect  of 
the  contingent  debt,  and  that  he  was  entitled 
to  recover  what  he  had  paid  under  the  bailbond. 
Breslaver  v.  Brown  (fl.L.),  47  Law  J.  Bep.  C.P. 
729  ;  Law  Bep.  3  App.  Cas.  672. 

8. — X.  covenanted  with  the  trustees  of  his 
marriage  settlement  to  keep  up  certain  policies 
on  his  life.  He  i^Eterwards  became  bankrupt, 
and  the  trustees  kept  up  the  policies  out  of 
other  funds  applicable  for  that  purpose  until 
his  death.  They  proved  against  X.'s  estate  for 
the  estimated  value  of  his  covenant,  but  before 
the  amount  was  paid  X.  died  : — Held,  that  the 
trustees  were  entitled  to  receive  from  his  estate 
only  the  amount  of  premiums  actually  paid  by 
them,  and  not  the  whole  dividend  which  had 
been  declared  in  respect  of  the  amount  proved. 
Ex  parte  Wardley  ;  in  re  MiUer,  Law  Bep.  6 
Ch.  D.  790. 

4. — Under  a  deed  of  arrangement  P.  cove- 
nanted to  pay  an  annuity  of  2002.  to  trustees  for 
the  separate  use  of  his  wife,  and  shortly  after- 
wards was  adjudicated  bankrupt.  The  annuity 
was  valued  in  the  usual  way,  and  the  trustees 
carried  in  a  proof  for  such  valuation,  which  was 
allowed,  and  they  received  a  dividend.  The 
wife  died  so  soon  after  the  payment  of  the 
dividend  that  the  dividend  largely  exceeded  the 
sum  which  the  trustees  would  have  received  if 
P.  had  not  become  baokrupt :— Held  (reversing 
the  decision  of  the  Begistrar),  that  although 
the  amount  of  the  proof  was  greater  than  that 
which  the  l»nkrupt  would  have  had  to  pay  if 
he  had  remained  solvent,  yet  the  provisions  of 
the  31st  section  of  the  Bankruptcy  Act,  1869, 
were  clear,  and  the  trustees  of  the  deed  could 
not  be  made  to  refund  the  difference  between 
the  two  sums.  Ex  parte  Wardley  (Law  Bep.  6 
Ch.  D.  790)  distinguished.  In  re  PanneU ;  ex 
parte  Bates  (App.),  48  Law  J.  Bep.  Bankr.  113  ; 
Law  Bep.  11  Ch.  D.  914. 

[And  see  E  18  infra.] 

(<;)  Debt  capable  of  being  esHmated. 

5. — An  annuity  terminable  on  second  mar- 
riage is  not  "incapable  of  being  fairly  esti- 
mated," for  the  purposes  of  proof  in  bankruptcy. 
Ex  parte  Bldkemore  ;  in  re  Blakemvre  (App.),  46 
Law  J.  Bep.  Bankr.  118 ;  Law  Bep.  6  Ch.  D. 
372. 

6.— By  a  separation  deed  between  a  husband 
and  wife  the  husband  covenanted  vrith  trustees 
to  pay  to  them  an  annuity  of  360Z.,  during  the 
joint  lives  of  himself  and  his  wife,  for  her 
benefit.  The  annuity  was  to  be  determinable 
in  case  the  wife  shoidd  not  lead  a  chaste  life ; 
in  case  the  husband  and  wife  should  resume 
cohabitation ;  and  in  case  the  marriage  should 
be  dissolved  in  respect  of  anything  done,  com- 
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mitted  or  softered  by  the  other  party  after  the 
date  of  the  deed,  and  was  to  be  proportionally 
diminished  in  the  event  of  the  wife  beooming 
entitled  to  any  income  independent  of  the  hus- 
band exceeding  350/.  a  year.  After  the  execu- 
tion of  the  deed  the  husband  filed  a  liqui- 
dation petition : — Held,  that  the  value  of  the 
annuity  was  capable  of  being  fairly  estimated, 
and  was  provable  in  the  liquidation.  Held 
also,  that  the  trustee  in  the  liquidation  was 
entitled,  if  he  desired  it,  to  have  the  value 
assessed  by  a  jury.  £x  parte  Neal ;  in  re 
Batey  (App.),  Law  Bep.  14  Ch.  D.  579. 

7. — Where  a  lease  for  twenty-one  years  from 
1872,  determinable  at  the  lessee's  option  at  the 
end  of  seven  or  fourteen  years,  was  disclaimed 
in  1878  by  the  lessee's  trustee  in  bankruptcy, — 
Held,  that  the  lessee  could  prove  for  the  amount 
necessary  to  put  the  premises  in  repair,  and  any 
loss  he  might  sustain  by  diminution  in  rent  up 
to  1879  only.  Ex  parte  Blake;  im,  re  MeEwam 
(App.),  Law  Bep.  11  Ch.  D.  672. 

[And  see  K  16  infra.] 

(d)  Damagei  founded  on  tort. 

8. — Damages  recovered  in  an  action  of  tort 
are  not  provable  in  the  bankruptcy  of  the  de- 
fendant under  section  81  of  the  Bankruptcy  Act, 
1869,  unless  judgment  is  signed  before  the  adju- 
dication. If  judgment  is  not  signed  until  after 
the  adjudication,  even  though  the  verdict  was 
obtained  before,  the  bankrupt  is  not  discharged 
from  liability.  Ex  parte  Peacock  (42  Law  J. 
Bep.  Bankr.  78 ;  Law  Bep.  8  Chanc.  682)  dis- 
tinguished. In  re  Newman  ;  ex  parte  Brooke 
(App.),  Law  Bep.  3  Ch.  D.  494. 

[And  see  D  17  infra.] 

(f)  Oami/ng  debt. 

0, — A  promissory  note,  given  to  secure  money 
advanced  for  payment  of  racing  bets,  is  not  to 
be  deemed  to  have  been  given  for  an  illegal 
consideration  within  the  meaning  of  5  &  6  Will. 
4.  c.  41.  In  re  LUter ;  ex  parte  Pike  (App.), 
47  Law  J.  Bep.  Bankr.  100 ;  Law  Bep.  8  Ch.  D. 
754. 

CO  By  9oU4jitor/or  his  biU. 

10. — Where  a  solicitor  tenders  a  proof  in  the 
bankruptcy  of  his  client,  in  respect  of  costs  due 
to  him  by  the  client^  he  is  not  entitled  to  insist 
on  having  his  bill  referred  for  taxation  to  the 
Taxing  Master,  but  the  Begistrar  has  jurisdic- 
tion to  determine  the  amount  due,  availing  him- 
self, if  necessary,  of  the  advice  of  the  Taxing 
Master.  Ex  parte  Ditton  ;  in  re  Woods  (App.), 
Law  Bep.  13  Ch.  D.  318. 

A  solicitor  has  no  statutory  right  to  have  the 
amount  of  his  charges  ascertained  by  taxation 
only.    Ibid. 

A  solicitor  is  not  entitled  to  charge  a  profit 
upon  the  addressing  and  posting  of  documents 
for  his  client.    Ibid. 


(jg)  Loan  to  trader ^  to  he  employed  in  his 

business, 

ll«^The  debtor,  a  trader,  lived  with  his  de- 
ceased wife's  sister  as  her  husband.    In  1858  she 
received  a  legacy  of  3,000Z.,  which  she  handed 
over  to  the  debtor  upon  an  agreement  that  the 
money  should  be  advanced  to  and  used  by  him 
in  his  business,  but  that  as  to  2,0001.,  part 
thereof,  he  should  be  a  trustee  for  her,  and  a 
settlement  should  be  executed  to  carry  out  that 
agreement.    The  money  was  accordingly  used 
by  the  debtor  in  his  business,  but  no  settlement 
was  ever  executed.    The  debtor  having  gone  into 
liquidation  in  1858,— Held,  that  inasmuch  as 
by  its  primary  destination  under  the  agreement 
the  fund  was  to  be  and  was  used  in  the  busi- 
ness, no  trust  could  be  imposed  upon  it  to  the 
disadvantage  of  the  creditors,  and  the  wife 
could  not  prove  in  the  liquidation  for  any  part 
of  it.    Order  of  the  County  Court  Judge  allow- 
ing proof  as  to  2,000/.  discharged,  but,  under 
the  drcumstances,  without  costs.    Tn  re  Beak ; 
ex  parte  Corbidge,  46  Law  J.  Bep.  Bankr.  17; 
Law  Bep.  4  Ch.  D.  246. 

12. — ^A  creditor  who  advances  money  to  a 
trader  under  Bovill's  Act  (28  k  29  Vict.  c.  86. 
s.  6)  cannot  prove  for  such  loan  in  the  trader's 
bankruptcy  until  all  the  other  creditors  entitled 
to  prove  in  such  bankruptcy  have  been  paid  in 
full,  and  this  rule  applies  although  the  trader 
may  have  wound  up  the  business  for  which  the 
money  was  advanced  and  commenced  a  fresh 
one,  unless  the  loan  has  been  bona  fide  repaid 
and  re-advanced  on  new  conditions.  Ex  pairte 
Taylor  ;  in  re  Chrason  (App.),  Law  Bep.  12  Ch. 
D.  366. 

(A)  Partnership. 
(1)  I^vof  against  eo'partner. 

18« — The  rule  which  prevents  a  partner  from 
proving  in  bankruptcy  against  the  joint  estate 
of  the  partnership  for  a  private  debt  while  there 
are  joint  debts  unpaid,  is  a  rule  of  general  ap- 
plication, and  such  application  is  not  to  be 
narrowed  by  considerations  as  to  what  would 
be  its  precise  effect  in  individual  instances. 
JVanson  v.  Gordon  (H.L.),  45  Law  J.  Bep.  Bankr. 
89 ;  Law  Bep.  1  App.  Cas.  196. 

Five  persons  carried  on  a  partnership  busi- 
ness under  articles  whereby  it  was  agreed  that 
any  partner  might  retire  upon  twelve  months' 
notice  to  the  others,  and  that  ujpon  the  retire- 
ment or  death  of  any  partner,  his  share  should 
be  taken  at  a.valuation  by  the  surviving  partners, 
who  should  pay  for  it  by  instalments.  One 
partner  died,  one  afterwards  retired  and  the 
remaining  three  filed  a  petition  in  liquidation. 
There  were  debts  of  the  partnership  which  were 
contracted  during  the  lifetime  of  the  deceased 
partner.  The  separate  estate  of  such  partner 
was  alleged  to  be  solvent,  both  as  regarded 
these  debts  and  the  claims  of  separate  creditors. 
The  executors  of  the  deceased  partner  claimed 
to  prove  in  the  liquidation  for  the  unpaid 
instalments  of  the  value  of  his  sbire»  with 
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inieroit  :--Hdd,  that  the  proof  was  inadnuMible, 
as  being  in  competition  with  the  joint  oreditors. 
Ibid. 

(2)  OHeiuible  partner. 

14. — ^A  few  creditors  of  a  bankmpt  trader 
alleged  that  he  had  represented  A.  to  be  in 
partnership  with  him.  A.  was,  in  fact,  a  credi- 
tor, and  claimed  to  prove :— Held,  that  he  was 
entitled  to  do  so,  and  that  if  any  sach  repre* 
sentation  had  been  made,  with  his  consent,  the 
remedy  of  the  creditors  to  whom  it  was  made 
was  against  him  personally.  Ea  paHe  Sheen; 
in  re  Wright  (App.),  Law  Rep.  6  Ch.  D.  286. 

16. — ^A  bank  proved  in  the  liquidation  of  A. 
for  a  debt  of  6,600Z.,  which  they  claimed  from 
him,  and  afterwards  sued  for  the  same  debt  S., 
who  had  given  them  a  guarantee  of  1,0002.  on 
behalf  of  A.,  and  whom  they  alleged  to  have 
been  a  partner  with  A.  S.  denied  the  partner- 
ship, and  ultimately  a  compromise  was  entered 
into  between  himand  the  bank,  by  which  the  bank 
were  to  receive  2,8002.  in  satisfaction  of  their 
claim  against  him  and  against  another  person 
who  had  been  given  another  guarantee  on  behalf 
of  A.  The  guarantee  of  S.  was  given  up  to 
him,  with  a  receipt  indorsed  upon  it  by  the 
bank,  expressed  to  be  for  1,0002.,  "  in  payment 
and  discharge  of  the  within  guarantee,  and  also 
of  all  claims  against  him  in  reference  to  or  in 
connection  with  "  Au's  firm :— Held  (by  the  Ck>urt 
of  Ai^>eal),  that,  assuming  S.  to  have  been  a 
partner  with  A.,  this  receipt  did  not  operate  as 
a  release  of  8.,  and  consequently  that  the  bank 
were  entitled  to  maintain  their  proof.  ExpaHe 
Good;  in  re  AmvUage  (App.),  46  Law  J.  Bep, 
Bankr.  65 ;  Law  Bep.  6  Ch.  D.  46. 

Per  Baoon,  C.  J.— The  rule  that  a  release  of 
one  joint  debtor  operates  to  release  the  otiier 
also  is  founded  upon  the  fact  that  the  second 
would,  if  he  were  sued  by  the  creditor,  have  a 
right  Uj  enforce  contribution  from  the  first. 
The  rule,  therefore,  does  not  apply  to  a  release 
of  a  merely  ostensible  partner,  between  whom 
and  the  person  with  whom  he  has  held  himflAif 
out  to  be  a  partner  no  such  right  of  contribution 
exists.    Ibid. 

The  bank's  proof  was  sent  to  the  trustee  in 
December,  1872.  In  December,  1876,  he  gave 
notice  of  rejection  :~Held  (by  Bacon,  C.J.), 
that  it  was  too  late  for  the  trustee  to  proceed 
in  that  way,  but  that  the  proper  course  would 
have  been  to  apply  to  the  Court  under  rule  73 
to  have  the  proof  expunged.  Ibid. 
[And  see  F  6  infra.] 

(3)  Joint  and  eeparate  estates :  double  proof, 

16* — D.  was  a  partner  in  trade  with  others, 
under  a  deed  which  provided  that  D.  was  to  be 
a  partner  in  the  profits  of  the  business,  but  not 
in  the  capital  theredL  In  the  event  of  D.'s 
death  during  the  continuance  of  the  partner- 
sh^  his  abaxe  in  the  profits  was  to  revert  to 
the  other  partners,  but  his  representatives  were 
to  be  entitled  to  a  proportionate  part  of  the 
profits  up  to  the  day  of  his  death,    D,  was  not 


to  advance  any  part  of  the  capital  of  the  fiipou 
D.  died,  leaving  two  partners,  A.  and  B.,  him 
surviving.  Then  A.  died.  B.  carried  on  the 
business  alone  for  some  months  after  A.'s  death, 
and  ultimately  filed  a  liquidation  petition.  At 
this  time  there  were  existing  in  specie  some 
assets  which  had  formed  part  of  the  assets  of 
the  firm  before  D.'s  death: — Held,  that,  not- 
withstanding the  provisions  of  the  partnership 
articles,  the  representatives  of  D.  would  have 
had  a  right  on  his  death  to  have  the  partner- 
ship debts  paid  out  of  the  then  existing  assets 
of  the  firm,  and  that,  consequently,  there  being 
assets  of  the  three  partners,  A.,  B.  and  D.,  exist- 
ing at  the  date  of  B.'s  liquidation,  a  joint 
creditor  of  the  three  could  not  prove  against 
the  separate  trade  assets  of  B.,  or  of  A.  and  B., 
but  could  only  prove  against  the  joint  assets  of 
A.,  B.  and  D.  JSx parte  Dea/r  ;  inre  White  (App.), 

46  Law  J.  Bep.  Bankr.  22 ;  Law  Bep.  1  Ch.  D. 
614. 

17. — ^A.  proved  against  the  joint  estate  of  0. 
ft  Co.  for  bills  drawn  upon  him  by  the  firm,  and 
accepted  on  the  false  representations  that  the 
bills  represented  the  purchase-moneys  of  cotton 
purchased  by  the  firm  on  the  joint  account  of 
A.  and  the  firm,  the  arrangement  being  that  A. 
should  supply  the  money  for  the  purchase  of 
cotton  to  be  bought  by  the  firm,  and  that  the 
profit  on  the  resides  should,  be  equally  divided 
between  A.  and  the  firm.  A  dividend  was 
declared  and  paid  on  the  joint  estate.  At  the 
time  of  making  his  proof  A.  did  not  know  that 
he  had  the  right  to  prove  either  against  the 
joint  estate  or  the  separate  estates.  Having 
subsequently  ascertained  that  the  separate  es- 
tates would  give  larger  dividends  than  the  joint 
estate,  A.  tendered  proofs  against  the  separate 
estates  for  the  same  debt,  and  offered  to  with- 
draw his  proof  against  the  joint  estate,  and  to 
refund  the  dividend  received.  The  proofs  were 
rejected  on  the  ground  that  A.,  having  elected 
to  prove  against  the  joint  estate,  and  received 
a  dividend,  was  bound  by  such  election.  On 
appeal, — Held,  that  as  A.  did  not  know  at  the 
time  he  proved  against  the  joint  estate  that  he 
had  the  right  of  Meeting  between  the  joint  and 
separate  estates,  he  could  not  be  deemed  to  have 
elected,  that  he  had  done  nothing  to  estop  him- 
self from  asserting  that  right,  and  was  therefore 
entitled  to  prove  against  the  separate  estates  on 
refunding  to  the  joint  estate  the  dividend  he 
had  received,  with  interest  thereon  at  four  per 
cent.    In  re  Collie  ;  ex  pante  Adanuon  (App.), 

47  Law  J.  Bep.  Bankr.  103  ;  Law  Bep.  8  Ch.  D. 

807. 

Held  also  (per  James,  L.J.,  and  Baggallay, 
L.J.;  distentiente  Bramwell,  L.J.),  that  the  proof 
was  not  for  a  fraud  or  tort,  but  for  an  equitable 
debt  or  liability  in  the  nature  of  a  debt,  in  re- 
spect of  which  a  Court  of  equity  would  always 
grant  reUef ,  and  therefore  that  the  olaim  was  a 
debt  provable  in  the  bankruptcy.  But  held  (per 
Bramwell,  L.J.),  that  the  proof  was  a  claim  for 
liquidated  damages  founded  on  tort  or  fraud 
in  respect  of  which  a  judgment  had  not  been 
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obtained,  and  therefore  that  the  claim  was  not 
a  debt  provable  in  the  bankruptcy  within  the 
meaning  of  the  Slst  section  of  the  Bankruptcy 
Act,  1869.    Ibid. 

18. — ^When  there  is  a  bankruptcy  of  a  firm 
and  a  bankruptcy  of  an  indiyidual  member  of 
the  firm,  the  general  rule  is,  that  the  joint  estate 
of  the  firm  and  the  separate  estate  of  the  part- 
ner are  kept  distinct,  so  that  neither  estate  is 
allowed  to  prove  in  competition  with  the  other ; 
but  this  rule  does  not  apply  where  there  has 
been  a  fraudulent  conversion  by  a  partner  to 
his  own  purposes  of  the  property  of  the  firm. 
Read  v.  Bailey  (H.L.),  47  Law  J.  Rep.  Chano. 
160 ;  Law  Rep.  3  App.  Gas.  94. 

H.,  a  banker,  took  into  partnership  K,  who 
was  unacquainted  with  bsmking,  and  took  no 
part  in  the  business  of  the  firm.  H.,  who  man- 
aged the  business,  from  time  to  time  drew 
large  sums  out  of  the  bank,  concealing  the 
overdrawings  by  means  of  fictitious  entries 
in  the  books  of  the  bank.  On  the  death  of  H. 
it  was  discovered  that  by  reason  of  the  over- 
drawings  and  the  employment  of  the  moneys 
abstracted  in  losing  speculations  on  the  Stock 
Exchange,  the  bank  was  utterly  insolvent,  and 
K.  was  adjudicated  bankrupt.  An  action  was 
instituted  for  the  administration  of  the  separate 
estate  of  H.,  in  which  the  trustee  in  bankruptcy 
of  the  firm  claimed  to  prove  in  respect  of  the 
funds  fraudulently  drawn  out  hj  H.: — Held 
(affirming  the  decision  of  the  Court  of  Appeal, 
Law  Rep.  4  Ch.  D.  537-— luwi.  Laeey  v.  HiU; 
Leney  v.  J3tZ/),  that  the  trustee  was  entitled  to 
prove.    Ibid. 

19  •—The  rights  of  the  joint  creditors  of  a 
firm  cannot  be  affected  by  any  act  of  one  mem- 
ber of  that  firm.  Ew  parte  The  Manehetter  and 
Cownty  Bank;  in  re  Mellor,  48  Law  J.  Rep. 
Bankr.  94  ;  Law  Rep.  12  Gh.  D.  917 ;  afllrmed  on 
appeal,  Law  Rep.  13  Ch.  D.  466  (nom,  JSx  parte 
Buteher  ;  in  re  Mellor), 

A.  and  B.  carried  on  in  partnership,  under  the 
firm  of  A.  &  Co.,  a  business  of  which  the  capital 
and  stock-in-tiade  belonged  to  A.  A.  died, 
having  appointed  B.  and  C.  his  executors,  with 
power  to  continue  to  cany  on  the  business,  and 
to  employ  in  it  his  capital  and  stock-in-trade. 
B.  and  C.  carried  on  the  business  under  the  same 
firm  of  A.  Sl  Co.,  and  continued  to  use  in  it  A.*8 
capital  and  stock-in-trade.  B.  and  C.  became 
bankrupt.  Fart  of  the  stock-in-trade  which 
existed  at  A.'8  death  still  remained  **  in  specie  "  : 
— Held,  that  the  joint  creditors  of  A.  and  B.  were 
entitled  to  have  the  joint  assets  of  A.  and  B. 
which  remained  *'in  specie"  applied  first  in 
payment  of  their  debts.  Bx  parte  Morley  (48 
Law  J.  Rep.  Bankr.  28;  Law  Rep.  8  Chanc. 
1026)  followed.  In  re  Simpeon  (43  Law  J.  Rep. 
Bankr.  147;  Law  Rep.  9  Chanc.  672)  distin- 
guished.   Ibid. 

20. — Four  partners  took  a  lease  of  the  part- 
nership premises  and  entered  into  the  usual 
joint  and  several  covenants  of  lessees.  One 
partner  died.  The  three  survivors  carried  on 
the  business,  and  became  bankrupt.  The  trus- 
tee, who  was  trustee  both  of  the  joint  estate  of 


the  finn  and  the  aepamte  estates  of  the  three 
partners,  disclaimed  the  lease.  The  lenor 
claimed  under  sections  37  and  88  of  the  Bank- 
ruptcy Act  to  prove  against  the  joint  and 
separate  estates  for  damages  for  loss  of  rent 
and  dilapidations : — Held,  first,  that  section  87 
only  applied  to  proofs  under  contracts,  and 
therefore  did  not  apply  to  the  present  case, 
which  was  a  statutory  right  of  proof  under  sec- 
tion 23  for  the  injury  caused  by  the  disclaimer; 
secondly,  that  as  the  trustee  who  disclaimed  was 
trustee  as  well  of  the  separate  estates  as  of  the 
joint  estate  of  the  partners,  and  the  disclaimer 
released  each  of  them  from  his  liability  under 
his  separate  covenant,  there  was  a  right  of  proof 
for  the  injury  against  the  separate  estates.  In 
re  Skand ;  ex  parte  Corhett  (App.),  49  Law  J. 
Rep.  Bankr.  74 ;  Law  Rep.  14  Ch.  D.  122. 

(4)  Adminutration  of  Mome  eitate  im  two 

eauntriei, 

21* — Two  persons  carried  on  business,  under 
one  firm,  as  wine  exporters  in  Portugal,  and 
under  another  as  wine  merchants  in  London. 
Bills  were  drawn  by  the  Portuguese  firm  on,  and 
accepted  by,  the  English  firm.  The  Bnglish 
firm  became  bankrupt,  and  before  the  adjudica- 
tion proceedings  in  insolvency  were  taken  in 
Portugal,  under  which  the  property  there  was 
administered  and  divided  ex(^usively  among  the 
Portuguese  creditors.  One  of  these  creditors, 
who  had  received  a  dividend  on  bills  drawn  by 
the  Portuguese  firm,  then  sought  to  prove  in  the 
English  bankruptcy  in  respect  of  the  same  bills 
against  the  English  firm  as  acceptors  :'Held 
(on  appeal  from  the  Court  of  Appeal,  nom,  £x 
parte  Baneo  de  Portugal ;  inre  Hooper ^  48  Law 
J.  Rep.  Bankr.  73;  Law  Rep.  11  Ch.  D.  817), 
that  he  could  only  do  so  on  condition  of  bring- 
ing into  account  the  dividend  received  in 
Portugal.  The  words,  "in  whole  or  in  part 
composed  of  the  same  individuals,'*  in  section 
87  of  the  Bankruptcy  Act,  1869,  do  not  apply  to 
the  case  of  two  firms  consisting  entirely  of  the 
same  individuals,  but  to  the  case  where  all  the 
members  of  one  firm  form  part  of  another 
firm.  SelHrig  v.  Dacies  (2  Dowl.  230 ;  2  Rose, 
97,  291)  and  Ex  parte  Wilwn  (41  Law  J.  Rep. 
Bankr.  46;  Law  Rep.  7  Chanc.  490)  followed. 
Admission  refused  of  evidence  which  had  not 
been  used  before  the  Court  below.  Observations 
of  Lord  Lyndhurst  in  Attwood  v.  SmdU  (6  CI.  k 
F.  232)  approved.  Banco  de  Portugal  v.  Wad- 
deU  (H.L.),  49  Law.  J.  Rep.  Bankr.  33;  Law  Rep. 
6  App.  Cas.  161. 

(i)  Secured  erediton. 

(1)  Who  are, 

22. — A  creditor  who  has  issued  and  served  a 
writ  of  foreign  attachment  upon  a  garnishee 
out  of  the  Lord  Mayor's  Court  is  not  a  secured 
creditor  within  the  meaning  of  section  12  of  the 
Bankruptcy  Act,  1869.  The  whole  process  of 
foreign  attachment  is  a  mesne  process,  and  for 
the   purpose   of   enforcing  appearance  of  the 
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defendant  to  the  action  in  the  Lord  Mayor's 
GoQit;  and  although  under  certain  drcum- 
stances  the  plaintiff  in  the  Lord  Mayor's  Court 
may  obtain  payment  out  of  the  fund  or  debt 
attached,  the  process  under  which  he  may  so 
obtain  it  cannot  be  held  a  security  on  the  pro- 
perty of  the  debtor  within  the  section.  To  be 
so  called  it  must  be  a  charge  which  is  enforce- 
able in  all  circumstances.  Levy  v.  Lovell  (App.), 
49  Law  J.  Bep.  Chanc.  806 ;  Law  Bep.  14  Ch.  D. 
234. 

Decision  of  Bacon,  V.C.  (48  Law  J.  Bep. 
Chanc.  367 ;  Law  Bep.  11  Ch.  D.  220),  reversed. 
Ibid. 

28.— Section  87  of  the  Bankruptcy  Act,  1869, 
does  not  apply  to  a  judgment  executed  by  means 
of  a  writ  of  elegit.  And  therefore,  the  sheriff 
having  under  su(m  a  writ  seized  goods  of  a  debtor 
before  he  committed  the  act  of  bankruptcy, 
though  the  inquisition  of  the  jury  as  to  the 
value  of  the  goods  was  not  completed  until 
after  the  act  of  bankruptcy,^Held,  that  the 
execution  creditor  held  a  security  within  the 
meaning  of  sections  12  and  16  (sub-section  6), 
and  was  not  deprived  of  it  by  section  87.  In 
re  Gowtlay  ;  ea  parte  Ormandy,  49  Law  J.  Bep. 
Bankr.  23 ;  affirmed  on  appeal,  60  Law  J.  Bep. 
Chanc  80 ;  Law  Bep.  16  Cl^.  D.  447 ;  nom.  Ex 
parte  Abbott ;  in  re  Oowrlay. 

24. — The  appointment  of  a  receiver,  at  the 
instance  of  the  plaintiff,  in  an  action  in  the 
Chancery  Division  for  the  possession  of  land, 
where  the  plaintiff  has  only  an  equitable  title, 
is  a  delivery  in  execution  by  virtue  of  "  a  lawful 
authority  "  other  than  a  writ  of  elegit  within  27 
tL  28  Vict.  c.  112.  B.  1,  so  as  to  render  the  judg- 
ment creditor  a  "  secured  creditor,"  within  the 
Bankruptcy  Act,  1869,  s.  16.  sub-s.  6,  althou^ 
no  writ  of  elegit  has  been  issued.  Ea  parte 
Evans ;  in  re  Watkins,  48  Law  J.  Bep.  Banlor. 
97  ;  Law  Bep.  11  Ch.  D.  691. 

Where  a  person  who  is  appointed  receiver  of 
property  upon  his  giving  security  fails  to  do  so, 
although  the  Court  will  appoint  another  receiver, 
yet  the  appointment  of  the  first  is  not  invali- 
dated, and  the  property  is  in  the  custody  of  the 
law  from,  the  date  of  the  first  appointment. 
Ibid. 

26. — ^A  judgment  creditor  Issued  a  writ  of 
sequestration  and  served  it  upon  executors  hold- 
ing in  their  hands  a  legacy  payable  to  the  judg- 
ment debtor,  who  shortly  afterwards  went  into 
liquidation :—  Held,  that  the  creditor,  as  against 
the  trustee  in  liquidation,  was  not  a  secured 
creditor  within  sub-section  6  of  section  16 
of  the  Bankruptcy  Act,  1869.  Quaere,  whether 
the  judgment  creditor,  if  he  had  obtained  an 
order  restraining  the  debtor  from  receiving  the 
legacy,  would  hAve  been  a  creditor  holdSig  a 
chazge  or  lien  on  the  debtor's  property  within 
the  section.  In  re  Hoare ;  ex  parte  NeUon 
(App.),  49  Law  J.  Bep.  Bankr.  44 ;  Law  Bep.  14 
Ch.  D.  41. 

Judgment  creditor  who  has  obtained  garnishee 
order  nisi:  right  of ,  as  secured  creditor,  [See 
Attachment,  11.] 


(2)  Mode  of  proof  by. 

26. — Shares  in  a  bank,  held  by  one  partner 
and  originally  belonging  to  him,  became  (un- 
known to  the  bank)  p^nership  property,  and 
were  such  when  the  firm  became  bankrupt. 
The  firm  were  then  largely  indebted  to  the  bank 
on  their  account,  which  debt  accrued  after  the 
shares  became  partnership  property.  The  bank 
had  an  undisputed  charge  on  the  shares  under 
their  articles  of  association,  which  gave  a  lien 
for  all  debts  due  from  the  holder  alone  or 
jointly  with  any  other  person,  but  they  claimed 
to  r^Uise  such  lien  as  a  separate  security, 
and  to  prove  for  the  whole  debt  without 
deducting  the  amount  so  realised: — Held  (by 
Melllsh,  L.J.,  and  Baggallay,  J.A.;  James, 
L.J.,  dubitante),  that  the  Court  must  look 
only  at  the  fact  whether  the  creditors  held 
a  security  on  the  bankrupt's  property,  and  could 
not  consider  whether  the  creditors  had  believed 
it  to  be  such,  and  that  therefore  the  amount  of 
the  security  must  be  deducted  from  the  proof. 
Ex  parte  The  Manchester  and  County  Banh  ;  in 
re  Collie  (App.),  46  liaw  J.  Bep.  Bankr.  149; 
Law  Bep.  8  Ch.  D.  481. 

27. — Where  a  man  had  borrowed  money  upon 
the  guarantee  of  a  surety,  and  the  surety  held  a 
security  from  the  borrower,  in  the  bankruptcy 
of  the  borrower  the  principal  creditor  was  allowed 
to  prove  his  debt  without  r^;ard  to  the  security. 
In  re  Yewdall;  ex  parte  Braithwaite^  46  Law 
J.  Bep.  Bankr.  87  ;  affirmed  on  appeal,  46  Law  J. 
Bep.  Bankr.  109. 

28. — ^A  loan  was  secured  by  bills  of  exchange 
drawn  by  the  lender  upon  the  borrower,  and 
accepted  by  him,  and  also  by  the  hypothecation 
to  the  lender  of  debts  due  to  the  borrower, 
notice  of  the  hypothecation  being  given  to  the 
debtors.  The  lender  discounted  the  bills  with 
his  bankers.  Afterwards  the  borrower  filed  a 
liquidation  petition,  and  the  bankers  proved  in 
the  liquidation  for  the  full  amount  of  the  bills. 
By  an  arrangement  between  the  trustee  and  the 
lender  (made  without  prejudice  to  his  right), 
the  trustee  collected  the  hypothecated  debts,  but 
refused  to  pay  them  over  to  the  lender  unless 
he  would  take  up  the  bills : — Held  (without  de- 
ciding in  the  absence  of  the  bankers  whether 
their  proof  ought  to  be  reduced  by  the  amount 
of  the  hypothecated  debts),  that  the  lender  was 
not  entitled  to  receive  the  amount  of  the  hypo- 
thecated debts  unless  he  took  up  the  bills,  but 
that  the  amount  should  be  applied  in  discharg- 
ing the  lender's  liability  upon  the  bills.  Ex 
parte  Ma/nn  ;  in  re  Xattengell  (App.),  46  Law  J. 
Bep.  Bankr.  107 ;  Law  Bep.  6  Ch.  D.  367. 

29, — ^Where  on  the  bankruptcy  or  liquidation 
of  a  mortgagor  a  first  mortgagee  elects  to  give 
up  his  security  altogether,  and  prove  for  the 
whole  of  his  mortgage  debt,  the  security  so 
given  up.  does  not  merge  in  the  equity  of  re- 
demption for  the  benefit  of  a  second  mortgagee, 
but  is  available  in  the  hands  of  the  trustee  in 
the  bankruptcy  or  liquidation  for  the  benefit  of 
the  general  creditors.  Craohnall  v.  Janson,  46 
Law  J.  Bep.  Chanc.  662  ;  Law  Bep.  6  Ch.  D.  735. 
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80«— 'H.  pledged  tobaooo  to  a  bank  to  seonre 
advances,  representing  the  tobaooo  to  be  his  own. 
H.  was  afterwaxds  adjudicated  bankrupt,  when 
it  was  discovered  that  he  had  prior  to  the  ad- 
vance sold  a  large  portion  of  the  tobacco  to  J., 
receiving  the  purchase-money  from  him.  J. 
brought  an  action  against  the  bank  and  recovered 
as  damages  the  price  he  had  paid  to  H.,  together 
with  his  costs  of  the  action,  and  that  judgment 
was  affirmed  on  appeal.  The  bank  afterwards 
sold  the  bales  originally  sold  to  J.  for  less  than 
he  paid  for  them,  and  tendered  a  proof  in  the 
bankruptey  for  the  balance  of  the  debt,  beyond 
the  value  of  their  security : — Held,  that  in  esti- 
mating the  value  they  were  entitled  to  bring 
into  account  the  costs  (their  own  and  the  plain- 
tiffs) incurred  in  the  action,  but  not  the  costs 
of  the  appeal,  and  were  also  entitled  to  bring 
into  account  the  difference  between  the  price 
paid  by  them  for  damages  and  the  amount 
reaUsed  on  the  sale  by  the  bank,  there  being  no 
evidence  to  shew  that  the  loss  had  been  caused  by 
any  unreasonable  delay  on  the  part  of  the  bank. 
Ex  parte  Stephens  (2  Mont.  &  Ayr.  31)  dis- 
approved. Sx  parte  Carr ;  in  re  Hqfma/im 
(App.),  48  liaw  J.  Bep.  Bankr.  69 ;  Law  Bep.  11 
Ch.  D.  62. 

81.— Bills  of  exchange  indorsed  by  a  bank- 
rupt to  his  bankers  to  be  discounted,  against 
which  they  make  advances  to  him  on  his  general 
account,  but  which  they  do  not  fully  discount 
pending  enquiries  about  the  acceptors,  are  not 
"securities"  within  the  16th  section  of  the 
Bankruptcy  Act,  1869,  which  the  bankers,  on 
proving  for  their  debt,  are  bound  either  to  value 
or  give  up  to  the  trustee.  In  re  Frith;  ex 
paHe  Sehofield  (App.),  48  Law  J.  Bep.  Bankr. 
122 ;  Law  Bep.  12  Ch.  D.  332. 

82. — The  defendant  became  surety  for  the 
payment  of  a  debt  of  400Z.  owing  from  P.  to 
the  plaintiff;  and  by  agreement  between  the 
parties,  P.  handed  over  a  policy  of  insurance  on 
his  life  to  the  plaintiff  as  collateral  security.  P. 
afterwards  bec^une  bankrupt,  and  at  that  time 
two  of  the  premiums  on  the  policy  remained 
unpaid,  and  the  policy  had  lapsed.  The  plain- 
tiff proved  in  P.'s  bankruptey  for  the  full  amount 
of  her  debt,  stating  in  her  proof  that  she  held 
the  policy  as  collateral  security,  but  putting  no 
value  on  it.  The  policy  was  afterwards  given 
up  to  the  trustee  in  bankruptey  for  the  benefit 
of  the  creditors,  and  the  insurance  company 
agreed  to  reinstate  it.  The  plaintiff  sued  the 
defendant,  as  surety,  for  the  amount  of  P.'s 
debt,  and  at  the  trial  the  plaintiff's  counsel 
agreed  to  credit  the  defendant  with  32Z.,  being 
the  admitted  value  of  the  policy  when  rein- 
stated:— Held  (affirming  the  judgment  of 
Manisty,  J.,  49  Law  J.  Bep.  Q.B.  353;  Law 
Bep.  6  Q.B.  D.  138),  that  the  defendant's  posi- 
tion as  a  surety  was  not  altered  so  as  to 
discharge  him  &om  liability,  by  reason  of  the 
coxurse  the  plaintiff  had  pxursued  in  the  bank- 
ruptey, as  the  policy  was  ^ueless  when  she  sent 
in  her  proof.  Held  also,  that,  if  the  policy  was 
of  value  when  the  plaintiff  proved  in  the  bank- 


ruptcy, and  if  ihe  tzeniMd  Imt  optioii,  under 
the  bankruptcy  law,  of  handing  over  her  security 
to  the  trustee,  and  proving  for  the  whole  amount 
of  her  debt,  the  ddfencUuit  was  not  thereby 
wholly  discharged  from  lialnlity  as  a  surety,  but 
only  to  the  extent  of  the  value  of  the  policy. 
Rainbow  v.  Juggine  (App.),  49  Law  J.  Bep.  Q.B. 
718 ;  Law  Bep.  6  Q.B.  D.  422. 

88. — A  trustee  on  declaring  a  dividend  is  not 
bound  to  make  a  reserve  in  respect  of  a  proof 
by  a  secured  creditor  who  has  not  realised  or 
put  a  value  on  his  security.  In  such  a  case  the 
creditor  has  no  debt  provable  until  he  has 
realised  or  valued  his  security ;  and  if,  by  force 
of  circumstances,  he  is  unable  so  to  do  before  a 
dividend  is  declared,  his  proper  oonree  is  to 
apply  to  the  Court,  under  section  72,  to  postpone 
the  dividend,  and  the  Court  has  jurisdiction  to 
make  such  order  as  the  justice  of  the  case  may 
require.  In  re  Lee  ;  ex  parte  Oaod  (App.),  49 
Law  J.  Bep.  Bankr.  49  ;  Law  Bep.  14  Ch.  D.  82. 

84.— Semble,  where  by  mistake  a  secured 
creditor  luis  omitted  from  his  proof  of  debt  a 
part  of  his  security,  he  will  not  necessarily  be 
held  to  have  forfeited  that  part,  bat  may  be 
allowed  to  rectify  his  proof.  Observations  on 
Ex  parte  Atkmorth  (43  Law  J.  Bep.  Bankr.  142 ; 
Law  Bep.  18  Eq.  706)  and  Ex  parte  King  (44 
Law  J.  Bep.  Bankr.  92 ;  Law  Bep.  20  Eq.  273). 
Ex  parte  Bagshaw;  i»  re  Ker  (App.),  Law  Bep. 
13  Ch.  D.  304. 

86. — By  a  composition  deed,  dated  the  4th  of 
November,  1864,  and  duly  registered  under  the 
Bankruptcy  Act,  1861,  a  debtor,  in  consideration 
of  a  covenant  on  the  part  of  himself  and  a 
surety  to  pay  a  composition  of  10#.  in  the  pound, 
obtained  a  release  from  his  scheduled  debts  by 
a  statutory  majority  of  his  creditors.  The  deed 
contained  a  proviso  that  every  secured  creditor 
should  have  the  full  benefit  and  advantage  of 
his  security,  and  should  be  entitled  to  the  com- 
position after  allowing  for  the  value  of  such 
security.  One  of  the  secured  creditors  held  as 
security  for  229/.  8t.  hd,  a  policy  of  assurance 
on  the  life  of  the  debtor.  This  creditor  valued 
the  policy  at  167.;  and  for  the  difference, 
namely,  213Z.  8«.  6ij.,  he  received  the  composi- 
tion of  10#.  in  the  pound.  The  policy  having 
fallen  in  after  some  premiums  had  been  paid 
by  the  creditor, — Held,  upon  the  construction 
of  the  deed,  that  the  creditor,  upon  the  execu- 
tion of  the  deed,  remained  a  creditor  for  16/. 
only,  and  that  (the  composition  having  been 
duly  paid)  the  proceeds  of  the  policy,  afterpay- 
ment of  162.  and  interest,  belonged  to  the 
debtor's  estate  subject  to  repayment  with  inte- 
rest to  the  creditor  of  the  premiums  paid  \sj 
him.  Bolton  v.  Ferro^  49  Law  J.  Bep.  Chano. 
569 ;  Law  Bep.  14  Ch.  D.  171. 

{JC)  Fictitiout  hiUt, 

86, — Bills  of  exchange  were  drawn  by  S., 
who  was  London  agent  for  the  firm  of  G.  k  Co., 
and  accepted  by  them.  The  drawer  and  acceptors 
were  at  the  time  in  a  position  of  hopeless  insol- 
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ven<7  and  contemplating  bankruptcy.  The  bills 
were  then  offered  for  discount  to  J.,  who  re- 
tained them  for  some  time  in  his  hands  and 
made  enquiries,  whereby  he  ascertained  that 
the  acceptors  would  be  unable  to  pay  the  biUs 
in  full,  as  they  were  in  difBculties,  but  that 
they  were  possessed  of  assets,  and  there  was  a 
fair  prospect  of  his  being  able  to  obtain  pay- 
ment of  part  of  the  amount.  He  did  not  make 
any  enquiry  as  to  the  solvency  of  the  drawer. 
He  then  gave  200^.  for  the  bills,  which  were  of 
the  nominal  value  of  1,727^.  in  all :  one  of  them 
for  2372.  falling  due  within  a  month.  The  firm 
of  G.  &  Go.  soon  afterwards  filed  a  petition  for 
liquidation  and  were  adjudicated  bankrupts.  J. 
tiien  sought  to  prove  for  the  whole  nominal 
amount  of  the  bills.  The  trustee  in  the  bank- 
ruptcy g^ve  him  notice  "  that  at  the  date  of  the 
bankruptcy  you  were  not  the  holder  of  the  bills 
of  exchange  In  the  affidavit  mentioned  or  any 
of  them  for  value,  and  could  not  then  have 
maintained  an  action  against  G.  k  Co.  thereon  if 
they  had  not  become  bcmkrupt."  A  preliminaiy 
point  was  now  raised  for  the  first  time  in  the 
House  of  Lords,  that  the  notice  of  objection  was 
insufficient  by  reason  of  too  great  generality : — 
Held,  that  the  preliminary  point  was  raised  too 
late,  and  also  that  the  notice  was  sufficient. 
Held  also,  that  the  circumstances  affected  J. 
with  notice ;  that  the  bills  were  concocted  in 
fraud  of  the  creditors  of  G.  ft  Co. ;  and  that  con- 
sequently J.  could  not  prove  for  more  than  the 
amount  actually  given  by  him  for  the  bills. 
Jones  V.  Chrdtm  (H.L.),  47  Law  J.  Bep.  Bankr. 
1 ;  Law  Rep.  2  App.  Gas.  616. 

Decision  of  the  Court  of  Appeal  (45  Law  J. 
Bep.  fiankr.  1 ;  Law  Bep.  1  Ch.  D.  1^1— wm. 
Ea  parte  6hrdon;  in  re  QomenaU)  affirmed. 
Ibid. 

(Z)  For  sum  embezzled  without  prosecutinff 

felon. 

87« — S.,  a  banker's  clerk,  committ-ed  a  felony 
by  embezzling  his  employers'  moneys,  and  ab- 
sconded, and  was  afterwsurds  made  a  bankrupt. 
The  bankers  carried  in  a  proof  for  the  sum  S. 
had  embezzled.  The  proof  was  rejected  by  the 
trustee,  whose  decision  was  affirmed  by  the 
County  Court  Judge,  on  the  ground  that  bv  the 
settled  rule  of  law  it  was  the  duty  oi  the 
bankers  to  prosecute  8.,  and  that,  until  after 
prosecution,  or  after  prosecution  had  become 
impossible  through  no  faiolt  of  theirs,  they  were 
not  entitled  to  prove,  and  that  on  the  evidence 
they  had  not  exercised  due  diligence  in  their 
efforts  to  prosecute  8.  The  Chief  Judge,  on  ap- 
peal by  the  trustee  in  liquidation  of  the  bankers, 
who  had  In  the  meantime  gone  into  liquidation, 
held  (Law  Bep.  9  Ch.  D.  704 ;  nom.  Ex  pwrte 
Twtquand;  in  re  Shepherd^  that  the  rule  existed, 
but  that,  on  the  evidence,  the  bankers  had  used 
due  diligence  in  endeavouring  to  prosecute  8.,and 
ordered  the  proof  to  be  admitted.  On  appeal  by 
the  trustee  of  8.'8  estate,— Held  (per  James,  L.J., 
and  BramwaU,  L. J. ;  dissewbiente  BaggaUay,  L. J.)< 


that,  assuming  the  rule, to  exist,  which  they 
doubted,  the  disability  to  prove  was  personal  to 
him  in  whom  was  the  duty  to  prosecute,  and  did 
not  pass  to  his  trustee  in  bankruptcy  or  legal 
personal  representatives,  and  therefore  that  the 
trustee  in  liquidation  of  the  bankers  could  main- 
tain the  proof.  Held  (per  BaggaUay,  L.J.), 
that  the  rule  existed,  and  that  the  disability  to 
prove  passed  to  a  trustee  in  bankruptcy  or  1^^ 
personal  representative,  but  that,  on  the  evi- 
dence, the  bankers  had  used  due  diligence  in 
their  efforts  to  prosecute  8.,  and  therefore  the 
proof  was  admissible.  WeUoek  v.  Ckmftamtime 
(2  HurL  &  C.  146 ;  32  Law  J.  Bep.  Bxch.  286) 
questioned.  WeUs  v.  Ahrakams^^l  Law  J.  Bep. 
Q.B.  306  ;  Law  Bep.  7  Q.B.  664)  discussed.  In 
re  Shepherd;  ex  parte  Ball  (App.),  48  Law  J. 
Bep.  Bankr.  67 ;  Law  Bep.  10  Ch.  D.  667. 

(m)  PreferewHal  debts :  priority, 

88. — A  gas  company,  having  under  its  private 
Act  of  Parliament  a  power  to  levy  by  distress 
all  sums  of  money  due  for  the  supply  of  gas, 
&c.,  is  not  a  landlord  or  other  person  to  whom 
rent  is  due  within  the  meaning  of  section  34  of 
the  Bankruptcy  Act,  1869,  and  such  a  company 
having  distrained  upon  the  goods  of  a  liquidating 
debtor  will  be  restrained  from  dealing  with  the 
distress.    In  re  Roberts;  ex  parte  HiU  (App.), 

46  Law  J.  Bep.  Bankr.  116 ;  Law  Bep.  8  Ch.  D. 
621. 

89. — A  mortgage  by  mortgagors  in  possession 
of  premises  used  for  the  purposes  of  trade,  con- 
tained a  provision  that  the  mortgage  should 
continue  for  five  years  if  the  interest  should  be 
reg^ilarly  paid,  and  the  mortgagors  should  not  be- 
come bankrupt  or  take  proceedings  for  liquidation 
or  composition,  and  also  an  attornment  clause, 
whereby  the  mortgagors  attorned  tenants  to  the 
mortgagee  at  a  rent  far  exceeding  the  interest 
on  the  mortgage  or  the  annual  value  of  the 
property.  The  mortgagors  having  gone  into 
liquidation,  the  mortgagee  claimed  under  the 
attornment  to  distrain  for  a  year's  rent, — Held 
(affbrming  the  decision  of  one  of  the  Begistrars), 
that  the  attornment  clause  was  a  mere  device  for 
making  the  chattels  subject  to  the  mortgage 
without  a  bill  of  sale,  and,  being  a  fraud  upon  the 
bankruptcy  laws,  an  injunction  must  be  granted 
to  restrain  him  from  proceeding  with  his  dis- 
tress. Inre  Thofnpson;  ex  parte  WUliafns  (App.), 

47  Law  J.  Bep.  Bankr.  26  ;  Law  Bep.  7  Ch.  D. 
138. 

40. — By  section  32  of  the  Bankruptcy  Act, 
1869,  all  debts  provable  under  the  bankruptcy 
after  those  to  which  priority  is  given  by  that 
section  are  to  be  paid  pari  passu ;  and  therefore 
the  rule  of  equity  that  creditors  by  specialty 
who  are  mere  volunteers  are  not  entitled  to 
compete  with  creditors  on  simple  contract  for 
valuable  consideration  is  no  longer  applicable. 
Ifi  re  Stewart;  ex  parte  Pottinger  (App.),  47 
Law  J.  Bep.  Bankr.  43 ;  Law  Bep.  8  Ch.  D.  621. 

Rent  aeorued  due  after  eommenoement  of  Uqui- 
datum,    [See  Landlord  and  Tbnant,  14.] 
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(»)  Proeedmre  and  evidence. 

[And  see  infra  (M)  Pragtigb.] 

41* — A  compromise  or  arrangement  having 
been  made  under  section  27,  sub-section  3,  of 
the  Bankruptcy  Act,  1S69,  with  a  person  claim- 
ing to  be  a  creditor,  that  he  should  be  admitted 
to  prove,  but  so  that,  as  to  the  first  18«.  in  the 
pound,  his  dividend  should  be  postponed  to 
those  of  the  other  creditors, — Held,  that  the 
bankrupt  had  such  a  peculiar  interest  as  to  be 
entitled  to  examine  the  creditor  on  his  proof. 
Eto  parte  AtuHn  ;  in  re  Auttin  (App.),  46  Law 
J.  fiep.  Bankr.  1 ;  Law  Bep.  4  Gh.  D.  13. 

Delay  in  proof:  rejection  by  trustee.  [See  No. 
16  supra.] 

Biil  of  exchange  :  right  of  proof  agtnngt  ac- 
ceptor's estate  :  guarantee  for  payment  of  hills, 
[See  Bill  op  Bxohaitgb,  32.] 

(E)  Mutual  Grbdit. 

1,— The  right  of  set-off  given  by  the  Bank- 
ruptcy Act,  1869  (32  8c  33  Vict.  c.  71),  s.  39, 
cannot  be  excluded  by  mutual  agreement.  Sa 
parte  Fletcher;  in  re  Vanghan,  Law  Bep.  6  Ch. 
D.  360. 

2. — A  contract  for  executing  sewage  works 
made  between  a  contractor  and  Lnprovement 
Commissioners,  provided  that  all  plant  brought 
by  the  contractor  on  to  the  works  should  be 
deemed  to  be  the  property  of  the  commissioners, 
and  should  not  be  removed  during  the  progress 
of  the  work  without  the  written  order  of  their 
engineer;  and  in  case  of  suspension  of  the 
works  by  their  engineer  for  any  default  of  the 
contractor,  or  of  the  work  being  taken  out  of 
the  contractor's  hands,  the  same  should  be  sub- 
ject to  be  used  as  should  be  ordered  by  the 
engineer  in  and  about  the  completion  of  the 
works.  The  engineer  suspended  the  works,  and 
the  commissioners  took  possession  of  the  plant 
and  completed  the  works.  The  contractor  having 
become  bankrupt,  and  a  sum  of  2,8762.  7s.  6d. 
having  been  coiified  to  be  due  to  the  commis- 
sioners from  him  for  default  under  the  contract, 
the  commissioners  claimed  to  retain  the  plant, 
which  was  sold  by  consent  for  686Z. : — Held, 
first,  that  the  contract  gave  the  commissioners 
no  property  in  the  plant,  but  only  a  right  of 
user ;  and  secondly,  that  this  right  of  user  was 
not  such  a  "  dealing  **  within  the  meaning  of 
section  39  of  the  Bankruptcy  Act,  1869,  as  to 
give  them  a  right  to  set  off  the  value  of  the 
plant  against  the  sum  due  to  them  from  the 
contractor.  In  re  Winter;  ex  parte  Bolland, 
47  Law  J.  Bep.  Bankr.  52 ;  Law  Bep.  8  Ch.  D. 
226. 

8. — ^A.  and  B.,  executors  under  a  will,  under 
which  A.  was  also  residuary  legatee,  kept  an 
executorship  account  with  a  bank,  at  which  A. 
kept  also  a  private  separate  account.  The 
bankers  stoppea  payment,  and  filed  a  liquidation 
petition,  and  a  trustee  was  appointed.  Pre- 
viously to  the  stoppage  the  executors  had  paid 
all  the  debts  and  funeral  and  testamentary 


expenses,  and  set  apart  securities  to  answer  the 
annuities  bequeathed  by  the  will,  but  the  execa- 
tors  were  jointly  liable  for  two   small  sums 
for  rates  and  taxes,  and  their   solicitor's  hiU 
of  costs  in  relation  to   the   estate.      At  the 
date  of  the    stoppage  a  sum   of    1,4002.   was 
due  from  the  bank  on  the  executorship  account, 
while  a  sum  of  1,2002.  was  owing  by  A.  on  his 
separate  account.    A.  claimed  to  prove  in  the 
liquidation  for  the  difference  between  the  two 
sums,  as  having  a  right  to  set  off,  as  against  the 
debt  due  from  him,  the  money  owing  from  the 
bank  on  the  executorship  account,  on  the  ground 
that  the  money  on  that  account  constituted  in 
fact  a  clear  net  residue  in  which  he  was  abso- 
lutely interested  : — ^Held,  that  the  one  accoxmt 
could  not  be  set  off  against  the  other,  the  rules 
of  equitable  set-off  or  mutual  credit  not  apply- 
ing, unless  A.  was  so  much  the  person  solely 
beneficially  interested  in  the  balance  of  the 
joint  account  that  a  Court  of  equity  would, 
without  any  terms  or   further  enquiry,  have 
obliged  B.  to  transfer  the  account  into  the  name 
of  A.  alone.    £x  parte  Morier ;  in  re  WtUiSj 
Pereital  f  Company  (App.),  49  Law  J.  Bep. 
Bankr.  9;  Law  Bep.  12  Ch.  D.  491. 

(F)  Tbubtbb. 

(a)  Appointment  of 

(1)  Enforcemm^  of  bond. 

1, — A  bond  with  sureties  given  by  a  trustee 
in  bankruptcy  to  the  Chief  Judge,  as  security 
for  the  faithful  discharge  of  his  duties,  aocoid- 
to  Form  No.  40  of  the  Bankruptcy  Forms,  1870, 
may  be  enforced  by  the  order  of  a  County  Court. 
In  re  Parry,  Law  Bep.  4  Ch.  D.  260. 

(2)  Vacating  appointment  of  trustee. 

2. — The  appointment  of  a  trustee  in  bank- 
ruptcy will  not  be  vacated  merely  because  a 
proof  has  been  improperly  rejected,  but  special 
circumstances  must  be  shewn,  as,  for  instance, 
that  the  rejection  of  the  proof  has  been  pro- 
cured by  fraud.  Ex  parte  Crowther  (24  Law 
Times,  N.S.  330)  not  followed.  Ex  parte 
Kimber ;  in  re  Thrift  (App.),  Ijaw  Bep.  11 
Ch.  D.  869. 

(()  Property  in  reputed  ownership  of  banhrupt. 

(1)  Oeneral  scope  of  order  and  disposition 

douses. 

8, — Husband  and  wife,  the  wife  being  under 
age,  by  deed  unacknowledged,  conveyed  the 
vdf e's  freeholds  to  a  purchaser  for  6002.,  the  hus- 
band receiving  the  money.  Afterwards  a  sub- 
purchaser required  the  concurrence  of  the  wife, 
who  was  then  of  age,  in  the  conveyance  to  him, 
but  she  refused  to  concur  unless  the  husband 
would  execute  a  bill  of  sale  over  his  furniture 
for  4262.  to  a  trustee  for  her  separate  use.  This 
was  accordingly  done,  and  the  furniture  re- 
mained in  the  joint  occupation  of  husband  and 
wife  until  he  became  a  liquidating  debtor: — 
Held,  that  the  bill  of  sale  was  a  purchase  of  the 
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wife's  ooncnrrence,  that  the  possession  was  oon- 
sifitent  with  it,  and  that  the  wife's  trustee  was 
entitled  to  the  fomitnre.  Ex  pwrte  Cox  ;  in  re 
Beedy  Law  Bep.  1  Gh.  D.  302. 

4.— Semble,  that  32  &  33  Vict.  o.  71.  s.  16 
applies  to  goods  in  the  possession  of  a  factor 
only  when  it  is  notorious  that  he  is  merely  a 
factor.  A.  carried  on  business  in  his  own  name, 
as  agent  for  B.,  under  an  agreement  which  was 
not  made  pablio.  He  dealt  with  the  goods  in 
his  possession  as  if  he  were  absolute  owner, 
accounting  to  B. ;  and  accepted  bills  drawn  on 
him  by  B.  on  the  understanding  that  they  were 
to  be  protected  by  B.  On  the  bankruptcy  of  A. 
and  B., — Held,  that  A.  had  a  lien  upon  the 
goods  in  his  hands  to  the  extent  of  the  bills 
accepted  by  him  and  unpaid.  Ex  parte  Buck  ; 
in  re  Tawctis,  Law  Bep.  3  Ch.  D.  796. 

5. — P.,  cariying  on  business  alone  under  the 
style  of  P.,  8on  &  Co.,  employed  his  son  to  assist 
in  the  management  of  the  business  and  held  him 
out  as  a  partner  to  some  of  his  creditors.  P. 
and  his  son  having  been  jointly  adjudicated 
banknipts  as  ostensible  partners, — Held,  tbat 
the  entire  separate  estate  of  P.,  which  was  the 
only  asset  of  the  business,  being  in  the  apparent 
possession  and  reputed  ownership  of  the  firm, 
with  the  consent  of  the  true  owner,  formed  the 
joint  estate  of  the  firm.  Leave  to  appeal  to  the 
House  of  Lords  refused.  In  re  Pu^ford;  ex 
pofrte  HayfM/n  (App.),  47  Law  J.  Bep.  Bankr. 
64  ;  Law  Bep.  8  Ch.  D.  12. 

6. — A  horse-dealer  sent  a  pair  of  horses  to  a 
customer  in  exchange  for  another  pair,  for 
which  she  had  paid  1702.,  but  which  she  had  re- 
turned as  not  being  according  to  warranty.  He 
requested  the  customer  to  keep  the  second  pair 
until  he  could  supply  a  suitable  pair.  She  ac- 
ooidingly  used  the  horses  until  the  horse-dealer 
became  bankrupt,  when  it  was  found  that  the 
horses  belonged  to  a  third  person  who  had  en- 
trusted them  to  the  bankrupt  on  such  general 
terms  that  the  County  Court  Judge  had  held 
(in  another  proceeding)  that  they  were  in  the 
bankrupt's  onler  and  disposition  at  the  time  of 
the  bankruptcy,  with  the  consent  of  the  true 
owner.  The  customer  claimed  a  lien  upon  the 
horses: — Held,  that  the  bankrupt  could  not 
create  such  a  lien,  and  that  they  must  be  given 
up  to  the  trustee.  In  re  SiUenee ;  ex  pa^rte 
Eejfj  47  Law  J.  Bep.  Bankr.  36 ;  Law  B^.  7 
Ch-  D.  70. 

7. — B.  ft  Co.,  manufacturers,  consigned  their 
goods  to  8.  ft  Co.  fcH*  sale  on  commission  as  del 
eredere  agents.  8.  ft  Co.  also  sold  goods  for  other 
manufiicturers  on  similar  terms.  8.  ft  Co.  de- 
scribed themselves  in  their  invoices  and  on  the 
biaas  plate  on  the  business  premises  as  "  mer- 
chants and  manufacturers'  agents."  On  the 
bankruptcy  of  8.  ft  Co., — Held,  that  the  creditors 
of  8.  ft  Co.  had  sufficient  notice  that  the  bank- 
rupts were  trading  as  agents  as  well  as  prin- 
dpals ;  and  that  goods  of  B.  ft  Co.  in  the  pos- 
session of  S.  ft  Co.  at  the  commencement  of  the 
bankruptcy  were  not  within  the  mischief  of  the 
repated  ownership  clause.    In  re  Smith;   em 
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pa/rte  Bright  (App.),  48  Law  J.  Bep.  Bauki*.  81  ; 
Law  Bep.  10  Ch.  D.  666. 

8. — On  the  bankruptcy  of  a  miller  C.  claimed 
as  his  own,  and  removed  from  the  mill  without 
the  knowledge  of  the  receiver,  109  sacks  of 
wheat,  which  he  had  sent  five  weeks  previously 
(as  he  alleged)  on  approval.  It  was  proved  by 
the  evidence  of  the  bankrupt  and  his  clerk,  and 
from  his  books,  that  he  was  not  in  the  habit  of 
receiving  other  people's  corn  to  grind  and  re- 
turn as  fiour,  but  that  he  used  to  receive  corn 
from  C.  and  keep  it  until  a  price  was  fixed  for 
it,  when  he  debited  himself  with  such  price.  C. 
deposed  that  the  bankrupt  might  have  found  a 
purchaser  for  it,  or  have  bought  it  for  himself, 
or  that  he,  C,  might  have  taken  it  back : — Held, 
that  the  wheat  was  in  the  order  and  disposition 
of  the  bankrupt  at  the  time  of  the  bankruptcy 
with  the  consent  of  the  true  owner,  and  must 
be  given  up  to  the  trustee.  In  re  Bell;  ex 
parte  Clarkis,  47  Law  J.  Bep.  Bankr.  33. 
[And  see  D  19  supra.] 

I^winons  not  applicable  to  windinge-yp  of  com- 
panies,   [See  COMPAITY,  H  26.] 

(2)  Cuetom  of  trade. 

9, — In  order  to  establish  a  custom  of  trade  of 
which  the  Court  will  take  judicial  notice,  it 
must  be  proved  to  have  existed  so  long  and  to 
have  been  so  extensively  acted  upon  that  the 
ordinary  creditors  of  the  debtor  in  his  trade  may 
be  reasonably  presumed  to  ^have  known  it.  In 
re  Matthews;  ex  parte  Powell  (App.),  46  Law  J. 
Bep.  Bankr.  100;  Law  Bep.  1  Ch.  D.  601. 

The  Court  will  not  overrule  the  decision  of 
the  Court  below  in  favour  of  the  existence  of  a 
custom  of  trade,  though  the  evidence  establish- 
ing it  may  be  slight,  if  the  person  interested  in 
disputing  the  custom  declines  an  issue  to  try  it. 
Ibid. 

10.— The  debtor,  a  trader,  hired  a  piano  from 
H.  ft  Co.  at  1  bl.  a  year,  payable  by  monthly  in- 
stalments on  the  terms  that,  in  the  event  of 
default  in  payment  of  the  instalments,  or  of  the 
debtor's  death,  bankruptcy  or  insolvency,  or 
execution  issuing  against  him,  H.  ft  Co.  might 
put  an  end  to  the  hiring  and  take  possession  of 
the  instrument ;  and  that  when  the  instalments 
amounted  to  46/.,  H.  ft  Co.  should  assign  the 
piano  to  the  debtor,  but  that  till  such  payment 
the  debtor  should  have  no  property  in  the 
piano.  The  debtor  paid  one  instalment  under 
the  agreement,  and  four  months  afterwards  filed 
a  liquidation  petition,  still  having  the  piano  in 
his  possession : — Held,  that,  a  custom  to  let 
pianos  on  hire  on  the  above  terms  being  estab- 
Ushed,  there  was  nothing  in  the  agreement 
obnoxious  to  the  provisions  of  the  bankruptcy 
law,  and  that  the  piano  did  not  pass  to  the 
trustee  under  the  order  and  dispositions  clause. 
In  re  BUmcha/rd  ;  ex  parte  ffattersley^  47  Law 
J.  Bep.  Bankr.  113 ;  Law  Bep.  8  Ch.  D.  601. 

11, — Goods  sent  to  a  person  who  becomes 
bankrupt,  on  sale  or  return,  pursuant  to  a  custom 
in  any  particular  trade,  are  not  within  his  dis- 

I 


^ 


58 


BANKBUPTOY  (F)  Tbusteb. 


position  as  owner  or  reputed  owner  until  he  has 
exercised  his  option  to  keep  them.  Em  parte 
Winm/ield;  in  re  Fl&renoe  (AppX  Law  Rep.  10 
Ch.  D.  591.  ^ 

(3)  (hnsento/trueonmer. 

12. — A  trader,  having  a  shop  and  dwelling- 
house  situate  in  different  streets  of  the  same 
town,  executed  a  bill  of  sale  of  his  stock-in- 
trade  in  his  shop  and  his  furniture  in  his  dwell- 
ing-house to  secure  a  debt.  The  agent  of  the 
holder  of  the  bill  took  possession  of  the  stock- 
in-trade  immediately  before  the  trader  filed  a 
liquidation  petition,  but  did  not  take  possession 
of  the  furniture  until  after  receiving  notice  of 
the  petition  :— Held,  that  the  taking  possession 
of  the  stock-in-trade  constituted  a  withdrawal 
of  the  creditor's  consent  to  the  furniture  re- 
maining in  the  debtor's  order  and  disposition. 
Semble,  also,  the  instructions  to  take  possession 
given  by  the  bill-holder  to  his  agent  (the  day 
before  possession  was  taken)  also  constituted  a 
withdrawal  of  consent.  In  re  E$Uck  ;  ex  parte 
Pkillips;  ew  parte  Alexander,  Law  Rot>.  4  Ch. 
D.  496. 

13.— A  testator  directed  his  debts  to  be  paid, 
and  gave  the  residue  of  his  estate  to  his  wife, 
whom  he  appointed  executrix.  The  widow 
proved  the  will,  paid  some  of  the  debts,  and  for 
four  years  carried  on,  ostensibly  on  her  own 
account,  her  late  husband's  business  of  a  cow- 
keeper.  At  the  end  of  that  period  she  married 
a  second  husband,  who  shortly  afterwards  be- 
came bankrupt.  There  were  then  creditors  of  the 
testator  still  unsatisfied,  who  had  been  through- 
out aware  of  the  widow's  dealings  in  relation  to 
the  business : — Held,  that  they  had  no  interest 
in  the  stock  and  property  of  the  business  as 
against  the  trustee  in  bantaruptcy.  In  re  Fells  ; 
ex  parte  Andrews,  46  Law  J.  Rep.  Bankr.  43 ; 
Law  Rep.  4  Ch.  D.  609. 

A  person  claiming  under  an  assignment  was 
in  possession  of  the  property  upon  premises 
occupied  by  the  bankrupt.  The  trustee  im- 
peached the  assignment,  and  himself  took  pos- 
session, but  without  ousting  the  other  party. 
Before  the  validity  of  the  assignment  had  been 
determined  the  assignee  took  away  part  of  the 
property :— Held,  that  the  trustee  was  entitled 
to  a  summary  order  for  the  restoration  of  the 
property  removed.    Ibid. 

(4)  Things  in  action. 

14. — A  mortgage  by  a  partner  of  his  share  in 
a  partnership  is  an  assignment  of  a  ehose  in 
action.,  and  not  within  the  order  and  disposition 
clauses  of  the  Bankruptcy  Act,  1869,  or  the  Bills 
of  Sale  Act.  In  re  Bainbridge ;  ex  parte 
Fletcher,  47  Law  J.  Rep.  Bankr.  70;  Law  Rep. 
3  Ch.  D.  219. 

The  bearing  of  the  decision  in  Jiya2l  v.  Homlet 
(I  Ves.  sen.  348)  on  the  present  law  considered. 
Ibid. 

Under  a  will  B.  was  entitled  to  a  share  in  a 
distillery  business,  carried  on  in  partnership 


with  A.,  in  trust  for  himself  and  his  three 
brothers  equally.  B.,  in  1872,  purchased  the 
interests  of  his  brothers  under  the  will,  and 
secured  the  purchase-money  by  assignment  of 
all  his  share  and  Interest  in  the  distfilery,  and 
the  partnership  and  goodwill.  The  deed  was 
never  registered  under  the  Bills  of  Sale  Act. 
B.  k  A.  then  entered  into  fresh  articles  of 
partnership,  under  which  they  became  interested 
in  the  business  in  equal  moieties.  In  1877  B. 
became  bankrupt : — Held,  that  the  assignment 
by  B.  in  favour  of  his  brothers  created  a  valid 
charge  against  the  trustee  in  bankruptcy,  both 
on  the  plant,  stock-in-trade,  assets,  goodwill 
and  book  debts  of  the  partnership  and  on  the 
tenant's  or  trade  fixtures.    Ibid. 

16. — ^A  debenture  of  a  limited  company  due 
to  a  bankrupt  is  k  cko$e  in  action  within  32  k 
83  Vict.  c.  71.  s.  16.  sub-s.  6,  and  the  equitable 
interest  will  pass  by  indorsement  in  bluik  and 
delivery,  as  against  a  trustee  in  bankruptcy. 
The  words  **  due  to  a  bankrupt  in  the  course  of 
his  trade,"  mean  in  connection  with  his  trade. 
Bx  parte  Rensberg ;  in  re  Pryee,  Law  Rep.  4 
Ch.  D.  686. 

16. — The  purchaser  of  real  estate  from  a 
bankrupt  vendor  having  no  notice  of  the  bank- 
ruptcy, which  had  not  been  advertised,  paid  the 
balance  of  the  purchase-money  to  the  vendor : 
— Held,  that  they  had  no  equity  against  the 
trustee  to  compel  conveyance  of  the  property, 
without  payment  of  the  money  to  him.  In  re 
Pooley  ;  ex  parte  Rahbidge  (App.),  48  Law  J. 
Rep.  Bankr.  16  ;  Law  Rep.  8  Ch.  D.  367. 

17. — A  policy  of  life  insurance  being  a  "  thing 
in  action,"  is  not  within  the  operation  of  32  & 
33  Vict.  c.  71.  s.  16.  Ex  parte  Ibhetson;  in  re 
Moore  (App.),  Law  Rep.  8  Ch.  D.  619. 

18. — i^  undertaking  by  B.  to  pay  over 
"  when  and  as  received  "  all  dividends  coming 
to  him  in  respect  of  his  proof  for  800^.  upon  the 
estate  of  I.,  who  was  then  a  bankrupt, — Held, 
to  be  a  good  equitable  assignment  of  the  divi- 
dends as  against  the  trustee  under  B.'s  sub- 
sequent bankruptcy.  In  re  Irving;  ex  parte 
Bushby,  47  Law  J.  Rep.  Bankr.  38 ;  Law  Rep. 
9  Ch.  D.  419  (nom.  Ex  parte  Brett). 

19, — 8.,  trustee  in  bankruptcy  of  W.,  issued 
a  writ  in  an  action,  claiming  to  have  a  deed 
which  had  been  executed  by  the  bankrupt  prior 
to  his  bankruptcy,  purporting  to  be  an  absolute 
conveyance  by  the  bankrupt  to  the  defendant 
of  the  equity  of  redemption  in  certain  mort- 
gaged freehold  and  leasehold  hereditaments, 
set  aside,  so  far  as  it  purported  to  be  an  absolute 
conveyance,  and  a  declaration  that  the  deed 
ought  only  to  stand  as  security  for  the  sum 
actually  paid  by  the  defendant.  Subsequently 
an  agreement  was  come  to  between  C.  and  S., 
with  the  sanction  of  the  committee  of  inspection, 
that  C.  should  purchase  all  the  trustee's  right  in 
the  property,  and  a  deed  was  executed  to  carry 
that  agreement  into  effect.  C.  thereupon  ob- 
tained, under  Order  L.  rule  1,  an  order  ex  parte, 
appointing  him  plaintiff  in  the  place  of  S.  On 
motion  by  the  defendant  in  the  action  to  dis- 
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charge  the  laflt-mentioned  order  on  the  ground 
that  the  sale  by  S.  was  in  reality  the  sale  of  a 
light  to  bring  an  action,  and  therefore  within 
the  mle  against  champerty  and  maintenance, — 
Held  (aflSnning  Bacon,  Y.0.)>  that  the  right  to 
bring  the  action  was  part  of  the  "  property  "  of 
the  bankrupt  within  the  definition  of  section  4 
of  the  Bankruptcy  Act,  1869.  That  as  such 
"  property  "  it  was  by  force  of  section  17  vested 
in  the  trustee,  and  that  (whether  B.  himself 
could  have  assigned  the  right  or  not)  his  trustee 
was  by  section  25,  sub-section  6,  empowered  to 
sell  it,  and  that  the  rule  against  champerty  and 
maintenance  had  no  application.  8eea/r  v.  La/m' 
Mm.  Chatterton  v.  Lawaon  (App.),  49  Law  J. 
Bep.  Bankr.  69 ;  Law  Bep.  15  Gh.  D.  426. 

(6)  Appa/rentjpa$9e9aion  wider  BiUa  of  Sale  Act. 
[See  Bill  of  Sale.] 

(jo)  Prooeed9  of$ale  and  neizwre  of  goods. 
(1)  Creditor  holding  seouritg. 

20. — ^A  judgment  creditor  issued  a  writ  of 
sequestration  and  served  it  upon  executors 
holding  in  their  hands  a  legacy  payable  to  the 
judgment  debtor,  who  shortly  afterwards  went 
into  liquidation: — Held,  that  the  creditor,  as 
against  the  trustee  in  liquidation,  was  not  a 
secured  creditor  within  sub-section  6  of  section 
16  of  the  Bankruptcy  Act,  1869.  Qusre,  whe- 
ther the  judgment  creditor,  if  he  had  obtained 
an  order  restraining  the  debtor  from  receiving 
the  l^^y,  would  have  been  a  creditor  holding 
a  charge  or  lien  on  the  debtor's  property  within 
the  section.  In  re  Hoa/re;  ex  pa/rte  NeUon 
(App.),  49  Law  J.  Bep.  Bankr.  44 ;  Law  Bep.  14 
Ch.  D.  41. 

21« — Subsequently  to  the  issue  of  a  writ  of 
fi,  fit.  against  a  non-trader,  but  before  any  levy 
habd  been  made,  an  arrangement  (which  the  Court 
held  to  be  fraudulent)  was,  with  the  knowledge 
of  the  under-sheriff,  made  between  the  debtor 
and  H.,  an  auctioneer,  that  H.  should,  after  a 
levy  bad  been  made,  purchase  goods  of  the 
debtor  sufiBcient  to  satisfy  the  amount  to  be 
levied,  and  that  he  and  tiie  debtor  should  at 
once  select  the  goods  which  H.  was  to  purchase. 
H.  knew  that  the  debtor  was  about  to  file  a 
liquidation  petition.  The  goods  were  selected  on 
the  19th  of  March,  and  were  pointed  out  to  B., 
a  clerk  of  the  under-sheriff,  who  took  a  list  of 
them,  which  he  handed  to  the  under-sheriff ;  and 
on  the  20th  of  March  B.  seized  the  goods,  and 
put  a  man  in  possession.  Shortly  afterwards 
the  debtor  filed  a  liquidation  petition,  but,  be- 
fore notice  of  the  petition  had  been  served  on 
the  under-sheriff,  he  had  sent  to  H.,  telling  him 
that  the  seizure  had  been  made,  and  that  the 
selected  goods  were  his  property,  and  asking 
him  to  send  a  cheque  for  the  amount  of  the 
levy.  Later  in  the  same  day  the  under-sheriff, 
under  the  mistaken  impression  that  the  debtor 
was  a  trader,  gave  up  possession  of  the  goods 
to  a  receiver  who  had  been  appointed  under 
the  petition.    The  next  day  H.  sent  a  cheque 


for  the  amount  of  the  levy  to  the  under-sheriff, 
and  out  of  the  proceeds  the  execution  debt  was 
paid.  A  trustee  having  been  appointed  under 
the  petition,  H.  applied  to  the  Court  for  an 
order  that  the  trustee  should  deliver  up  the 
selected  goods  to  him,  or  pay  him  the  amount 
which  they  had  produced.  The  trustee  had  sold 
them  for  double  what  H.  had  paid :— Held,  that 
the  goods  had  never  become  the  property  of  H., 
and  that,  although,  by  virtue  of  the  seizure  be- 
fore the  filing  of  the  petition,  the  execution 
creditor  had  acx^uired  a  security  for  his  debt  on 
the  debtor's  property,  yet  H.,  who  had  chosen  to 
enter  into  a  fraudulent  arrangement  with  the 
debtor  with  knowledge  that  he  was  about  to 
commit  an  act  of  bankruptcy,  had  no  equity  to 
be  allowed  to  stand  in  the  place  of  the  execu- 
tion creditor,  notwithstanding  the  fact  that,  by 
paying  the  execution  debt,  he  had  relieved  the 
debtor's  estate  from  payment  thereof.  Decision 
of  Bacon,  C.J.,  affirmed.  EapaHe  HdU;  in  re 
Tonmeend  (App.),  Law  Bep.  14  Ch.  D.  132. 

The  sheriff  cannot  make  a  valid  contract  for 
sale  of  the  goods  of  a  judgment  debtor  against 
whom  he  holds  a  writ  of  fi.  fa.  until  he  has 
actually  seized  the  goods.    Ibid. 

(2)  Judgment  for  mm  exceeding  60^ 

22. — By  section  87  of  the  Bankruptcy  Act, 
1869,  where  the  goods  of  any  trader  have  been 
taken  in  execution  in  respect  of  a  judgment  for 
a  sum  exceeding  50Z.  and  sold,  the  sheriff .... 
shall  ret€dn  the  proceeds  of  such  sale  for  four- 
teen days,  and  upon  notice  being  served  on  him 
within  that  period  of  a  bankruptcy  petition 
having  been  presented  against  such  trader,  shall 
hold  Uie  proceeds  of  such  sale,  after  deducting 
expenses,  on  trust  to  pay  the  same  to  the 
trustee: — Held,  that  this  section  applies,  al- 
though the  goods  have  been  taken  in  execution 
for  a  sum  only  exceeding  502.  by  the  amount  of 
the  sheriff's  poundage,  or  of  the  officer's  fee,  and 
although  no  sale  may  have  been  made.  Howee 
V.  Toung  and  Somes  v.  Stone,  46  Law  J.  Bep. 
Exch.  499 ;  Law  Bep.  1  Ex.  D.  146. 

23. — Where  the  goods  of  a  trader  have  been 
taken  in  execution  for  a  sum  exceeding  602., 
and,  bankruptcy  ensuing,  the  sheriff  has  been 
restrained  from  selling,  the  sheriff  is  entitled  to 
be  paid  by  the  trustee  out  of  the  estate  of  the 
bankrupt  all  expenses  properly  incurred  by  him 
in  keeping  and  taking  possession  of  the  goods 
and  preparing  for  a  sale,  notwithstanding  that 
no  sale  has  teken  place.  In  re  Cray  croft ;  ex 
parte  Browning,  47  Law  J.  Bep.  Bankr.  96 ; 
Law  Bep.  8  0%.  D.  596. 

24. — A  judgment  creditor  issued  execution 
on  the  goods  of  a  trader  for  a  debt  over  502. 
A  prior  claim  was  put  in  by  a  bill  of  sale  holder, 
and  on  an  interpleader  summons  taken  out  by 
the  sheriff,  the  Judge  made  an  order,  after  pay- 
ment of  costs,  to  pay  the  amount  of  the  debt  of 
the  bill  of  sale  holder  into  Court,  and  to  pay  the 
balance  to  the  execution  creditor.  Before  sale 
the  debtor  filed  his  petition  for  liquidation. 
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The  execution  creditor  claimed  the  goods,  as 
against  the  trastee,  under  the  Judge's  order : — 
Held,  that  the  trustee  was  entitled  to  the  goods, 
subject  to  the  claim  of  the  holder  of  the  bill  of 
sale.  Ex  paHe  HaJUng  ;  in  re  Hay  don  (App.), 
47  Law  J.  Rep.  Bankr.  26 ;  Law  Rep.  7  Ch.  D. 
157. 

Paraons  v.  Lloyd  (35  Law  J.  Rep.  Exch.  190  it; 
Law  Rep.  1  Exch.  302  n)  disapproved.     Ibid. 

25. — The  sheriff  seized  the  goods  of  a  trader 
under  an  execution  for  an  amount  less  than 
50/.  Two  days  after  the  debtor  filed  a  petition, 
and  the  judgment  creditor  was  restrained  from 
selling  by  an  interim  injunction,  granted  the 
30th  of  April,  and  continued  from  time  to  time 
till  the  6th  of  May,  when  it  fell  through.  The 
sheriff  then  sold  the  goods,  but  owing  to  ex- 
penses, including  possession-money,  incurred  by 
the  sheriff  after  the  injunction  had  been  granted, 
the  amount  for  which  the  execution  was  levied 
exceeded  50/. : — Held,  that  the  execution  was 
"  an  execution  in  respect  of  a  judgment  for  a 
sum  exceeding  50Z.,"  and  that  the  trustee  was 
entitled  to  the  proceeds  of  sale.  In  re  Fenton  ; 
ex  parte  Lythgow,  48  Law  J.  Rep.  Bankr.  64 ; 
Law  Rep.  10  Ch.  D.  169. 

[And  see  B  21-23  supra.] 

(3)  Notice  of  act  of  bankruptcy :  protected 
trantaotioni, 

26.— By  9  &  10  Vict.  c.  95.  s.  106,  no  sale  of 
goods  taken  in  execution  under  process  issuing 
from  the  County  Court  shall  be  made  till  the 
end  of  five  days  following  the  day  of  seizure, 
unless  the  goods  are  peris^ble,  or  upon  the  re- 
quest in  writing  of  the  party  whose  goods  are 
seized.  A  creditor  who  Imd  recovered  less  than 
50/.  in  the  County  Court  seized  non-perishable 
goods  of  the  debtor,  and  sold  the  same  within 
two  days,  with  the  consent  of  persons  claiming 
the  same  under  a  bill  of  sale.  The  debtor  was 
adjudicated  bankrupt,  the  act  of  bankruptcy 
being  the  execution  of  the  said  bill  of  sale. 
The  execution  creditor  had  no  notice  of  the  act 
of  bankruptcy  at  the  time  of  seizure  or  sale,  but 
had  notice  within  five  days  of  the  seizure : — 
Held,  that  the  creditor  was  not  protected  by 
section  94,  sub-section  3,  of  the  Bankruptcy 
Act,  1869,  since  he  had  notice  of  an  act  of 
bankruptcy  before  a  legal  sale  could  have  been 
made,  and  since  the  holders  of  the  bill  of  sale 
having  no  title  could  not  consent  to  an  earlier 
sale.  In  re  Hughes;  ex paHe  Bulmer,  48  Law 
J.  Rep.  Bankr.  62. 

27. — After  receipt  of  a  letter  from  the 
debtor's  solicitor  that  he  had  received  instruc- 
tions to  file  a  liquidation  petition,  such  petition 
having  been  in  fact  filed  at  the  time  the  letter 
was  received,  but  without  knowledge  of  the 
actual  filing,  the  holder  of  a  bill  of  sale  on  the 
debtor's  property  took  possession  thereunder. 
The  trustee  claimed  the  goods  as  in  the  bank- 
rupt's reputed  ownership  at  the  commencement 
of  the  liquidation : — Held,  that  the  taking  pos- 
session was  a  "dealing"  with  the  bazdcrupt 


"  in  good  faith,'*  "  for  valuable  ooiuidention,'' 
and  without  notice  of  the  act  of  bankruptcy, 
and  was  therefore  a  protected  transaction  under 
section  94,  sub-section  3,  of  the  Bankruptcy  Act, 
1869.  Ex  parte  Arnold;  in  re  Wright  (App.), 
45  Law  J.  Rep.  Bankr.  130;  Law  Rep.  3  Ch. 
D.  71. 

28. — The  plaintiff  in  an  action  for  spedfio 
perf  onuance  of  an  agreement  to  execute  a  bill 
of  sale,  was  appointed  interim  receiver  and  took 
possession  of  the  defendant's  stock-in-trade. 
Early  next  morning  the  defendant  abeconded 
and  filed  a  liquidation  petition : — Held,  that  the 
plaintiff  was  entitled  to  the  stock-in-trade  as 
against  the  trustee  in  the  liquidation.  Toy  lor  v. 
Eohersley,  Law  Rep.  5  Ch.  D.  740. 

29. — A  building  contract  contained  stipula- 
tions that  in  the  event  of  the  insolvency  or 
bankruptcy  of  the  builder,  the  architect  of  the 
proprietors  should  have  power,  after  two  clear 
days'  notice,  to  appoint  other  persons  to  complete 
the  work,  and  should  also  in  such  case  have 
power  to  seize  and  retain  all  materials,  plant 
and  implements,  and  might  either  proceed  with 
the  work  or  sell  them  and  apply  the  proceeds  to 
the  completion  of  the  work;  and  that  in  the 
event  of  the  contract  being  put  an  end  to  as 
aforesaid,  the  contractor  should  not  remove 
either  work,  materials,  implements,  scaffolding 
or  plant,  from  the  premises,  but  all  materials 
and  work  should  be  left  or  appropriated  for  the 
use  of  whosoever  might  be  appointed  to  finish 
the  work.  After  being  engaged  on  the  contract 
for  about  eighteen  montl^  and  receiving  sums 
on  account  thereof  which  covered  the  value  of 
the  materials,  plant  and  implements  then  upon 
the  premises,  the  contractor  filed  a  petition  for 
liquidation.  Three  days  afterwards  the  proprie- 
tors gave  him  notice  that  they  intended  to  em- 
ploy other  means  to  finish  the  work,  and  claimed 
the  materials,  plant  and  implements  under  the 
contract.  It  did  not  appear  whether  the  pro- 
prietors at  that  time  had  notice  of  the  petition, 
but  they  had  such  notice  before  the  expiration 
of  two  days,  and  before  they  took  possession : — 
Held,  that  under  the  contract  the  proprietors 
acquired  a  right  to  a  lien  upon  the  goods  in  the 
events  which  happened  ;  and  that  the  contract 
and  the  possession  taken  thereunder  was  a  trans- 
action protected  by  section  94,  sub-section  3,  of 
the  Bankruptcy  Act,  1869,  and  not  invalidated  by 
the  act  of  bankruptcy.  Ex  parte  Dichin  ;  in  to 
Waugh,  46  Law  J.  Rep.  Bankr.  24 ;  Law  Rep. 
4  Ch.  D.  524. 

[And  see  B  26  supra.] 

(d)  After-aeqnired  property  of  bankrupt. 

80. — Suspension  of  proceedings  under  24  tc 
25  Vict.  c.  134.  s.  110  does  not  release  the  bank- 
rupt's after-acquired  property  unless  followed 
by  an  order  of  discharge.  Ex  parte  Carter ;  in 
re  Carter  (App.),  45  Law  J.  Rep.  Bankr.  146 ; 
Law  Rep.  2  Ch.  D.  806. 

An  undischarged  bankrupt  who  has  recovered 
judgment  against  his  debtor  cannot  issue  a 
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debtor's  snnmions  after  his  assignee  has  daimed 
the  debt.    Ibid. 

81. — Beveraionary  property  of  an  insolvent 
which  does  not  fall  into  possession  until  after 
his  death  does  not  vest  in  his  assignee,  and  the 
remedy  of  unsatisfied  creditors  is  by  action  for 
administration.  Empwrte  Welekman;  in  re  Hare 
(App.),  Law  Rep.  11  Ch.  D.  48. 

Section  9  of  the  Act  6  &  6  Vict  c.  116  applies 
only  to  a  living  insolvent.    Ibid. 

32. — The  remedies  given  to  creditors  by  sec- 
tion 64  against  after-acquired  property  of  an 
undischarged  bankrupt  are  not  confined  to  cre- 
ditors who  have  proved  before  the  close  of  the 
bankruptcy.  A  debtor  was  adjudicated  bank- 
rupt in  1870,  and  the  Registrar  became  trustee. 
In  1874  the  bankruptcy  was  closed  but  no  divi- 
dend was  declared,  and  the  bankrupt  was  not 
discharged.  In  1878  a  decree  was  loade  in  a 
suit  declaring  the  bankrupt  entitled  to  certain 
property.  Thereupon  certain  creditors,  who  had 
not  previously  proved,  proved  their  debt,  and 
applied  to  the  Court  for  leave  to  enforce  pay- 
ment against  the  bankrupt's  property: — Held, 
that  they  were  entitled  to  an  order  for  execu- 
tion under  section  64,  but  that  enquiries  as  to 
subsequent  creditors  must  first  be  made.  In  re 
Wegtbff ;  expwrU  The  Lancaster  Bankinff  Com- 
pamf,  48  Law  J.  Rep.  Bankr.  89 ;  Law  Rep.  10 
Ch.  D.  776. 

88.— Two  debtors  filed  their  petition  in  1870. 
The  creditors  resolved  on  liquidation,  and  that 
the  debtors  should  have  their  order  of  discharge 
when  they  had  paid  a  composition  of  2it.  in  the 
pound.  The  estate  only  produced  10^.  in  the 
pound.  One  of  the  debtors  went  into  business 
agtun,  and  in  1873  filed  a  second  petition,  under 
which  the  creditors  again  resolved  upon  liquida- 
tion. There  was  no  sufficient  evidence  to  shew 
that  either  the  creditors  or  the  trustee  under 
the  first  petition  were  aware  of  the  continued 
trading.  On  the  question  whether  the  assets 
under  the  second  petition  belonged  to  the  credi- 
tors under  the  first  or  to  those  under  the  second 
petition,— Held  (affirming  the  decision  of  the 
County  Court  Judge),  that  the  whole  of  the 
assets  under  the  second  petition  must  go  towards 
payment  of  the  balance  of  the  2s.  in  the  pound 
due  under  the  first  liquidation.  Ex  parte  Ford  ; 
in  re  Caugheyy  46  Law  J.  Rep.  Bankr.  19; 
affirmed  on  appeal,  46  Law  J.  Rep.  Bankr.  96 ; 
Law  Rep.  1  Ch.  D.  621. 

84. — After  an  order  closing  a  bankruptcy  had 
been  made,  but  before  the  iMmkrupt  had  been 
discharged,  a  testator  died  leaving  the  bankrupt 
a  legacy : — Held,  that  the  legacy  was  to  be  paid 
to  the  bankrupt  and  not  to  Uie  trustee  in  bank- 
ruptcy. In  re  PetHt's  Trtiity  46  Law  J.  Rep. 
Bankr.  63 ;  Law  Rep.  1  Ch.  D.  478. 

85. — A  trustee  under  a  liquidation,  who,  with 
the  authority  of  the  creditors,  permits  the  debtor 
to  remain  in  possession  of  his  furniture  as  appa- 
rent owner,  does  not,  in  the  absence  of  know- 
ledge that  the  debtor  was  holding  himself  out 
as  the  real  owner  and  dealing  with  it  as  suoh, 
forfeit  his  right  to  it  so  long  aB.there  has  been 


no  closing  of  the  liquidation  or  order  of  dis- 
charge; and  his  right  to  it  and  to  any  after- 
aoqmred  property  cannot  be  defeated  by  a  bill  of 
sale  given  by  the  debtor  subsequently  to  the 
liquidation.  Where  a  liquidating  debtor  has 
separate  as  well  as  joint  creditors  and  assets,  an 
order  of  discharge  by  the  joint  creditors  will 
not  operate  to  discharge  him  from  his  separate 
debts,  and  any  after-acquired  property  will  there- 
fore vest  in  the  trustee  appointed  under  the 
liquidation.  Meggy  v.  The  Imperial  DitcouKt 
Company  (Zt»i.),  47  Law  J.  Rep.  Q.B.  119; 
affimed  on  appeal,  48  Law  J.  Rep.  Q.B.  64; 
Law  Rep.  3  Q.B.  D.  711. 

[And  see  F  66,  H  11,  infra.] 

Intohent  hmatie:   contingent  interest  omitted 
from  statement  of  affairs.    [See  Insolvenct.] 

Personal  earnings  of  bankrupt :  right  of  trustee 
to,    [See  F  66,  66,  infia.] 


(a)  Awndanoe  of  vohmtary  settlement. 

86. — More  than  two  but  less  than  ten  years 
before  his  bankruptcy  a  trader  executed  a 
voluntary  settlement  of  real  property  that  was 
subject  to  a  mortgage,  covenanting  with  the 
trustees  to  pay  the  interest,  and  at  their  request, 
the  principal  of  the  mortgage  debt.  His  other 
assets  were  then  sufficient  to  pay  his  debts,  ex- 
clusive of  the  mortgage  debt,  but  not  including 
it : — Held,  that  the  property  freed  from  the 
mortgage,  and  not  merely  the  equity  of  redemp- 
tion, was  settled,  and  that  therefore  the  settlor 
was  not  able  to  pay  his  debts  without  the  aid 
of  the  property  comprised  in  the  settlement,  and 
the  settlement  was  void  under  section  91  of  the 
Bankruptcy  Act,  1869.  Ex  parte  Huxtable  ;  in 
re  Coniheer  (App.),  46  Law  J.  Rep.  Bankr.  69 ; 
Law  Rep.  2  Ch.  D.  64. 

87.-^A  covenant  by  a  trader  in  his  marriage 
settlement  to  settle  his  share  (whether  appointed 
or  not)  of  property  to  which  he  and  his  brothers 
and  sisters  are  entitled  equally,  subject  to  their 
mother's  life  interest,  and  to  a  power  to  her  to 
appoint  among  them,  is  not  void  as  against  his 
trustee  in  bankruptcy  under  32  &  33  Vict.  c.  71. 
s.  91.  In  re  Andrews'  Trusts,  Law  Rep.  7  Ch.  D. 
636. 

88. — The  word  *'  purchaser  "  in  the  91st  sec- 
tion of  the  Bankruptcy  Act,  1869,  must  be  con- 
strued in  the  ordinary  commercial  sense  of  the 
word — that  is,  a  "  buyer."  Where,  therefore,  a 
trader  within  two  years  of  his  bankruptcy  made 
a  bona  fide  settlement  of  leaseholds  upon  trust  for 
his  wife  and  children,  and  the  trustees  entered 
into  the  usual  covenants  to  pay  the  ground  rent 
and  p^orm  the  covenants  in  the  lease, — Held, 
that  the  trustees  were  not  purchasers  for  value 
within  the  exception  contained  in  the  91st  sec- 
tion of  the  Bankruptcy  Act,  1869,  and  therefore 
that  the  settlement  was  void.  In  re  Pumfrey  ; 
ex  parte  EUlman  (App.),  48  Law  J.  Rep.  Bankr. 
77 ;  Law  Rep.  10  Ch.  D.  622. 
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89. — The  Court  refused  to  entertain  an  ap- 
peal from  an  order  giving  leave  to  disclaim  a 
lease  where  the  trustee  had  bmafide  disclaimed 
before  notice  of  appeal  and  nearly  three  weeks 
after  .the  order.  Has  parte  Ditttm;  in  re  Wood 
(App.),  46  Law  J.  Bep.  Bankr.  141 ;  Law  Bep.  3 
Ch.  D.  469. 

40. — The  right  of  a  tenant  to  tenant's  fix- 
tures is  a  qualified  right,  and  is  dependent  on  the 
tenant  removing  them  during  the  term,  or  during 
some  period  after  its  termination  in  which  he 
may  be  considered  as  still  in  possession  under 
the  landlord.  In  re  Lavies;  ex  parte  Stephen$ 
^  Compa/ny  (App.),  47  Law  J.  Bep.  Bankr.  2% ; 
Law  Bep.  7  Ch.  D.  727. 

When  a  trustee  in  bankruptcy  disclaims  a 
lease,  then,  as  under  section  23  the  disclaimer 
relates  bade  to  the  adjudication,  the  trustee  has 
no  interest  in  the  lease,  and  no  right  to  the 
tenant's  fixtures,  which  pass  to  the  landlord. 
Ibid. 

Qusere,  whether  if  the  trustee  sold  the  fixtures 
he  could  not  afterwards  disclaim.    Ibid. 

41. — A  trustee  in  liquidation  after  having  re- 
ceived notice  to  disclaim  a  lease  sold  the  tenant's 
fixtures  on  the  premises,  and  afterwards  elected 
to  disclaim  the  lease  and  executed  a  disclaimer : 
— Held,  that  the  trustee,  and  not  the  landlord, 
was  entitled  to  the  proceeds  of  the  sale  of  the 
fixtures.  In  re  Boberts  ;  ea  parte  Fatter,  47  Law 
J.  Bep.  Bankr.  101. 

[But  see  No.  44  infra.] 

42. — A  lease  of  chattels  is  not  a  **  leasehold 
interest "  within  the  meaning  of  rule  28  of  the 
Bankruptcy  Bules,  1871 ;  and  therefore  a  trustee 
in  bankruptcy  may  disclaim  a  lease  of  chattels 
under  section  23  of  the  Bankruptcy  Act,  1869, 
without  leave  of  the  Court.  The  She^eld  Wag- 
gon Company  v.  Stratton  (App.),  48  Law  J.  Bep. 
Exch.  36. 

48.— A  trustee  in  bankruptcy  having  taken 
possession  of  the  leasehold  property  of  the 
bankrupt,  cannot  divest  himself  of  his  personal 
liability  to  the  landlord  for  the  rent  except  by 
executing  a  disclaimer  in  writing  under  section 
23  of  the  Bankruptcy  Act,  1869.  In  re  Solomon; 
ex  parte  DrestJer,  48  Law  J.  Bep.  Bankr.  20 ; 
Law  Bep.  9  Ch.  D.  262. 

44.— Whatever  may  be  the  rights  (if  any)  of 
a  lessee  to  sever  and  remove  his  trade  fixtures 
within  a  reasonable  time  after  the  determina- 
tion of  his  tenancy  by  forfeiture  or  efiiuxion  of 
time,  no  such  right  exists  in  the  case  of  a  sur- 
render of  a  lease.  In  re  Roberts;  ex  parte 
Brook  (App.),  48  Law  J.  Bep.  Bankr.  22  ;  Law 
Bep.  10  Ch.  D.  101. 

Where  a  trustee  severed  and  sold  the  trade 
fixtures  of  a  liquidating  debtor  and  afterwards 
disclaimed  the  lease, — Held,  that  as  the  dis- 
claimer by  force  of  the  23rd  and  126th  sections 
of  the  Bankruptcy  Act,  1869,  operated  as  a  sur- 
render of  the  lease  as  from  the  date  of  the 
appointment  of  the  trustee,  the  landlord,  and 
not  the  trustee,  was  entitled  to  the  proceeds  of 
the  sale.    Ibid. 


Qusre,  whether  a  tnutee  by  severing  and  sell* 
ing  the  fixtures  estops  himself  from  disclaiming 
the  lease.    Ibid. 

46. — Trustees  in  a  liquidation,  being  re- 
quired to  decide  whether  they  would  dlMlaim 
contracts  to  repair  railway  waggons  for  a  term, 
did  not  disclaim,  but  continued  to  perform  the 
contracts  for  two  years,  uid  then  diaoontinued 
to  do  so : — Held  (affirming  the  deciaon  of  the 
Chief  Judge),  that  the  oontractees  had  no  per- 
sonal remedy  against  the  trustees,  aiid  no  right 
to  payment  in  full  of  damages  for  the  breaoh 
out  of  the  estate,  but  merely  a  right  to  prove 
for  the  amount  of  such  damages.  Ex  parte 
Davu;  vn  re  Sneetium  (App.),  46  Law  J.  Bep. 
Bankr.  137 ;  Law  Bep.  3  Ch.  D.  463. 

46. — Where  landlords  required  a  trustee  to 
disclaim  the  bankrupt's  lease  within  twenty- 
eight  days,  and  then  wrote  again  on  the  twenty- 
seventh  day,  asking  for  an  answer  "  at  the 
earliest  oonvenienoe "  of  the  trustee, — Held, 
that  they  had  waived  their  right  to  insist  on 
an  answer  within  the  twenty-eight  days,  and 
that  the  trustee  might  disclaim  after  the  ex- 
piration of  that  time.  Sx  parte  Moore  ;  in  re 
Stokoe  (App.),  Law  Bep.  2  Ch.  D.  802. 

47. — Le»ve  to  HiflAiii.iTn  a  lease  which  had 
expired  was  g^ven  to  a  trustee  in  bankruptcy 
without  prejudice  to  the  rights  of  any  person 
(including  the  lessor)  not  before  the  Court.  Sx 
parte  Patenon ;  in  re  Th/roehmorton  (App.), 
Law  Bep.  11  Ch.  D.  908. 

48. — A  trustee  in  bankruptcy  used  and  oc- 
cupied leasehold  premises  of  the  bankrupts, 
and  paid  the  next  quarter's  rent  to  the  land- 
lord. Thenceforth  the  trustee  ceased  to  use 
the  premises,  but  for  a  time  retained  the  key  of 
them,  and  ultimately  disclaimed  the  lease  and 
handed  over  the  key  to  the  landlord: — Held, 
that  the  trustee  was  not  personally  liable,  either 
upon  an  implied  contract  of  tenancy  or  as  a 
trespasser,  to  pay  the  landlord  in  respect  of  the 
possession  of  the  premises  between  the  time 
when  the  trustee's  actual  operation  oeased  and 
the  date  of  the  disclaimer.  Lowrey  v.  Bwrker 
^  8ons  (App.),  49  Law  J.  Bep.  Exch.  433 ;  Law 
Bep.  6  Ex.  D.  170. 

Sed  qusere  (per  Cockbum,  C.J.,  and  Thesiger, 
L.  J.),  whether  a  trustee  in  bankruptcy,  although 
he  has  disclaimed,  would  not  be  personally 
liable  to  the  lessor  in  respect  of  any  actual  use 
and  occupation  of  the  premises.    Ibid. 

49. — By  section  23  of  the  Bankruptcy  Act, 
1869  (32  &.  33  Vict.  c.  71),  the  trustee  is  em- 
powered by  writing  under  his  hand  to  disclaim 
any  onerous  property  of  the  bankrupt,  and 
section  24  limits  the  time  for  disclaimer  by  the 
trustees  to  twenty-eight  days  after  **  applica- 
tion in  writing  made  to  him  by  any  person  in- 
terested in  such  property  requiring  him  to 
decide  whether  he  will  disclaim  or  not."  Bule 
28  of  the  General  Bules  of  1871  says  that 
«  where  any  property  of  a  bankrupt  acquired  by 
a  trustee  under  the  Act  shall  consist  of  a  lease- 
hold interest,  the  trustee  shall  not  execute  a 
disclaimer  of  the  same  without  the  leave  of  the 
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Gonrt  being  first  obtained  for  that  purpose  : — 
Held,  that  the  role  merely  regulated  the  pro- 
oednre  of  the  Court,  and  that  a  disclaimer  duly 
made  in  time  was  effectual  though  no  leave  had 
been  asked  for  or  obtained.  Heed  v.  Marvey, 
49  Law  J.  Bep.  Q.B.  295 ;  Law  Bep.  5  Q.B.  D. 
184. 

Where  a  registered  letter  containing  a  notice 
requiring  the  trustee  to  disclaim  had  been 
posted,  but  the  trustee  denied  haying  ever  re- 
ceived it, — Held,  that  some  evidence  of  the 
delivery  of  the  letter  to  the  trustee  or  at  his 
office  must  be  given  to  affect  the  trustee  with 
notice,  under  section  24  of  the  Bankruptcy  Act, 
1869.    Ibid. 

50. — The  leaseholds  of  a  debtor  liquidating 
-onder  the  Bankruptcy  Act,  1869,  are  vested  ab- 
solutely in  the  trustees  on  their  appointment, 
subject  to  the  right  to  disclaim,  and  the  trus- 
tees are  personally  liable  on  the  covenants  unless 
they  have  made  a  valid  disclaimer.  A  letter 
signed  by  the  solicitor  of  the  trustees  in  his  own 
name  is  not  a  **  writing  under  their  hand " 
sufficient  for  the  purposes  of  disclaimer  within 
section  23  of  the  Bankruptcy  Act,  1869.  WtUtm 
V.  WaUani,  49  Law  J.  Bep.  Ezch.  437 ;  Law 
Bep.  6  Ex.  D.  165. 

61. — The  trustee  of  a  bankrupt  desiring  to 
disclaim  a  lease  which  the  banlmipt  has  de- 
posited by  way  of  equitable  mortgage  will  not 
be  permitted  to  do  so  to  the  prejudice  of  the 
mortgagee,  but  if  he  assigns  the  lease  to  the 
mortgagee,  the  latter  must  covenant  to  indem- 
nify him  against  liability  under  the  lease. 
WUkim  V.  I^  (1  Mer.  244)  considered.  ^« 
parte  Bumtan;  in  re  MiiUer,  Law  Bep.  15  Ch. 
D.  289. 

JSquUable  mortgage  of  freeholds  by  hankruj^  : 
duelaimer  by  trustee  in  bankruptcy :  legal 
egtate,    [See  MoBTOAas,  37.] 

{g)  Other  property  devoMng  on  trustee, 

62* — ^A  lease  of  a  public-house,  determinable 
on  the  bankruptcy  of  the  lessee,  contained  a 
covenant  by  the  lessee  upon  the  determination 
of  the  term  to  assign  the  licences  to  the  lessor. 
The  lessee  having  become  bankrupt  before  the 
expiration  of  the  term, — Held,  that  his  trustee 
in  bankruptcy  took  no  interest  in  the  licences, 
and  that  the  covenant  was  valid,  entitling  the 
lessor  to  have  the  licences  delivered  up  to  him, 
though  they  were  not  assignable.  Bx  paHe 
Boyle ;  in  re  Britnor,  46  Law  J.  Bep.  Bankr. 
86. 

68.— Testator  directed  his  debts  to  be  paid, 
and  gave  the  residue  of  his  estate  to  his  wife, 
whom  he  appointed  executrix.  The  widow 
proved  the  will,  paid  some  of  the  debts,  and  for 
four  years  carried  on,  ostensibly  on  her  own 
aooount,  her  late  husband's  business  of  a  cow- 
keeper.  At  the  end  of  that  period  she  married 
a  second  huabandy  who  shortly  afterwards  be- 
came bankrupt.  There  were  then  creditors 
of  the  testator  still  unsatisfied,  who  had  been 
throughout  aware  of  the  widow's  deiJingB  in 


relation  to  the  business : — Held,  that  they  had 
no  interest  in  the  stock  and  property  of  the 
business  as  against  the  trustee  in  bankruptcy. 
In  re  FeUs  ;  ex  parte  Andrews,  46  Law  J.  Bep. 
Bankr.  23 ;  Law  Bep.  4  Ch.  D.  509. 

A  person  claiming  under  an  assignment  was 
in  possession  of  the  property  upon  premises 
occupied  by  the  bankrupt.  The  trustee  im- 
peached the  assignment,  and  himself  took  pos- 
session, but  without  ousting  the  other  party. 
Before  the  validity  of  the  assignment  had  been 
determined  the  assignee  took  away  part  of  the 
property : — Held,  that  the  trustee  was  entitled 
to  a  summary  order  for  the  restoration  of  the 
property  removed.    Ibid. 

64. — Damages  recovered  in  an  action  brought 
by  a  bankrupt  before  his  discharge  for  a  per- 
sonal wrong  will  not  belong  to  the  trustee.  In  re 
WUson;  ex  parte  Vine  (App.),  47  Law  J.  Bep. 
Bankr.  116;  Law  Bep.  8  Ch.  D.  631. 

65. — O.,  being  an  uncertificated  bankrupt, 
became  editor  of  a  newspaper.  The  proprietors 
of  the  newspaper  became  bankrupts,  but  O. 
continued  to  act  as  editor,  till,  on  the  sale  of 
the  paper,  he  was  dismissed  without  notice. 
For  the  dismissal  he  was  awarded  by  the  Court 
six  months'  salary  in  Ueu  of  notice.  The  money 
was  claimed  by  W.,  who  had  recovered  judg- 
ment against  him  subsequent  to  his  bankruptcy, 
and  by  M.,  the  trustee  in  the  bankruptcy.  W. 
alleged,  first,  that  M.  was  estopped  from  dis- 
puting a  subsequent  creditor's  claim;  and 
secondly,  that  this  sum  was  personal  earnings 
to  which  the  trustee  had  no  title  as  against  the 
l»nkrupt  or  a  creditor  claiming  through  him : 
— Held,  that  the  trustee  was  entitled  to  the 
money,  there  being  no  facts  to  raise  an  estoppel, 
and  the  money  bSng  in  the  nature  of  damages 
for  a  breach  of  contract,  and  not  money  earned 
by  personal  labour.  Wadling  v.  Olipha/ntj  45 
Law  J.  Bep.  Q.B.  173 ;  Law  Bep.  1  Q.B.  D.  146. 

The  question  of  the  right  of  an  uncertificated 
bankrupt  to  his  personal  earnings  discussed. 
Ibid. 

66. — ^An  undischarged  liquidating  debtor, 
being  a  master  painter,  took  a  job  in  the  way 
of  his  trade,  upon  which,  besides  his  own  labour, 
he  employed  three  workmen,  and  supplied  the 
necessary  materials.  He  received  for  the  job  492., 
of  which  he  stated  in  evidence  that  the  cost  of 
the  materials  was  102.,  and  of  the  hired  labour 
15Z. : — Held,  that  the  debtor  was  carrying  on 
his  business  within  the  rule  of  Crofton  v.  Poole 
(1  B.  &  Ad.  568  ;  9  Law  J.  Bep.  E.B.  59),  and 
that  the  entire  proceeds  belonged  to  his  trustee. 
In  re  Bowling  ;  ex  parte  Banks,  46  Law  J.  Bep. 
Bankr.  74  ;  Law  Bep.  4  Ch.  D.  689. 

67. — A.  obtained  an  advance  of  2002.  from 
his  bankers,  and  gave  them  a  letter  (which  was 
unstamped)  addressed  to  his  tenants  directing 
the  tenants,  when  their  rent  became  payable, 
to  pay  2002.  to  the  bankers,  for  which  he  would 
accept  their  receipt  as  so  much  of  the  rent  dis- 
charged. Before  the  rent  became  payable  A. 
was  adjudicated  bankrupt: — Held,  that  the 
bankers  had  no  right  to  be  repaid  out  of  the 
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rent  as  against  the  trustee  in  bankruptcy  of  A. 
In  re  WhUting ;  em  pofrte  Howell,  A  Law  J. 
Rep.  Bankr.  46. 

Semble,  that  the  letter  was  an  order  for  pay- 
ment of  money,  and  as  such,  being  unstamped, 
was  inadmissible  in  evidence.    Ibid. 

/SefuettnUian  of  profiU  of  henefiee :  yriority  of 
eequettration.    [See  Sbqubstbation.] 

(A)  Joimt  and  eepartUe  eMtaiU :  property 
devolring  on  trudee  of. 

Proceeds  of  sale  of  machinery.  [See  D  19  supra.] 

ime  of  trustee :  relation  hack.  [See  E  23  infra.] 

(t)  Powers  and  liabilities. 

68. — A  trustee  in  bankruptcy  having,  in  re- 
spect of  his  title  to  the  bankrupt's  property,  a 
right  to  sue  in  his  own  name,  and  also  in  his 
official  name,  under  section  83,  sub-section  7  of 
the  Bankruptcy  Act,  1869,  has  all  the  rights  of 
an  ordinary  litigant,  including  the  right  to  com- 
promise any  action  institute  by  him,  and  he 
may  consent  to  take  less  than  was  originally 
claimed.  The  27th  section  of  the  Banlmiptcy 
Act,  1869,  which  gives  a  trustee  general  power 
to  make  compromises  with  the  sanction  of  the 
oonmiittee  of  inspection,  does  not  affect  his 
right  to  compromise  actions  instituted  by  him 
as  trustee.  Leeming  v.  Lady  Murray,  48  Law 
J.  Rep.  Chanc.  737  ;  Law  Rep.  13  Ch.  D.  123. 
[And  see  P  11  infra.] 

(Jt)  Release  ef, 

59. — The  fact  that  a  release  has  been  pro- 
spectively granted  to  a  trustee,  as  from  a  parti- 
cular date,  will  not  operate  to  prevent  the  Court 
having  jurisdiction  to  make  an  order  upon  him 
for  the  payment  of  dividends  upon  debts  which 
have,  subsequently  to  that  date,  been  properly 
proved  against  the  estate.  Ex  parte  The  SooiHi 
John  Coch/riU;  in  re  Prober,  46  Law  J.  Rep. 
Bankr.  124  ;  Law  Rep.  3  Ch.  D.  116. 

60.—  Section  83  of  32  k  33  Vict.  c.  71  applies 
to  liquidation  proceedings  as  well  as  to  bank- 
ruptcy, and  therefore  where  a  liquidation  had 
been  closed  and  the  trustee  released, — Held, 
that  the  release  protected  the  trustee  from  lia- 
bility in  respect  of  rent  due  to  the  debtor's 
landlord,  which  he  alleged  he  had  paid  to  the 
debtor  to  hand  over  to  the  landlord.  Ex  parte 
Cwrter ;  in  re  Ware  (App.),  Law  Rep.  8  Ch.  D. 
731. 

(G)  Public  Examination  of  Bankbupt. 

1. — A  bankrupt  was  being  publicly  examined 
on  behalf  of  the  trustee,  with  a  view  to  shewing 
fraudulent  dealings,  when  the  Registrar,  sitting 
as  Chief  Judge,  thinking  that  the  public  time 
was  being  wasted,  adjourned  the  examination, 
and  directed  the  trustee  to  deliver  written  requi- 
sitions setting  out  the  particulars  in  respect  of 
which  he  required  information ;  but  upon  ap- 
peal it  was  held  that  he  had  no  authority  to 
make  sadh  an  order  on  the  trustee,  and  that  if 


he  had,  this  was  not  a  case  in  which  it  ought  to 
be  exercised.  In  re  Hendrey  ;  em  parte  Orump 
(App.),  46  Law  J.  Rep.  Bankr.  98 ;  Law  Rep.  1 
Ch.  D.  630. 

Disallowaiufe  of  remuneration  cf  trustee.    [See 
M  11  infra.] 

(H)  Obobb  of  Dibohabob. 
(a)  Effect  of ,  generally, 

1. — A  certificate  of  discharge  obtained  by  a 
debtor  whose  aifoirs  have  b^n  liquidated  by 
arrangement  under  section  126  of  the  Bank- 
ruptcy Act,  1869,  is  a  good  bar  to  an  action  by 
a  creditor  whose  name  and  address  have  been 
omitted  from  the  list  of  creditors  delivered  to  the 
Registrar,  and  who  has  had  no  notice  of  the  pro- 
ceedings, and  is  distinguishable  in  this  respect 
from  a  composition  with  creditors  under  section 
126.  Heather  v.  Webb  (46  Law  J.  Rep.  CF. 
89;  Law  Rep.  2  C.P.  D.  1)  approved.  Elmdie 
V.  Corrie  (App.),  48  Law  J.  Rep.  Q.B.  462;  Law 
Rep.  4  Q.B.  D.  296. 

2. — The  defendant  having  been  indebted  to 
the  plaintiff,  and  having  been  released  from  the 
debt  by  discharge  in-  bankruptcy,  promised  the 
plaintiff,  for  a  new  consideration,  to  pay  the 
debt:— Held,  that  the  Bankruptcy  Act,  1869, 
did  not  render  this  promise  invalid.  Jdkoman 
V.  Cook,  48  Law  J.  Rep.  Bxch.  166 ;  Law  Rep.  4 
Bx.  D.  26. 

8. — An  adjudication  against  a  debtor  who  has 
not  obtained  his  discharge  under  a  previous 
adjudication,  and  has  been  allowed  by  the 
trustee  to  resume  business,  is  not  void.  Morgan 
V.  Knight  (16  Com.  B.  Rep.  N.S.  669)  followed. 
Em  parte  Sydney  (44  Law  J.  Rep.  Bankr.  21 ; 
Law  Rep.  10  Chanc.  208)  distinguished.  Ex  parte 
Watson;  in  re  Hoberts  (App.),  Law  Rep.  12 
Ch.  D.  380. 

4« — A  creditor  who  dissents  from  but  who 
accepts  the  composition  paid  under  resolutions 
adopted  for  the  liquidation- by  arrangement  of 
a  debtor's  affairs,  cannot,  the  debtor  having 
duly  received  his  discharge  and  certificate,  on 
default  being  afterwards  made  in  the  payment 
of  a  part  of  the  composition,  impugn  the  va- 
lidity of  the  resolutions  and  sue  on  the  original 
debt.  Lewis  v.  Leonard  ^  Son  (App.),  49  Law 
J.  Rep.  Exch.  308 ;  Law  Rep.  6  Ex.  D.  166. 

6. — The  certificate  of  discharge  obtained  by 
a  debtor  who  has  gone  through  liquidation  by 
arrangement,  under  the  Banlmiptcy  Act,  1869, 
s.  126,  is  a  defence  to  an  action  for  a  debt 
provable  in  the  liquidation  proceedings,  although 
the  name  of  the  creditor  to  whom  the  debt  is 
due  has  been  fraudulently  omitted  by  the 
debtor  from  the  list  of  creditors  delivered  to 
the  Registrar.  Wadsworth  v.  Piekles,  49  Law 
J.  Rep.  Q.B.  464  ;  Law  Rep.  6  Q.B.  D.  470. 

6. — A  liquidating  debtor  who  has  obtained 
an  order  for  discharge,  may,  even  though  the 
liquidation  be  still  pending,  be  sued  for  a  debt 
incurred  fraudulently,  and  this  liability  is  not 
affected  by  section  16  of  the  Debtors  Act,  1869. 
Whether  liquidations  by  arrangement  are  ex- 
cluded from  the  scope  of  section  15  of  the 
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Debtors  Aot»  1869,  qnnre.  In  re  Chattertan  ; 
ew  parte  Semming  (App.),  49  Law  J.  Bep. 
Bankr.  17 ;  Law  Bep.  13  Gh.  D.  163. 

Semble,  that  section  refers  to  arrangements 
made  by  a  bankrupt  with  his  trustees,  whidi 
are  made  valid  and  binding  under  section  28  of 
the  Bankruptcy  Act,  1869.    Ibid. 

The  time  from  which  the  debtor's  right  to 
after-acquired  property  dates  is  also  the  time 
when  the  right  of  a  creditor  to  take  proceedings 
against  the  debtors'  person  or  property  in  re- 
spect of  a  debt  incurred  by  fraud  accrues.  Ibid. 

Liquidatum  proeeedings :  diteharge  Hnding  on. 
ertditorg  without  notice.       [See  E  8  infra.] 

(¥)  Diteretion  of  court  to  refvte. 

7. — ^Where  creditors  resolve  to  discharge  a 
bankrupt,  and  the  terms  of  section  48  of  32  & 
33  Vict.  c.  71  are  strictly  complied  with,  the 
Court  has  no  discretion  to  refuse  an  order  on 
the  ground  that  his  failure  to  pay  more  than 
10«.  in  the  pound  arose  from  gambling  trans- 
actions on  the  Stock  Exchange.  Eoo  pwrte  Ha- 
miltim  ;  in  re  Hamilton,  Law  Bep.  9  Gh.  D.  694. 

8* — In  a  liquidation  by  arrang^ement,  the 
Court  of  Bankruptcy  has  no  jurisSction  to  in- 
terfere with  the  fair  and  reasonable  discretion 
of  the  creditors  in  refusing  to  grant  a  debtor 
his  discharge.  In  re  Dempgter;  em  parte  Cket- 
ney,  47  Law  J.  Bep.  Bankr.  117 ;  Law  Bep.  9 
Ch.  D.  701. 

Creditors  resolved  that  a  liquidating  debtor's 
discharge  should  be  granted  on  the  certificate 
of  the  committee  of  inspection  that  he  was 
entitled  thereto.  The  committee  refused  to 
grant  the  certificate,  on  the  ground  that  he  had 
done  everything  in  his  power  to  obstruct  his 
creditors  and  caused  much  expense  before  his 
afhirs  could  be  wound  up,  and  in  particular  had 
given  6{.  to  a  person  to  induce  him  not  to  bid 
at  an  auction  of  the  debtor's  book  debts,  with  a 
view  to  reduce  the  competition :— Held,  that  the 
Court  would  not  interfere  to  grant  the  debtor 
faifl  discharge.  In  re  Soholes;  ex  parte  Boyle 
(A  9  supra)  distinguished.    Ibid. 

(o)  Delegation  of  power  to  graM, 

9. — ^The  power  which  a  general  meeting  of 
creditors  has  of  granting  a  debtor  his  discharge 
cannot  be  delegated.  In  re  Hope;  em  parte 
Hope  (App.),  47  Law  J.  Bep.  Bankr.  78 ;  Law 
Bep.  9  Ch.  D.  639. 

(<0  Undischarged  hanirupt. 

10. — ^A  resolution  of  the  creditors  of  a  bank- 
rupt, under  section  110  of  the  Bankruptcy  Act, 
1861,  suspending  proceedings  in  the  bankruptcy, 
does  not,  without  the  order  of  the  Court,  operate 
as  a  disdiarge  of  the  bankrupt,  and  in  the  ab- 
sence of  such  order  any  after-acquired  property 
BtiU  vests  in  the  assignee.  In  re  Carter ;  em 
parte  Carter  (AppJ),  46  Law  J.  Bep.  Bankr.  146 ; 
Law  Bep.  2  Ch.  b.  806. 

IL — Merchants  in  London  were  in  the  habit 
of  dealing  with  *<  Beed  Brothen,"  of  Old  Town 
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Street,  Plymouth.  On  receipt'of  an  order  from 
"  Joseph  Beed  &  Sons,"  of  Mincing  Lane,  Ply- 
mouth, they  forwarded  the  goods  asked  for, 
under  the  mistaken  belief  that  they  were  dealing 
with  their  old  customers.  It  appeared  that  the 
person  trading  as  "  Joseph  Beed  &  Sons"  was 
an  uncertificated  bankrupt,  and  his  trustee  at 
once  seized  the  goods  :~Held,  that  the  trustee 
was  bound  to  restore  the  goods,  or  pay  the 
amount  due  for  them.  Ex  parte  Bamett ;  in  re 
Reed,  46  Law  J.  Bep.  Bankr.  120 ;  Law  Bep.  3 
Ch.  D.  123. 

12. — An  undischarged  liquidating  debtor  filed 
a  second  petition,  under  which  resolutions  were 
passed  and  registered,  empowering  the  trustee 
to  sell  the  estate  to  the  debtor  for  a  certain 
sum,  on  payment  whereof  the  debtor  was  to  be 
entitled  to  his  dischsurge.  The  sale  was  made, 
the  debtor  paid  the  money,  took  over  the  pro- 
perty, traded  therewith,  and  acquired  other 
prepay.  The  creditors  under  the  first  liquida- 
tion established  their  claim  to  the  whole  of  the 
purchase-money.  All  parties  having  throughout 
been  aware  of  the  facts, — Held,  that  the  debtor 
had,  by  paying  the  money  to  the  trustee,  per- 
formed the  condition  on  which  he  was  entitled 
to  his  discharge,  and  that  his  subsequently 
acquired  property  was  free  from  any  claim  under 
the  second  liquidation.  Em  parte  Caughey  ;  in 
re  Cavghey,  46  Law  J.  Bep.  Bankr.  18;  Law 
Bep.  4  Ch.  D.  633. 

18. — A  trustee  under  a  liquidation,  who,  with 
the  authority  of  the  creditors,  permits  the 
debtor  to  remain  in  possession  of  his  furniture 
as  apparent  owner,  does  not,  in  the  absence  of 
knowledge  that  the  debtor  was  holding  himself 
out  as  the  real  owner,  and  dealing  i^th  it  as 
such,  forfeit  his  right  to  it  so  long  as  there  has 
been  no  closing  of  the  liquidation  or  order  of 
discharge ;  and  his  right  to  it  and  to  any  after- 
acquired  property  cannot  be  defeated  by  a  bill 
of  sale  given  by  the  debtor  subsequently  to  the 
liquidation.  Meggy  v.  The  Imperial  Discount 
Company  (Xm.),  47  Law  J.  Bep.  Q.B.  119; 
afiSrmed  on  appeal,  48  Law  J.  Bep.  Q.B.  64 ; 
Law  Bep.  3  Q.B.  D.  711. 

Where,  a  liquidating  debtor  has  separate  as 
well  as  joint  creditors  and  assets,  an  order  of 
discharge  by  the  joint  creditors  wiU  not  operate 
to  discharge  him  from  his  separate  debts,  and 
any  after-acquired  property  will  therefore  vest 
in  the  trust^  appointed  under  the  liquidation. 
Ibid. 

14. — A  person  to  whom  an  undischaiged 
bankrupt  has  assigned  the  surplus  (if  any)  of 
his  estate  is  not  a  person  interested  in  the  as- 
sets and  cannot  interfere  in  the  bankruptcy 
proceedings.  Ex  parte  Shield  ;  in  re  Austin 
(App.),  Law  B^.  10  Ch.  D.  434. 

15« — ^An  undischarged  debtor,  with  the  know« 
ledge  and  assent  of  his  creditors  and  of  the 
trustee  under  the  liquidation,  continued  trading, 
and  dealt  with  his  property  as  his  own.  A  fully 
secured  creditor,  who  had  not  proved  under  the 
liquidation,  relying  on  the  statement  of  the 
trustee  that  the  debtor  was  a  free  man,  con« 
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tinned  to  deal  with  and  give  him  credit.  The 
Becnrity  was  snbseqaently  reidised,  and  a  sorpliis 
remained  in  the  hands  of  the  creditor,  which 
the  trustee  nnder  the  liquidation  claimed : — 
Held,  that  each  creditor  was  entitled,  as  against 
the  trustee,  to  dedaot  from  such  surplus  the 
debts  due  to  him  from  the  debtor  in  respect  of 
the  subsequent  trading.  In  re  Ih/mrt ;  em 
parte  JBoUand  (App.),  47  Law  J.  Eep.  Bankr. 
74  ;  Law  Bep.  9  Ch.  D.  812. 

16.— The  Bankruptcy  Act,  1869,  does  not  in 
any  way  affect  the  right  of  an  uncertificated 
bankrupt  to  sue  in  respect  of  causes  of  action 
accruing  after  bankruptcy.  Herbert  v.  Safer 
(6  Q.B.  Bep.  965  ;  12  Law  J.  Bep.  Q.B.  286)  fol- 
lowed. Jameion  v.  The  Brick,  Stone  ^  Lime 
Compa/ny  {Lim.)  (App.),  48  Law  J.  Bep,  Q.B. 
249 ;  Law  Bep.  4  Q.B.  D.  208. 

[And  see  F  30-36  supra.] 

(I)  PBOSBOUnON  OP  Bankbupt. 

An  application  for  an  order  to  prosecute  a 
bankrupt  under  section  16  of  the  Debtors  Act, 
1869  (32  k  33  Vict.  c.  62),  ought  to  be  made  ex 
parte.  In  re  Martden  ;  ex  parte  Manden  (App.), 
45  Law  J.  Bep.  Bankr.  141 ;  Law  Bep.  2  Ch.  D. 
786. 

[And  see  DBBT0B8  Act,  17, 18.] 

(E)  Liquidation  bt  Abbangbmbnt. 

(a)  Petition :  desoription  of  petitioning  debtor, 

L— A  debtor  who  had  ceased  to  carry  on 
business  described  himself  in  his  liquidation 
petition  by  his  late  business  address  only,  and 
did  not  mention  his  private  residence : — Held, 
that  the  omission  by  the  debtor  to  give  his 
private  residence  was  a  defect,  not  of  form 
merely,  but  of  substance,  which  could  not  be 
cured  by  amendment ;  and  that,  therefore,  the 
resolutions  passed  by  his  creditors  could  not  be 
registered.  In  re  Jemingkam;  ex  parte  Jer- 
nvngham  (App.),  47  Law  J.  Bep.  Bankr.  115; 
Law  Bep.  9  Ch.  D.  466. 

(h)  Bewlution :  registration  and  validity  of, 

2.— 'Where  there  has  been  a  simple  adjudica- 
tion in  bankruptcy,  without  any  stay  of  pro- 
ceedings, and  resolutions  are  afterwards  duly 
passed  in  favour  of  liquidation,  it  is  the  duty  of 
the  Begistrar  to  register  such  resolutions,  what- 
ever may  be  the  consequences  of  such  registra- 
tion, ix  parte  Davis;  in  re  Rues,  45  Law  J. 
Bep.  Bankr.  61 ;  Law  Bep.  2  Ch.  D.  231. 

8. — The  fact  that  a  debtor  included  in  his 
statement  of  affairs  the  names  of  creditors 
whose  debts,  being  illegal,  could  not  be  proved 
against  the  estate, — Held,  not  to  be  a  sufficient 
reason  for  refusing  to  register  the  resolutions. 
Ex  parte  Day ;  in  re  Day,  45  Law  J.  Bep. 
Bankr.  53  ;  Law  Bep.  1  Ch.  D.  699. 

4. — Where  a  liquidation  has  been  resolved 
upon,  the  Begistrar  on  the  application  to  register 
the  resolution  has  no  jurisdiction  to  entertain 
any  question  as  to  the  accuracy  of  the  debtor's 
(Statement  of  affairs.    Bx  parte  Wdlitor ;  in  re 


Webb  (App.),  45  Law  J.  Bep.  Bankr.  105;  Law 
Bep.  2  Ch.  D.  326. 

Creditors  who  have  not  been  heard  before  the 
Begistrar  on  an  application  to  register  have 
nevertheless  a  loons  standi  to  appeal  against  an 
order  cancelling  the  registration.    Bnd. 

5. — Though  a  creditor's  name  has  been  left 
out  of  the  statement  of  a  liquidating  debtor, 
the  certificate  of  discharge  is,  in  the  absence  of 
fraud,  a  complete  answer  to  an  action  for  a  debt 
due  before  the  liquidation  conunenoed.  Mmdie 
V.  Chrrie  (App.),  48  Law  J.  Bep.  Q.B.  462 ;  Law 
Bep.  4  Q.B.  D.  295. 

6. — Besolutions  which  in  form  are  resolutions 
for  liquidation  by  arrangement,  but  amount  in 
&ct  to  resolutions  for  a  composition,  are  an 
evasion  of  the  Act,  and  ought  not  to  be  regis- 
tered. Ex  parte  Harold  ;  in  re  Meade,  46  Law 
J.  Bep.  Bankr.  121 ;  Law  Bep.  3  Ch.  D.  119. 

7* — ^Where  the  resolutions  passed  at  a  first 
meeting  of  creditors  are  invalid  the  0)urt  has 
power  to  order  a  fresh  first  meeting  to  be 
called.  Secus,  where  the  resolutions  passed  are 
valid,  or  where  the  creditors  have  come  to  a 
determination  to  pass  no  resolution.  In  re  Ter- 
rell; ex  parte  TerreU ;  and  In  re  Terrell;  ex 
parte  The  Sheffield  and  Hotherham  Joint-Stoek 
Bankinff  Company  (Zim.)  (App.),  46  Law  J. 
Bep.  Bankr.  47  ;  Law  Bep.  4  Ch.  D.  293. 

8. — In  liquidation  by  arrangement,  und^  sec- 
tion 125  of  the  Bankruptcy  Act,  1869,  a  creditor 
is,  in  the  absence  of  fraud,  bound  by  the  reso- 
lutions then  passed,  if  duly  restored  under 
section  127,  though  he  has  no  notice  of  the 
proceedings,  and  tibiough  his  name  and  debt  be 
omitted  from  the  list  of  creditors.  And  no  sub- 
sequent promise  to  pay  will  support  an  action 
founded  on  a  debt  from  which  the  debtor  is 
released  by  virtue  of  the  Bankruptcy  Act,  1869. 
Heather  v.  Webb,  46  Law  J.  Bep.  C.P.  89;  Law 
Bep.  2  C.P.  D.  1. 

To  a  claim  for  work  and  labour  done,  the 
defendant  pleaded  a  discharge  under  a  liqui- 
dation by  arrangement  subsequent  to  the 
accruing  of  the  plaintiff's  claim.  Beply,  that 
the  plaintiffs  had  no  notice  of  the  proceedings 
in  liquidation,  that  the  defendant  had  not  in- 
serted the  names  of  tibe  plaintiffs  or  their  debt 
among  his  creditors  or  in  any  lists  of  debts  in 
the  course  of  the  proceedings,  and  that  the 
defendant  had  since  promised  to  pay  the  amount 
of  the  claim  :~Held,  a  bad  replication.    Ibid. 

8. — The  procedure  of  the  Court  of  Bank- 
ruptcy must  not  be  made  use  of  for  a  mere  idle 
purpose,  and  therefore  where  a  debtor's  state- 
ment of  aSSsdia  shews  no  assets  available  for 
distribution  among  his  creditors,  the  Begistrar 
is  justified  in  refusing  to  register  a  resolution 
for  liquidation  by  arrangement.  In  re  Aaron^ 
son;  ex  parte  Aaronson  (App.),  47  Law  J.  Bep. 
Bankr.  60 ;  Law  Bep.  7  Ch.  D.  718. 

10. — The  power  which  a  general  meeting  of 
credit<Mrs  has  of  granting  a  debtor  his  discharge 
cannot  be  delegated.  In  re  Hope;  ew  parte 
Hope  (App.),  47  Law  J.  Bep.  Bankr.  78 ;  Law 
Bep.  9  Ch.  D.  398. 
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Under  the  Bankraptcy  Act,  1869,  s.  125, 
Bob-s.  3,  a  debtor  is  only  bound  to  answer 
such  questions  as  are  properly  put  for  the  pur- 
pose of  shewing  the  state  of  &e  assets ;  he  is 
not  bound  to  answer  vexatious  questions  or 
questions  put  by  a  creditor  for  the  purpose  of 
obtaining  information  to  be  used  in  a  matter 
not  affecting  the  interest  of  the  creditors. 
Ilttd. 

At  a  first  meeting  of  creditors  held  under  a 
petition  for  liquidation,  the  debtor's  statement 
of  affairs  shewed  liabilities  exceeding  48,000Z., 
and  assets  120^.,  and  it  was  also  stated  that  the 
debtor  was  prosecuting  two  pending  actions,  in 
one  of  which  he  expected  to  recover  a  very  large 
sum,  and  in  the  other  a  considerable  sum.  The 
solicitor  for  certain  creditors,  who  were  de- 
fendants in  one  of  these  actions,  made  enquiries 
of  the  debtor  which  he  refused  to  answer,  on 
the  ground  that  they  were  made  with  a  view  to 
obtain  information  which  would  prejudice  him 
in  the  trials  of  his  actions,  and  were  not  made 
in  the  interests  of  the  creditors,  and  the  ma- 
jority of  the  creditors  being  of  this  opinion, 
passed  resolutions  for  liquidating  the  debtor's 
affiurs  by  arrangement,  appointing  a  trustee 
without  a  committee  of  inspection,  and  giving 
the  trustee  power  to  grant  the  debtor  his  dis- 
charge when  he  should  think  fit  to  do  so,  and 
declaring  that  the  debtor  was  justified  in  de- 
clining to  answer  the  questions.  Upon  the 
application  of  dissentient  creditors,  the  Chief 
Judge  held  (reversing  the  decision  of  a  County 
Court  Judge),  that  the  resolutions  were  invalid ; 
but,  upon  appeal,— Held  (by  James,  L.J.,  and 
Brett,  L.J.,  dnhitante  Cotton,  L.J.)»  ^^^*  ^^1^ 
the  exception  of  the  resolution  giving  the  trus- 
tee power  to  grant  the  debtor  his  discharge, 
which  was  ultra  virei,  the  resolutions  were 
proper,  and  ought  to  be  registered.  (And  per 
Cotton,  L.  J.),  whether  the  resolution  giving  the 
trustees  power  to  grant  the  cUscharge  was  not 
evidence  of  a  want  of  honafidei,  qussre.    Ibid. 

11. — ^At  a  meeting  convened  under  rule  306 
of  the  Bankruptcy  Rules,  1870,  certain  resolu- 
tiona  were  pcussed  by  a  statutory  majority 
removing  a  trustee.  At  this  meeting  8.,  who 
was  a  creditor  for  a  small  amount  and  also 
proxy  for  another  large  creditor,  attended.  The 
proofs  for  his  own  and  his  prindpal's  debts  had 
been  put  in  and  filed  some  years  previously  at 
the  first  meeting.  He  stayed  throughout  the 
meeting  but  did  not  sign  the  resolutions,  and 
stated  that  he  did  not  intend  to  take  any  part 
in  the  meeting.  Registration  of  the  resolutions 
was  objected  to  on  the  ground  that  S.  must  be 
taken  to  have  attended  on  the  authority  of  £x 
parts  Orde;  in  re  Sbrtlep  (40  Law  J.  Rep. 
Bankr.  60 ;  Law  Rep.  6  Chanc.  881),  he  having 
been  present  and  not  having  withdrawn  the 
prool  If  8.  had  been  counted  as  present  on 
behalf  of  his  principal,  the  resolutions  would 
not  have  been  passed  by  the  statutory  majority : 
— ^Held  (on  appeal  from  the  Registrar),  that  the 
resolutions  were  properly  registered ;  that  even 
if  the  principle  of  the  above  case  would  have 


applied  to  8.  in  his  own  character  as  creditor 
(the  smallnesB  of  his  debt  rendering  the  decision 
unnecessary),  it  could  not  apply  to  the  case  of 
his  principal  as  being  a  person  ''present  by 
proxy ;"  and  that  therefore  the  principal  of  8.  in 
spite  of  8.'s  actual  presenoe  coiUd  not  be  said  to 
be  present  at  that  meeting,  8.  having  done  no 
act  to  shew  that  he  intended  to  be  present  there 
on  her  behalf.  Use  parte  Orde  (40  Law  J.  Rep. 
Bankr.  60;  Law  Rep.  6  Chana  881)  distingnished. 
Ex  parte  Evan9 ;  in  re  Bourn  (App.),  49  Law 
J.  Rep.  Bankr.  25 ;  Law  Rep.  13  Ch.  D.  424. 

Qniere,  whether  the  principle  of  that  case 
applies  to  any  meeting  held  after  the  registra- 
tion of  liquidation  or  composition  proce^ings. 
Ibid. 

The  fact  that  some  of  the  creditors  signing 
the  notice  summoning  the  meeting  under  rule 
305  and  voting  on  the  resolutions  at  the  meet- 
ing had  previously  sold  their  debts  to  another 
creditor  was  held  not  to  constitute  an  objection 
to  the  notice  or  to  the  resolutions.    Ibid. 

12. — The  plaintiff  entered  into  a  composition 
with  his  cr^tors,  under  section  126  of  the 
Bankruptcy  Act,  1869.  In  his  statement  of 
affairs,  presented  at  the  meeting  of  creditors, 
he  set  down  the  defendants  as  his  creditors  for 
a  certain  amount,  but  set  down  a  second  debt 
really  due  to  them  as  due  to  some  one  else. 
The  defendants  attended  the  meeting,  tendered 
proof  of  the  second  debt,  which  was  admitted, 
took  ^art  in  the  discussion,  opposed  the  resolu- 
tion for  a  composition,  and!,  when  it  was  carried, 
declined  to  accept  the  amount  of  the  composi- 
tion : — Held  (affirming  the  Common  Pleas  Divi- 
sion, 48  Law  J.  Rep.  C.P.  441),  that  the  defen- 
dants were  not  bound  by  the  resolution  for 
composition  as  to  this  debt,  because  the  plaintiff 
had  not  complied  with  the  requirements  of  sec- 
tion 126  of  the  Bankruptcy  Act,  that  there  had 
been  no  waiver  by  the  defendants,  and  that  the 
case  was  governed  by  Ex  parte  Lang  (Law  Rep. 
5  Ch.  D.  971).  (Jh^penheim  v.  Jack$on  (App.), 
49  Law  J.  Rep.  C.P.  216. 

18.— Rules  97  and  98  of  the  Bankraptcy 
Rules,  1870,  apply  to  bankruptcy  only,  and  not 
to  liquidation  by  arrangement  or  composition. 
Ex  parte  Dean;  in  re  Dean  (App.),  Law  Rep. 
13  Ch.  D.  313. 

The  affidavit,  under  rule  256,  of  the  posting 
to  creditors  of  notices  of  a  general  meeting 
under  a  liquidation  petition,  is  only  prima 
faeiet  not  conclusive,  evidence  that  the  creditors 
have  received  the  notices.    Ibid. 

Accordingly,  the  Registrar  has  a  judicial  dis- 
cretion to  require  further  evidence  of  the  re- 
ceipt of  the  notices,  and,  if  satisfied  that  some 
of  the  creditors  have  not  received  notice,  to 
direct  the  summoning  of  a  fresh  meeting ;  and 
the  Court  of  Appeal  will  not  interfere  with  the 
exercise  of  his  discretion,  unless  very  clearly 
satisfied  that  it  has  been  wrongly  exercised. 
Ibid. 

14. — ^Where  a  farmer,  who  had  also  carried 
on  the  business  of  a  cattle  dealer,  filed  a  liqui- 
dation petition,  in  which  he  gave  his  correct 
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address,  but  described  himself  only  as  a  cattle 
dealer:— Held  (by  Bacon,  C.J.,  and  by  the 
Ck>urt  of  Appeal),  that  this  was  not  a  misde- 
scription sach  as  to  invalidate  the  proceedings, 
and  that  the  resolutions  passed  by  the  creditors 
ought  to  be  registered.  E9  paHe  Jemingham 
(47  Law  J.  Bep.  Bankr.  116 ;  Law  Bep.  9  Ch.  D. 
466}  distinguished.  But  leave  was  given  to 
amend  the  petition  by  adding  the  description, 
'<  farmer."  Em  parte  JRrkwMd ;  i%  re  Maton 
(App.),  Law  Bep.  11  Ch.  D.  7^34. 

A  person,  who  alleged  that  he  was  a  creditor, 
tendered  a  proof  of  debt  at  the  first  meeting  of  the 
creditors  but  withdrew  it.  He  attended  before 
the  Begistrar  to  oppose  the  registration  of  the 
resolutions  passed  by  the  creditors : — Held  (by 
Bacon,  C.J.,  and  semble  per  James,  L. J.),  that 
the  objector  had  no  locui  standi,  and  the 
Begistrar  could  not  put  his  proof  on  the  file  for 
the  purpose  of  giving  him  a  loeut  standi.    Ibid. 

16. — Besolutions  were  passed  by  the  credi- 
tors under  a  liquidation  petition,  but  registra- 
•  tion  was  refused  and  leave  was  given  to  the 
debtor,  a  trader,  to  summon  a  fresh  first  meeting 
of  the  creditors.  The  fresh  meeting  was  held 
more  than  two  months  after  the  original  meet- 
ing, but  the  debtor  produced  the  same  state- 
ment of  his  afEairs  as  he  had  produced  at  the 
original  meeting :— Held,  that  it  could  not  be 
taken  that  the  statement  was  necessarily  in- 
accurate, there  being  no  evidence  that  the  state 
of  the  debtor's  affidrs  had  changed  in  the  in- 
terval. Ex  parte  Early  ;  i%  re  CMdimg  (App.), 
Law  Bep.  13  Ch.  D.  300. 

The  creditors  of  a  debtor,  whose  statement  of 
affairs  shewed  that  his  debts  amounted  to  634^. 
and  his  assets  to  86Z.,  resolved  on  a  liquidation 
by  arrangement,  and  gave  the  debtor  an  imme- 
diate discharge.  The  registration  was  opposed 
by  one  creditor,  who  had,  after  the  filing  of  the 
petition,  seized  the  whole  of  the  debtor's  goods 
under  a/.>%i.:-~Held,  that  the  resolutions  could 
not  be  treated  as  any  abuse  of  the  procedure  of 
the  Court,  or  as  having  been  passed  mala  fide. 
Ibid. 

(p)  Voting:  proxies. 

16. — ^The  committee  of  a  lunatic  who  holds  a 
security  on  a  bankrupt's  property  cannot,  by 
appointing  a  proxy  who  proves  for  the  debt, 
without  the  sanction  of  the  Lords  Justices, 
abandon  the  lunatic's  security.  Ex  parte  Wood  ; 
in  re  Wright  (App.),  Law  Bep.  10  Ch.  D.  664. 

17.--A  creditor  of  a  liquidating  debtor,  who 
siffCLS  a  proxy  in  blank  and  sends  it  to  his 
solicitor,  who  forwards  it  to  the  debtor's 
solicitor,  without  any  express  instructions  as  to 
the  use  to  be  made  of  it,  thereby  confers  on  him 
an  Implied  authority  to  fill  up  the  proxy  with 
his  own  name  and  to  vote  on  his  behalf.  Em 
parte  Duee;  in  re  WkUehouse  (App.),  Law  Bep. 
13  Ch.  D.  429. 

18. — ^A  liquidating  debtor,  by  a  separation 
deed,  covenanted  to  pay  to  a  trustee  an  annuity 
during  the  joint  lives  of  himself  and  his  wife, 
for  the  maintenance  of  his  wife  and  child,  sudi 


annuity  to  cease  in  case  the  husband  and  wife 
should  cohabit  again : — Held,  that,  the  value  of 
the  annuity  not  having  been  ascertained,  the 
trustee  was  not  entitled  to  vote  in  respect  of  it 
at  a  meeting  of  creditors  in  the  liquidation. 
Ex  parte  Pearee ;  in  re  6Meves  (App.),  Law 
Bep.  13  Ch.  D.  262. 

(d)  Power  to  wrnvmon  debtor  for  examUiatien. 

19. — The  power  given  to  the  Court  by  section 
96  of  the  Bankrupt^  Act,  1869,  appUes  to  liqui- 
dation as  well  as  to  bankrnptcy,  and  the  trustee 
is  entitled  to  sununon  the  debtor  for  examina- 
tion, without  shewing  In  the  first  instance  that 
he  has  made  default  in  giving  the  information 
required  by  rule  301.  DeciBion  of  Bacon,  C.J., 
in  Ex  parte  Glare  (46  Law  J.  Bep.  Bankr.  126 ; 
Law  Bep.  3  Ch.  D.  316),  reversed.  Ex  parte 
Close ;  in  re  Bennett  (App.),  46  Law  J.  Bep. 
Bankr.  81 ;  Law  Bep.  6  Ch.  D.  146. 

(0  Seheme  0/ arrangement, 

20. — Under  a  scheme  of  arrangement  in  the 
liquidation  of  a  firm,  a  company  was  formed  to 
take  over  the  business  of  tne  liquidating  firm, 
and  debentures  were  issued  to  creditors  for  the 
amounts  of  their  proved  debts.  A.,  who  was  a 
creditor  in  respect  of  accommodation  bills,  went 
into  liquidation  and  paid  some  of  the  bill- 
holders  4<.  in  the  pound,  and  the  bill-holders 
proved  against  the  firm  also: — Held,  that  A. 
had  a  right  to  receive  debentures  in  respect 
only  of  the  amount  of  composition  paid  by  him 
to  those  bill-holders  who  proved  first  against 
his  estate.  Ex  parte  Turquand  ;  in  re  father- 
giU  (App.),  Law  Bep.  3  Ch.  D.  446. 

Held  aUo,  that  the  scheme  of  arrangement 
made  no  difference  in  the  relation  of  principal 
and  surety  existing  between  the  liquidatmg 
firm  and  A.    Ibid. 

[And  see  C  11, 12,  supra;  L  19,  21,  infra.] 

(/)  Trustee. 

2L— A  meeting  under  a  liquidation  petition 
was  adjourned  for  more  than  six  months  and 
then  a  trustee  was  appointed : — ^Held,  that  the 
appointment  of  the  trustee  was  void,  and  that 
the  resolution  ought  not  to  be  registered,  as 
more  than  six  months  had  elapsed  sinoe  the  act 
of  bankruptcy  on  which  it  was  founded.  Ex 
parte  Fenning ;  in  re  Wilson  ^  Armstrong 
(App.),  Law  Bi4>-  3  ^'  !>•  ^6^- 

22.— Section  30  of  the  Bankruptcy  Act,  1869 
(as  to  the  investment  of  moneys  in  the  trustee's 
hands),  applies  only  to  a  trustee  in  banlanptcy, 
and  not  to  a  trustee  in  a  liquidation  by  arrange- 
ment. Expose  Broober  ;  in  re  Fastnedge (App.), 
46  Law  J.  Bep.  Bankr.  61 ;  Law  Bep.  2  Ch.  D.  67. 

28. — One  of  the  trustees  of  joint  and  sepa- 
rate estate  having  resigned,  at  a  meeting  of 
creditors  the  remaining  trustee  was  appointed 
sole  trustee  of  the  joint  estate,  and  a  certi- 
ficate of  his  appointment  was  issued  entitled 
only  in  the  matter  of  the  joint  estate : — ^Held, 
that  he  could  convey  real  estate  of  one  partner. 
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In  re  WaddeU  ^  TatlwnCt  Contract,  46  Law  J. 
Bep.  Chanc.  647 ;  Law  Bep.  2  Cb.  D.  172. 

Beleiue  of:  juritdietion  of  Court  notTvUhttand' 
ing.    [See  F  59  supra.] 

Title  of,  oi  offoimt  Cronm.    [See  Crown,  4.] 

Of)  date  of  liquidation. 

24* — Malpractice  in  obtaining  a  single  vote 
is  sufficient  to  vitiate  a  resolution,  however  large 
maj  be  the  majority  by  which  it  has  been  passS. 
In  re  Baum, ;  ex  paHe  Baum  (App.),  47  Law  J. 
Bep.  Bankr.  48 ;  Law  Bep.  7  Ch.  D.  719. 

(A)  After-aoquvred  property. 
[See  H  6, 12,  13 ;  F  S3,  34,  supra.] 

(L)  Composition  with  Cbkditobs. 

(a)  Begiitraition  and  validity  of. 

!• — The  power  of  the  statutory  majority  of 
creditors  to  bind  the  minority  must  be  exercised 
bona  fide  for  the  benefit  of  the  creditors,  and 
not  from  motives  of  kindness  to  the  debtor.  In 
re  Page;  ex  parte  Page  (App.),  45  Law  J.  Bep. 
Bankr.  119;  Law  Bep.  2  Ch.  D.  323. 

2. — Creditors  duly  resolved  to  accept  a  com- 
position, and  that  A.  &  Co.  should  be  appointed 
solicitors  to  register  the  resolution : — Hdd,  that 
the  creditors  having  made  no  provision  for  pay- 
ment of  A.  &  Co.'s  costs  of  registering  the  resolu- 
tions, the  Court  had  no  jurisdiction  to  compel 
the  debtor  to  pay  them.  Ex  pa/ri^  6huh  ;  in  re 
Pratt,  48  Law  J.  Bep.  Bankr.  69 ;  Law  Bep.  12 
Ch.  D.  915. 

8. — The  Court  will  not  rescind  the  regis- 
tration of  resolutions  for  composition  on  the 
ground  of  mis-statement  of  assets  by  the  debtor, 
except  upon  evidence  sufficient  to  convict  him  of 
a  misdemeanour  under  the  Debtors  Act,  1869, 
s.  11,  sub-s.  6.  In  re  Law  ;  ex  parte  Sort,  47 
Law  J.  Bep.  Bankr.  88. 

A  compounding  debtor  whose  statement  of 
affairs  showed  debts  amounting  to  5,146Z.,  with 
assets  3,4862.,  was  proved  to  have  estimated  six 
specified  debts  at  GSl.  158.  Id.  only  in  his  state- 
ment of  affairs,  while  in  the  course  of  the  next 
two  years  he  recovered  2492.  3«.  8^.  in  respect 
of  them.  On  an  application  by  a  creditor  to 
rescind  the  r^istration  of  the  resolutions  on 
the  ground,  amongst  others,  that  the  debtor  had 
fraudulently  mis-stated  his  assets, — Held,  that 
the  evidence  being  insufficient  to  establish  an 
intent  to  defraud,  the  application  must  be  dis- 
nuraed,  but  without  costs.  Also,  that  the  appli- 
cation, under  the  circumstances,  was  not  barred 
by  delay,  though  made  more  than  two  years 
after  the  date  of  the  resolutions.    Ibid. 

4« — At  the  first  meeting  of  creditors  of  a 
debtor  who  had  filed  a  petition  for  liquidation 
by  anangement,  it  appeared  by  the  statement 
of  affairs  that  the  debts  were  upwards  of  11,0002., 
of  which  1272.  was  owing  to  preferential  cre- 
ditors, and  the  assets  752.,  and  a  resolution  was 


passed  for  the  acceptance  of  a  composition  of 
1#.  in  the  pound,  payable  within  a  month,  but 
no  security  was  proposed  to  be  given.  The 
resolution  was  confirmed  at  the  second  meeting, 
but  its  registration  being  opposed  by  a  dissen- 
tient creditor,  one  of  the  Begistrars,  sitting  as 
Chief  Judge,  being  of  opinion  that  it  was  not 
passed  bona  fide  for  the  benefit  of  the  creditors, 
declined  to  register  it,  but  gave  leave  to  summon 
a  fresh  first  meeting,  and,  upon  appeal,  this  de- 
cision was  upheld  upon  both  points.  In  re  Ter* 
rell ;  ex  parte  Terrell ;  and  In  re  Terrell ;  ex 
parte  The  Sheffield  and  Botherham  Joint-Stock 
Banking  Company  (Zim.)  (App.),  46  Law  J.  Bep. 
Bankr.  47 ;  Law  Bep.  4  Ch.  D.  293. 

Where  the  resolutions  passed  at  a  first  meeting 
of  creditors  are  invalid  the  Court  has  power  to 
order  a  fresh  first  meeting  to  be  called.  Secus, 
where  the  resolutions  passed  are  valid,  or  where 
the  creditors  have  come  to  a  determination  to 
pass  no  resolution.    Ibid. 

5,— Service  by  post  of  notice  of  a  motion  to 
make  an  interim  injunction  absolute  is  sufficient. 
JBx  parte  Mautkner;  in  re  Lewie,  45  Law  J. 
Bep.  Bankr.  125  ;  Law  Bep.  3  Ch.  D.  113. 

A  creditor  obtained  a  judgment,  but  before 
he  delivered  the  writ  of  execution  to  the  sheriff 
he  had  notice  that  the  debtor  had  filed  his  peti- 
tion, and  obtained  an  interim  injunction  re« 
straining  further  proceedings  in  the  action.  A 
composition  was  afterwards  resolved  upon,  and 
the  injunction  was  made  absolute : — Held,  that 
the  order  moving  the  injunction  absolute  was 
right,  and  that  the  creditor  was  bound  by  the 
composition.    Ibid. 

6. — ^A  debtor  being  unable  to  carry  out  the 
terms  of  a  composition  which  had  been  duly  re- 
solved upon,  sunmioned  a  fresh  general  meeting 
of  his  creditors,  at  which  it  was  resolved  to 
accept  a  composition  at  a  much  reduced  rate. 
The  B^istrar,  however,  refused  to  r^fister  the 
second  resolution  on  the  ground  of  irregularity, 
and  two  days  afterwards  the  debtor  was  adju&- 
cated  a  bankrupt : — Held  (affirming  the  decision 
of  the  Chief  Judge),  that  the  proceedings  for 
reducing  the  composition  were  not  pending  at 
the  date  of  the  bankruptcy,  and  the  costs  of 
such  proceedings  were  not  therefore  payable 
out  of  the  bankrupt's  estate  under  rule  292.  In 
re  Elliott ;  ex  pcHrte  Hopper  (App.),  47  Law  J. 
Bep.  Bankr.  41 ;  Law  Bep.  8  Ch.  D.  53. 

7.-32  &  33  Vict.  c.  71.  s.  12,  and  rule  289  do 
not  apply  to  composition  proceedings.  PaMer 
V.  VvMewt  (App.),  Law  Bep.  8  Ch.  D.  825. 

After  registration  of  composition  resolutions 
a  debtor  may  be  attached  in  respect  of  trust 
moneys  wrongfully  retained  by  him  before  the 
presentation  of  his  petition,  if  the  ceutui  que 
trust  has  not  assented  to  the  composition.  De- 
cision of  Bacon,  V.C,  reversed.    Ibid. 

After  registration  of  composition  resolutions 
composition  proceedings  are  no  longer  pending. 
Ibid.     ^ 

Order    reriring    hanhruptey :   reeolutions   de» 
ttroyed  in  toto,    '[See  C  14  supra.] 
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8« — A.  pTozj  pmr  was  signed  bj  a  creditor 
with  the  name  of  the  penon  who  was  to  use  the 
prozj  in  blank:— Held  (reTerslng  the  Chief 
Judge,  46  Law  J.  Bep.  Bankr.  55;  nowi, Hx parte 
BfMey  ;  in  re  Lametuter),  that  the  proxy  was 
saffidently  signed  by  the  person  who  was  to  nse 
it  filling  in  his  name  at  the  creditors'  meeting. 
MsB  parte  Zaneaster  ;  in  re  Laneaeter  (App.),  46 
Law  J.  Bep.  Bankr.  90;  Law  Bep.  6  Ch.  D.  911. 

At  a  first  meeting  of  creditors  resolutions  for 
composition  were  moved ;  the  votes  were  ascer- 
tained, showing  the  resolations  were  not  carried. 
The  debtor's  solicitor  then  put  in  a  proof  for 
another  debt,  and  voted  as  proxy  in  respect  of 
it.  This  vote  was  admitted,  and  by  means  of  it 
the  requisite  majority  was  created  and  the  resolu- 
tions were  declared  to  be  carried : — Held  (re- 
versing the  Chief  Judge),  that  the  whole  matter 
was  in  /leri,  and  that  the  vote  was  properly 
admitted.    Ibid. 

An  objection  to  the  above-mentioned  proof 
was  written  upon  it,  and  signed  by  the  c^udr- 
man,  but  no  notice  of  the  registration  of  the 
resolutions  was  given  to  the  objecting  creditor, 
or  his  solicitor,  and  he  was  therefore  unable  to 
appear  and  oppose : — Held  (affirming  the  Chief 
Judge),  that  some  notice  of  the  registration 
ought  to  have  been  given  to  the  objecting  cre- 
ditor, and  that  the  objection  ought  to  have 
been  judicially  dealt  with ;  but  that,  in  the  pre- 
sent case,  evidence  in  support  of  the  objection 
might  have  been  given  before  the  County  Court 
Judge,  and  as  that  had  not  been  done  it  was  too 
late  to  raise  the  question  now.    Ibid. 

The  practice  of  the  London  Bankruptcy  Court, 
and  the  County  Courts,  as  to  sending  out  notice 
of  registration  of  resolutions  to  objecting  cre- 
ditors discussed.    Ibid. 

9.— A  creditor  who  votes  at  a  meeting  in 
favour  of  composition  as  an  unsecured  creditor 
cannot  afterwards  be  allowed  to  rely  on  his 
security,  ^se  parte  Balbimie  (App.),  46  Law 
J.  Bep.  Bankr.  156 ;  Law  Bep.  3  Ch.  D.  488. 

(o)  Statement  of  affairs. 

10.— A  creditor  who  has  attended  the  meet- 
ings of  creditors  summoned  under  section  126 
of  the  Bankruptcy  Act,  1869,  and  who  has  voted 
at  the  resolutions  then  passed,  is  bound  by  such 
resolutions,  although  his  debt  is  omitted  by  the 
debtor  from  the  statement  of  debts.  CampbeU 
V.  Im  Thwm,  45  Law  J.  Bep.  C.P.  482 ;  Law 
Bep.  1  C.P.  D.  167. 

Where  money  has,  within  the  proper  time, 
been  paid  to  the  trustee  duly  appointed  by  the 
creditors  under  a  composition  sufficient  to  pay 
all  creditors  bound  by  such  composition,  the 
debtor  is  absolved  and  cannot  be  sued  for  the 
original  debt  by  any  creditor  so  bound,  notwith- 
standing the  trustee  has  refused  to  pay  over  the 
composition.    Ibid. 

11« — ^A.  filed  a  liquidation  petition  and  in- 
serted B.'s  name  in  his  statement  of  affairs  as 
a  creditor  in  respect  of  a  judgment  debt,  but 


did  not  inoiude  the  oosti.  Composition  was 
resolved  on,  and  B.  attended  the  first  meeting 
and  proved  for  his  debt  and  costs.  Subse- 
quently he  withdrew  his  proof  and  issued 
execution  : — Held,  that  he  was  not  bound  by  the 
composition  proceedings.  B»  parte  Lang ;  in 
re  Lang  (App.),  Law  Bep.  5  Ch.  D.  971. 

CampbeU  v.  Im  Tkmrn  (see  last  case)  distin- 
guished.   Had. 

ia«--The  plaintiff  entered  into  a  bail-bond 
jointly  with  another  on  behalf  of  the  defen- 
dant, who  thereupon  became  conditionally 
liable  to  indemnify  them.  The  defendant 
having  become  insolvent,  resolutions  were 
passed  by  which  his  creditors  accepted  a  com- 
position. The  plaintiff,  who  was  a  creditor  of 
the  defendant  for  debts  not  connected  with  the 
bail-bond,  proved  for  and  received  a  composition 
on  those  debts,  but  his  contingent  liability  on 
the  bail-bond  was  not  inserted  in  the  debtor's 
statement,  and  no  dividend  was  received  on  it. 
The  plaintiff  afterwards  became  liable  under 
the  bail-bond,  and  he  sued  the  defendant  in 
order  to  recover  what  he  was  thus  compelled  to 
pay : — Held  (by  the  Common  Pleas  Division), 
that  he  could  not  recover,  as  the  defendant  was 
discharged  from  all  liability  by  the  acceptance 
by  the  plaintiff  of  the  composition.  But  held 
(by  the  Court  of  Appeal,  reversing  this  judg- 
ment— Brett,  L. J.,  dit$entiente)y  that  the  pUuntiff 
was  not  bound  by  the  composition  proceedings 
in  respect  of  the  contingent  debt,  and  that  he 
could  recover  what  he  had  paid  under  the  bail- 
bond.  WiUtm  V.  Breslaver  (App.),  46  Law  J. 
Bep.  C.P.  693  ;  Law  Bep.  2  C.P.  D.  314  ;  affirmed 
(H.L.),  47  Law  J.  Bep.  C.P.  729 ;  Law  Bep.  3 
App.  Cas.  672  (nom.  Brown  v.  Betlauer), 

18. — At  a  meeting  of  the  defendants' creditors 
held  pursuant  to  section  126  of  the  Bankruptcy 
Act,  1869,  which  resulted  in  a  resolution  by  the 
creditors  to  accept  a  composition  in  satisfaction 
of  their  debts,  the  defendants  produced  their 
statement  of  affairs,  in  which  the  plaintiffs' 
names  and  addresses  were  inserted  in  the  list  of 
persons  claiming  to  be  creditors,  but  in  which, 
instead  of  the  amount  of  a  debt  admitted  to  be 
due,  there  was  put  opposite  to  their  names  a  large 
sum  as  the  amount  of  their  claim,  with  a  note 
thereunder  in  these  words:  *< Acting  under 
legal  advice  this  claim  was  resisted,  and  became 
the  subject  of  an  action,  and  reference  to 
J.  H.  L.,  which  reference  is  now  pending  " : — 
Held  (reversing  the  judfsfment  of  the  Common 
Pleas  Division,  46  Law  J.  Bep.  C.P.  349),  that 
this  was  not  a  statement  shewing  the  amount 
of  the  debt  due  to  the  plaintiffs  wiwin  the  mean- 
ing of  section  126  of  the  Bankruptcy  Act,  1869, 
BO  as  to  make  the  provisions  of  the  composition 
binding  on  the  plaintiffs,  though  they  were  non- 
absenting  creditors.  In  order  to  be  binding, 
the  statement  must  shew  a  debt  of  definite 
amount,  admitted  to  be  due.  MelkadoY,  Watmm 
(App.),  46  Law  J.  Bep.  C.P.  602 ;  Law  Bep. 
2  C.P.  D.  281. 

14.->The  plaintiff  entered  into  a  composition 
with  hia  oreditors  nnder  section  126  of  the 
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Bankruptcy  Act,  1869.  The  defendants,  who 
were  del  credere  agents  of  the  plaintiff,  claimed 
to  rank  as  creditors  for  a  sum  of  1,1002., 
which  was  the  aggregate  amount  of  the  plain- 
tiff's debts  to  three  merchants  for  goods  sold  to 
the  plaintiff  through  the  def  ends^ts,  the  pur- 
chase price  of  which  the  defendants,  as  such 
agents,  had  become  bound  to  pay.  In  his  state- 
ment of  affairs,  presented  at  the  meeting  of 
creditors,  the  plaintiff  had  set  down  this  debt 
of  1,1002.  as  due  to  the  three  merchants.  The 
plaintiff  iiad  also  set  down  the  defendants  as 
creditors  for  a  separate  debt,  which  was  of  a 
smaller  amount.  The  defendants  attended  a 
meeting  of  creditors,  tendered  proof  of  their 
del>t  of  1,1002.,  which  was  admitted,  took  part 
in  the  discussion  which  ensued  at  the  first 
meeting  of  creditors,  resisted  the  resolution  for 
a  composition,  which  was  duly  carried,  and  did 
not  accept  the  composition : — Held,  that  the 
plaintiff  had  not  complied  with  the  provisions 
of  the  Bankruptcy  Act,  1869,  s.  126,  re- 
lating to  composition,  in  respect  of  the  debt  of 
1,1002.,  and  that,  upon  the  authority  of  Ew  parte 
Lang  (No.  11  supra),  there  had  been  no  waiver 
of  the  provisions  of  section  126  by  the  defen- 
dants, and  therefore  that  the  defendants  were 
not  bound  by  the  resolution  of  composition  as 
to  such  debt.  Oppenheim  v.  Jackton-y  48  Law  J. 
Bep.  C.P.  441 ;  affirmed  on  appeal,  49  Law  J. 
Bep.  G.P.  216. 

15. — The  defendants  being  indebted  to  the 
plaintiff  for  goods  sold  to  the  amount  of  1432. 
12«.  9^.,  gave  him  bills  for  the  sum,  less  dis- 
count, but  adding  interest,  so  that  the  amount 
of  the  bills  was  1422.  7s.  dd.  These  bills  were 
dishonoured.  The  defendants  compounded  with 
their  creditors  under  section  126  of  the  Bank- 
ruptcy Act,  1869,  and,  in  the  statement  of 
debts,  entered  the  amount  of  the  debt  due  to 
the  plaintiff,  a  non-assenting  creditor,  as  1422. 
7s,  id.,  namely,  the  amount  of  the  bills.  The 
plaintiff  sued  for  1432.  12«.  9^.,  the  original 
debt.  The  defendants  pleaded  the  composition : 
— Held  (by  Lopes,  J.),  that  the  original  cause  of 
action  was  suspended  but  not  satisfied  by  the 
bills,  and  revived  when  they  were  dishonoured  ; 
that,  therefore,  at  the  date  of  the  composition, 
the  amount  of  the  debt  due  to  the  plaintiff  was 
1432. 12s,  9d,,  and  as  it  was  not  correctly  shewn 
in  the  statement,  the  composition  was  no  bar  to 
his  action.  BurHner  v.  Boyle,  Law  Bep.  5  C.P. 
D.354. 

(S)  Alteration  of  plaee  of  first  meeting, 

16. — Where  the  first  general  meeting,  at 
which  an  extraordinary  resolution  for  compo- 
sition had  been  passed,  was  held  at  the  place 
^>eGified  in  a  notice  duly  issued  and  gazetted 
uj  the  Begistrar  under  rules  266  and  267,  but 
not  being  the  place  mentioned  in  the  debtor's 
affidavit  filed  with  the  petition, — ^Held,  that  the 
act  of  the  Begistrar  in  issuing  the  notice  did 
not  amount  to  an  order  of  the  Court  changing 
the  place  of  meeting  under  rule  264,  and  that 


the  resolution  could  not  be  reg^tered.  In  re 
Mayer ;  expose  Lemis,  46  Law  J.  Bep.  Bankr. 
33 ;  Law  Bep.  4  Gh.  D.  519. 

(e)  Effect  of  composition. 
(1)  Am  regards  creditors. 

17. — The  debtors  in  their  statement  of  affairs 
ins^ted  H.  and  W.  as  fully  secured  creditors. 
A  composition  was  resolved  upon  and  duly  paid 
to  all  the  other  creditors,  but  no  payment  was 
made  to  H.  and  W.,  nether  did  they  ask  for 
any.  Two  years  after  the  first  petition  the 
debtors:  filed  a  second  petition.  After  that  H. 
and  W.  realised  their  security,  and  there  was  a 
considerable  deficiency.  On  Special  Case  to 
decide  whether  H.  and  W.  were  entitled  as 
creditors  under  the  first  composition  to  pay- 
ment of  that  composition  on  the  amount  of 
the  deficiency,— Held  (reversing  the  decision  of 
the  County  Court  Judge),  that  they  were  so  en- 
titled. Ex  parte  Hodghinson  ;  in  re  Bestwiek,  46 
Law  J.  Bep.  Bankr.  78  ;  Law  Bep.  1  Ch.  D.  702  ; 
affirmed  on  appeal,  In  re  JSestwiek;  ex  parte 
Bestfvicky  45  Lav  J.  Bep.  Bankr.  148 ;  Law  Bep. 
2  Ch.  D.  485. 

18.— Where  a  writ  was  delivered  to  the 
sheriff  before  the  petition  was  filed,  but  there 
was  no  seizure  until  after  resolutions  for  com- 
position had  been  confirmed  and  registered, — 
Held,  that  the  creditor  was  not  a  creditor  hold- 
ing a  security.  Ex  parte  BaUnmie ;  in  re 
BalHmie  (App.),  45  Law  J.  Bep.  Bankr.  166 ; 
Law  Bep.  3  Ch.  D.  488  (nom.  Ex  parte  BaU 
bimie  ;  in  re  Jameson). 

A  creditor  who  votes  at  a  meeting  in  favour 
of  composition  as  an  unsecured  creditor  cannot 
afterwards  be  allowed  to  rely  on  his  security. 
Ibid. 

19. — A  composition  scheme  under  section  28 
of  the  Act  of  1869  provided  for  the  annulment 
of  the  bankruptcy  and  the  assignment  by  the 
debtor  of  all  Ids  personal  property  to  the  trus- 
tee to  secure  the  composition.  The  scheme 
having  been  approved  and  the  bankruptcy  an- 
nulled and  the  property  assigned  accordingly,  a 
question  arose  whether  the  rights  of  an  execu- 
tion creditor  under  an  execution  that  was  void 
in  the  bankruptcy  revived  upon  the  annulment : 
— Held,  that  the  Court  had  jurisdiction  to  de- 
termine the  question ;  and  that  the  execution 
creditor's  rights  were  not  revived.  Ex  parte 
Lewna/rd  ;  in  re  Chidley  (App.),  46  Law  J.  Bep. 
Bankr.  49 ;  Law  Bep.  1  Ch.  D.  177. 

20. — ^A  sheriff  seized  goods  under  a /£.  fa, 
delivered  to  him  indorsed  to  levy  a  sum  for  the 
debt  and  interest,  besides  fees,  poundage  and 
other  incidental  expenses.  Before  sale  he  had 
notice  of  a  composition  in  bankruptcy  proceed- 
ings, accepted  by  the  execution  creditor  from 
the  debtor.  Thereupon  he  was  requested  to 
withdraw  by  the  execution  debtor,  but  refused, 
except  upon  payment  of  his  fees  and  possession- 
money.  The  execution  creditor  took  no  further 
steps  in  the  matter,  neither  directing  him  to 
sell  nor  countermanding  the  exeontion  of  the 
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writ.  The  sheriff  sold  goods  to  levy  the  sam 
reqniied  to  meet  his  fees,  possession-money  and 
expenses  of  levy.  The  execution  debtor  brought 
trover  and  trespass  against  him:— Held  (per 
Grove,  J.,  and  Field,  J.),  that  the  debt  being 
barred  by  the  acceptance  of  the  composition, 
the  execation  creditor  had  lost  his  right  to  levy 
in  respect  of  the  debt,  and  that  the  right  of  the 
dieriff  to  levy  for  his  fees,  possession-money 
and  expenses  fell  with  the  right  to  levy  the 
debt,  and  therefore  that  the  action  was  main- 
tainable. (Per  Cleasby,  B.),  that  the  sheriff  was 
entitled  to  obey  the  Sections  indorsed  on  the 
writ  to  levy  in  respect  of  the  fees,  possession- 
money  and  expenses,  in  the  absence  of  any 
oonntermand  of  the  authority  by  the  execution 
creditor,  notwithstanding  that  the  debt  was 
barred  by  the  oompositidn,  and  therefore  the 
action  was  not  maintainable.  Sntaty  v.  Abdy 
(App.),  45  Law  J.  Bep.  Bxch.  803 ;  Law  Rep. 
1  Bx.  D.  299. 

2L — W.  was  adjudicated  bankrupt,  and 
afterwards  a  scheme  for  composition  under  sec- 
tion 28  of  the  Act  of  1869  was  adopted,  three 
of  the  creditors  agreeing  not  to  take  the  com- 
position, and  not  to  enforce  their  debts  for  three 
years.  Four  years  after  W.  filed  a  petition  for 
liquidation: — Held,  that  B.,  one  of  the  three 
postponed  creditors,  was  entitled  to  prove  in 
the  liquidation  for  the  whole  amount  of  his 
debt.  £x  parte  RuueU  ;  in  re  Winn^  45  Law  J. 
Bep.  Bankr.  85  ;  Law  Bep.  2  Ch.  D.  425. 

Afmulment  of  adjudieatien  and  eomporitum  in 
lieu  thereof:  property  reetored  to  bankrupt: 
right  of  unsatisfied  creditor  who  had  seized 
hrfore  adjudication,    [See  G  12  supra.] 

(2)  As  regards  debtor, 

22. — Where  a  debtor  has  filed  a  petition  for 
liquidation,  and  resolutions  accepting  a  com- 
position are  afterwards  passed,  as  provided  by 
the  Act,  the  debtor  remains  absolute  master  of 
his  property  until  the  creditors  take  action 
under  section  126  of  the  Bankruptcy  Act,  1869, 
and  a  purchaser  from  him  is  not  entitled  to 
any  evidence  whether  or  not  the  instalments 
under  the  composition  have  been  duly  paid. 
In  re  Kearley  ^  Clayton^  Contract^  47  Law 
J.  Bep.  Ghanc.  474 ;  Law  Bep.  7  Gh.  D.  615. 

28. — At  a  meeting  of  creditors  held  under 
a  petition  for  liquidation  it  was  resolved  to 
accept  a  composition  payable  by  three  instal- 
ments, the  firfft  two  of  wMch  were  to  be  secured 
by  the  acceptances  of  the  debtor,  and  the  third 
by  the  acceptances  of  a  surety.  The  surety 
required  as  the  condition  of  giving  his  accept- 
ances that  the  debtor  should  deposit  goods  to 
the  amount  thereof,  but  this  was  not  known  to 
the  creditors.  The  debtor  failed  to  pay  the 
second  instalment,  and  filed  a  second  petition 
for  liquidation,  and  the  trustee  appointed  under 
the  second  petition  applied  for  an  order  upon 
the  surety  for  delivery  up  of  the  goods  de- 
posited :^Heid  (affirming  the  decision  of  the 
Chief  Judge,  and  reversing  that  of  one  of  the 


County  Court  Judges),  that  the  creditors  fay 
accepting  the  composition  had  left  the  debtor 
absolute  owner  of  the  assets,  and  there  was 
nothing  to  prevent  his  depositing  them  as  he 
had  done.  In  re  Bobinson  ;  ew  parte  BurreU 
(App.),  45  Law  J.  Bep.  Bankr.  68 ;  Law  Bep.  1 
Gh.  D.  537. 

(/)  Proof 

24. — ^An  objection  by  a  dissentient  creditor 
to  the  proof  of  a  creditor  voting  in  favour  of 
composition  resolutions  is  in  time  if  it  is  taken 
at  the  second  meeting  of  the  creditors.  EtB 
parte  Wril ;  in  re  Mentrop  (App.),  46  Law  J. 
Bep.  Bankr.  84;  Law  Bep.  5  Gh.  D.  845. 

Of)  Default  inpayment  of  eomposUion, 

(1)  Revival  of  original  debt. 

26. — Where  there  is  a  resolution  for  a  com- 
position, and  that  the  creditors  shall  accept  the 
security  of  a  surety  for  the  composition,  the 
mere  acceptance  of  the  security  {e^,  a  pro- 
missory note  by  the  debtor  and  the  surety)  does 
not  suspend  the  creditors*  remedies,  and  if 
default  IS  made  inpayment  their  original  rights 
revive.  It  is  the  payment  itself  and  not  the 
mere  resolution  to  accept  a  composition  which 
suspends  the  creditors*  remedies.  JSdwardsv. 
Haneher,  Law  Bep.  1  G.P.  D.  111. 

(2)  At^fudication  of  debtor  a  bankrupt, 

26«— By  resolutions  for  composition  creditors 
agreed  to  accept  5s.  in  the  pound,  payable  in 
two  instalments  of  is.  and  Is,,  at  six  months* 
and  two  years*  date  respectively.  The  debtor, 
who  continued  trading,  was  unable  to  meet  the 
second  instalment.  Thereupon  a  creditor,  to 
whom  13/.  vras  due  under  the  second  instalment, 
applied  that  the  debtor  might  be  adjudicated  a 
bankrupt  under  section  126 : — Held,  that  it  was 
not  a  proper  case  in  which  to  make  the  adjudi- 
cation. Ex  parte  Charlton  (see  next  case)  dis- 
tinguished. In  re  Skiers  ;  ex  parte  Skiers,  47 
Law  J.  Bep.  Bankr.  31 ;  Law  Bep.  7  Ch.  D.  416. 

27. — The  6th  section  of  the  Bankruptcy  Act, 
1869,  only  limits  the  time  between  the  act  of 
bankruptcy  and  the  presentation  of  the  petition 
for  adjudication  where  the  acts  of  bank- 
ruptcy are  such  as  are  mentioned  in  that  section, 
and  there  is  no  limited  time  within  which  a 
compounding  debtor  may  be  adjudged  bankrupt 
by  the  Court  under  the  last  clauses  of  section 
126.  In  re  Charlton  ;  ex  parte  Charlton  (App.), 
46  Law  J.  Bep.  Bankr.  110;  LaW  Bep.  6  Ox. 
D.  45. 

(3)  Power  of  court  over  surety, 

28. — Where  a  surety  has  covenanted  with  a 
trustee  for  payment  of  a  composition,  the  Court 
of  Bankruptcy  has  jurisdiction,  on  the  applica* 
tion  of  a  creditor,  to  compel  the  trustee  to  take 
proceedings  against  the  surety  to  enforce  pay- 
ment.   The  trustee,  however,  moat  be  indtmni' 
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fied  against  the  payment  of  all  oost«.  Ex  parte 
Monkkouie  ;  in  re  Dale,  46  Law  J.  Bep.  Bankr. 
71 ;  Law  Bep.  1  Ch.  D.  287. 

(4)  ZiahilUy  offwrety. 

29. — ^A  general  meeting  of  creditors  held 
under  section  126  of  the  Bankmptcy  Act,  1869, 
duly  resolved  to  accept  in  full  satisfaction  of  Uie 
debts  due  to  them  a  composition,  payable  in  in- 
stalments, the  last  of  whidi  was  to  be  guaranteed 
by  the  defendant.  The  debtor  was,  until  pay- 
ment, to  carry  on  his  business  under  inspection, 
and  an  inspectorship  deed  between  the  debtor 
and  the  creditors  was  made,  which  empowered  the 
inspectors,  if  it  should  appear  to  them  from  the 
state  or  position  of  the  debtor *&  afEadrs  or  other- 
wise that  the  instalments  would  not  be  duly 
met,  to  apply  to  the  Court  to  adjudge  the 
debtor  bonlarupt,  or  to  require  him  to  assign  his 
property  to  them.  The  defendant's  guarantee 
was  in  terms  absolute,  but  the  inspectorship 
deed  contained  a  proviso  that  he  should  be 
released  ^in  the  event  of  the  debtor  being 
adjudicated  a  bankrupt,  or  from  assignment  of 
his  property  being  made  under  the  provisions 
of  tiie  deed."  Before  pa3rment  of  the  last  in- 
elalment  a  creditor,  who  was  no  party  to  tiie 
above-mentioned  resolution  or  de^  and  was 
not  bound  by  them,  made  the  debtor  a  bankrupt, 
and  the  last  instalment  was  not  paid.  The 
plaintiff  to  whom,  on  behalf  of  the  creditors, 
partiee  to  the  resolution,  the  g^uarantee  had 
been  given,  then  sued  upon  it : — Held  (affirming 
the  decision  of  the  Court  below,  46  Law  J. 
Bep.  Q.B.  7),  that  the  bankruptcy  of  the  debtor 
subsequently  to  the  composition  did  not  of 
itself  as  an  incident  of  the  ordinary  law  of 
bankruptcy,  supersede  the  deed,  and  release 
the  guarantor ;  and  that  on  the  construction  of 
the  deed,  an  adjudication  of  bankruptcy  other 
than  one  effected  on  the  application  of  the 
inspectors  did  not  discharge  the  defendant 
from  liability  on  the  guarantee.  Qlegg  v. 
QHbey  (App.),  46  Law  J.  Bep.  Q.B.  825 ;  Law 
Bep.  2  Q.6.  D.  6 

80. — The  words  "  notice  of  any  act  of  bank- 
ruptcy available  for  adjudication "  in  sections 
31,  94  and  96  of  the  Bankruptcy  Act,  1869,  bear 
the  same  meaning,  namely,  notice  of  an  act  of 
bankruptcy  available  for  the  making  of  the 
adjudication  under  which  the  proof  is  tendered. 
In  re  Bedell;  ex  parte  OUbey  (App.),  47  Law 
J.  Bep.  Bankr.  49 ;  Law  Bep.  8  Ch.  D.  248. 

Where  default  is  made  in  payment  of  a  com- 
position, and  bankruptcy  supervenes,  the  fact 
that  one  of  the  instalments  of  the  composition 
was  guaranteed  and  paid  by  a  surety  in  no  way 
affects  the  right  of  the  creditors  to  prove  under 
the  bankruptcy  for  the  whole  amount  of  their 
original  debts,  after  giving  credit  for  the  instal- 
ments they  have  received.  In  such  a  case  the 
surety  must  be  taken  to  have  entered  into  the 
contnict  subject  to  the  known  law  that  the 
creditors  are  remitted  to  their  original  rights  on 
default  in  payment  of  any  instalment.    He  can- 
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not,  therefore,  recover  back  from  the  creditors 
the  instalment  he  has  paid  to  them.  His  proper 
remedy  is  to  prove  under  the  bankruptcy  for 
the  instalment  he  has  paid.    Ibid. 

Compotition :  amount  of  eompoeition  paid  to 
debtor^s  eolicitor :  solicitors  lien  fir  oo$t9. 
[See  SoLiciTOB,  87.] 

Cotts  of,  to  he  taxed  on  higher  seale,  [See  P  6 
infra.] 

(M)  Practicb. 

(a)  Appeals  and  rehearings. 

(1)  When  appeal  lies :  "person  aggrieved.*^ 

1. — Where  a  liquidation  has  been  resolved 
upon,  the  Bqgistrar  on  the  application  to  register 
the  resolution  has  no  jurisdiction  to  ent^tain 
any  question  as  to  the  accuracy  of  the  debtor's 
statement  of  affairs.  Ex  parte  Walter;  in  re 
Webb  (App.),  46  Law  J.  Bep.  Bankr.  106 ;  Law 
Bep.  2  Ch.  D.  826. 

Creditors  who  have  not  been  heard  before  the 
Begistrar  on  an  application  to  register  have 
nevertheless  a  loeus  standi  to  appeal  against  an 
order  cancelling  the  registration.    Ibid. 

2. — The  Court  refused  to  entertain  an  appeal 
from  an  order  giving  leave  to  disclaim  a  lease 
where  the  trustee  had  bona  fide  disclaimed  before 
notice  of  appeal,  and  nearly  three  weeks  after 
the  order.  Ex  parte  Ditton  ;  in  re  Woods  (App.), 
45  Law  J.  Bep.  Bankr.  141 ;  Law  Bep.  3  Ch.  D. 
469. 

8. — Explanation  of  the  principles  upon  which 
the  Court  acts  in  refusing  or  granting  leave  to 
appeal  to  the  House  of  Lords.  Ex  paHe  Att- 
water;  inre  Twmer  (App.),  Law  Bep.  5  Ch.  D.  27. 

4« — Where  a  debtor  was  adjudicated  bank- 
rupt and  the  act  of  bankruptcy  alleged  was 
a  bill  of  sale,  which  was  void  against  creditors 
as  an  assignment  of  the  whole  of  the  debtor's 
property  to  secure  a  past  debt,  it  was  held  that 
the  bill  of  sale  holder  was  a  "person  aggrieved  ** 
by  the  adjudication,  and  had  therefore  a  right 
to  appeal.  Ex  parte  Thoday  ;  inre  Ellis,  45  Law 
J.  Bep.  Bankr.  64 ;  Law  Bep.  2  Ch.  D.  229  ; 
affmoaed  on  appeal.  In  re  Ellis  ;  ex  parte  Ellis,  46 
Law  J.  Bep.  Bankr.  169 ;  Law  Bep.  2  Ch.  D. 
797. 

6. — A  third  person  whose  title  to  property  is 
affected  by  the  order  of  adjudication  is  a  "  per- 
son aggrieved  "  within  section  71  of  the  Act  of 
1869,  and  may  appeal  against  the  order.  Ex 
parte  Learoyd ;  in  re  Umlds  (App.),  48  Law  J. 
Bep.  Bankr.  17  ;  Law  Bep.  10  Ch.  D.  3. 

Quaere,  Whether  the  limit  of  twenty-one  days 
for  appealing  fixed  by  rule  148  of  the  Bank- 
ruptcy Bules,  1870,  applies  to  the  case  of  such 
third  persons.    Ibid. 

6. — A.  issued  a  writ  against  B.,  claiming 
i9l.  lis.  Id.  debt  and  U.  costs.  On  the  same  day 
B.  executed  a  deed  assigning  all  his  property 
to  trustees  for  the  benefit  of  his  creditors.  A. 
afterwards  signed  judgment  for  49/.  debt,  and 
costs  which  were  taxed  at  8/.  9«.  6<^.,  making 
682.  1#.  \d.  in  all,  and  then  presented  a  bank- 
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rnptcy  petition  against  B.,  alleging  as  the  act 
of  bankruptcy  the  execution  of  the  creditors' 
deed.  The  County  Court  Judge  having  adju- 
dicated B.  bankrupt,  the  trustees  of  the  credi- 
tors' deed  appealed  :~Held,  that  the  trustees 
had  a  right  to  appeal  as  "  persons  aggrieved  " 
under  section  71.  Held  also,  that  there  was  no 
good  petitioner's  debt  at  the  date  of  the  act  of 
bankruptcy,  and  that  the  adjudication  must  be 
annulled.  In  re  Whelan  ;  ex  parte  Sculler,  48 
Law  J.  Bep.  Bankr.  43. 

7. — ^Where  the  Comptroller  in  Bankruptcy  has 
maide  a  report  to  the  Court,  pursuant  to  the 
67th  section  of  the  Bankruptcy  Act,  1869,  and 
the  251st  of  the  Bankruptcy  Bules,  in  reference 
to  the  conduct  of  the  trustee,  neither  the  bank- 
rupt nor  any  of  his  creditors  has  any  loom  itandi 
as  a  "person  aggrieved  "  to  appeal  from  a  re- 
fusal of  the  Court  to  make  an  order  on  that 
report.  The  comptroller  alone  can  appeal.  But 
if  the  trustee  has  been  guilty  of  any  misfea- 
sance, the  bankrupt  or  any  of  his  creditors 
may  apply  to  the  Court  under  section  20 ;  and, 
if  dissatisfied  with  the  order  made  by  the  Court, 
may  then  appeal  against  it.  Ex  parte  Ditton; 
in,  re  Woods  (Law  Rep.  11  Ch.  D.  56)  explained. 
Ex  parte  Sidebotham  ;  in  re  Sidehotham  (App.), 
49  Law  J.  Rep.  Bankr.  41 ;  Law  Rep.  14  Ch.  D. 
458. 

8. — ^Where  two  bankruptcy  petitions  are  pre- 
sented against  the  same  debtor,  and  the  debtor 
colludes  with  the  second  petitioning  creditor, 
so  that  an  adjudication  is  made  on  the  second 
petition  behind  the  back  of  the  first  petitioning 
creditor,  the  Court  will,  on  the  application  of 
the  first  petitioning  creditor,  give  ^iwi  the  con- 
duct of  the  proceedings  consequent  on  the  ad- 
judication. In  such  a  case  the  first  petitioning 
creditor  is  not  a  "person  aggriev^"  within 
section  71  of  the  Bankruptcy  Act,  1869,  and 
has  no  loeut  gtandi  to  appeal  against  the  adju- 
dication. In  fe  White  ;  ex  parte  Maton  (App.),  49 
Law  J.  Rep.  Bankr.  66  ;  Law  Rep.  14  Ch.  D.  71. 

9,— The  Court  of  Appeal  in  Bankruptcy  will 
correct  accidental  slips,  mistakes  or  omissions 
made  in  drawing  up  its  orders.  It  has  also 
jurisdiction,  under  section  71  of  the  Bank- 
ruptcy Act,  1869,  to  rehear  upon  fresh  evi- 
dence, and  to  alter,  vary  or  rescind  its  orders ; 
but  it  will  not  rehear  an  order  under  appeal 
to  the  House  of  Lords,  merely  to  insert  in  the 
order,  for  the  purposes  of  such  appeal,  evidence 
that  was  not  before  it.  In  re  Hooper  ;  ex  parte 
Banco  de  Portugal  (App.),  49  Law  J.  Rep. 
Bankr.  21 ;  Law  Rep.  14  Ch.  D.  49. 

8emble,  a  rehearing  upon  fresh  evidence  may 
be  granted,  notwithstanding  a  pending  appeal 
to  the  House  of  Lords,  but  only  under  special 
circumstances.    Ibid. 

(2)  Time  for  appealing. 

10.— By  Order  LVII.  rule  2,  Sundays,  Christ- 
mas Days  and  Good  Fridays  are  only  excluded 
from  the  computation  of  limited  time  for  doing 
any  act  where  such  time  is  less  than  six  days 


or  expires  on  one  of  the  excluded  days.  In  re 
OUhert ;  ex  parte  Viney  (App.),  46  Law  J. 
Rep.  Bankr.  80 ;  Law  Rep.  4  Ch.  D.  794. 

11.— The  3rd  rule  of  Order  LVII.  only  ex- 
tends the  time  for  doing  any  act  or  taking  any 
proceeding  in  those  cases  in  which,  by  reason 
of  the  oflloes  being  closed  on  the  day  when  the 
time  expires,  such  act  or  proceeding  cannot  be 
done  or  taken  on  that  day;  consequently, 
where  the  time  for  serving  notice  of  appoil 
expired  on  a  day  when  the  offices  were  dosed,  ser- 
vice on  the  day  when  they  next  opened  was  held 
to  be  too  late.  In  re  Lambert ;  ex  parte  Saffery 
(App.),  46  Law  J.  Rep.  Bankr.  89  ;  Law  Bep.  5 
Ch.  D.  H65. 

12. — ^An  appellant  entered  an  appeal  from  an 
order  of  a  County  Court  Judge  within  twenty- 
one  days  from  the  date  of  the  order,  but  did 
not  send  a  copy  of  the  appeal  notice  to  the 
Registrar  of  the  County  Court  till  more  than 
two  months  had  elapsed : — Held,  that  under  the 
Bankruptcy  Rules,  1870,  rule  144,  the  appeal 
was  too  late.  In  re  SiUence  ;  ex  parte  SiUenee, 
47  Law  J.  Rep.  Bankr.  87 ;  Law  Rep.  7  Ch.  D. 
238. 

18. — The  County  Court  Judge  has  no  power 
to  enlarge  the  time  for  appealing  to  the  Chief 
Judge.  In  re  Albezette ;  ex  parte  Smith,  48 
Law  J.  Rep.  Bankr.  13 ;  Law  Rep.  8  Ch.  D.  699. 

14. — The  twenty-one  days  within  which  an 
appeal  from  the  decision  of  a  County  Court 
Judge  is  to  be  entered  are  to  be  reckoned  from 
the  date  when  the  decision  or  order  is  settled, 
signed  and  dated.  Ex  parte  Sint&n  (44  Law 
J.  Rep.  Bankr.  36 ;  Law  Rep.  19  £q.  266)  ex- 
plained. In  re  SendaU;  ex  parte  Chehranef  48 
Law  J.  Rep.  Bankr.  31 ;  Law  Rep.  9  Ch.  D. 
698. 

16. — The  twenty-one  days  within  which  an 
appeal 'from  the  decision  of  a  County  Court 
Judge  is  to  be  entered  are  to  be  reckoned  from 
the  date  when  the  order  is  pronounced,  and 
not  from  the  date  when  it  is  settled  and  signed. 
In  re  €hrea^e$ ;  ex  parte  Whitton,  49  Law  J. 
Rep.  Bankr.  31 ;  Law  Rep.  13  Ch.  D.  881. 

16. — ^When  an  application  is  made  for  a  re- 
hearing after  the  time  for  appealing  has  ex- 
pired, and,  in  the  opinion  of  the  Court,  it  is 
made  to  get  an  order  from  which  an  appeal 
may  be  l:^ught  within  the  twenty-one  dJays, 
the  application  is  too  late  in  point  of  time. 
Ex  parte  Simmons  ;  in  re  Zdgter,  46  Law  J.  Rep. 
Bankr.  113 ;  Law  Rep.  2  Ch.  D.  749. 

Where  a  trustee  has  misconducted  himself, 
and  the  matter  is  brought  before  the  Court 
by  the  Comptroller  in  Bankruptcy»  the  Court  is 
justified  in  disallowing  the  trustee  his  remune- 
ration, although  it  has  been  previously  sanc- 
tioned by  the  committee  of  inspection.    Ibid. 

17. — ^Where  an  order  has  been  made,  the 
twenty-one  days  allowed  for  appealing  run  from 
the  signing  of  the  order,  and  not  from  the  day 
when  it  was  pronounced.  In  re  Lemer  ;  ex  parte 
Garrard  (App.),  46  Law  J.  Rep.  Bankr.  70 ;  Law 
Rep.  6  Ch.  D.  794. 

18* — A  person  aggrieved  by  an  order  of  ad- 
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jadicatlon  will  be  allowed  to  appeal  against  it, 
althoiigh  more  than  twenty-one  days  have 
elapsed  since  the  date  of  it,  if  he  did  not  know, 
until  his  rights  were  attacked,  of  the  act  of 
bankrnptcy  which  affected  his  rights,  and  if, 
when  attacked,  he  comes  promptly  to  the  Court 
for  relief.  In  re  Tucker  ;  exparte  Tu^sker  ( App), 
48  Law  J.  Bep.  Bankr.  118 ;  Law  Rep.  12  Ch.  D. 
308. 

19. — The  limit  of  twenty-one  days  fixed  by 
mle  143  as  the  time  within  which  appeals 
must  be  entered,  applies  not  only  as  against 
persons  who  are,  but  also  as  against  those  who 
are  not,  parties  to  the  order  from  which  the 
appeal  is  brought.  Sx  j><vrte  Learoyd ;  in  re 
Moulds  (No.  6  supra),  considered  and  followed. 
Ex  parte  Wiggi;  in  re  Johnson,  48  Law  J.  Bep. 
Bankr.  119 ;  Law  Bep.  12  Ch.  D.  905. 

(3)  Leave  to  appeal, 
f  See  Nos.  2,  3,  9,  supra.] 

(4)  Non-appea/ra/aee  of  appeUant, 

20. — When  no  one  appears  for  an  appel- 
lant the  appeal  will,  upon  the  application  of 
the  respondents,  be  dismissed  with  costs ;  and 
there  is  no  necessity  that  the  respondents 
should  prove  that  they  have  been  serv^  with 
a  notice  of  appeal.  Ex  parte  Lows  ;  in  re  Lows, 
47  Law  J.  Bep.  Bankr.  24 ;  Law  Bep.  7  Ch.  D. 
160. 

(6)  Security  for  costs :  atnoufU  of  dejjosit, 

21.  —  The  145th  rule  of  the  Bankruptcy 
Bules,  1870,  is  not  expressly  or  otherwise  varied 
by  Order  LVni.  rule  15  of  the  Bules  of  Court, 
1875 ;  but  both  rules  govern  the  practice  in 
Bankruptcy — the  former  as  to  applications  to 
the  Chief  Judge^  and  the  latter  as  to  applica- 
tions to  the  Court  of  Appeal,  to  increase  the 
amount  of  deposit  on  the  appeal.  Where,  there- 
fore, after  an  appeal  from  the  Chief  Judge  had 
been  entered,  the  respondent  applied  to  the 
Court  of  Appeal  under  Order  LVm.  rule  15, 
that  the  appellant  should  give  security  to  the 
amount  of  1002., — Held,  that  the  application 
was  not  too  late ;  that  the  Court  had  power  to 
entertain  it ;  and  that,  under  the  circumstances, 
the  deposit  must  be  increased  to  701.  In  re 
Eawnt;  ex  parte  Isaacs  (App.),  47  Law  J.  Bep. 
Bankr.  Ill ;  Law  Bep.  9  Ch.  D.  271 ;  10  ibid.  1. 

(6)  Parties  to  be  served. 

22. — ^Notice  of  an  appeal  from  a  refusal  to 
annul  an  adjudication  in  banlaniptcy  must  be 
served  on  the  trustee  in  the  bankruptcy  as  well 
as  the  petitioning  creditor;  and  if  notice  of 
the  app^  is  served  on  the  petitioning  creditor 
in  time,  but  is  not  served  on  the  trustee  in  time, 
the  appeal  must  be  dismissed.  In  such  a  case 
the  time  for  appealing  will  not  be  extended. 
Ex  parte  Ward;  in  re  Ward  (App,),  Law  Bep. 
16  Chana  292. 


(V)  Contempt  of  court, 

23. — The  three  days'  notice,  which  under  rule 
179  of  the  Bankruptcy  Bules,  1870,  is  to  be 
given  of  the  hearing  of  an  application  to  com- 
mit for  contempt  of  Court,  cannot  be  abridged. 
In  re  Bryant,  Law  Bep.  8  Ch.  D.  810. 

Forcible  removal  of  goods  by  grantee  of  biU  of 
sale.    [See  F  13  supra.] 

(0)  Debtor  sumffums, 
(1)  Debt  contracted  abroad, 

34. — A  debtor's  summons  may  be  served  in 
this  country  in  respect  of  a  debt  contracted 
abroad  by  a  foreigner  with  a  foreigner.  Ex  parte 
Pascal;  in  re  Myer  (App.),  48  Law  J.  Bep. 
Bankr.  81;  Law  Bep.  1  Ch.  D.  509. 

There  was  some  question  whether  the  debtor 
was  "  residing "  in  England  : — Held,  that  this 
was  immaterial,  the  provisions  of  rule  17  for  the 
issue  of  the  summons  by  the  Court  of  the  district 
where  the  debtor  resides  or  carries  on  business 
being  merely  directory,  and  not  intended  to  de- 
termine any  question  of  jurisdiction.    Ibid. 

The  dictum  in  Ex  parte  O'Loghlen  (40  Law  J. 
Bep.  Bankr.  28)  questioned.    Ibid. 

(2)  Debt  disputed. 

26.— Where  a  debt  is  bona  fide  disputed,  or 
the  alleged  debtor  is  solvent,  a  proceeding  by 
way  of  debtor's  suxomons  is  improper.  In  re 
SeweU;  ex  parte  Sewell  (App.),  49  Law  J.  Bep. 
Bankr.  15 ;  Law  Bep.  13  Ch.  D.  266. 

Where  a  debt  is  not  disputed,  the  proper  way 
to  proceed  is  by  specially  indorsed  writ,  under 
Order  HI.  rule  6,  and  Order  XIV.  rules  1  and  4 
of  the  Bules  of  Court,  1875.    Ibid. 

Proceedings  by  way  of  debtor's  summons  ought 
to  be  taken  only  under  such  circumstances  as 
must  necessarily  lead  to  bankruptcy  proceedings. 
Ibid. 

(3)  By  receiver  in  Chancery, 

26.— A  receiver  in  Chancery  has  a  right, 
without  any  authority  or  direction  from  the  Court 
of  Chancery,  to  issue  a  debtor's  summons  to 
compel  payment  of  a  debt  due  to  him  in  his 
character  of  receiver.  Ex  parte  Harris;  in  re 
Lewis,  45  Law  J.  Bep.  Bankr.  71 ;  Law  Bep.  2 
Ch.  D.  423. 

(4)  By  or  against  infant,  htnatic,  married 

woman,  ^c, 

27. — An  infant  issued  a  writ  in  his  own  name, 
and  then  obtained  an  order  to  continue  the  action 
by  a  next  friend,  and  recovered  judgment.  The 
debt  not  being  paid,  the  infant  issued  a  debtor's 
summons  in  his  own  name,  and  the  summons 
not  having  been  complied  with,  a  petition  in 
bankruptcy  was  presented  by  the  infant  by  his 
next  friend,  and  the  debtor  was  on  this  petition 
adjudicated  bankrupt.  An  objection  was  taken 
that  the  debtor's  summons,  having  been  issued 
by  the  infant  without  a  next  friend,  was  irre- 
gular, because  there  was  no  one  who  could  have 
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given  the  debtor  a  dLschaige  if  he  had  paid  the 
money : — Held,  that  both  in  the  action  and  in 
the  petition  the  debtor  had  had  fall  opportunity 
of  paying  the  money,  and,  if  neoesaary,  might 
have  paid  it  to  the  Ri^g;i8trar.  The  adjudication 
was  therefore  rightly  made.  ExpaHe  BroeJde- 
hank;  in  re  Brockieha/nk  (App.),  46  Law  J.  Rep. 
Bankr.  113 ;  Law  Bep.  6  Ch.  D.  368. 

28. — The  next  friend  of  a  person  of  nnsonnd 
mind  not  so  found  cannot  sign  a  liqTiidation 
petition  on  his  behalf.  ExpaHe  Cahen;  in  re 
Cohen  (App.),  Law  Bep.  10  Ch.  D.  183. 

Whether  the  Lords  Justices  might  not  direct 
such  a  petition  to  be  signed  on  behalf  of  a 
lunatic,  so  found,  qusere.    Ibid. 

20. — A  married  woman  earned  on  business  in 
her  maiden  name.  Her  husband  gave  the  trade 
creditors  notice  that  the  business  was  not  his, 
and  that  he  would  not  be  liable  for  the  trade 
debts.  A  creditor  supplied  goods  to  the  wife  and 
drew  bills  on  her  in  her  maiden  name,  which  she 
accepted  in  her  maiden  name.  The  bills  were 
dishonoured  and  she  absconded.  On  debtor's 
summons  by  the  creditor  against  the  husband 
and  wife  to  ^iforoe  payment  by  the  husband  of 
the  amount  due  on  the  biUs, — Held,  that  the  sum- 
mons was  vexatious  and  oppressive  and  must  be 
dismissed,  for  that,  if  the  creditor  could  make  out 
any  case  against  the  husband,  his  proper  course 
was  to  bring  an  action.  In  rei^j^herd;  ex 
paaie  Shep^d  (App.),  48  Law  J.  Bep.  Bankr. 
85 ;  Law  Bep.  10  Ch.  D.  673. 

(5)  By  several  creditors. 

80.--TW0  creditors  whose  debts  are  each  less 
than  60^.,  but  together  more  than  50^.,  can  join 
in  a  debtor's  suumons,  and,  in  such  a  case,  tender 
of  the  amount  of  his  debt  to  one  of  the  creditors 
may  be  refused,  and  the  two  may  proceed  to 
petition  for  an  adjudication  notwithstanding 
such  tender.  Ex  pa/rte  Andrew  ;  in  re  Andrew 
(App.),  45  Law  J.  Bep.  Bankr.  67 ;  Law  Bep.  1 
Ch.  D.  368. 

(6)  Evidence  in  support, 

81. — A  petition  for  adjudication  having  been 
filed  by  a  creditor,  with  the  usual  affidavit  verify- 
ing the  statements  of  the  petition,  the  debtor 
gave  notice  of  his  intention  to  dispute  the  state- 
ments in  the  petition,  but  did  not  tender  any 
evidence  at  the  hearing,  and  the  Begistrar  made 
an  order  of  adjudication  upon  the  evidence  of  the 
creditor's  affidavit : — Held,  that  the  statements 
in  the  petition  ought  to  have  been  proved  afresh, 
and  that  the  adjudication  must  be  annulled.  Ex 
parte  Dodd ;  in  re  Ormston  (App.),  Law  Bep.  3 
Ch.  D.  462. 

82. — A  debtor's  summons,  and  a  bankruptcy 
petition  founded  upon  non-compliance  with  it, 
are  entirely  distinct  proceedings,  and  the  evi- 
dence taken  upon  the  one  cannot  be  used  upon 
the  other  unless  previous  notice  has  been  given 
of  the  intention  to  use  it.  Accordingly,  upon  the 
hearing  of  a  bankruptcy  petition  founded  upon 
the  debtor's  non-compliance  with  a  debtor's  sum- 


mons the  service  of  the  summons  must  be  strictly 
proved,  even  though  the  debtor  has,  in  an  affi- 
davit previously  made  by  him  upon  an  applica* 
tion  to  dismiss  the  summons,  admitted  that  the 
summons  has  been  served  upon  him.  Nor  can 
such  an  affidavit  be  used  upon  the  hearing  of  the 
petition  unless  previous  notice  has  been  given  of 
the  intention  to  use  it.  Eg  parte  Rogers  ;  im  re 
Rogers  (App.),  Law  Bep.  16  Ch.  D.  207. 

(7)  Security:  dismissal. 

88.— On  an  application  to  dismiss  a  debtor's 
summons  for  a  sum  in  respect  of  which  an  action 
had  been  dismissed  for  want  of  prosecution  the 
debtor  made  an  affidavit  that  the  sum  was  not 
due,  but  was  not  examined.  The  creditor,  who 
was  examined  and  cross-examined,  stated  how 
the  debt  was  contracted,  and  said  that  he  had 
made  repeated  applications  for  payment,  and 
been  put  off  with  excuses  for  several  years  :— 
Held,  that  the  debtor  must  give  security  for  the 
alleged  debt  and  costs.  Ex  parte  Marshall;  in 
re  Marshall  (App.),  Law  Bep.  6  Ch.  D.  873. 

Begard  must  be  had  in  such  a  case  to  the 
debtor's  solvency.    Ibid. 

The  discretion  of  the  Judge  in  such  a  case  will 
not  be  interfered  with  unless  improperly  exer- 
cised.   Ibid. 

84.~When  a  petition  for  adjudication, 
grounded  on  non-compliance  with  a  debtoi's 
summons,  is  presented,  and  the  petition  is  ad- 
journed to  abide  the  result  of  an  action,  on  the 
debtor,  under  an  order  of  the  Court,  paying  into 
Court  a  sum  of  money  sufficient  to  cover  the  debt 
and  costs,  the  creditor,  on  establishing  his  title, 
is  entitled  to  the  fund  in  Court,  notwithstanding 
that  the  debtor  may,  in  the  meantime,  be  adju- 
dicated bankrupt  on  another  petition,  grounded 
on  a  subsequent  act  of  bankruptcy.  In  re 
Moojen;  ex  parte  Bouchard  (App.),  48  Law  J. 
Bep.  Bankr.  106 ;  Law  Bep.  12  Ch.  D.  26. 

Non-trader :  passing  qfaet:  section  71.  [See  C 1 
supra.] 

(jX)  Examination  of  trutiec. 

86.»Where  a  trustee  declines  to  examine  the 
debtor  or  other  persons  under  section  96  of  the 
Bankruptcy  Act,  and  a  creditor  applies  for  leave 
so  to  do,  the  latter  must  make  out  Si  prima  fade 
case,  or  satisfy  the  Court  that  there  is  reason- 
able probability  that  the  examination  will  result 
in  some  benefit  to  the  estate.  In  re  Wiloon;  ex 
pa/rte  Mehnlson,  49  Law  J.  Bep.  Bankr.  68 ;  Law 
Bep.  14  Ch.  D.  243. 

(jb)  New  trial. 

86.— In  the  Court  of  Bankruptcy,  as  in  the 
old  Court  of  Chancery,  the  verdict  of  a  jury  on 
a  question  of  fact  will  not  be  set  aside  merely 
on  the  ground  that  it  was  against  the  weight 
of  the  evidence.  In  such  a  case  a  new  trial 
should  be  ordered.  The  verdict  may,  however, 
be  disregarded  if  there  was  no  evidence  to  be 
left  to  the  jury,  or  if  the  finding  has  become 
immaterial  to  the  decision  of  the  case  by  reason 
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of  some  priDciple  of  law  or  of  some  new  facts. 
EmpoHe  Morga/ti;  in  re  SUnpton^App.),  46  Law 
J.  Bep.  Bankr.  36 ;  Law  Rep.  2  Ch.  D.  72. 

Under  section  72  of  the  Bankruptcy  Act,  1869, 
one  party  cannot  demand  a  jury  as  a  matter  of 
light.  The  Judge  is  bomid  to  exercise  a  judicial 
d&retion  whether  the  case  ought  to  be  tried  by 
a  jury.  But  if  an  irregular  order  for  trial  by 
jury  is  made,  the  irregularity  is  one  which  may 
be  waived  by  the  parties,  and  appearance  at  the 
trial  without  objection  will  amount  to  a  waiver. 
Ibid. 

The  operation  of  recitals  in  a  deed  by  way  of 
estoppel  discussed.    Ibid. 

(/)  Petition, 
(1)  DefKwrrdble:  amendment. 

37. — Bankruptcy  petition  against  a  trader 
ailing  that  he  had  departed  from  his  dwelling- 
house  or  otherwise  absented  himself,  but  omit- 
ting to  allege  that  he  did  so  with  intent  to 
defeat  and  delay  his  creditors, — Held,  demur- 
rable, and  that  the  omission  being  substantial 
and  not  formal  could  not  be  cured  by  amend- 
ment. Ex  paHe  Coates ;  in  re  SkeUon  (App.), 
Law  Bep.  5  Ch.  D.  979. 

(2)  Uieof^forineqvitablepw^se. 

88. — The  Court  will  refuse  to  adjudicate  a 
man  a  bankrupt  when  a  debt  has  been  bought 
up  for  an  inequitable  purpose,  as,  for  instance, 
to  compel  the  debtor  to  abandon  legal  proceed- 
ings instituted  by  him,  or  when  the  debt  has 
been  purchased  in  order  to  take  proceedings  in 
bankruptcy.  Ex  paHe  Griffin ;  in  re  Adams 
(App.),  48  Law  J.  Bep.  Bankr.  107 ;  Law  Bep. 
12  Ch.  D.  480. 

(3)  Adjournment  of,  in  conndcration  of  bonut. 

89*~A  petitioning  creditor  adjourned  his 
petition  in  consideration  of  a  bonus  paid  by  the 
debtor  for  the  delay : — Held,  that  such  an  ar- 
rangement was  an  abuse  of  the  practice  of  the 
Oourt,  and  a  sufficient  ground  for  dismissing 
the  petition.  Ex  parte  King;  in  re  Da^s 
(App.),  45  Law  J.  Bep.  Bankr.  169 ;  Law  Bep. 
8  Ch.  D.  461. 

(jf)  Service. 

40. — A  County  Court  has  no  jurisdiction  to 
order  substituted  service  of  a  debtor's  summons, 
when  at  the  date  at  which  the  summons  was 
granted  the  debtor  was  not  residing  within  the 
district  of  such  County  Court.  In  re  Holds- 
worth  ;  ex  parte  The  North  Kent  Banli,  47  Law 
J.  Bep.  Bankr.  119 ;  Law  Bep.  9  Ch.  D.  333. 

41« — Service  of  a  debtor's  summons  by  the 
clerk  of  the  country  agent  of  a  London  solicitor, 
the  latter  being  the  creditor's  solicitor  and  the 
solicitor  on  the  record,  is  good.  Ex  parte  Wild- 
smith;  in  re  Lanea^ster^ib  Law  J.  Bep.  Bankr. 
147;  Law  Bep.  3  Ch.  D.  498. 

42. — ^Notice  of  an  application  to  continue  an 
interim  injunction  ma^  be  properly  served  by 


post  undtf  the  Bankruptcy  Boles,  1870,  rule  14. 
In  re  Lewis ;  ex  parte  Mauithnert  Law  Bep.  8 
Ch.  D.  113. 

Of  notice  of  appeal.    [See  No.  22  supra.] 

(A)  Stayiiig  proceedings. 

43. — The  defendants  to  an  action  on  a  bill  of 
ezchsj[ige  were  allowed  to  defend  without  giving 
security,  and  pleaded  want  of  consideration. 
The  plaintiff  tiien  issued  a  debtor's  summons 
founded  on  the  same  bill.  Proceedings  on  the 
summons  were  stayed,  pending  the  action,  with- 
out security.  In.  re  Latham;  ex  parte  Latham, 
Law  Bep.  4  Ch.  D.  lOo. 

44. — The  last  case  distinguished,  and  held 
that  when  an  order  is  made  staying  proceedings 
on  a  debtor's  summons,  the  circumstance  that 
in  a  pending  action  by  a  creditor  for  the  same 
debt,  with  a  specially  indorsed  writ,  the  plain- 
tiff has  not  attempted  to  obtain  security  under 
Order  XIV.  rules  1  and  6  of  the  Bules  of  Court, 
1875,  is  not  a  conclusive  reason  for  staying  the 
proceedings  without  security.  Ex  parte  Hors- 
fwd;  in  re  Smith  (App.),  Law  Bep.  6  Ch.  D.  215. 

Suspension  of  Iwnhruptcy  under  section   110. 
[See  F  30  supra.] 

(i)  Witness. 

45. — The  ordinary  common-law  right  which 
a  witness  has  to  decline  answering  a  question, 
on  the  ground  that  his  answer  will  tend  to 
criminate  himself,  is  not  taken  away  by  the 
96th  section  of  the  Bankruptcy  Act,  1869.  In 
re  Firth;  ex  parte  Schofield  (App.)>  46  Law  J. 
Bep.  Bankr.  112 ;  Law  Bep.  6  Ch.  D.  230. 

46. — ^Where  a  matter  is  referred  to  arbitra- 
tion, a  County  Court  Judge  has  jurisdiction  to 
make  an  order,  and  issue  a  subpoena,  to  compel 
the  attendance  of  a  witness  before  the  arbi- 
trator. Ex  parte  Bolland ;  in  re  Ackary,  45 
Law  J.  Bep.  Bankr.  133  ;  Law  Bep.  3  Ch.  D.  125. 

ExamiJuUion  of  creditor.    [See  D  41  supra.] 

(N)  iNJUNcrrioN. 

(a)  Jwrisdiotion  to  grant. 

1. — Gkxxls  were  sold  and  delivered  on  credit 
to  C.  &  Co.,  who  became  bankrupts  before  the 
time  for  payment  arrived,  and  the  goods  passed 
into  the  possession  of  the  trustee  in  the  bank- 
ruptcy. Afterwards  the  vendors  commenced  an 
action  against  S.  k  Co.,  for  the  price  of  the 
goods,  alleging  that  C.  U  Co.  had  been  au- 
thorised by  S.  &  Co.  to  order  them  either  on 
the  joint  account  of  C.  &  Co.  and  S.  &  Co.,  or  on 
account  of  S.  &  Co.  as  undisclosed  principals. 
S.  &  Co.  then,  under  Order  XVI.  rule  18,  served 
notice  upon  the  trustee  of  the  action,  and  that 
they  claimed  to  be  indemnified  by  him  as  trus- 
tee against  all  liability.  Upon  the  application 
of  the  trustee  one  of  the  Begistrars  sitting  as 
Chief  Judge  granted  an  injunction  restraining 
S.  k  Co.  from  taking  further  proceedings,  under 
Order  XVI. ;  but  upon  appeal  the  order  for  au 
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injunction  waa  discharged,  on  the  ground  that 
the  Court  of  Bankruptcy  could  not,  as  between 
the  plaintiffs  and  8.  k  Co.,  try  the  question  of 
the  latter's  liability.  In  re  CoUie ;  ex  parte 
Smith  (App.),  45  Law  J.  Rep.  Banior.  116 ;  Law 
Rep.  6  Ch.  D.  51. 

2. — The  Court  of  Bankruptcy  will  not  restrain 
an  action  in  the  Chancery  Division  by  an  equit- 
able second  mortgagee  against  the  trustee  of  a 
liquidating  mortgagor  and  his  first  mortgagee 
for  redemption  or  foreclosure.  Ex  parte  Hirtt; 
in  re  Wherly,  Law  Rep.  11  Ch.  D.  278. 

8. — ^Where  at  the  time  of  the  filing  of  a  liqui- 
dation petition  the  grantee  of  a  bill  of  sale 
given  by  the  debtor  is  in  actual  uncontrolled 
possession  of  the  property  comprised  in  the 
deed,  the  Court  ought  not  to  interfere  by  in- 
junction with  the  exercise  of  the  grantee's  legal 
rights  upon  the  mere  suggestion  that,  if  an 
injunction  is  granted,  it  is  possible  that  the 
trustee  in  the  liquidation,  when  appointed,  may 
be  able  to  raise  a  case  for  impeaching  the 
validity  of  the  deed.  To  justify  such  an  inter- 
ference the  applicant  for  the  injunction  must  at 
least  swear  to  his  belief  of  some  facts  which, 
if  established,  would  render  the  deed  invalid  as 
against  the  trustee  in  the  liquidation.  Ex  parte 
Bayly  ;  in  re  Ha/rt  (App.),  Law  Rep.  15  Ch.  D. 
223. 

[And  see  A  16, 16,  supra.] 

(Jb)  Action  a^aimt  compounding  debtor. 

4. — Although  the  Court  of  Bankruptcy  has 
jurisdiction  to  restrain  an  action  in  the  High 
Court  against  a  compounding  debtor  it  will 
not  do  so  where  there  is  a  substantial  question 
to  be  tried  in  the  action,  such  as  whether  or 
not  the  terms  of  the  composition  have  been 
complied  with.  In  re  Lopez ;  ex  parte  Lopez 
(App.),  46  Law  J.  Rep.  Bankr.  95 ;  Law  Rep.  5 
Ch.  D.  65. 

6. — Where  an  objection  by  a  creditor  to  a 
composition  is  one  which  applies  only  as  between 
the  debtor  and  that  particular  creditor,  an  ac- 
tion at  law  by  the  creditor  to  try  the  question 
will  not  be  restrained.  Ex  parte  Watton  ;  in 
re  Wation  (App.),  Law  Rep.  2  Ch.  D.  68. 

(e)  Service  of  notice  of, 

6. — Notice  by  telegram  of  an  order  of  the 
Court  may,  under  certain  circumstances,  be 
suflScient  to  render  a  person  disobeying  the 
order  liable  to  committal  for  contempt;  but 
as  the  liberty  of  the  subject  is  to  be  ^ected, 
those  who  allege  that  notice  in  fact  has  been 
received  must  prove  it  beyond  doubt.  Ex  parte 
Smith;  ex  parte  La/n^ley  ;  in  re  Bishop  (App.), 
49  Law  J.  Rep.  Bankr.  1 ;  Law  Rep.  18  Ch.  D. 
110. 

A  sheriff's  officer  receiving  notice  by  telegram 
of  bankruptcy  proceedings,  and  a  fortiori  of  an 
order  founded  upon  them,  if  he  has  any  doubt 
as  to  its  authenticity,  should  communicate  either 
with  the  Bankruptcy  Court  or  the  sheriff's 
agent  in  London,  to  find  whether  the  telegram 
was  correct.    Ibid. 


The  auctioneer  should,  under  similar  droam- 
stances,  communicate  with  the  person  under 
whose  instructions  he  sells.    Ibid. 

The  doctrine  of  notice  through  the  medium 
of  an  agent  cannot  apply  to  the  case  of  a  sheriff's 
ofiicer  who  has  no  actual  notice  of  an  order,  2aA 
consequently  a  sheriff's  ofl&cer  cannot  be  com- 
mitted for  contempt  when  he  has  not  received 
notice  of  the  order  of  the  Court,  although  such 
notice  has  been  received  and  the  order  disobeyed 
by  his  subordinate.    Ibid. 

A  London  solicitor  who  obtains  an  order  of 
Court  restraining  a  sale  should  not  telegraph 
direct  to  the  auctioneer  or  sheriff's  officer,  but 
should  telegraph  to  a  solicitor  at  the  place  as 
agent  for  him,  and  instruct  him  to  go  and  give 
notice  of  the  order.  The  person  affected  by  the 
order  would,  if  'such  a  course  were  adopted,  have 
the  benefit  of  the  personal  responsibility  of  an 
officer  of  the  Court.    Ibid. 

(0)  RECBiyEB. 

1, — The  "  nominee  of  the  creditors  "  referred 
to  in  the  last  clause  of  rule  262  of  the  Orders  of 
1870  is  the  nominee  of  the  creditors  who  have 
proved  their  debts,  and  a  receiver  appointed  by 
the  Court  under  rule  260  will  not  be  displaced 
in  favour  of  a  receiver  appointed  merely  by  the 
persons  named  as  creditors  in  the  debtor's  state- 
ment of  affairs.  In  re  Chegters ;  ex  parte 
Bylarids  (App.),  46  Law  J.  Rep.  Bankr.  120; 
Law  Rep.  8  Ch.  D.  67. 

2. — Where  one  receiver  had  been  nominated 
by  a  majority  of  the  creditors  and  another  had 
been  appointed  by  the  Court,  the  former  re- 
ceiver appealed  to  obtain  possession  of  the 
debtor's  effects: — Held,  that  the  receiver  had 
no  right  to  appeal,  as  his  only  interest  in  the 
matter  was  his  percentage.  It  might  have 
been  otherwise  had  a  cr^itor  appealed.  Ex 
parte  Cooper;  in  re  Joseph  (App.),  46  Law  J. 
Rep.  Bankr.  123 ;  Law  Rep.  6  Ch.  D.  265. 

3. — Subsequently  to  the  presentation  of  a 
bankruptcy  petition  and  the  appointment  of  a 
receiver,  but  before  the  appointment  of  a  trus- 
tee, an  order  was  made  that  the  receiver  should 
deliver  up  to  the  applicants  some  bills  of  ex- 
change which  had  come  into  his  hands,  on  the 
ground  that  they  did  not  form  part  of  the 
debtor's  estate.  Notice  of  the  application  had 
been  addressed  to  the  receiver,  the  debtors  and 
the  petitioning  creditor.  Notice  of  appeal  was 
given  in  the  name  of  the  receiver  alone : — Held, 
that  the  notice  must  be  amended  by  naming 
the  debtors  and  the  petitioning  creditor  also  as 
appellants.  This  having  been  done  the  order 
was  affirmed  on  the  merits.  Ex  parte  Chalmers ; 
in  re  Sawers  (App.),  Law  Rep.  11  Ch.  D.  911. 

(P)  Costs. 

(a)  Abdication :  omission  to  give  notice  of 
intention  to  dispute. 

1, — A  debtor  intended  to  dispute  a  petition 
for  adjudication,  but  by  inadvertence  bis  so- 
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lidtor  neglected  to  give  the  three  days*  notice 
of  sach  intention  required  by  mle  36.  His 
solicitor  appeared  on  the  hearing  to  dispute 
the  debt,  but  the  Registrar  refused  to  hear  him, 
and  made  the  order  for  adjudication.  The 
Chief  Judge  annulled  the  adjudication,  but 
directed  the  appellant  to  pay  the  cost  occa- 
sioned by  the  inadvertence.  Em  paHe  Dale ; 
in  re  Dale,  46  Law  J.  Bep.  Bankr.  129 ;  Law 
Bep.  3  Ch.  D.  332. 

(Jb)  Appeal,  of. 

2. — The  Court  of  Bankruptcy  will  follow 
the  new  rule  laid  down  by  the  Court  of  Appeal, 
and  in  general  a  successful  appellant  will,  in 
bankruptcy,  be  entitled  to  his  costs  of  appeal. 
Bx  parte  Masters;  in  re  Winsan,  45  Law  J. 
Bep.  Bankr.  18 ;  Law  Bep.  1  Ch.  D.  113. 

8. — The  costs  of  taking  notes  of  the  evidence 
by  a  shorthand  writer,  and  of  the  transcript 
thereof,  are  in  the  discretion  of  the  Court,  and 
may  be  ordered  to  be  paid  by  a  party,  though 
the  appointment  was  not  made  at  his  in- 
stance. In  re  Albezette  ;  em  parte  Smith,  48 
Law  J.  Bep.  Bankr.  13 ;  Law  Bep.  8  Ch.  D.  599. 

4. — ^A  country  solicitor  personally  attending 
an  appeal  to  the  Chief  Judge,  instead  of  em- 
ploying his  London  agent,  will  be  allowed  his 
costs  of  such  attendance.  In  re  Foster;  em 
patrte  Dickens,  48  Law  J.  Bep.  Bankr.  32 ;  Law 
Bep.  8  Ch.  D.  598. 

(p)  Composition,  of, 

5. — Costs  under  a  composition  are  not  go- 
verned by  rule  8  of  the  Bankruptcy  Bules, 
1871,  and  must,  therefore,  in  all  cases  be  taxed 
on  the  ordinary,  that  is  the  higher,  scale.  Em 
parte  Castle;  in  re  MeiJde,  45  Law  J.  Bep. 
Bankr.  13;  Law  Bep.  1  Ch.  D.  111. 

6. — The  Court  of  Bankruptcy  has  jurisdiction 
to  order  the  taxation  of  the  debtor's  solicitor's 
costs  onder  a  composition.  Emparte  Shepherd  ; 
in  re  Dixon,  45  Law  J.  Bep.  Bankr.  103  ;  Law 
Bep.  2  Ch.  D.  430. 

Where  the  debtor's  solicitor  brought  an  ac- 
tion against  the  debtor  for  costs  incurred  in 
composition  proceedings,  the  Court  restrained 
the  action  upon  the  terms  of  the  trustee  in 
the  composition  paying  a  sum  into  Court  and 
undertaking  to  pay  the  balance  of  the  costs 
when  taxed.    Ibid. 

(<i)  Petitioning  creditor,  of 

7« — On  non-compliance  with  a  debtor's  sum- 
mons a  bankruptcy  petition  was  presented.  Be- 
fore it  came  on  for  hearing  the  debtor  presented 
a  petition  for  liquidation.  After  several  adjourn- 
ments liquidation  was  resolved  upon,  and  the 
bankruptcy  petition  dismissed : — Held,  that  the 
petitioning  creditor  was  entitled  to  the  costs  of 
and  connected  with  the  debtor's  summons,  and 
of  the  several  adjournments.  Em  parte  Jeavons  ; 
in  re  Burnett,  46  Law  J.  Bep.  Bankr.  128 ;  Law 
Bep.  3  Ch.  D.  320. 


(e)  Petitioning  debtor's  solicitor's. 

8. — One  of  two  partners  filed  a  petition  for 
Liquidation  by  arrangement  which  was  duly  re- 
solved on  and  a  trustee  appointed.  At  the 
time  of  fiUng  the .  petition  the  stock-in-trade 
and  effects  of  the  firm  had  been  seized  under  a 
writ  otfi,  fa.,  and  were  about  to  be  sold.  There 
was  no  separate  estate,  and  an  order  was  after- 
wards made  with  the  consent  of  the  solicitor 
of  the  other  partner,  who  was  an  infant,  for 
administering  the  joint  assets,  and  for  payment 
amongst  other  things  of  the  costs  and  expenses 
of  the  trustee : — Held  (affirming  the  decision  of 
the  Court  below),  that  the  costs  of  the  solicitor 
of  the  petitioning  debtor  down  to  the  appoint- 
ment of  the  trustee  ought  to  be  paid  out  of  the 
joint  assets.  In  re  Mew ;  em  parte  Pearee 
(App.),  45  Law  J.  Bep.  Baxikr.  144 ;  Law  Bep. 
2  Ch.  D.  330. 

(/)  Set'-off  of  other  costs, 

0. — The  Court  of  Bankruptcy  will  not  allow 
costs  incurred  in  any  division  of  the  High 
Court  to  be  set  off  against  costs  in  bankruptcy, 
although  such  costs  be  incurred  in  proceedings 
between  substantially  the  same  parties  as  are 
litigating  in  bankruptcy.  In  re  Adams;  em 
parte  Oriffin  (App.),  49  Law  J.  Bep.  Bankr. 
28 ;  Law  Bep.  14  Ch.  D.  37. 

(g)  Shorthand  writer^s  notes, 

10. — ^Where  a  County  Coxirt  Judge  ordered 
shorthand  notes  of  the  proceedings  before  him 
to  be  taken,  and  a  transcript  of  the  notes  was 
used  on  appeal  without  objection,  the  cost  of 
taking  the  transcript  of  these  notes  was  allow^ 
in  taxation.  Ex  parte  Sawyer  ;  in  re  Dowden, 
45  Law  J.  Bep.  Bankr.  66 ;  Law  Bep.  1  Ch.  D. 
698. 

[And  see  Ko.  3  supra.] 

(A)  Taxation  of :  'Sporty  interested.** 

11.-^ A  bankrupt,  after  he  had  paid  his  cre- 
ditors in  full  and  received  his  discharge,  and 
after  the  bankruptcy  had  been  closed,  applied 
by  summons  under  the  Solicitors  Act,  1843,  for 
an  order  upon  the  solicitors  of  the  mortgagees 
of  part  of  his  property  for  delivery  and  tsuuttion 
of  their  bill  of  costs  which  had  been  incurred  in 
relation  to  a  sale  of  the  property  by  the  trustee 
in  bankruptcy,  and  had  been  delivered  to  and 
paid  by  the  trustee  in  the  course  of  the  bank- 
ruptcy proceedings : — ^Held,  that  the  applicant 
was  not  a  "  party  interested "  in  the  property 
out  of  which  the  bill  had  been  paid  within  the 
meaning  of  the  statute,  and  application  accord- 
ingly refused.  In  re  LeadHtter,  48  Law  J. 
Bep.  Chanc.  39 ;  affirmed  on  appeal,  48  Law  J. 
Bep.  Chanc.  242 ;  Law  Bep.  10  Ch.  D.  388. 

Although  the  title  "assignee"  has  been 
changed  to  "  trustee  "  by  the  Bankruptcy  Act, 
1869,  there  is  no  change  in  substance,  and  the 
nature  of  the  office  and  the  relative  position  of 
assignee  and  trustee  to  the  bankrupt  remain 
the  same«    Ibid. 
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"  Party  interested"  under  section  89  held  to 
mean  a  party  interested  under  a  trust  created 
by  deed,  will  or  under  an  intestacy.    Ibid. 

As  the  words  "  trustee,  executor  or  adminis- 
trator '*  could  not  have  been  held  to  include  an 
assignee  in  bankruptcy  imder  the  old  Bank- 
ruptcy Acts,  so  they  do  not  include  a  trustee  in 
benkruptcy  under  the  Act  of  1869,  who  is  a 
trustee  for  the  creditors  and  not  for  the  bank- 
rupt.   Ibid. 

Property  in  the  hands  of  the  trustee  reverting 
to  a  bankrupt  after  his  discharge  reverts  to  him 
as  a  successor  to  the  trustee.    Ibid. 

A  probability  of  a  surplus,  after  payment  of 
all  debts  in  full,  does  not  entitle  a  bankrupt  to 
bring  an  action  against  the  trustee,  or  to  ex- 
ercise the  rights  of  a  cestui  que  trust.    Ibid. 

(i)  Trustee,  of, 

12. — Where  the  creditors  of  a  liquidating 
debtor,  having  resolved  on  a  liquidation  by  ar- 
rangement, appointed  a  trustee  and  a  committee 
of  inspection,  and  resolved  that  the  remunera- 
tion of  the  trustee  should  be  such  as  the  com- 
mittee of  inspection  should  from  time  to  time 
determine,  and  afterwards  the  creditors  autho- 
rised the  trustee  to  accept  an  offer  made  by  the 
debtor,  under  section  28  of  the  Bankruptcy  Act, 
1869,  to  pay  a  composition,  he  also  paying  the 
costs,  charges  and  expenses  of  the  solicitors, 
receiver  and  trustee  in  relation  to  the  settle- 
ment of  his  affairs  and  of  the  scheme  of  ar- 
rangement, and  this  arrangement  was  approved 
by  the  Court : — ^Held,  that  aft^  the  confirmation 
of  this  scheme  the  Court  had  Jurisdiction  to 
tax  the  trustee's  charges,  notwithstanding  that 
his  account  had  been  audited  and  approved  by 
the  committee  of  inspection  subsequently  to 
the  confirmation  of  the  composition  arrange- 
ment. Ex  pa/rte  Banby ;  in  re  Ba/nhy  (App.), 
Law  Bep.  U  Ch.  D.  467. 

BANNS. 
Seoioh  fMrriage,    [See  Scotch  Law,  U.] 
Undue puUioation  :  nuUity,  [See  Marrtagb,  3.] 

BABE  TBUSTEE. 
[See  Tbustbe,  D  20,  21.] 

BABGES. 

"  Working   or   mmgating,^  on  river  Thames, 
[See  Thamss,  2.] 

BABON  AND  FEME. 
[See  Husband  and  Wife.] 

BASTABDY. 

[Certain  orders  in  bastardy  rendered  valid. 
43  k  44  Vict.  c.  32.] 

Single  woman :  marriage  0/ mother  after 
birth  of  child, 

1« — To  entitle  a  woman  to  apply,  under  sec- 
tion 3  of  36  &  36  Vict.  c.  65,  for  a  summons  to 


be  served  on  the  man  alleged  by  her  to  be  the 
father  of  her  child,  she  must  at  the  date  of  sach 
a{^lication  be  either  unmarried  or  separated 
£K>m  her  husband.  8taeetf  v.  Lintell,  48  Law 
J.  Bep.  H.C.  108 ;  Law  Bep.  4  Q.B.  D.  291. 

Where,  therefore,  a  woman  who,  while  siu^e, 
had  been  delivered  of  a  bastard  child,  subse- 
quently married,  and  while  living  with  her  hus- 
band applied  for  an  affiliation  summons  against 
the  putative  father, — Held  that  the  Justices  had 
no  jurisdiction  to  hear  the  information.    Ibid. 

2.— Under  35  k  36  Vict.  c.  65.  ss.  3  and  4, 
Justices  have  no  jurisdiction  to  make  a  bastardy 
order  where  the  mother  has  married  since  the 
birth  of  the  child  and  is  living  with  her  husband, 
even  though  the  summons  may  have  been  taken 
out  before  the  marriage.  Ibser  v.  Lake,  Law 
Bep.  4  C.P.  D.  322. 

AppUeation  of  statute  to  children  horn  "  after 
passing  of  Aet.^ 

8. — ^Where  an  Act  comes  into  operation  on  a 
given  day,  it  becomes  law  as  soon  as  the  day 
coDunences.  TomUnson  v.  JBuUook,  48  Law  J. 
Bep.  M.C.  95 ;  Law  Bep.  4  Q.B.  D.  230. 

By  the  Bastardy  Laws  Amendment  Act,  1872, 
any  single  woman  who  may  be  delivered  of  a 
bastard  child  **  after  the  passing  of  the  Act" 
may  apply  to  a  Justice  for  a  summons  to  be 
served  on  the  man  alleged  to  be  the  &ither  of 
the  child,  &c.  A  child  was  bom  on  the  10th  of 
August,  1872,  being  the  day  on  which  the  Act 
received  the  royal  assent: — Held,  that  snch 
child  was  bom  **  after  the  passing  of  the  Act," 
which  in  contemplation  of  law  took  place  as 
soon  as  the  clock  began  to  strike  twelve  on  the 
previous  night.    Ibid. 

Evidence  in  corroboration^ 

4. — ^On  the  hearing  of  an  aflUiation  summons, 
evidence  was  given  of  acts  of  familiarity  on  the 
part  of  the  aUeged  father  towards  the  mother 
having  occurred  several  months  before  the  child 
could  have  been  begotten,  and  that  in  conse- 
quence he  had  been  forbidden  the  house  by  her 
parents.  It  was  also  proved  that  the  woman 
was  a  person  of  weak  intellect.  No  corrobora- 
tive evidence  in  direct  relation  to  the  actual 
begetting  of  the  child  was  given : — Held,  that 
the  evidence  given  was  in  point  of  law  admis- 
sible as  corroborating  the  woman's  statement. 
The  effect  of  it  on  the  question  of  paternity 
was  for  the  consideration  of  the  Justices,  who 
were  entitled  to  act  upon  it  if  they  thought  it 
did  materially  corroborate  her.  Cole  v.  MoA^sing, 
46  Law  J.  Bep.  M.C.  175 ;  Law  Bep.  2  Q.B.  D. 
611. 

Order  of  (affiliation :  omission  of  words 
**  maintenance  and  education,^ 

6, — By  the  Bastardy  Amendment  Act,  1872, 
s.  4,  the  Justices  who  adjudge  a  man  to  be  the 
father  of  a  bastard  child  may  make  an  order 
upon  him  for  the  payment  to  the  mother  of  a 
sum  of  money  weekly  for  the  "maintenance 
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and  education''  of  the  child: — Held,  that  an 
order  purporting  to  be  under  section  4  for  the 
payment  of  a  weekly  smn  to  the  mother  abso- 
lutely, and  which  contained  no  direction  for  the 
^plication  of  any  part  thereof  for  the  **  main- 
tenance and  education  "  of  the  child,  was  bad, 
and  could  not  be  amended  by  the  Court  under 
12  &  13  Vict.  c.  46.  8.  7.  Be^.  v.  Padhury,  49 
Law  J.  Bep.  M.C.  55 ;  Law  Rep.  5  Q.B.  D.  126. 

Appeal :  abtenve  of  appellant :  quashing  order. 

6. — Upon  an  appeal  coming  on  for  hearing 
at  the  sessions  against  an  order  adjudicating 
the  appellant  to  be  the  putative  father  of  a 
bastard  child,  it  appeared  that  the  respondent, 
the  mother  of  the  child,  and  the  witnesses  on 
her  behalf,  were  not  in  attendtmce,  owing  to 
some  mistake.  The  Court  refused  to  adjourn 
the  appeal,  and  quashed  the  order :— Held,  that 
as  the  order  had  been  quashed  in  the  absence  of 
all  evidence,  there  had  been  no  decision  by  the 
sessions  on  the  merits  so  as  to  be  final,  and  that 
a  fresh  order  could  be  applied  for  to  the  Justices 
at  petty  sessions  by  the  respondent  against  the 
appellant.  Reg.  v.  Glytme  (41  Law  J.  Rep. 
M.C.  58)  distinguished.  Reg.  v.  The  JusHoes  of 
EueXf  49  Law  J.  Rep.  M.C.  67;  Law  Rep.  5 
Q.B.  D.  882  (fum.  Reg.  v.  May), 

BATHS  AND  WASHHOUSBS. 

rProvision  for  establishment  of  public  baths 
and  washhouses  and  open  bathing  places  in 
boroughs  and  parishes.    41  U  42  Vict.  c.  61.] 

BEERSHOP. 
[See  Alehouse.] 

BENEFICE. 
[See  Chubch  and  Clebot.] 

BENEFIT  BTHLDING  SOCIETY. 
[See  Fbiekdlt  Society.] 

BEQUEST. 
[See  Lbgact.] 

BETTING. 
[See  Gaming.] 

BICYCLE. 
[See  Highway,  24.] 

BIGAMY. 

Where  a  marriage  was  solemnised  in  a  build- 
ing  in  a  parish  situate  a  few  yards  from  the 
chuxch,  at  a  time  when  the  church  was  disused 
in  consequence  of  undergoing  repairs,  and  divine 

Digest,  1875.1880. 


service  had  been  several  times  performed  in  the 
building,  in  the  absence  of  any  proof  that  it  was 
licensed  by  the  bishop  it  was  presumed  in 
favour  of  the  marriage  to  have  been  duly  li- 
censed. Reg.  V.  CrestrveU  (CC.R.),  46  Law  J. 
Rep.  M.C.  77 ;  Law  Rep.  1  Q.B.  D.  446. 

BILL  OF  EXCHANGE  AND  PROMISSORY 

NOTE. 

(A)  FOBM  AND  OPESATION. 

(a)  Alteration  of  date. 

(b)  Oroued  cheque :  negotiability  :  payment 

on  forged  indorsement. 

(B)  Stamp. 

(C)  Consideration. 

(D)  Indobsbment  :  Pbotbgtion  to  Bankebs. 

(E)  Acceptance. 

(a)  Whati4  9uffieient. 

(b)  Stolen  hitt:  liaHUty  of  acceptor. 
(o)  Power  ofpaHner  to  Hndfirm. 

Id)  Claim  by  drawer  against  acceptor :  re^ 
exchange. 

(F)  Notice  of  Dishonoub. 

(a)  When  neceuary, 

(b)  Stiffideney  of. 

(G)  Re-exchange:  bight  to. 

(H)  Specific  Appbopbiation  of  Remit- 
tances TO  coYEB  Bills. 

(I)  Cancellation. 

(E)  Actions  and  Pbocbbdings. 

(L)  Pboof  against  Acceptob's  Estate  in 
Bankbuptcy. 

[Signature  of  the  drawer  of  a  bill  of  exchange 
rendered  a  sufficient  acceptance.  41  Vict.  c.  13.] 


(A)  FoBM  and  Opebation. 

(a)  Alteration  of  date. 

1. — A  cheque,  dated  the  IStid  of  March,  was 
altered  without  authority  by  the  holder,  who 
inserted  the  fig^e  6,  so  as  to  change  the  date 
to  the  26th  of  March : — Held,  that  this  was  a  ma- 
terial alteration  which  invalidated  the  cheque. 
Vance  v.  Lonther,  46  Law  J.  Rep.  Ezch.  200 ; 
Law  Rep.  1  Ex.  D.  176. 

(b)  Crossed  cheques :  negotiability :  payment 
onjorged  indorsement. 

2. — The  payee  of  a  cheque  drawn  on  the 
Union  Bank  of  London  payable  to  him  or  his 
order>  indorsed  his  name  on  it  and  crossed  it 
with  two  lines,  and  the  name  of  his  bankers, 
the  London  and  County  Bank.  The  cheque  was 
stolen,  and  ultimately  came  into  the  hands  of  a 
b<ma  fide  holder  for  value,  who  paid  it  into  his 
bankers,  the  London  and  Westminster  Bank. 
They  presented  it  to  the  Union  Bank,  who,  not- 
withstanding the  crossing,  paid  the  amoimt.  In 
an  action  by  the  payee  to  recover  the  amount 
from  the  Union  Bank, — Held  (affirming  the  de- 
cision of  the  Court  below),  that  he  was  not 
entitled  to  recover  for  the  breach  of  the  duty 
imposed  upon  the  defendants  by  21  &  22  Vict. 
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c.  79.  6,  2,  that  provision  not  being  directly  for 
the  protection  of  payees ;  nor  for  conversion  of 
the  cheque,  since  the  statutes  had  not  affected 
the  negotiability  of  crossed  cheques,  and  that 
both  the  property  and  possession  had  therefore 
passed  to  the  bona  fldeliolder  for  valne.  Smith 
V.  The  Uni<m  Banh  of  London  (App.),  45  Law 
J.  Bep.  Q.B.  149;  Law  Bep.  1  Q.B.  D.  31. 

8.~A  cheque  payable  to  order  and  specially 
crossed  was  paid  by  the  drawee  upon  a  forged 
indorsement,  and  through  another  banker  than 
that  named  in  the  crossing  to  a  holder  without 
title : — Held,  that  the  drawer  could  recover  the 
amount  from  the  holder.  Bohhett  v.  Pinhettj 
45  Law  J.  Bep.  Bzch.  555 ;  Law  Bep.  1  Ex.  D. 
368. 

4. — By  section  12  of  the  Crossed  Cheques 
Act,  1876  (39&40  Vict,  c  81),  it  is  enacted,  "A 
person  taking  a  cheque  crossed  generally  or 
specially,  bearing  in  either  case  the  words  '  not 
negotiable,'  shall  not  have  and  shall  not  be 
capable  of  giving  a  better  title  to  the  cheque 
than  that  which  the  person  from  whom  he  took 
it  had.  But  a  banker,  who  has  in  good  faith 
and  without  neglience  received  payment  for 
a  customer  of  a  cheque  crossed  g^enerally  or 
specially  to  himself,  shall  not,  in  case  the  title 
to  the  cheque  proves  defective,  incur  any 
liability  to  the  true  owner  of  the  cheque  by 
reason  only  of  having  received  such  payment ": 
— Held,  that  the  cheque  mentioned  in  tiie  latter 
part  of  that  section  is  not  limited  to  the  cheque 
described  in  the  former  part  as  one  bearing 
upon  it  the  words  "  not  negotiable,"  and  that, 
therefore,  a  banker,  who  in  good  faith  and  with- 
out negligence  in  due  course  of  collection  re- 
ceives payment  for  a  customer  of  a  cheque 
crossed  generally,  but  having  a  forged  indorse- 
ment, is  protected  by  such  12th  section  from 
liability  to  the  true  owner  of  the  cheque  for 
having  placed  the  amount  of  such  payment  to 
the  credit  of  his  customer,  notwithstanding  such 
cheque  has  not  the  words  "not  negotiable**, 
upon  it.  Afatthiessen  and  Another  v.  The  London 
emd  Qnmty  Banking  Cbmpanjf,  41  Law  J.  Bep. 
C.P.  529  ;  Law  Bep.  5  C.P.  7. 

5. — To  a  statement  of  claim  alleging  that  a 
cheque  payable  to  the  order  of  the  plaintiffs 
was  stolen  from  them,  and  the  indorsement  of 
their  name  forged  upon  it,  and  that  it  subse- 
quently came  into  the  possession  of  the  defen- 
dant, who  converted  it  to  his  own  use,  the 
defendant  pleaded  that  the  plaintiffs  knowingly 
employed  as  clerk  a  man  who  had  been  con- 
victed of  embezzlement,  and  was  a  notorious 
thief ;  that  the  clerk  was  allowed  access  to  the 
rooms  where  the  plaintiffs'  letters  and  cheques 
were  kept,  and  was  empowered  and  permitted 
to  receive  and  open  the  said  letters  and  cheques, 
and  to  witness  the  mode  in  whidi  the  plaintiffs 
indorsed  their  cheques  ;  that  the  clerk  was  fre- 
quently paid  his  wages  by  the  duly  indorsed 
cheques  of  the  plaintiffs,  and  sometimes  em- 
ployed by  the  plaintiffs  to  indorse  cheques  pay- 
able to  their  order  ;  that  the  cheque  in  question 
was  taken  Or  stolen  by  the  clerk,  who  thereupon 


forged  the  indorsement,  and  then  procured  one 
E.,  who  had  no  notice  of  the  forgery  and  theft, 
to  cash  the  dieque ;  that  the  defendant  received 
the  same,  with  other  cheques,  from  E.,  without 
notice  of  the  forgery  and  theft,  and  in  the 
ordinary  course  of  business  gave  full  value 
therefor ;  that,  by  their  carelessness  and  wilful 
neglect  in  dealing  with  their  letters  and  cheques, 
the  plainUffs  did  not  discover  the  forgery  and 
theft  for  a  considerable  time ;  and  after  such 
discovery  did  not  take  any  steps  to  prevent  the 
negotiation  of  the  cheque,  and  by  such  careless- 
ness and  neglect  caused  the  defendant  to  become 
a  honafide  holder  for  value  of  the  cheque  with- 
out notice  of  the  forgery  and  theft :— Held,  on 
demurrer,  that  the  plea  was  bad.  Judgment  of 
Grove,  J.,  reversed.  The  Patent  Safety  Gun 
Cotton  Company  v.  Wileon  (App.),  49  Law  J. 
Bep.  C.P.  713. 

6.— The  defendant  accepted  a  bill  of  exchange 
in  blank.  Drawing  and  drawer's  indorsement 
were  afterwards  forged  by  the  person  to  whom 
the  defendant  gave  the  bilL  The  plaintiffs  took 
the  bill  for  value  without  notice  : — Held,  that 
the  forgery  of  the  drawing  and  indorsement  did 
not  prevent  the  defendant  from  being  liable  to 
the  plaintiffs.  London  a/nd  South  Weetem  Bank 
(Lim.)  V.  Wentworth,  49  Law  J.  Bep.  Exch. 
657 ;  Law  Bep.  5  Ex.  D.  96. 

(B)  Stamp. 

7. — M.  being  in  Spain,  by  his  agent  in  London 
purchased  bills  of  L.,  a  London  merchant.  The 
purchase  was  made  on  the  11th  of  February, 
1873,  and  the  bills  were  to  be  paid  for  on  the 
14th  of  February,  which  was  the  next  foreign 
post  day  after  the  sale.  On  the  13th  of  February, 
L.'s  bankers  having  pressed  him  to  reduce  his 
balance,  L.  handed  to  them  a  document  direct- 
ing them  to  pay  to  the  bankers,  or  bearer,  the 
price  of  the  bills.  Such  document  was  dated 
the  day  after  that  on  which  it  was  delivered, 
and  was  stamped  with  a  penny  stamp.  On  the 
14tfa  of  February  M.'s  agent  drew  a  cheque  on 
M.'s  bankers  for  the  price  of  the  bills,  payable 
to  L.  or  bearer,  and  handed  it  to  L.'s  bankers, 
and  received  in  exchange  the  document  of  the 
14th  of  February.  L.  subsequently  failed,  and 
the  bills  were  dishonoured.  In  an  action  by 
L.'s  bankers  against  M.  on  the  cheque,— Held, 
that  the  document  of  the  13th  of  February  was 
a  valid  document,  and  was  not  void  under  the 
Stamp  Act  (33  &  84  Vict.  c.  97),  as  being  a  bill 
of  exchange  payable  at  a  future  date,  and  want- 
ing a  sufficient  stamp.  Also,  that  the  surrender 
of  suc^  document  was  a  good  consideration  for 
the  cheque,  and  that  the  bankers  were  entitled 
to  recover.  And  (per  Lord  Hatherley)  that  the 
banker's  lien  on  the  cheque  would  in  itself  have 
entitled  them  to  maintain  the  action.  Mua  v. 
Currie  (H.L.),  46  Law  J.  Bep.  Exch.  862 ;  Law 
Bep.  1  App.  Cas.  654. 

8.— A  cheque  payable  to  bearer  on  demand, 
and  having  the  stamp  proper  for  such  an  instru- 
ment affixed,  is  admissible  in  evidence  in  an 
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action  by  the  holder  upon  it  after  it  has  become 
dae,  although  it  was  post-dated  to  his  know- 
ledge at  the  time  he  received  it.  Oatty  v.  Fry^ 
46  Law  J.  Bep.  Exch.  606  ;  Law  Bep.  2  Ex.  D. 
263. 

Promiuory  note  by  kmband  wnd  wife  married 
Hnce  Married  Woman*s  Property  Act,  1870 : 
liahility  of  w\fe't  teparate  e$taite,  [See  Hus- 
band AND  WiFB,  62.] 

(C)  CONSIDBBATION. 

[See  No.  7  supra.] 

(D)  IND0B8BMENT:  PBOTSCTION  TO 

Banksbs. 

9. — An  indorsement  forged  by  "  procuration" 
or  '*  as  agent,"  or  such  indorsement  unauthorised 
by  the  payer  of  a  cheque  payable  to  order,  is 
within  section  19  of  16  &  17  Vict.  c.  59,  afford- 
ing protection  to  bankers.  Charles  v.  Blaehfcell 
(App.),  46  Law  J.  Bep.  C.P.  368 ;  Law  Bep.  2 
C.P.  D.  161. 

The  plaintiffs,  trading  under  the  name  of 
Smith  &  Co.,  employed  as  th^  agent  E.,  who 
was  authorised  to  receive  payment  on  their 
behalf,  and  through  E.  they  supplied  goods  to 
the  defendants.  The  defendants  paid  for  the 
goods  by  two  cheques  drawn  on  the  C.  Bank, 
payable  to  Smith  &  Co.,  or  order,  and  delivered 
the  cheques  to  E.  The  cheques  were  presented 
to  the  C.  Bank,  indorsed  "  Smith  &  Co.,  per  E., 
agent,"  and  were  cashed  at  the  C.  Bank.  The 
cheques  never  reached  the  hands  of  the  plain- 
tiffs, and  part  of  the  proceeds  were  misappro- 
priated by  E. : — Held,  that  inasmuch  as  E.  was 
the  agent  of  the  plaintiffs  authorised  to  receive 
money,  there  was  an  absolute  and  good  payment 
between  the  defendants  and  the  plainUffs,  who 
therefore  could  not  sue  for  the  price  of  the 
goods.  Held  also,  that  the  iMuikers  were  jus- 
tified in  paying  the  cheques,  and  were  protected 
in  doing  so  by  16  and  17  Vict.  c.  69,  and  the 
cheques  having  been  properly  paid  and  returned 
to  the  drawer,  no  action  on  the  cheque  or  in 
trover  for  the  cheque  would  lie.    Ibid. 

Decision  of  the  Common  Pleas  Division  (46 
Law  J.  Bep.  C.P.  642 ;  Law  Bep.  1  C.P.  D.  648) 
affirmed.    Ibid. 

[See  Nos.  2-6  supra.] 

(B)  AOOSPTANCB. 

(a)  What  ie  8t(ffioient. 

10. — ^A  bill  of  exchange  is  not  sufficiently  ac- 
cepted to  satisfy  the  19  &  20  Vict.  c.  97.  s.  6, 
which  requires  the  acceptance  to  **  be  in  writing 
on  such  Inll  and  signed  by  the  acceptor,"  if  the 
person  on  whom  it  is  drawn  merely  writes  his 
name  across  the  face  of  it,  and  there  are  no 
words  amounting  to  a  statement  that  the  bill  is 
accepted.  [See,  however,  41  Vict.  c.  13.  s.  1.] 
Hindhaugh  v.  Blakey,  47  Law  J.  Bep.  C.P.  346; 
Law  Bep.  3  C.P.  D.  136,  nom,  ffindhatuih  v. 
Blahey. 


11. — By  the  Mercantile  Law  Amendment 
(Scotland)  Act,  1866,  s.  11,  corresponding  with 
section  6  of  the  English  Act,  it  is  enacted 
that  "no  acceptance  of  any  bill  of  exchange 
....  shall  be  sufficient  to  bind  or  charge  any 
person  unless  the  same  be  in  writing  on  such 
bill  .  .  .  ,  and  signed  by  the  acceptor  or  some 
person  duly  authorised  by  him."  In  Hind' 
haugh  V.  Blakey  (47  Law  J.  Bep.  C.P. 
846;  Law  Bep.  3  C.P.  D.  136)  it  was  held 
that  an  acceptance  by  the  drawee  was  null 
'in  respect  that  there  was  no  writing  except 
the  signature.  Subsequently  to  that  decision 
the  Bills  of  Exchange  Act  (41  Vict.  c.  13)  was 
passed.  This  Act,  after  reciting  the  above  sec- 
tion of  the  Mercantile  Law  Amendment  Act, 
and  that  "  it  is  expedient  that  the  meaning  of 
the  said  enactment  should  be  further  declared," 
provided  "  that  an  acceptance  of  a  bill  of  ex- 
change is  not,  and  shall  not  be  deemed  to  be 
insufficient  under  the  provisions  of  the  said 
statutes  by  reason  only  that  such  acceptance 
consists  merely  of  the  signature  of  the  drawee 
written  on  sudi  bill."  A.  procured  an  advance 
of  1,000Z.  from  B.  on  a  bill  of  exchange  at 
twelve  months  for  C.  and  D.,  the  two  sons  of  A. 
B.  having  signed  the  bill  as  drawer,  and  ad- 
dressed it  to  C.  and  D.,  handed  it  to  A.,  who 
forwarded  it  to  C.  and  D.  C.  and  D.  signed  it 
as  acceptors,  and  sent  it  back  to  A.,  who  wrote 
his  own  name  across  the  back,  and  gave  it  to 

B.  B.  then  forwarded  the  amount  to  C.  and  D. 

C.  and  D.  afterwards  became  bankrupt,  and 
were  unable  to  pay  the  amount  of  the  bill.  A. 
and  B.  being  lx>th  dead,  there  was  no  exact 
evidence  why  A.  put  his  name  oh  the  bill.  C. 
and  D.  had  previous  to  the  date  of  the  bill 
obtained  money  from  B.  on  their  own  security. 
The  trustees  of  B.  claimed  from  A.'s  represen- 
tative the  amount  of  the  bill  on  the  ground  that 
A.  indorsed  the  bill  as  "  joint  obligant "  with  C. 
and  D.,  "  and  as  co-acceptor  with  them  for  pay- 
ment of  its  contents  "  : — Held,  that  A.  was  not 
an  acceptor  within  19  k  20  Vict.  c.  60.  s.  11,  or 
otherwise;  and  that  his  liability,  as  insisted 
upon  by  B.*s  trustees,  could  only  be  established 
by  proof  of  a  special  contract  to  be  answerable 
to  the  drawer  for  the  acceptors,  which  contract, 
being  different  from  that  which  the  law  mer- 
chant would  infer  from  his  mere  signature  as  it 
appeared  on  the  back  of  the  bill,  could  only  be 
proved  by  a  writing  properly  signed  tinder  the 
6th  section  of  19  k  20  Vict.  c.  60,  in  Scotland, 
and  the  29  Car.  2,  c.  3.  s.  4,  in  England,  which 
writing  was  here  absent : — Held  slso,  that  the 
Act  of  1878  was  in  effect  a  declaration  by  the 
Legislature  that  the  decision  in  the  case  of 
mndkaugh  v.  Blakey  was  erroneous ;  and  that 
that  declaration,  although  in  terms  confined  to 
an  acceptance  by  the  drawee  of  a  bill,  neces- 
sarily displaced  the  whole  construction  of  the 
English  statute  on  which  that  decision  was 
founded.  The  doctrine  that  in  Scotland  a  sig- 
nature as  an  acceptor  by  a  person  not  a  drawee 
*<  imports  a  joint  undertaking  as  acceptor  of  the 
bill  or  maker  of  the  note"  not  approved  of. 
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Matthews  ▼.  Bloaosame,  1864  (83  Law  J.  Bep. 
Q.B.  209)  doubted;  Maodonald  v.  Unim  Bamk 
ofSootlamd  (Court  Sees.  Gas.  3rd  ser.  vol.  ii. 
p.  963)  approved.  Steelt  v.  IPJOiUajf  (H.L.) 
(So.)  Law  Bep.  5  App.  Cas.  754. 

(h)  Stolen  bill :  UabUity  ofaeeeptor, 

12. — A  bill  of  exchange,  with  a  blank  for  the 
drawer's  name,  and  the  defendant's  name  writ- 
ten across  it  as  acceptor  was  placed  by  the 
defendant  in  a  drawer  in  his  chambers,  from 
which  it  was  stolen.  A  drawer's  name  was 
forged,  and  subsequently  the  bill  came  into  the 
hands  of  the  plaintiff  as  bona  fide  holder  for 
value.  Li  an  action  on  the  bill, — Held,  that 
the  defendant  was  not  liable.  By  Bramwell, 
L.J.,  because  the  negligence  of  the  defendant 
(if  any)  was  not  the  proximate  or  effective  cause 
of  the  loss,  and  therefore  did  not  estop  the  de- 
fendant from  denying  the  validity  of  the  bill. 
By  Brett,  L.J.,  because  the  bill  was  drawn  with- 
out the  authority  of  the  defendant,  and  the 
defendant  had  been  guilty  of  no  negligence. 
Tmmg  v.  Orote  (4  Bing.  253),  Ingham  v.  Prim- 
rose  (28  Law  J.  Bep.  G.P.  294)  and  Chles  v.  The 
Banh  of  England  (10  Ad.  k  E.  437)  questioned. 
BaxendaJe  v.  Bennett  (App.),  47  Law  J.  Bep. 
Q.B.  624 ;  Law  Bep.  3  Q.B.  I).  525. 

(e)  Power  qf  partner  to  bind  firm. 

Id. — A  partner  has  no  implied  authority  to 
bind  his  firm  by  issuing  acceptances  in  blank. 
Mogarth  v.  Latham  ^  (hmpany  (App.),  47  Law 
J.  Bep.  Q.B.  839 ;  Law  Bep.  3  Q.B.  D.  643. 

F.,  of  the  firm  of  L.  k  Co.,  gave  an  accep- 
tance purporting  to  be  made  by  the  firm,  with 
a  blank  for  the  name  of  the  drawer.  C.  gave 
it  to  H.  for  value.  H.  filled  up  the  bill,  put- 
ting the  name  of  his  firm,  H.  &  C,  as  drawers, 
and  indorsed  it  to  himself,  knowing  when  he 
did  so  that  F.  had  no  autiiority  to  accept  the 
bill : — Held,  that  L.  k  Co.  were  not  liable  on 
the  bill  at  the  suit  of  H.    Ibid. 

Semble,  that  a  bona  fide  holder  for  value  to 
whom  the  bill  had  come  in  a  perfect  state  would 
have  been  entitled  to  sue.    Ibid. 

Partnership  carried  on  in  name  of  an  individual 
member:  dormant  member  not  liable  on  bill 
signed  by  sueh  individual  member.  [See  Pabt- 
NEBSHIP,  16.] 

(d)  Claim  by  drawer  against  acceptor : 
rC'Caoohange, 

14. — When  a  bill  of  exchange  is  dishonoured 
at  maturity,  the  drawer  of  the  bill  is  entitled 
to  recover,  as  against  the  acceptor,  not  only  the 
amount  of  the  bill,  and  interest  and  notarial 
and  telegraphic  charges,  but  also  the  re-ez- 
chuige.  Woolsey  v.  Crawford  (2  Campb.  446)  and 
Napier  v.  Sehneider  (12  East.  420)  treated  as 
overruled.  In  re  The  General  South  American 
Company  (Ztm.),  47  Law  J.  Bep.  Chanc.  67  ; 
Law  Bep.  7  Ch.  D.  637. 


(F)  KonCB  OF  DiBHOHOUB. 

(a)  When  necessary, 

16. — Every  indorser  of  a  bill  of  exchange  for 
accommodation  is  entitled  to  notice  of  dis- 
honour before  he  can  be  sued  in  an  action  on  the 
bill,  except  where  he  has  no  remedy  over  against 
any  other  party  to  the  transaction.  Tu/nter  v. 
Samson  (App),  46  Law  J.  Bep.  Q.6. 16? ;  Law 
Bep.  1  Q.B.  D.  23. 

16. — In  an  action  by  an  indorsee  against  an 
indorser  of  a  bill  of  exchange,  the  defence 
being  that  the  defendant  had  not  had  due  no- 
tice of  the  dishonour  of  the  bill,  the  plaintiff 
replied  that  neiUier  at  the  time  when  the  bill 
was  drawn,  nor  afterwards,  had  the  acceptor,  or 
the  drawer,  or  any  indorser  prior  to  the  defen- 
dant, any  effects  of  the  defendant  in  his  hands ; 
and  that  the  said  bill  was  drawn  by  the  drawer 
and  accepted  by  the  acceptor,  and  indorsed  by 
the  defendant  and  by  the  prior  indorsers,  for 
the  purpose  of  raising  money  for  the  defendant, 
the  drawer,  the  acceptor  and  the  said  persons 
who  indorsed  before  the  defendant,  jointly; 
and  that  the  defendant  was  in  no  way  damni- 
fied, even  if  there  was  no  notice  of  dishonour : 
— Held,  on  demurrer,  a  bad  reply  for  not  shew- 
ing clearly  that  the  defendant  was  not  damni- 
fic by  the  want  <d  notice,  it  being  consistent 
with  what  was  stated  in  the  reply  that  if  the 
defendant  had  paid  the  bUl,  he  would  have  been 
entitled  to  contribution  from  the  other  parties, 
for  whose  benefit,  jointly  with  himself,  it  had 
been  so  drawn,  accepted  and  indorsed.  Ibster 
V.  Parker,  46  Law  J.  Bep.  O.P.  77 ;  Law  Bep. 
2  C.P.  D.  18. 


{b)  Stijffieieneyof, 

17. — A  bill  of  exchange  was  dishonoured 
after  the  drawer  bad  been  adjudicated  a  bank- 
rupt, and  a  trustee  had  been  appointed.  The 
holder,  being  aware  of  the  bankruptcy,  but  not 
knowing  of  the  appointment  of  the  trustee, 
gave  notice  of  dishonour  to  the  bankrupt,  and 
not  to  the  trustee : — Held,  that  the  notice  was 
sufficient,  and  that  the  holder  was  entitled  to 
prove  in  the  bankruptcy  in  respect  of  the  bill. 
Bx  parte  Baker;  in  re  Bellman  (App.),  46  Law 
J.  Bep.  Bankr.  60 ;  Law  Bep.  4  Ch.  D.  796. 

18. — ^A  bill  of  exchange  drawn  in  England 
and  payable  in  Spain  (by  the  law  of  which 
country  notice  of  dishonour  by  non-acceptance 
is  unnecessary)  was  indorsed  in  Bnglimd  by 
B.  to  H.,  who  indorsed  it  to  M.,  resident  in 
Spain.  Acceptance  was  refused,  and  after  a 
delay  of  twelve  days,  M.  wrote  to  inform  H.  of 
the  dishonour.  H.,  on  receipt  from  M.  of  the 
notice  of  dishonour,  gave  immediate  notice  to 
B.  :—Held,  that  H.  was  entitled  to  recover. 
Borne  v.  Bonquette  (App.),  Law  Bep.  3  Q.B.  D. 
514. 

Bevival  of  debt  where  payment  of  cheque  stopped, 
[See  Attachkbnt,  4.J 
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(G)  Re-exchamgb  :  Bight  to. 

10. — Re-exchange  is  the  measure  of  damage 
sustained  by  the  holder  of  a  dishonoured  bill  of 
exchange  drawn  in  one  country  on  a  person  in 
another  country,  and  is  payable  in  addition  to 
the  amount  of  the  bill.  milans'7,AyerM,  47  Law 
J.  Bep.  P.O.  1 ;  Law  Rep.  3  App.  Cas.  133. 

L.  &  Co.  carried  on  business  both  in  London 
and  Australia.  The  firm  in  London  drew  bills 
on  the  firm  in  Australia,  and  delivered  them  to 
creditors  of  the  firm  in  London.  L.  Sc  Co.  be- 
came insolvent  under  a  deed  providing  for  liqui- 
dation in  Australia : — Held,  that  such  creditors 
were  not,  under  the  circumstances,  entitled  to 
prove  in  respect  of  "  re-exchange."    Ibid. 

(H)  Specific  Appropbiation  of  Remit- 
tances TO  COVEB  BlLI£. 

20. — The  rule  in  Ex  parte  Waring  only  ap- 
plies to  cases  of  double  bankruptcy  or  insol- 
vency, in  which  the  estates  of  both  parties  are 
subject  to  an  obligatory  administration,  and  are 
under  the  control  of  the  Court.  It  has  no  ap- 
plication, therefore,  to  a  case  where  one  of  the 
parties  residing  abroad  had  entered  into  a  com- 
position with  his  creditors  which  did  not  ope- 
rate to  bring  him  or  his  estate  within  the  juris- 
ctictioxi  of  the  Court.  JEsb  parte  General  South 
American  Company  ;  in  re  Tglesias  Jfr  Company, 
45  Law  J.  Rep.  Baoikr.  54 ;  I^w  Rep.  10  Chanc. 
736. 

21. — A  firm  in  Para,  in  South  America,  act^ 
as  agents  for  a  firm  in  Liverpool  for  the  pur- 
chase and  diipment  of  goods.  The  course  of 
dealing  was  as  follows:  The  Para  firm  raised 
money  by  the  sale  of  bills  of  exchange,  which 
th^  drew  on  the  Liverpool  firm,  advising  them 
in  batches.  They  then  shipped  the  goc^  and 
advised  the  Liverpool  firm  of  the  shipment,  for- 
warding the  bills  of  lading,  which  made  the 
goods  deliverable  to  the  order  of  the  Liverpool 
firm,  direct  to  them,  and  sent  them  an  account 
debiting  the  invoice  price  of  the  goods  and 
crediting  the  amount  of  some  of  the  bills  of 
exchange  and  parts  of  others,  so  that,  interest 
being  charged  on  both  sides  to  the  date  of  the 
account,  the  account  exactly  balanced.  The 
Liverpool  firm  became  insolvent,  and  at  the  time 
when  they  stopped  payment  large  quantities  of 
goods  were  on  their  way  to  them  from  the  Para 
firm.  Of  the  bills  credit^  against  the  goods  some 
were  accepted  but  not  paid,  and  others  had  not 
been  accepted.  The  Para  firm  having  also  be- 
come insolvent,  the  trustees  in  whom  their  pro- 
perty was  vested  under  the  law  of  Para  claims 
the  goods  from  the  trustee  in  the  Liverpool 
firm's  liquidation,  who  had  taken  possession  of 
the  goods  upon  their  arrival : — Held  (reversing 
the  decisions  of  the  County  Court  Judge  of  Liver- 
pool and  the  Chief  Judge),  that  the  relation  of 
the  consignors  and  consignees  being  that  of  agent 
and  principal,  the  property  in  the  goods  passed 
to  the  Liverpool  finn  as  soon  as  the  goods  were 
shipped  and  the  bills  of  lading  posted  to  the 
liverpool  firm,  and  that  it  so  passed   abso- 


lutely and  not  conditionally  on  the  payment  or 
acceptance  of  the  bills  of  exchange,  and  that 
there  was  no  reservation  of  any  lien  or  charge 
upon  the  goods  in  favour  of  the  consignors, 
and  that  therefore  the  trustee  in  the  liquida- 
tion was  entitled  to  the  goods.  Ex  parte  Ban- 
ner ;  in  re  Tappenbeok  (App.),  45  Lleiw  J.  Rep. 
Bankr.  73 ;  Law  Rep.  2  Ch.  D.  278. 

22.  —  L.,  by  agreement,  drew  bills  on  the 
plaintiff,  and  purchased  and  shipped  goods  with 
the  proceeds,  the  bill  of  lading  being  hypothe- 
cated to  the  plaintiff.  L.  having  become  bank- 
rupt, the  bill  of  lading  of  goods  so  shipped  was 
not  forwarded  to  the  plaintiff : — Held,  that  as 
the  plaintiff  had  a  right  to  specific  performance 
of  the  agreement,  he  could  sue  the  defendants, 
third  parties,  for  detention  of  the  bill  of  lading. 
lAxttcher  V.  Le  Comptoir  d^Eieompte  de  Parii, 
Law  Rep.  1  Q.B.  D.  709. 

23.  —  Where  a  purchaser  of  goods  accepts 
bills  for  the  invoice  price  drawn  by  the  vendor 
and  shipper,  and  the  bills  of  lading  are  there- 
upon handed  to  him,  there  is  not,  in  the  absence 
of  special  agreement  to  that  effect,  any  specific 
appropriation  of  the  goods  to  meet  the  bills 
available  in  the  bankruptcy  of  the  purchaser. 
Frith  V.  I\}rhes  (4  De  Gex,  F.  k  J.  407)  ex- 
plained. Ex  parte  Arbuthnot ;  in  re  Entwiitle 
(App.),  Law  Rep.  3  Ch.  D.  477. 

24. — ^T.,  a  merchant  at  Costa  Rica,  consigned 
goods  to  M.,  L.  5r  Co.,  of  London,  and  at  the 
same  time  drew  bills  on  M.,  L.  k  Co.,  intend- 
ing that  the  goods  should  be  a  provision  for 
the  bills.  Two  of  the  bills  came  into  the  hands 
of  the  plaintiffs,  who  presented  them  to  M.,  L. 
&  Co.  for  acceptance,  but  they  declined  to  ac- 
cept them.  T.,  on  being  informed  of  this,  wrote 
to  8.,  in  London,  requesting  him  to  take  charge 
of  the  consignment,  and  to  realise  it,  honour- 
ing all  his  drafts  which  on  account  of  it  he  had 
drawn  upon  M.,  L.  Sc  Co.,  and  to  telegraph  if  the 
proceeds  were  insufficient  to  cover  the  drafts. 
Upon  these  instructions  S.  wrote  to  the  plain- 
tiffs, referring  to  the  bills,  and  informing  them 
that  he  expected  delivery  of  the  goods  sent 
by  the  drawer  against  them,  and  would  then 
write  again.  Shortly  afterwards  S.  obtained 
the  delivery  warrants  from  M.,  L.  Sc  Co.,  and 
wrote  to  the  plaintiffs,  saying  that  he  would 
dispose  of  the  same  as  instructed  by  the  sender : 
— Held  (reversing  the  decision  of  Hall,  V.C), 
that  the  plaintiffs  and  other  holders  of  the  bills 
had  a  specific  charge  upon  the  proceeds  of  sale. 
Banken  v.  Alfa/ro  (App.),  46  Law  J.  Rep.  Chanc. 
832 ;  Law  Rep.  6  Ch.  D.  786. 

25.— C.  obtained  an  advance  of  2,000Z.  from 
his  bankers,  and  gave  them  ten  promissory 
notes  for  the  amount,  a  surety  undertaking  in 
the  event  of  the  notes  not  being  paid  at  the 
due  dates  to  secure  the  amount  due.  When  the 
first  two  notes  fell  due  there  was  a  balance  in 
C.'s  favour  to  meet  them.  When  the  other 
notes  fell  due  C.'s  account  was  overdrawn,  but 
he  made  subsequent  payments  which,  if  he  had 
not  been  afterwards  allowed  to  overc^w,  would 
have  met  all  the  notes.    The  bankers  debited 
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the  first  five  notes  to  O.'s  general  aooonnt,  but 
kept  the  Ust  five  notes  out  of  the  general  ac- 
count. In  an  action  by  the  bankers  to  enforce 
the  security  against  the  surety,— Held,  that  the 
subsequent  payments  by  C.  must  be  considered 
to  have  been  appropriated  to  the  discharge  of 
the  amount  due  on  the  notes,  and  that  the 
surety  was  disduoged.  Xinmaird  v.  Webgter, 
48  Law  J.  Bep.  Chanc.  348 ;  Law  Bep.  10  Ch.  D. 
139. 

26. — Bankers  at  Lima  established  a  credit 
agency  with  the  Q.  Company  in  London,  and 
agreed  to  send  remittances  within  ninety  days 
to  cover  the  drafts.  The  O.  Company  obtained 
an  advance  from  the  P.  Bank  to  be  repaid  out  of 
expected  remittances  from  the  Lima  Bank  to 
cover  bills  then  current,  and  the  P.  Bank  em- 
ployed, as  agents  to  receive  and  select  from  the 
expected  securities,  the  managing  director  of  the 
Q.  Company  and  their  own  managing  director, 
who  had  been,  two  years  previously,  the  manager 
Of  the  O.  Company,  and  was  a  party  to  the 
arrangement.  Upon  the  arrival  of  the  securities 
they  were  selected  and  handed  over  to  the  P. 
Bank,  and  the  next  day  the  O.  Company  stopped 
payment : — Held,  that  the  Lima  Buik  could  not 
recover  the  securities  from  the  P.  Bank.  Banco 
de  Lima  v.  The  Anglo-Perurian  Bank,  Law  Bep. 
8  Ch.  D.  160. 

(I)  CANC?BLLATI017. 

^  27. — The  defendants  advanced  to  the  plain- 
tiff 15,0002.  on  the  security  of  goods  consigned 
to  S.  at  Monte  Video,  and  of  six  bills  accepted 
by  S.  Two  of  the  bills  having  been  dishonoured, 
the  plaintiff  gave  the  defendants  a  cheque  for 
2,500/.  to  prevent  their  selling  the  goods.  After- 
wards the  remaining  bills  were  dishonoured,  and 
the  defendants,  without  the  plaintiff*s  know- 
ledge, took  proceedings  against  S.  at  Monte 
Video,  which  resulted  in  the  bills  being  handed 
over  to  S.  cancelled  and  the  goods  being  sold. 
The  sale  of  the  goods  with  the  2,500Z.  did  not 
realise  the  amount  of  all  the  bills.  In  an  action 
to  recover  the  2,500/.,— Held  (aflSrming  the  judg- 
ment of  the  Common  Pleas  Division,  Law  Bep. 
3  C.P  .D.  60),  that  the  plaintiff  was  the  principal 
debtor,  and  that  as  the  bills  had  been  dis- 
honoured, and  there  was  a  deficiency  after  rea- 
lising the  goods,  it  was  immaterial  that  S.  had 
been  discharged  from  liability. by  the  cancellation 
of  the  bills,  and  that  the  defendants  were  not 
bound  to  refund  the  2,600Z.  Ygleguu  v.  The  Mer- 
eantile  Banh  of  the  River  Plate  (App.),  Law  Bep. 
8  C.P.  D.  330. 

(E)  Actions  and  Pbooebdimos. 

28. — In  an  action  brought  under  the  Sum- 
mary Procedure  on  Bills  of  Exchange  Act  the 
plaintiff  in  order  to  enter  final  judgment  must, 
by  the  effect  of  Order  II.  rule  6  of  the  Judicature 
Act,  1875,  and  section  1  of  the  Bills  of  Exchuige 
Act,  file  an  affidavit  of  personal  service,  or  an 
order  for  leave  to  proceed  under  the  Common 
Law  Procedure  Act,  1862,  and  service  on  a 


partnership  under  Order  EX.  rule  6  is  insuffi- 
cient, nor  can  another  form  of  service  be  substi- 
tuted under  Order  IX.  rule  2.  PoUoek  v.  Camp- 
hell,  45  Law  J.  Bep.  Exch.  199 ;  Law  Bep.  1  Ex. 
D.  50. 

29. — The  plaintiffs  having  sued  on  a  bill  of 
of  which  the  defendant  was  acceptor,  the  de- 
fendant stated  by  way  of  defence  that  the  bill 
was  accepted  by  him  on  behalf  of  the  N.  Company 
in  part  payment  of  a  ship  which  was  afterwards 
transferred  to  the  N.  Company;  that  the  defen- 
dant was  induced  to  accept  the  said  bill  by  the 
fraud  of  the  plaintiffs  in  misrepresenting  the  sea- 
worthiness of  the  ship,  and  that  the  defendant 
and  the  N.  Company  had  a  counter-claim  over 
against  the  plaintiffs  for  the  said  fraud  and  mis- 
representation. On  an  application  by  the  defen- 
dant under  Order  XVI.  rule  13,  to  add  the  K. 
Company  as  defendants,  the  Court  refused  the 
application,  holding  that  on  the  above  &cts  the 
N.  Company  ought  not,  on  the  application  of  the 
defendfmt,  to  be  joined  as  co-defendants  under 
Order  XVI.  rule  13.  Norrit  v.  Beaeley,  46  Law 
J.  Bep.  C.P.  169;  Law  Bep.  2  C.P.  D.  80. 

80. — Costs  may  be  allowed  on  the  higher  scale 
in  an  action  on  a  bill  of  exchange  properly 
brought  in  the  Chancery  Division.  Pooley  v. 
Driver,  Law  Bep.  5  Ch.  D.  458. 

81. — ^A  writ  issued  under  the  Bills  of  Ex- 
change Act  is  subject  to  the  rules  of  the  Judica- 
ture Act,  though  subject  first  to  the  conditions 
of  the  Bills  of  Exclu^ge  Act.  Therefore  a  writ 
under  the  Bills  of  Exchange  Act  may  be  issued 
from  a  district  registry,  and  the  defendant,  al- 
though neither  residing  nor  carrying  on  business 
within  such  district,  must  apply  at  such  district 
registry  for  leave  to  appear,  unless  under  Order 
XXXV.  rule  1,  Judicature  Act,  1875,  he  applies 
to  the  Court  or  Judge,  and  obtains  leave  to  apply 
for  an  order  to  appear  in  London.  Oger  v. 
Bradnum,  45  Law  J.  Bep.  C.P.  273 ;  Law  Bep. 
1  C.P.  D.  334. 

(L)  Pboof  against  Acceptor's  Estatb  in 

Bankruptcy. 

32.— F.  &  H.  drew  bills  on  F.,  W.  &  Co.  which 
the  latter  accepted,  and  which  the  drawers  in- 
dorsed and  discounted  with  S.  &  Co.,  bill  brokers. 
S  &  Co.  rediscounted  the  biUs  with  the  London 
and  Westminster  Bank,  with  which  bank  they 
were  in  the  habit  of  rediscounting  bills.  Ac- 
cording to  a  general  well-recognised  custom, 
S.  &  Co.  did  not  on  each  occasion  of  discounting 
bills  with  the  bank  indorse  tiie  bills,  but  had 
given  the  bank  a  general  g^uarantee,  under  which, 
in  consideration  of  the  bank  discounting  for 
them  bills  from  time  to  time,  they  g^uaranteed 
due  payment  of  the  bills  when  they  respectively 
became  due.  Before  the  bills  becEune  due  the 
drawers  went  into  liquidation,  and  in  conse- 
quence S.  &  Co.,  the  next  day,  suspended  payment. 
Under  a  composition  in  the  liquidation  of  S.  & 
Co.  the  bank  received  dividends  in  respect  of  the 
bills  held  by  them.  The  bank  afterwards,  under 
a  deed  of  ammgement,  received  further  sums 
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towards  discharge  of  the  balance  remaining  un- 
paid on  the  bills  from  the  estate  of  the  drawers, 
and  also  from  F.,  W.  &  Co.,  the  acceptors.  On 
F.,  W.  &  Go.  going  into  liquidation  the  trustee  of 
8.  ^  Go.  claimed  to  prove  in  the  liquidation 
against  the  estate  of  F.,  W.  &  Go.  for  the  amount 
of  the  dividend  paid  out  of  S.  Sc  Co.*8  estate  to 
the  bank,  and  for  interest  at  five  per  cent,  on 
that  amount  of  dividend: — Held  (affirming 
Bacon,  G.J.},  that  the  proof  in  respect  of  the 
amount  of  dividend  must  be  admitted,  and  (re- 
versing Bacon,  C.J.)  that  the  proof  must  also 
be  admitted  in  respect  of  the  interest.  Eao 
parte  Bishop;  in  re  Ibx,  WoLher  ^  Compemy 
(App.),  50  Law  J.  Bep.  Chanc.  18 ;  Law  Bep.  15 
Oh.  D.  400. 

The  practice  of  giving  such  a  guarantee  is  well 
known,  and  there  is  no  principle  or  authority  on 
which  the  liability  on  such  guarantee  differs 
from  the  liability  on  an  indorsement.    Ibid. 

By  married  tcomam,  hamng  separate  egtate:  re- 
settlentefU  of  ettaU :  fomi  of  order,  [See  Hus- 
band AND  Wife,  39.] 

Donatio  mortis  eausa :  cheque.  [See  Donatio 
MOBTis  Causa,  l.] 

BILL  OF  LADING. 
[See  Shipping  Law  (B).] 

BILL  OF  RBVIBW. 
[See  Pbaotice,  U  9.] 

BILL  OF  SALE. 

(A)  Bboistbation. 

(a)  When  necessary . 

( 1 }  '*  Personal  chattels  " :  growing  crops, 

(2)  Beoeiptt  or   assignment  requiring 

registration. 

(3)  Asngnment  offiMvres. 

(4)  Inventory  of  goods  sold, 

(6)  Agreement  for  sale  of  furwtwre  on 
hire  system, 

(6)  Tranter  of  HU  of  sale. 
(J)  Be-registration, 
(o)  Priority. 
Id)  Certifioate  of  registration. 

(B)  FOBMALITIBS  ATTENDINO  ReQISTRATION. 

(a)  Description  of  assignor  and  attesting 

witness, 
(V)  Affidavit  as  to  date  of  execution, 
le)  Jffidarit  sworn  before  solicitor  to  parties. 
Id)  Ndn-attestation  of  nffidarit, 

(C)  Setting  forth  Consideration. 

(D)  Construction  and  Effect  of. 

(a)  Implied  Hcen^x  to  grantor  to  carry  on 

business. 

(b)  Bankruptcy:  title  of  trustee. 

(£)  Possession  or  apparent  Possession. 

(F)  Aftbr-aoquired  Property. 

(G)  Mortgage:  Consolidation. 

(H)  Default  in  Payment;  Giving  Time. 
(I)   Illegal  Consideration  :  Compounding 
Felony. 


[Bills  of  Sale  Act,  1878.  Act  to  come  into 
operation  January  1st,  1879  (sec.  2).  Trade 
machinery  to  be  deemed  personal  chattels  for 
purposes  of  the  Act  (sec.  6).  Certain  instru- 
ments giving  powers  of  distress  to  be  deemed 
bills  of  sale  (sec.  6).  Fixtures  or  growing  crops 
not  to  be  deemed  separately  assigned  when  the 
Umd  passes  by  the  same  instrument  (sec.  7). 
Bills  of  sale  not  registered  within  seven  days 
of  the  making  thereof  to  be  void  as  against  cer- 
tain persons  (sec.  8).  Duplicate  bills  of  sale  to 
be  void  in  certain  cases  (sec.  9).  Bills  of  sale 
to  be  registered  according  to  Act.  When  two 
or  more  bills  of  sale  are  given  in  respect  of  the 
same  chattels  priority  to  be  in  the  order  of  the 
date  of  registration.  Transfers  or  assignments 
of  registered  bills  need  not  be  registered  (sec. 
10).  Begistration  to  be  renewed  every  five 
years  (sec  11).  Chattels  comprised  in  a  r^^is- 
tered  bill  of  sale  not  to  be  deemed  in  "  pos- 
session, order  or  disposition'*  of  the  grantor 
(sec.  20).  The  Bills  of  Sale  Acts  of  1864  and 
1866  repealed  (sec  23).    41  &  42  Vict,  c  31.] 

[Amendment  of  the  law  relating  to  Bills  of 
Sale  in  Ireland.    42  Sc  43  Yict.  c  50.] 


(A)  Registration. 

(a)  When  necessary, 
(1)  **  Personal  chattels  ":  growing  crops. 

1. — Growing  crops  are  not  "personal  chat- 
tels "  within  the  meaning  of  the  Bills  of  Sale 
Act,  1864  (17  &  18  Vict  c  36).  Brantom  v. 
Chiffits  (App.),  46  Law  J.  Eep.  C.P.  408 ;  Law 
Rep.  2  C.P.  D.  212 ;  affirming  the  decision  of 
the  Court  below,  46  Law  J.  Bep.  C.P.  688 ;  Law 
Rep.  1  C.P.  D.  349. 

The  tenant  of  a  farm  sold  certain  growing 
crops,  giving  to  the  purchaser  a  document  which 
was  signed  by  both  of  them,  and  by  which  it 
was  stated  that  the  purchaser  thereby  agreed 
to  take  the  crops  which  were  there  described 
for  the  amount  of  61.  per  acre,  and  the  tenant 
thereby  agreed  to  assign  the  same  to  him: — 
Held,  that  the  document  was  a  bill  of  sale 
within  the  meamng  of  the  Bills  of  Sale  Act, 
1864.    Ibid. 

(2)  Beceipt,  or  assignment  requiring 
registration. 

2. — Being  pressed  to  pay  rent  in  arrear,  a 
tenant  and  his  partner  sold  their  furniture  to 
the  landlord  under  an  arrangement,  by  which 
the  purchase-money  was  to  be  applied  in  pay- 
ment of  the  rent  due,  and  the  following  docu- 
ment was  drawn  up :  "  Bought  of  Messrs.  D.  & 
J.  W.  [certain  goods  at  specified  prices].  Memo- 
randum.— We  acknowledge  that  we  have  this 
day  sold  and  delivered  to  Mr.  W.  M.  the  above 
articles  and  effects  for  the  price  above-named 
1632. 13«.,  and  that  payment  therefor  has  been 
made  to  us,  of  that  amount  in  account  be- 
tween us,  and  under  the  agreement  arranged  to 
be  made  with  respect  to  the  amount  owing  by  us 
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to  him  for  rent,  interest  and  expenses.**  The 
sale  was  subsequently  advertised.  The  goods 
were  delivered  to  the  landlord,  and  then  let  by 
him  to  the  tenant,  who  remained  in  possession 
of  them  until  the  80th  of  October,  when  they 
were  seized  by  the  sheriff  under  a  /.  fa.  issued 
by  an  execution  creditor  of  J.  W. : — Held,  that 
the  document  was  a  mere  receipt,  and,  notwith- 
standing the  memorandum,  did  not  need  regis- 
tration as  a  transfer  under  the  Bills  of  Sale  Act 
(17  U  18  Vict.  c.  36).  Oraham  v.  Wtlooekton,  46 
Law  J.  Rep.  Exch.  56. 

8. — The  8heriff*8  officer,  under  an  execution 
which  had  been  levied  on  the  goods  of  A.  in  an 
action  by  B.  against  the  said  A.,  sold  such  goods 
to  C,  the  father-in-law  of  the  said  A.,  and  the 
sheriffs  officer  gave  a  receipt  for  the  purchase- 
money,  in  which  it  was  expressed  that  the 
money  had  been  received  for  the  goods  which 
had  been  seized  in  the  said  action  and  sold  to 
the  said  C.  A  list  of  such  goods  was  given  at 
the  foot  of  the  receipt.  l%e  goods  were  not 
removed,  but  were  at  once  let  to  the  said  A.,  in 
whose  possession  they  were  allowed  to  continue 
until  seized  in  execution  by  a  subsequent  cre- 
ditor : — Held,  that  liie  receipt  was  not  a  bill  of 
sale,  and  was  not  as  such  required  to  be  regis- 
tered under  the  Bills  of  Sale  Act,  1854.  Wood- 
gate  v.  Chdfrey^  48  Law  J.  Rep.  Exch.  271 ;  Law 
Rep.  4  Ex.  D.  59. 

4.— On  the  18th  of  July,  1877,  C.  advanced  to 
A.,  a  trader,  1502.  to  pay  out  an  execution  then 
on  his  premises.  A.  signed  a  receipt,  annexed 
to  an  inventory  of  certain  articles  of  furniture 
belonging  to  him,  and  handed  it  to  C.  On  the 
same  day  C.  and  A.  executed  an  agreement  by 
which  C.  agreed  to  let,  and  A.  to  hire,  the  furni- 
ture for  two  months  for  1702.,  with  power  to 
sell  upon  default  of  payment,  and  in  case  of 
such  sale  any  balance  remaining  after  payment 
of  the  1702.  to  be  handed  over  to  A.,  and  any 
deficiency  to  be  made  good  by  him,  and  on  pay- 
ment of  the  whole  sum  due,  the  goods  to  belong 
to  A.  Neither  of  these  documents  was  regis- 
tered. A.  made  default  in  paying  the  1702., 
and  0.  sent  in  W.,  an  auctioneer,  to  take  posses- 
sion. W.  paid  C.  the  money  owing  to  him,  for 
which  C.  gave  a  receipt  indorsed  on  the  agree- 
ment of  the  18th  of  July,  1877,  as  follows: 
"  Received  of  W.  1202.  for  the  al^olute  sale  to 
him  of  the  whole  of  the  goods  herein  specified.*' 
On  the  same  day  (22nd  of  September,  1877) 
W.  entered  into  an  agreement  with  A.  to  let 
him  the  furniture  for  three  months  for  1452.,  to 
be  paid  by  three  instalments.  The  agreement 
contained  terms  identical  with  those  in  the 
agreement  of  the  18th  of  July.  This  document 
was  not  registered.  A.  made  default  in  paying 
the  instalments,  and  W.  sold  the  furniture.  A. 
remained  in  apparent  possession  of  the  goods 
until  the  happening  of  the  act  of  bankruptcy 
on  which  he  was  adjudicated  bankrupt.  Upon 
a  motion  by  A.*s  trustee  in  bankruptcy  against 
W.,  for  payment  to  him  of  the  proceeds  of  sale, 
— Held,  on  appeal  (reversing  the  decision  of  the 
Registrar,  sitting  as  Chief  Judge),  that  the  two 


documents  of  the  18th  of  July,  together  consti- 
tuted a  conditional  sale  of  the  mortgage  of  the 
chattels,  and  consequently  required  registration, 
and  not  having  been  so  roistered  were  void  as 
against  the  trustee  in  bankruptcy ;  and  that  the 
transaction  of  the  22nd  of  September  was  a 
transfer  of  C.'s  rights  as  a  mortgagee  and  gave 
W.  no  better  title  than  G.  himself  had,  and  that 
the  trustee  was  entitled  to  the  proceeds  of  sale. 
Thompson  v.  BarreU  (1  Law  Times,  N.8.  268), 
AlUop  V.  Day  (31  Law  J.  Rep.  Exch.  105)  and 
Byerley  v.  Prevott  (Law  Rep.  6  C.P.  144),  com- 
mented on  and  distinguished.  Ex  parte  OdeU; 
in  re  Walden  (App.),  48  Law  J.  Rep.  Bankr.  1 ; 
Law  Rep.  10  Ch.  D.  76. 

5.~The  goods  of  the  defendant  had  been 
seized  in  execution  and  sold  by  the  sheriff  to 
one  Oliver,  to  whom  the  sheriff  gave  an  inven- 
tory and  receipt  attached.  This  document,  which 
was  given  sul^equent  to  the  passing  of  the  Bills 
of  Sale  Act,  1878,  was  not  registered ;  posses- 
sion of  the  goods  was  never  taken  by  Oliver, 
and  they  remained  in  the  possession  of  the  de- 
fendant. Four  days  after,  Oliver  conveyed  the 
goods  by  deed  in  trust  for  the  defendant's  wife, 
with  a  power  to  the  trustee  to  sell  upon  her 
direction.  This  document  was  not  registered. 
The  defendant's  wife  subsequently  sold  the 
goods  to  the  claimant  Watson,  and  an  inventory 
and  receipt  signed  by  her  and  the  defendant 
were  given  to  him ;  this  document  was  duly  re- 
gistered, but  the  trustee  was  not  a  party  to  it. 
Watson  allowed  the  goods  to  remain  in  the 
possession  of  the  defendant: — Held,  that  the 
assignment  to  Watson  was  invalid  and  void  as 
against  an  execution  creditor  of  the  defendant, 
because  not  a  proper  compliance  with  the  BiUs 
of  Sale  Act  and  ^o  contrary  to  the  direction 
of  the  settlement.  (Per  Grove,  J. — Lopes,  J., 
diuenUente),  that  the  assignment  to  Oliver 
being  invalid,  because  not  registered  under  the 
Bills  of  Sale  Act,  1878,  he  could  confer  no 
better  title  than  he  himself  possessed,  and  that 
the  subsequent  assignments  were  therefore  void 
as  against  the  execution  creditor.  Cliapmam  v. 
Knight;  Watson  (claimant),  49  Law  J.  Rep. 
C.P.  425 ;  Law  Rep.  5  C.P.  D.  308. 

The  Court  will  uphold  the  decision  of  the 
Coimty  Court  Judge,  where  it  can  be  supported 
on  points  other  than  those  on  which  he  decided, 
though  such  other  points  were  not  taken  in  the 
Court  below.    Ibid. 

6. — ^A  sheriff's  officer  seized  goods  of  the 
judgment  debtor  at  his  house  under  a  fi.  fa.^ 
and  sold  them  to  the  debtor's  father-in-law,  to 
whom  he  gave  a  receipt  for  the  purchase-money, 
with  an  inventory  of  the  goods  vrritten  under 
it.  On  the  same  day  the  purchaser  let  the  goods 
to  the  debtor,  who  kept  possession  of  them  until 
they  were  again  seized  in  execution: — ^Held 
(affirming  the  judgment  of  a  Divisional  Court — 
Cockbum,  C.  J.,  and  Pollock,  B.),  that  the  receipt 
did  not  require  registration  as  a  bill  of  sale 
within  sections  1  and  7  of  the  Bills  of  Sale  Act, 
1864,  because  the  sale  by  the  sheriff's  officer  was 
a  transaction  complete  and  effectual  in  itselft 
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and  the  receipt  was  not  the  medium  of  transfer 
of  the  goods.  Woodgate  v.  Godfrey  (App.),  49 
Law  J.  Rep.  Ezch.  1  ;  Law  Rep.  5  Ex.  D.  24. 

(3)  A9»ignment  of  fixtviret. 

7. — AssigTiment  bj  way  of  mortgage  of  a 
parcel  of  ground  held  by  underlease,  together 
with  the  steam  saw  mills  and  buildings  thereon, 
and  the  steam-engines,  boilers,  fixed  and  mova- 
ble machinery,  plant,  implements  and  utensils, 
then  or  thereafter  fitted  to  or  placed  upon,  or 
used  in  or  about  the  premises  ;  to  hold  the  said 
hereditaments,  and  such  of  the  machinery, 
plant,  utensils  and  premises  as  were  in  the 
nature  of  landlord's  fixtures,  and  could  not  law- 
fully be  removed  by  the  lessee,  unto  the  mort- 
gagee, his  executors,  administrators  and  assigns, 
for  the  residue  of  the  term  ;  and  as  to  such  of 
the  machinery  and  premises  as  were  in  the 
nature  of  tenant  or  trade  fixtures,  and  could 
lawfully  be  removed  by  the  lessee  thereof,  unto 
the  mortgagee,  his  executors,  adniinistrators 
and  assigns  absolutely.  There  was  power  to  the 
mortgagee  to  sell  the  premises  thereby  assigned, 
or  any  part  or  parts  thereof,  either  together  or 
in  parcels : — Held,  that  the  mortgage  not  being 
registered  as  a  bill  of  sale  was  void  agunst  a 
trustee  in  bankruptcy  as  to  th6  trade  fixtures.  In 
re  Esliek ;  ex  parte  Alexander,  46  Law  J.  Rep. 
Bankr.  30 ;  Law  Rep.  4  Ch.  D.  503. 

8. — A  mortgage  by  mortgagors  in  possession 
of  premises  used  for  the  purposes  of  trade,  con- 
tained a  provision  that  the  mortgage  should 
continue  for  five  years  if  the  interest  should 
be  regularly  paid,  and  the  mortgagors  should 
not  become  bankrupt,  or  take  proceedings  for 
liqnidation  or  composition,  and  also  an  attorn- 
ment clause  whereby  the  mortgagors  attorned 
tenants  to  the  mortgagee  at  a  rent  far  exceed- 
ing the  interest  on  the  mortgage  or  the  annual 
Talue  of  the  property.     The  mortgagors  having 
gone  into  liquidation,  the  mortgagee  claimed 
under  the  attornment  to  distrain  for  a  year's 
rent: — Held  (affirming  the  decision  of  one  of 
the  Registrars),  that  tne  attornment  clause  was 
a  mere  device  for  making  the  chattels  subject 
to  the  mortgage  without  a  bill  of  sale,  and, 
being  a  fraud  upon  the  bankruptcy  laws,  an  in- 
junction must  be  granted  to  restrain  him  from 
proceeding  with  his  distress.    In  re  Thompson  ; 
ex  parte  Willianu  (App.),  47  Law  J.  Rep.  Bankr. 
26 ;  Law  Rep.  7  Ch.  D.  138. 

9. — By  an  indenture,  dated  the  3rd  of  October, 
1865,  a  shipbuilding  yard  and  works  held  under 
a  lease  for  999  years  were  assigned  to  the  debtor, 
to  hold  as  to  the  leasehold  premises  for  the 
residue  of  the  term,  and  as  to  the  machinery 
and  tenant's  fixtures  absolutely.  The  recitals 
stated  the  purchase-money  to  be  2,000Z.  for  the 
leasehold  premises  and  5001.  for  the  tenant's 
fixtures.  The  debtor  borrowed  the  purchase- 
money  from  his  bankers,  and  deposited  with 
them  as  security  the  indentures  of  lease  and 
assignment,  without  any  memorandum.  He 
afterwards  erected  considerable  new  machinery. 

Digest,  1876-1880. 


and  carried  on  business  on  the  premises  till 
1876,  when  he  became  bankrupt,  having  incurred 
a  further  debt  to  his  bankers :— Held,  first,  that 
the  equitable  security  created  by  the  deposit 
did  not  comprise  tenant's  fixtures;  secondly, 
that  tenant's  fixtures  could  not  be  assigned  by 
the  leaseholder  fo  as  to  defeat  the  claim  of  the 
trustee,  except  by  compliance  with  the  Bills  of 
Sale  Act ;  thirdly,  that  the  equitable  mortgage 
was  a  security  for  the  bankers'  subsequent 
advances  by  virtue  of  their  general  lien  upon 
the  deeds.  Ex  parte  Tweedy  ;  in  re  Tretharran, 
46  Law  J.  Rep.  Bankr.  43 ;  Law  Rep.  5  Ch.  D. 
659. 

When  leasehold  property  is  equitably  mort- 
gaged by  simple  deposit  of  deeds,  the  applica- 
tion as  to  trade  fixtures  of  the  Bills  of  Sale 
Act  is  not  excluded.    Ibid. 

10.— In  1864  R.  k  C,  partners  in  trade,  by 
deed  assigned  and  demised  by  way  of  mort- 
gage to  B.  certain  leasehold  premises,  the  good- 
will of  their  business,  and  their  fixtures,  plant 
and  trade  effects,  to  have  and  to  hold  the  lease- 
hold premises  for  the  residue  of  the  terms,  and 
to  have  and  to  hold  the  goodwill  absolutely. 
There  was  no  habendum  as  to  the  fixtures  and 
chattels.     The  deed  contained  a  proviso  for 
redemption,  and  a  power  to  sell  in  default  "  the 
premises  assigned  and  demised  respectively,  or 
any  part  or  parts  thereof,  either  together  or  in 
parcels."    This  deed  was  not  registered  as  a  bill 
of  sale.    In  1876  R.  k.  C.  dissolved  partnership, 
and  R.,  without  the  knowledge  of  B.,  assigned 
to  C.  his  moiety  of  the  mortgaged  property  sub- 
ject to  the  mortgage.    In  1878  C.  became  bank- 
rupt, and  at  the  time  of  his  bankruptcy  was  in 
sole  possession  of  the  mortgaged  property,  and 
his  trustee  claimed  the  whole  of  it : — Held,  that 
the  mortgage  was  a  bill  of  sale  of  the  fixtures 
and  ought  to  have  been  registered  as  such. 
Held  also,  that  B.  and  the  trustee  in  bankruptcy 
of  C.  were  entitled  to  the  mortgaged  property 
in  equal  moieties.    Semble,  if  B.  bad  known  of 
the  change  of  the  interest  in  the  property,  the 
trustee  would  have  been  also  entitled  to  R.'s 
moiety.    In  re  Reed  ;  ex  parte  Brown  (App.), 
48  Law  J.  Rep.  Bankr.  10 ;  Law  Rep.  9  Ch.  D. 
389 

U,— Section  7  of  the  Bills  of  Sale  Act,  1878, 
is  retrospective  to  the  extent  of  giving  a  fixed 
legislative  construction  to  the  term  "  separately 
assigned  or  charged "  as  regards  all  deeds, 
whether  executed  since  or  before  the  commence- 
ment of  that  Act,  but  is  not  so  for  the  purpose 
of  extending  to  deeds  executed  before  the  com- 
mencement of  the  Act  the  wider  meaning  given 
to  the  term  "  chattels  "  by  sections  4  and  5. 
In  re  Armytage  ;  ex  parte  Moore  and  Bohinson^a 
Nottinghamshire  BamHng  Company,  49  Law  J. 
Rep.  Bankr.  60 ;  Law  Rep.  14  Ch.  D.  379. 

(4)  Inventory  of  good*  told. 

12, — An  inventory  of  goods  sold,  with  a  receipt 
for  the  purchase-money  attached  thereto,  is  an 
"  assurance  of  personal  chattels  "  within  section 
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7  of  the  Bills  of  Sale  Act,  1854,  and  requires  re- 
gistration. AlUopp  V.  Day  (7  Hurl,  k,  N.  457  ; 
8.0.  31  Law  J.  Bep.  Bzch.  105)  and  Byerley  v. 
Ptetoit  (Law  Rep.  6  C.P.  144)  questioned.  In 
re  Baum  ;  em  parte  Cooper  (App.),  48  Law  J. 
Rep.  Bankr.  40 ;  Law  Rep.  10  Ch.  D.  313. 

(5)  Agreement  for  »ale  of  furniture  on  hire 

iygtem. 

18. — By  a  written  agreement  R.  hired  fur- 
niture of  the  value  of  63Z.  from  L.  &  Co.  R. 
was  to  paj  for  it  bj  monthly  instalments.  In 
the  event  of  non-payment  of  any  instalment, 
L.  k.  Co.  might  seize  and  remove  the  furniture 
and  retake  possession  of  it.  On  payment  of  all 
the  instalments,  the  furniture  was  to  become 
R.*8  property,  but  until  such  payment  it  was  to 
remain  the  sole  property  of  L.  &  Co.  This 
agreement  was  not  registered  as  a  bill  of  sale. 
The  furniture  comprised  in  the  agreement  was 
in  the  possession  of  R.  at  the  commencement  of 
his  bankruptcy  :~Held,  that  the  property  in 
the  furniture  did  not  pass  to  R.  until  all  the 
instalments  had  been  paid ;  that  neither  the 
agreement  nor  the  licence  to  seize  the  furniture 
amounted  to  a  bill  of  sale  by  R.,  and  therefore 
that  registration  was  unnecessary.  In  re  Robert- 
$on  ;  ex  parte  Lewin  4*  Company  (App.),  47  Law 
J.  Rep.  Bankr.  94  ;  Law  Rep.  9  Ch.  D.  419  (nam, 
em  parte  Crawcour), 

(6)  Transfer  of  bill  of  tale. 

14« — ^A  transfer,  made  subsequently  to  1 864, 
by  a  mortgagee  alone,  without  the  concurrence 
of  the  mortgagor,  of  a  bill  of  sale  made  before 
the  passing  of  the  Bills  of  Sale  Act,  1854,  does 
not  require  registration  under  that  Act  or  under 
the  Amendment  Act  of  1866  as  against  the 
trustee  under  the  bankruptcy  of  the  original 
mortgagor.  In  re  8ka/w  ;  ex  parte  Share ,  46  Law 
J.  Rep.  Bankr.  114. 

Agreemsnt  giving  lien  on  biUe  of  lading  niit  a 
biU  of  tale  within  17  &  18  not,  o,  36.  [See 
Sale  of  Goods,  27.] 

(b)  He-regiitraHon. 

16.~The  Bills  of  Sale  Act,  1866  (29  &  30  Vict. 
o.  96),  s.  4,  requires  the  registration  of  a  bill  of 
sale  to  be  renewed  once  in  every  five  years, 
otherwise  such  registration  shall  cease  to  be  of 
any  effect.  Under  the  principal  Act  (17  &  18 
Vict,  a  36)  8.  1,  bills  of  sale  not  registered  are 
void.  The  goods  under  a  bill  of  sale,  originally 
duly  registered,  were  within  five  years  assigned 
bonajidet  but  the  assignment  was  not  registered, 
nor  was  any  re-registration  of  the  bill  of  sale 
effected : — Held,  that  after  the  expiration  of 
the  five  years  the  bill  of  sale  became  absolutely 
void,  and  the  goods  being  in  the  possession  of 
the  grantor,  were  not  protected  against  his 
creditors.  Karet  v.  The  Kother  Meat  Supply 
Attoeiation  (Lim.),  46  Law  J.  Rep.  Q.B.  648 ; 
Law  Rep.  2  Q.B.  D.  361. 

Suceettive  billt:  banhrtiptey :  protected  trant- 
action,    [See  No.  37  infra.] 


(p)  Priority, 

16. — A  debtor,  by  an  unregistered  bill  of  sale, 
assigned  all  his  property  to  Collins.  By  a  sub- 
sequent registered  bill  of  sale  he  assigned  the 
same  property  to  Cochrane.  He  filed  his  peti- 
tion for  liquidation,  and  a  trustee  was  appointed. 
Cochrane  then  claimed  the  goods  under  his  re- 
gistered bill  of  sale  from  the  trustee,  but  the 
County  Court  Judge  held  that  as  between 
Collins  and  Cochrane  all  the  property  in  the 
goods  passed  to  Collins  by  his  prior  security,  and 
as  nothing  passed  to  Cochrane  under  his  bill  of 
sale,  and  as  Collinses  bill  of  sale  was  void 
against  the  trustee,  the  trustee  was  entitled  : — 
Held,  on  appeal  (discharging  the  order  of  the 
Court  below,  Law  Rep.  3  Ch.  D.  624),  that  after 
the  petition  Collinses  security  was  gone,  and 
that  Cochrane  having  a  good  bill  of  sale  was 
entitled  against  the  trustee.  Ex  parte  Cochrane  ; 
in  re  Barrand  (App.),  45  Law  J.  Rep.  Bankr. 
122 ;  Law  Rep.  4  Ch.  D.  23. 

17.— The  holder  of  a  registered  bill  of  sale  is 
not  deprived  of  his  priority  over  the  trustee  in  a 
subsequent  liquidation  by  the  existence  of  a 
prior  unregistered  bill  of  sale  of  the  same  pro- 
perty. In  re  Barnard  ;  ex  parte  Leman  (App.), 
46  Law  J.  Rep.  Bankr.  38 ;  Law  Rep.  4  Ch.  D. 
23. 

18. — An  equitable  assignment  of  chattels  was 
not  registered  under  the  Bills  of  Sale  Act.  The 
chattels  were  taken  in  execution  by  a  creditor 
of  the  mortgagor,  before  the  mortgagee  had  more 
than  a  merely  formal  possession  of  tbem.  The 
execution  creditor  had,  before  his  debt  was  con- 
tracted, actual  notice  of  the  bill  of  sale : — 
Held,  that  the  execution  creditor  could  not  be 
deprived  of  his  right  to  priority  over  the 
mortgagee.  Le  Neve  v.  Le  Xeve  (Amb.  436)  dis- 
tinguished. Edwardt  v.  Ednsard%  (App.),  45 
Law  J.  Rep.  Chanc.  391 ;  Law  Rep.  2  Ch.  D. 
291. 

A  merely  equitable  assignment  of  chattels  is 
within  the  Bills  of  Sale  Act.    Ibid. 

When  a  receiver  is  appointed  "  upon  giving 
security  "  his  appointment  does  not  take  effect 
until  the  Chief  Clerk  has  certified  that  the 
security  is  perfected.  Till  this  has  been  done 
the  receiver  has  no  right  to  take  possession,  and 
an  interference  with  his  possession  is  not  a  con- 
tempt of  Court.  Decision  of  Mallns,  V.C.  (Law 
Rep.  1  Ch.  D.  455)  reversed.    Ibid. 

(rf)  Certifieate  of  registration, 

19. — It  is  incumbent  on  a  claimant,  under  a 
bill  of  sale,  to  shew  that  the  document  filed  is  a 
true  copy  of  the  original  instrument.  A  certi- 
ficate of  the  registration  of  a  bill  of  sale,  without 
production  of  an  authenticated  or  ofiBce  copy  of 
the  bill  of  sale  certified  to  have  been  registered, 
is  not  sufi&clent.  Hallcett  v.  Emmett,  47  Law  J. 
Rep.  Q.B.  436. 

20.— The  certificate  of  the  filing  of  an  affi- 
davit and  copy  of  bill  of  sale  does  not  relieve 
the  party  who  relies  on  the  bill  of  sale  from 
the  necessity  of  producing  the  copy  filed.    Em- 


BILL   OF   SALE   (B)  FOBMAUTIES. 


91 


m4ftt  T.   Marehantt  Law  Rep.  3  Q.B.  D.  555. 
[But  see  now  41  &  42  Vict.  c.  31,  s.  16.] 

21. — The  certificate  of  registration  of  a  bill  of 
sale  at  the  Queen's  Bench  office  is  no  evidence 
that  the  affidavit  of  execution  has  been  filed,  as 
required  by  the  Bills  of  Sale  Act,  1854  (17  &  18 
Vict.  c.  36),  8.  1.  Mastm  v.  Wood,  45  Law  J. 
Bep.  C.P.  76 ;  Law  Rep.  1  C.P.  D.  63. 

(B)  Formalities  attending  Rbgibtration. 
(a)  DetcHption  of  auignor  and  of  atteiHng 

fritfUM. 

22. — The  registration  of  a  bill  of  sale,  the 
executaon  of  which  has  been  attested  by  two 
witnesses,  will  be  invalid  unless  the  affidavit 
filed  with  the  copy  of  the  bill  of  sale  contains  a 
description  of  both  witnesses.  Picka/rd  v. 
Ma/rriagey  45  Law  J.  Rep.  Ezch.  594  ;  Law  Rep. 
1  Ex.  D.  364. 

23.  —  Joseph  Wood,  who  was  commonly 
known,  and  transacted  business,  under  the 
name  of  Joseph  Albert  Wood,  executed  a  bill 
of  sale,  in  which,  and  in  the  affidavit  filed 
therewith,  he  was  described  as  **  Joseph  Wood, 
of  Lache  Hall  Farm,  in  the  county  of  Chester." 
The  name  '<  Joseph  Albert  "  had  been  assumed 
for  domestic  reasons,  and  the  greater  part  of  the 
farm  was  in  the  county  of  the  city  of  Chester  :— 
Held,  that  the  description  of  the  name  and  re- 
sidence  of  the  grantor  was  sufficient.  In  re 
Wood;  ex  pa/rte  JtHattie  (App.),  48  Law  J. 
Rep.  Bankr.  26;  Law  Rep.  10  Ch.  D.  398. 

Where  there  is  an  error  in  the  name  of  the 
grantor  of  a  bill  of  sale,  the  test  is.  Is  the  mis- 
description one  that  is  calculated  to  deceive,  and 
has  deceived  creditors  7    Ibid. 

24. — The  "  description  of  the  residence  and 
occupation  of  the  person  making  or  giving  "  a 
bill  of  sale  required  by  17  &  18  Vict.  c.  36  (Bills 
of  Sale  Act,  1854),  s.  1,  to  be  filed  with  the  bUl 
of  sale,  is  the  description  of  such  residence  and 
occupation  at  the  dat«  of  the  affidavit,  and  not 
at  the  time  of  the  making  or  giving  of  the  bill 
of  sale.  Button  v.  (TNeiU  (App.),  48  Law  J. 
Rep.  C.P.  368 ;  Law  Rep.  4  C.P.  D.  354. 

26. — In  the  attestation  clause  to  a  bill  of  sale, 
the  attesting  witness  was  described  as  "  E.  C, 
solicitor,  Bloomfield  Street,  London."  In  the 
affidavit  filed  with  the  bill,  the  attesting  witness 
described  himself  as  "  of  Bloomfield  Street,  in 
the  dty  of  London,  solicitor,"  and  the  affidavit 
concluded,  "  I  reside  at  Grove  House,  Acton,  in 
the  dty  of  London ":— Held  (affirming  the 
Court  below,  47  Law  J.  Rep.  Q.B.  596),  that  the 
description  in  the  affidavit  of  the  attesting 
witness's  residence,  though  inaccurate,  was 
sufficient,  as  it  was  not  calculated  to  mislead 
persons  of  ordinary  knowledge  and  intelligence. 
BUmnt  V.  Ha/rri*  (App.),  48  Law  J.  Rep.  Q.B. 
159 ;  Law  Rep.  4  Q.B.  D.  603. 

26. — The  attesting  witness  to  a  bill  of  sale 
was  described  therein  and  in  the  affidavit  of 
execution  as  a  ''gentleman."  He  had  been  a 
proctor's  clerk,  but  had  ceased  to  be  so  for  six 
years;  he  bad  collected  debts,  written  letters 


and  drawn  bills  of  sale ;  he  lived  chiefly  on  an 
allowance  by  his  mother : — Held,  that,  as  the 
witness  did  not  follow  any  regular  employment, 
the  description  "gentleman "  was  suffident 
within  the  Bills  of  Sale  Act,  1854.  Smit\  v. 
Cheese,  45  Law  J.  Rep.  C.P.  156;  Law  Rep. 
I  C.P.  D.  60. 

(c)  Affidavit  as  to  date  ofexeevtion, 

27.— In  the  affidavit  filed  with  a  bill  of  sale, 
pursuant  to  17  &  18  Vict.  c.  36.  s.  1,  the  occu- 
pation of  the  grantor  was  described  thus :  "  Was 
until  lately  a  commerdal  town  traveller  or 
agent " :  —  Held,  an  insufficient  description. 
Cattle  V.  Downton;  Bradley  (claimant),  49 
Law  J.  Rep.  C.P.  6 ;  Law  Rep.  5  C.P.  D.  66. 

28.— The  affidavit  filed  with  a  bill  of  sale, 
under  the  Bills  of  Sale  Act,  1854  (17  &  18  Vict 
c.  36),  s.  1,  stated  that  the  bill  of  sale  was 
executed  "  on  the  day  of  which  the  same  bears 
date,"  and,  in  another  part,  stated  the  day  with 
a  clerical  error,  in  substituting  1806  for  1876  : — 
Held,  a  suffident  affidavit  of  the  time  of  exe- 
cution. Lamb  v.  Bruee,  Duggan  v<  Bruce  and 
Cooper  V.  Bruee^  45  Law  J.  Rep.  Bxch.  538. 

The  affidavit,  filed  as  above,  described  an  at- 
testing witness  to  the  bill  of  sale,  who  was  a 
clerk  in  a  bank,  as  a  *'  clerk": — Held,  a  suffi- 
cient description  of  his  occupation.    Ibid. 

(jd)  J^ffidamt  iwom  hefore  aoUdtor  topartiet, 

29.— An  affidavit  filed  with  a  bill  of  sale  is 
good,  though  sworn  before  a  solidtor  acting 
for  gn^ntor  and  grantee  of  the  bill.  Judg- 
ment of  Lord  Coleridge,  C.  J.,  reversed.  Vernon 
V.  Cooke  (App.),  49  Law  J.  Rep.  C.P.  767. 

(d)  ydn-attestation  of  t^ffidavit. 

SO. — The  non-attestation  of  a  bill  of  sale  to 
which  the  Bills  of  Sale  Act,  1878,  applies,  does 
not  make  it  void  as  between  the  grantor  and 
grantee  thereof.  So  held  by  the  Court  of 
Appeal,  reversing  the  judgment  of  the  Common 
Pleas  Division,  reported  49  Law  J.  Rep.  C.P. 
101 ;  Law  Rep.  5  C.P.  D.  20.  Bavis  v.  Good- 
man (App.),  49  Law  J.  Rep.  C.P.  344 ;  Law  Rep, 
5  C.P.  D.  128. 

(C)  Sktting  forth  Considebation. 

81. — A  bill  of  sale  which  stated  the  amount 
of  consideration  correctly,  but  contained  in- 
correct recitals  as  to  the  time  of  advances  bdng 
made  was  held  void  under  41  &  42  Vict.  c.  31. 
s.  8.  Ex  parte  Carter;  in  re  Threappleton^  Law 
Rep.  12  Ch.  D.  908. 

32. — The  business  which  is  by  the  Bills  of 
Sale  Act  required  to  be  stated  in  the  affidavit, 
is  that  by  which  the  grantor  of  the  bill  of  sale 
ordinarily  seeks  to  make  his  livelihood,  in  re- 
spect of  which  he  contracts  debts  and  which  is 
Ms  substantial  employment,  as  distinguished 
from  any  ancillary  employments  which  he  may 
carry  on  in  addition  for'  amusement  or  other* 
wise.    The  Act  of  1878,  s.  10,  sub-s.  1,  does  not 


n 


BILL  OF  SALE  (D)  GoN8TBUcrnoN  of. 


require  that  in  point  of  fact  the  effect  of  the 
bill  of  sale  shoold  be  explained  by  the  attesting 
solicitor  to  the  grantor,  bat  only  that  the  solici- 
tor should  state  that  he  had  done  so ;  and  the 
neglect  by  the  solicitor  to  perform  his  duty  of 
giving  the  explanation  does  not  avoid  the  bill 
of  sale,  either  as  against  the  grantor  himself  or 
any  other  person.  The  consideration  which  the 
Act  requires  to  be  stated  in  the  deed  is  the 
real  consideration  as  between  the  grantor  and 
grantee — that  which  would  have  been  properly 
stated  in  the  deed  independently  of  the  Act ; 
but  the  Act  does  not  require  every  collateral 
bargain  or  stipulation  connected  with  the  ad- 
vances to  be  set  out.  Ex  parte  The  National 
Merockwtile  Bank  ;  in  re  Hayne$  (App.),  49  Law 
J.  Rep.  Bankr.  62;  Law  Rep.  15  Ch.  D.  42. 

83. — A  bill  of  sale  recited  that  the  grantor, 
having  two  executions  on  his  premises,  and 
being  unable  to  carry  on  his  business  by  reason 
thereof,  had  applied  to  the  grantee  to  lend  him 
182/.  3tf.  to  enable  him  to  pay  out  such  execu- 
tions, and  that  the  grantee  had  agreed  to  this ; 
and  it  then  stated  that  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  said 
sum  of  182/.  Zm.  then  paid,  the  grantor  assigned 
the  goods  therein  mentioned  to  the  grantee. 
The  evidence  was  that  the  182/.  3#.  was  in  fact 
paid  by  the  grantee,  but  that  part  of  it  only 
was  given  to  pay  off  an  execution ;  that  part  was 
given  to  an  execution  creditor,  part  to  the 
grantor's  solicitor  for  costs  and  money  lent  and 
the  residue  to  the  grantor  himself ;  but  that  all 
these  were  so  paid  with  the  knowledge  and 
sanction  of  the  grantor : — Held,  that  the  bill  of 
sale  truly  set  forth  the  consideration  for  which 
it  was  given  so  as  to  satisfy  the  requirements 
of  section  8  of  the  Bills  of  Sale  Act,  1878  (41 
&  42  Vict.  c.  31).  Hamlyn  v.  Betteley,  49  Law 
J.  Rep.  C.P.  466;  Law  Rep.  5  C.P.  D.  327. 

(D)  COMSTBUOTION  AND  EfFBGT  OF. 

(a)  Implied  Ueenee  to  grantor  to  owrry  on 

buiinesi. 

84.— In  an  action  by  the  grantees  of  a  bill 
of  sale  to  recover  certain  goods  comprised 
therein,  the  defendants  pleaded  that  the  goods 
in  question  were  bona  fide  sold  to  them  by  the 
grantor  in  the  ordinary  course  of  his  business, 
and  without  any  notice  that  they  did  not  belong 
to  the  grantor :— Held,  on  demurrer,  that  the 
defence  was  good,  inasmuch  as  there  was  an 
implied  licence  given  to  the  grantor  of  the  bill 
of  sale  to  carry  on  his  trade,  and  consequently 
a  bona^  fide  purchaser  was  protected  by  a  sale 
made  in  the  ordinary  course  of  business.  The 
NationaX  Jfercantile  Bank  v.  Hampton,  49  Law 
J.  Rep.  Q.B.  480 ;  Law  Rep.  5  Q.B.  D.  177. 

35.— ;The  grantor  of  a  bill  of  sale,  described 
In  the  instrument  as  an  innkeeper  and  horse- 
dealer,  in  consideration  of  a  loan  of  100/.  as- 
signed to  the  plaintiff  by  the  said  bill  all  his 
personal  property,  including  an  "  entire  horse 
called  Fireaway,  a  cob  called  Charley,  a  pony 
called  Nelly."    The  bill  of  sale  contained  a 


covenant  that  so  long  as  the  money  should  re- 
main owing  the  g^ntor  would  not  remove  any 
of  the  said  premises  from  the  said  messuage 
without  the  consent  of  the  plaintiff,  and  pro- 
vided that  until  default  in  payment  the  grantor 
should  hold,  make  use  of  and  possess  the  pre- 
mises thereby  assigned.  Subsequently,  and 
without  the  consent  of  the  plaintiff,  the  grantor 
sold  the  three  horses,  Fireaway,  Charley  and 
Nelly,  at  a  public  auotion,  where  one  of  them, 
the  cob,  was  purchased  by  the  defendant.  In 
an  action  of  detinue  brought  by  the  plaintiff 
to  recover  the  cob  or  its  value  from  the  de- 
fendant.—Held,  that  the  object  of  the  bill  of 
sale  being  to  enable  the  gprantor  to  carry  on 
his  business,  the  sale  of  the  horses,  which  mu 
be  taken  to  have  been  sold  in  the  ordinary 
course  of  his  business,  was  not  a  breach  of  the 
covenant,  and  that  the  action  was,  therefore, 
not  maintainable.  The  National  Mercantile 
Bank  V.  Hampton  (see  last  case)  followed. 
Walker  v.  Clay,  49  Law  J.  Rep.  C.P.  560. 

86.— Where  by  a  bill  of  sale  a  trader  assigns 
his  stock-in-trade  as  security  for  the  money 
borrowed,  and  by  its  terms  the  grantor  is  to 
hold  and  use  the  goods  without  hindrance  by 
the  grantee  until  he  makes  default  in  repay- 
ment of  the  money,  there  is  an  implied  licence 
given  to  the  grantor  until  default  to  sell 
the  goods  which  form  such  stock-in-trade,  but 
he  must  do  so  in  the  ordinary  course  of  his 
trade;  and  where,  therefore,  he  sells  fraudu- 
lently, and  not  in  the  ordinary  course  of  his 
trade,  the  purchaser  acquires  no  title  to  them 
as  against  the  grantee  of  the  bill  of  sale,  though 
he  purchases  bona  fide  and  without  notice  of 
the  fraud.  Taylor  v.  M'Keand,  49  Law  J.  Rep. 
C.P.  663 ;  Law  Rep.  6  C.P.  D.  368. 

(b)  Bankruptey:  title  of  trustee. 

87.— A  debtor  gave  a  bill  of  sale  of  all  his 
property  to  A.  to  secure  a  past  debt,  and  on  the 
f oUovnng  day  he  gave  a  similar  bill  of  sale  to 
B.  to  secure  a  past  debt  and  further  advance. 
B.  had  no  notice  of  the  bill  to  A.,  and  neither 
bill  was  registered.  B.  took  possession,  and  the 
debtor  was  afterwards  adjudicated  a  bankrupt, 
the  act  of  bankruptcy  being  the  bill  of  sale  to 
A. :— Held,  that  B.  had  acquired  title  against  the 
trustee  in  the  bankruptcy.  Ex  pc^rte  Payne ; 
in  re  Cron  (APP).  ^^  ^^P-  U  Ch.  D.  639. 

38. — A.  gave  fifteen  successive  bills  of  sale 
during  nine  months  to  secure  the  same  loan. 
The  last  bill  was  registered  the  11th  of  January, 
1877,  the  others  being  all  unr^pstered.  Bach 
bill  recited  the  original  loan  as  having  been  made 
on  the  date  of  sudi  bill.  In  September,  1876,  A. 
coomiitted  an  act  of  bankruptcy,  and  a  petition 
was  filed  by  B.  (a  creditor)  which  stood  over. 
A  receiver  was  appointed  on  the  9th  of  De- 
cember, 1876.  On  the  18th  of  January,  1877, 
A.  filed  a  liquidation  petition  :— Held,  that  the 
bill  of  sale  was  void,  and  the  title  of  the  trustee 
related  back  to  the  act  of  bankruptcy.  The 
fact  that  the  billholder  in  February,  1877,  took 
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an  assignment  of  6/s  debt,  did  not  affect  the 
bankruptcy  proceedings  as  against  other  cre- 
ditors. Ex  parte  Fwrber ;  in  re  Pellem,  Law 
Bep.  6  Ch.  D.  181. 

[And  see  Bankbuptoy,  B  6, 16,  17.] 

(E)  Possession  ob  Appabent  Possession. 

'  89.— Goods  assigned  bj  an  unregistered  bill 
of  sale  were  left  upon  premises  in  the  sole  oc- 
cupation of  the  grantor  under  an  arrangement 
between  the  parties  that  he  should  carry  on  a 
trade  there  as  servant  of  the  g^rantee  at  a 
weekly  salary  and  have  the  use  of  the  goods. 
An  execution  creditor  of  the  grantor  having 
seissed  the  goods, — Held,  that  they  were  in 
the  apparent  possession  of  the  grantor  and 
could  not  therefore  be  claimed  by  the  grantee 
under  the  invalid  bill  of  sale.  Piohvrd  v.  Ma/r- 
riagty  45  Law  J.  Rep.  Exch.  694 ;  Law  Rep.  1 
Ex.  D.  364. 

40. — A  power  to  take  possession  of  chattels 
comprised  in  a  bill  of  sale  on  certain  specified 
events  held  not  to  be  quali^ed  by  a  subsequent 
proviso  that  the  mortgagor  might  retain  pos- 
session till  default.  Ex  parte  National  Gua/r- 
dian  Atawranoe  Company  ;  in  re  Francis  (App.), 
Law  Rep.  10  Ch.  D.  408. 

Friendly  possession  if  real  will  exclude  the 
operation  of  section  15  of  the  Bankruptcy  Act ; 
but  an  apparent  as  well  as  a  real  possession  is 
necessary  under  the  Bills  of  Sale  Act.    Ibid. 

41. — Possession  taken  under  an  unregistered 
bill  of  sale  more  than  twenty-one  days  old  will 
not  avail  against  the  title  of  the  trustee  in 
liquidation  under  a  subsequent  petition,  if  the 
giver  of  the  bill  of  sale  has  committed  a  prior 
act  of  bankruptcy,  though  such  act  of  l»nk- 
ruptcy  may  have  been  unknown  to  the  holder  of 
the  bill  of  sale  at  the  time  when  he  took  posses- 
sion. In  re  Turner;  ex  parte  Attwater  (App.), 
46  Law  J.  Rep.  Bankr.  41 ;  Law  Rep.  6  Ch. 
D.  27. 

42. — The  grantor  of  a  bill  of  sale  of  furni- 
ture was,  by  its  terms,  entitled  to  retain  posses- 
sion of  the  furniture  till  demand  by  the  grantee 
of  pajrment  of  a  debt  due,  and  upon  non-pay- 
ment within  twenty-four  hours  after  such  de- 
mand the  grantee  was  entitled  to  take  posses- 
sion of  the  furniture.  The  grantor,  before 
demand  of  payment,  caused  the  goods  to  be 
conveyed  by  B.  to  the  house  of  H.,  where  she 
(the  grantor)  intended  to  lodge.  B.,  with  the 
consent  of  H.,  placed  the  goods  in  four  rooms, 
locked  the  rooms  and  took  the  key  away.  The 
grantee  having,  by  demand  and  non-payment  of 
the  debt,  become  entitled  to  possession  of  the 
goods,  gave  notice  of  his  title  to  H.,  and  at- 
tempted to  take  possession  of  them,  but  was 
prevented  by  H.  from  doing  so.  While  matters 
remained  in  this  position  the  grantor  of  the  bill 
of  sale  filed  a  petition  for  liquidation.  The  bill 
of  sale  was  unregistered.  On  interpleader 
between  the  grantor  and  the  trustee  in  liquidation, 
—Held,  first,  that  the  g^rantor  was  in  occupation 
of  the  rooms,  and  so  in  possession  of  the  furni- 


ture ;  secondly,  that  if  the  effect  of  the  deposit 
of  the  furniture  at  the  house  of  H.  had  been  to 
make  H.  the  bailee  of  the  goods  for  the  grantor, 
they  would  still  have  been  in  possession  of  the 
grantor ;  possession  of  a  bailee  being,  for  the 
purposes  of  the  Bills  of  Sale  Act,  possession  of 
the  bailor;  thirdly  (reversing  the  decision  of 
the  Court  of  Exchequer),  that,  whether  the  goods 
were  in  the  possession  of  the  grantor  as  occu- 
pant of  the  rooms,  or  as  bailor  of  the  goods  to 
H.,  the  demand  of  possession  by  the  grantee 
(though  the  refusal  to  accede  to  it  was  wrongful) 
had  not  the  effect  of  taking  the  goods  out  of 
the  possession  of  the  g^ntor,  for  the  purposes 
of  the  Bills  of  Sale  Act.  Ancona  v.  Rogers 
(App.),  46  Law  J.  Rep.  Exch.  121 ;  Law  Rep.  1 
Ex.  D.  285. 

43. — If  the  grantee  of  an  unregistered  bill 
of  sale  given  by  way  of  mortgage  attempts  to 
take  possession  of  the  property  comprised  in  it 
before  he  is  authorised  to  do  so  by  the  terms  of 
the  deed,  he  is  a  mere  trespasser,  and  his  pos- 
session will  not  be  extended  by  construction  of 
law  beyond  the  articles  of  whic^  he  has  obtained 
actual  physical  possession,  though  in  the  case 
of  a  person  who  is  entitled  to  tiDce  possession 
the  possession  of  one  article  may  be  construed 
as  the  possession  of  all  that  is  comprised  in  the 
deed.  Ex  parte  Fletcher  ;  in  re  Henley  (App.), 
46  Law  Rep.  Bankr.  93 ;  Law  Rep.  5  Ch.  D.  809. 

44. — Where  a  grantee  under  an  unregistered 
bill  of  sale  has,  before  the  bankruptcy  of  the 
grantor,  acquired  possession  of  the  goods  so  as 
to  exclude  the  apparent  possession  of  the 
grantor,  it  is  immaterial  whether  the  possession 
has  been  obtained  by  means  of  a  transaction 
which,  taken  per  se,  would  have  amounted  to  a 
fraudulent  preference.  Decision  of  Bacon,  C.J., 
reversed.  (Per  James,  L.J.)  Obeervations  on 
Darby  v.  Smith  (8  Term  Rep.  82).  Ex  parte 
Symmans ;  in  re  Jordan  (App.),  Law  Rep.  14 
Ch.  D.  693. 

Holder  of^  taking  poisessum  after  expiration  of 
grantor^ i  tenancy  a  treepoMer  as  against  land- 
lord.    [See  Injunction,  16.] 

Injunction  against  grantee  in  actual  possession, 
when  granted.    [See  BANKBUPTCr,  N  3.] 

(F)  Afteb-aoquibed  Pbopebty. 

46. — M.  assigned  to  the  plaintiff  all  the  ma- 
chinery, plant,  &c.,  upon  certain  leasehold  pre- 
mises, comprising  a  sugar  refinery,  warehouse 
and  other  offices,  as  well  as  the  machinery, 
plant,  &c.,  '*  which  shall  hereafter  be  upon  the 
said  premises,"  for  securing  a  sum  of  money 
and  interest.  The  assignment  was  duly  regis- 
tered under  the  Bills  of  Sale  Act.  The  interest 
due  under  the  above-mentioned  security  being 
in  arrear  the  plaintiff  obtained  judgment  of  re- 
covery of  the  premises.  Prior,  however,  to  the 
writ  of  possession  being  delivered  to  the  sheriff, 
the  latter  had  seized  a  considerable  amount  of 
machinery  and  fixtures,  used  in  connection  with 
the  sugar  refinery,  but  acquired  subsequently  to 
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the  de^  under  a  writ  of  fi-fa.  issued  by  the 
defendants  upon  a  judgment  obtained  against 
M.p  who  was  then  in  possession  of  the  pre- 
mises and  of  the  property  seised : — Held 
(on  the  authority  of  Holroyd  v.  Marshall, 
23  Law  J.  Rep.  Ghana  193),  that  as  the 
assignment  to  the  pUintiff,  though  of  after-ao- 
quired  property,  was  absolute,  and  not  a  mere 
agreement  to  assign,  and  as  the  goods  were 
sufficiently  specific  to  make  the  assignment 
operative  in  equity,  the  plaintiff  was  entitled  to 
the  property  seized  as  against  the  defendants. 
Zeatkam  v.  Amor,  47  Law  J.  Rep.  Q.B.  581. 

46. — A  bill  of  sale  purported  to  assign  all 
the  stock-in-trade  in  certain  specified  premises, 
and  also  "  the  stock-in-trade  which  shoidd  at  any 
time  during  the  continuance  of  the  security  be 
brought  into  the  premises  or  be  appropriated  to 
the  use  thereof,  either  in  addition  to  or  in  sub- 
stitution for  stock-in-trade  now  being  therein  ** : 
— Held,  a  valid  assignment  of  stock-in-trade 
which  had  been  subsequently  brought  into  the 
premises  in  addition  to  or  in  substitution  for 
the  stock-in-trade  originally  therein.  Lazarus  v. 
Andrade,  49  Law  J.  Rep.  G.P.  847 ;  Law  Rep.  6 
C.P.  D.  318. 

(G)  Mortgage:  Consolidation. 

47. — The  rule  that  the  mortgagee  of  two 
estates  belonging  to  the  same  mortgagor  may 
consolidate  them,  so  that  one  cannot  be  redeemed 
without  the  other,  will  not  be  extended  so  as  to 
enable  the  grantee  of  a  bill  of  sale  who  has 
realised  his  security  to  appropriate  any  remain- 
ing surplus  of  the  goods  assigned,  and  so  defeat 
the  right  of  an  execution  creditor  thereto,  on 
the  ground  that  the  grantee  is  also  mortgagee 
of  land  of  the  grantor,  and  has  a  right  to  con- 
solidate the  two  securities.  Chesworth  v.  Htmt. 
ffarrison  (claimant),  49  Law  J.  Rep.  C.P.  507  ; 
Law  Rep.  5  C.P.  D.  266. 

(H)  Default  in  Payment:  Giving  Time. 

48. — By  a  bill  of  sale,  dated  the  9th  of  July, 
1878,  the  plaintiff  assigned  to  the  defendant 
certain  furniture  and  goods  in  his  house,  subject 
to  the  proviso  that  if  the  plaintiff  should  pay 
to  the  defendant  a  sum  of  ,42Z.  by  twenty-five 
consecutive  weekly  payments  on  every  Monday 
before  noon  the  assignment  should  be  void.  It 
was  also  agreed  that  the  plaintiff  might  at  any 
time  after  the  execution  of  the  bill  of  sale  take 
possession  of  the  property  therein  comprised 
and  retain  possession  thereof  until  all  the 
moneys  payable  should  be  fully  paid;  and 
further  that  if  default  should  be  made  by  the 
plaintiff  in  payment  of  any  of  the  instalments 
on  the  days  on  which  such  should  become  due, 
the  whole  amount  which  at  the  time  of  such 
default  should  be  unpaid  should  at  once  become 
due,  and  the  defendant  was  empowered  thereon 
to  sell  the  property  and  to  receive  the  moneys 
arising  from  such  sale.  The  previous  instal- 
ments having  been  paid  by  the  plaintiff,  he 
failed  to  pay  the  fourteenth  instalment,  due  on 


the  14th  of  October;  he  saw  the  defendant  on 
the  16th  of  October,  and  asked  for  time.  The 
defendant  replied  that  he  "  would  not  look  to  a 
week."  On  the  plaintiff's  returning  home  on 
the  17th  of  October  he  found  that  the  goods 
had  been  seized  and  sold.  In  an  action  for 
conversion  and  for  an  improper  sale,  the  jury 
found  for  the  plaintiff  on  the  ground  that  the 
defendant  had  induced  him  to  believe  that  he 
would  not  seize  the  goods : — Held  (by  the  Court 
of  Appeal,  a-ffirming  the  judgment  of  the  Queen's 
Bench  Division),  that  there  must  be  a  new  trial, 
for  that  the  defendant  was  entitled  by  the  pro- 
visions of  the  bill  of  sale  to  seize  on  de&ult, 
that  there  had  been  a  default  and  that  he  had 
not  in  any  way  induced  the  plaintiff  to  alter  his 
position.  Albert  v.  The  Qrotx>enor  Iiwestmsnt 
Company  (37  Law  J.  Rep.  Q.B.  24)  questioned. 
WilUams  v.  tStem  (App.),  49  Law  J.  Rep.  C.P. 
663 ;  Law  Rep.  5  C.P.  D.  409. 

(I)  Illegal  Considbsation  :  Compounding 

Felont. 

49. — M.,  being  already  indebted  to  B.,  wrote 
telling  him  he  had  forged  his  signature  to  a  bill 
of  exchange  for  100/.,  and  entreating  B.  to  take 
up  the  bill  to  save  him  from  prosecution  and 
ruin,  and  offering,  if  B.  would  do  so,  to  give  a 
bill  of  sale  of  all  his  property  to  secure  the 
amount  of  the  existing  debt  and  the  further 
advance.  B.  advanced  the  money  and  took  the 
bill  of  sale.  Shortly  afterwards  he  took  posses- 
sion under  it  and  sold  the  goods,  and  subse- 
quently M.  was  adjudicated  bankrupt,  the  exe- 
cution of  the  assignment  being  the  alleged  act 
of  bankruptcy.  On  an  application  by  the  trustee 
to  recover  the  proceeds  of  the  sale, — Held,  that 
assuming  the  transaction  between  B.  and  li. 
was  ille^,  yet  as  B.  had  obtained  possession  of 
the  property,  M.  being  in  p€m,  delicto,  could  not, 
if  he  had  remained  solvent,  have  recovered  it 
back,  and  that,  there  having  been  no  offenoe 
against  the  bankruptcy  laws,  the  trustee  in 
bankruptcy  stood  in  no  better  position.  £x 
parte  Butt ;  in  re  Maplebaok  (App.),  46  Law  J. 
Rep.  Bankr.  14 ;  Law  Rep.  4  Ch.  D.  150. 

Semble,  that  the  transaction  did  not  amount 
to  compounding  a  felony,  or  to  misprision  of 
felony.    Ibid. 

BISHOP. 

[Provision  for  establishment  of  bishoprics  of 
Liverpool,  Newcastle,  Southwell  and  WaJcefield. 
41  k  42  Vict.  c.  68.] 

Refusal   to   institute:    duplex   querela.     [See 
Chubch  and  Clebgt,  25,  32.] 

BOARD   OF   HEALTH. 
[See  Public  Health  Act,  1-17.] 

BOARD   OF  TRADE. 

Costs  of:  appeal  from  wreck  commissioners.  [See 
Mebchant  Shipping  Acts,  5.] 
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Jurudietion  and  powers  of^oito  railway $.    [See 
Railway,  31,  34.] 

Salvoffe  ierviees,  riff  At  to  reoover  in  respect  of, 
[See  Shipping  Law,  T  8.] 

Iramways  Act,  1 870,  regulations  of,  tmder,    [See 
Tkamways,  1.] 

BOMBAY  CIVIL  SERVICE   FUND. 

By  the  original  articles  of  the  Bombay  Civil 
Service  Fund  the  widows  of  subscribers  were 
entitled  to  pensions  of  300^  a  year,  subject  to  a 
proviso  for  reduction  in  case  they  were  possessed 
of  private  property  exceeding  the  amount  of  200/. 
ayear.  By  subsequent  resolutions  it  was  provided 
that,  on  payment  of  a  certain  percentage  by 
each  subscriber,  his  widow  should  be  entitled  to 
an  annuity  of  3002.  a  year,  irrespective  of  her 
private  property.  A  subscriber  quitted  the  ser- 
vice while  the  resolutions  were  in  force,  and 
died  in  a  few  years  without  ever  having  paid  the 
percentage.  His  widow  died  many  years  after- 
wards. During  her  widowhood  she  had  received 
an  annuity  under  the  original  articles,  but  she 
had  offered  to  pay  the  percentage,  and  had 
claimed  an  annuity  under  the  resolutions: — 
Held,  in  a  suit  by  her  administratrix,'  that  she 
was  not  entitled  to  such  annuity,  but  that  she 
was  entitled  to  an  annuity  under  the  original 
articles.  Edwards  v.  Warden  (H.L.),  46  Law  J. 
Bep.  Chanc.  713 ;  Law  Rep.  I  App.  Cas.  304. 

The  widow's  pension  under  the  original  arti- 
cles had  from  a  certain  date  been  annually  re- 
duced by  an  improper  calculation  of  the  amount 
of  her  private  fortune : — Held,  that  her  adminis- 
tratrix was  entitled  to  have  the  difference  made 
up  to  her  from  the  time  when  the  reduction 
commenced,  and  that  there  was  an  express  trust 
for  the  widow  to  which  the  Statute  of  Limita- 
tions was  no  bar.     Ibid. 

Held  also,  that  this  was  not  a  case  in  which 
interest  could  be  claimed  on  the  arrears.    Ibid. 


BOND. 

1. — By  a  deed  for  declaring  the  trusts  of 
remittances  to  be  sent  from  time  to  time  to  this 
country  from  Peru  for  the  purposes  of  a  railway 
undertaking,  after  reciting  that  arrangements 
had  been  made  for  the  issue  of  a  public  loan  of 
1,000,000/.  in  mortgage  bonds,  redeemable  by 
half-yearly  drawings  in  ten  years,  it  was  pro- 
vided (clause  2)  that  the  sums  to  be  remitted 
from  time  to  time  should  be  applied  on  the  next 
following  1st  of  December  and  1st  of  June,  as 
the  case  might  be,  in  payment  of  the  principal 
sums  secured  by  such  of  the  said  mortgage  bonds 
as  should  have  been  drawn  on  the  preceding 
lat  of  November  and  1st  of  May,  as  the  case 
might  be,  and  of  the  half-yearly  interest  on  such  of 
the  said  mortgage  bonds  as  should  be  outstand- 
ing and  bearing  interest,  but  no  interest  should 
be  payable  on  any  drawn  bond  after  the  day 
fixed  for  its  redemption.  Provided  that  the 
mortgagors  might  in  any  year  redeem  any  larg^er 


amount  than  ten  per  cent,  of  the  bonds,  and  for 
that  purpose  might  cause  any  larger  number  of 
bonds  than  before  provided  to  be  drawn  for  re- 
demption in  any  year.  Clause  3  provided  for  the 
advertisement  of  drawn  bonds  on  the  assump- 
tion that  the  funds  for  payment  were  duly 
remitted,  and  clause  8  charged  all  bonds  on  the 
undertaking ;  and  by  clause  15,  aft^r  giving  power 
to  the  trustees  to  take  possession  of  the  mort- 
gaged property  if  default  were  made  in  payment 
of  principal  and  interest,  it  was  provided  that 
the  trust>ees  should,  out  of  any  money  which 
should  come  to  their  hands,  after  certain  neces- 
sary payments,  apply  the  residue  of  the  said 
moneys  in  or  towards  payment  of  the  principal 
moneys  and  interest  secured  by  the  said  mortgage 
bonds  in  the  following  order—  that  is  to  say : 
first,  in  payment  of  all  arrears  of  interest  actu- 
ally due  on  such  of  the  said  bonds  as  should  be 
outstanding  and  bearing  interest ;  secondly,  in 
redemption  of  such  an  amount  of  the  said  mort- 
gage bonds  as  ought  to  have  been  redeemed  on 
any  previous  1st  of  June  or  1st  of  December, 
but  might  not  have  been  redeemed  in  conse- 
quence of  default  in  providing  the  necessary 
funds ;  and,  lastly,  in  the  payment  of  the  future 
interest  on  the  bonds  and  the  redemption  of  the 
same  in  any  future  half-year.  The  bonds  issued 
in  pursuance  of  this  deed  were  for  payment  to 
the  bearer  of  each  bond  of  the  principal  sum 
secured  on  the  Ist  of  June  or  1st  of  December, 
as  the  case  might  be,  next  following  the  day  on 
which  the  bond  should  be  drawn,  and  interest 
thereon  at  seven  per  cent.,  semi-annually  on 
every  1st  of  June  and  1st  of  December  up  to 
and  including  the  day  on  which  the  principal 
sum  should  become  payable ;  and  to  each  bond 
were  attached  coupons  for  the  half-yearly  in- 
terest extending  over  ten  years.  Default  having 
been  made  in  the  remittances,  the  trustees  took 
possession  of  the  property,  and  from  time  to 
time  received  various  sums  of  money  on  account 
of  the  profits,  but  not  enough  to  pay  in  full  the 
half-yearly  interest  and  also  the  principal  due 
upon  the  bonds,  which  were  from  time  to  time 
drawn  for  repayment.  In  an  action  for  deter- 
mining the  rights  of  the  holders  of  the  drawn 
and  undrawn  bonds  respectively,  it  was  held  by 
the  Master  of  the  Bolls  that,  after  the  day  fixed 
for  redemption,  interest  on  the  principal  sums 
secured  by  the  drawn  bonds  was  only  recover- 
able as  damages,  and  was  not,  upon  the  con- 
struction of  the  deed,  payable  out  of  the  moneys 
in  the  hands  of  the  trustees  on  drawn  bonds 
after  the  day  when  they  ought  to  have  been 
paid.  But  upon  appeal  this  decision  was  re- 
versed, and  it  was  held  that  interest  at  seven 
per  cent,  was  payable  pari  passu  upon  the  drawn 
bonds  until  actual  payment.  CordiUo  v.  Weyue* 
Un  (App),  46  Law  J.  Rep.  Chanc.  691 ;  Law  Rep. 
6  Ch.  D.  287  (mm.  QordiUo  v.  WegueUn), 

Held  also  (by  James,  L. J.,  and  Amphlett,  JJl., 
Brett,  J. A.,  dissentiente),  that  as  well  the  drawn 
bonds,  in  payment  of  which  default  had  been 
made,  as  the  undrawn  bonds,  were  outstanding 
and  bearing  interest  within  the  meaning  of  the 
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deed,  and  interest  npon  tbem  was  payable  ^ri 
pa$9U  with  the  undrawn  bonds.    Ibid. 

(P(9r  Brett,  J.  A.),  the  ondrawn  bonds  only  were 
outstanding  and  bearing  interest  within  the 
meaning  of  the  deed,  and  interest  npon  those 
bonds  was  payable  in  priority  to  the  others. 
Ibid. 

2. — The  Bolivian  Government  having  granted 
a  concession  for  a  scheme  for  opening  a  com- 
mnnication  between   Bolivia  and  the  Atlantic 
by  the  Amazon,  which  involved  the  nuiking  of 
a  railway  on  Brazilian  territory  for  which  a  con- 
cession was  obtained  from  the  Oovemment  of 
Brazil,  the  N.  Company  was  formed  in  America 
for  effectuating  the  general  scheme,  and  the  C. 
Company  was  formed  in  London  for  making 
the  railway.     In  January,  1872,  a  prospectus 
was  issued  in  England  by  the  Bolivian  Ctovem- 
ment  and  the  two  companies  inviting  subscrip- 
tions to  a  loan  for  which  bonds  were  to  be 
given,  the  payment  of  which  was  to  be  secured 
by  the  general  liability  of  the  Bolivian  Govern- 
ment, and  by  the  hypothecation  of  the  customs 
duties  on  imports  by  the  new  route,  and  of  the 
entire  net  profits  of  the  company.    This  loan 
was  taJcen  up  by  the  public  to  a  laige  amount. 
The  C.  Company  had  contracted  to  make  the 
line  for  600,000/.,  which  amount  was  set  apart 
out  of  the  proceeds  of  the  loan  in  pursuance  of 
a  provision  in  the  prospectus,  and  remained  in 
the  hands  of  trustees.    The  rest  of  the  money 
was  paid  partly  to  the  Bolivian  Government 
and  partly  to  the  N.  Company,  by  whom  it  was 
expended.    The  C.  Company  commenced  the 
works,  but  shortly  afterwards  repudiated  the 
contract  on  the  ground  that  they  had  been  de- 
ceived, and  the  N.  Company,  in  October,  1877, 
entered  into  another  contract  with  other  per- 
sons to  make   the  railway,  on   terms   which 
would  make  the  cost  greatly  exceed  600,000Z., 
and  which  in  some  important  particulars,  as  the 
Court  of  Appeal  considered,  were  prejudicial  to 
the  rights  of  the  bondholders.     The  Bolivian 
Government  in  the  meantime  revoked  the  con- 
cession.    In  March,  1878,  a  bondholder  com- 
menced an  action  on  behalf  of  himself  and  all 
the  bondholders  except  one,  who  was  a  defen- 
dant, the  Bolivian  Government  being  a  co-plain- 
tiff, to  have  the  fund  in  the  hands  of  the  trustees 
divided  among  the  bondholders,  on  the  ground 
that  the  scheme  had  become  abortive.    It  was 
admitted  that  the  cost  of  making  the  railway 
would  exceed  the  sum  in  the  hands  of  the  trus- 
tees, but  it  did  not  appear  that  there  were  any 
engineering  diflSculties  making  it  impossible  to 
construct  the  railway.    The  shares  in  the  N. 
Company  had  for  the  most  part  been  allotted 
as  fully  paid-up  shares,  and  nothing  could  be 
obtained  from  calls.     The  shares  in  the  railway 
coinpany  had,  by  arrangements  between  the 
two  companies,  become  the  property  of  the  N. 
Company,  and  there  were  no  shareholders  in 
the  railway  company  liable  to  calls :— Held  (by 
Fry,  J.),  that  as  there  were   no  insuperable 
engineering  diflaculties,  the  scheme  could  not 
be  pronounced  impracticable ;  that  the  revoca- 


tion of  the  concession  by  the  Bolivian  Govern* 
ment  was  unjustifiable,  and  one  to  whidi  the 
Court  ought  not  to  give  effect,  and  that  the 
action  must  be  dismissed.  Held,  (by  the  Court 
of  Appeal),  first,  that  as  the  funds  in  the  hands 
of  the  trustees  were  admittedly  insufficient  to 
complete  the  railway,  and  the  company  had  no 
means  of  raising  further  funds,  it  had  become, 
in  a  business  sense,  impracticable  to  carry  into 
effect  the  scheme,  and  to  give  the  bondholders 
the  security  on  the  &uth  of  which  they  ad- 
vanced their  money,  and  that  they  were  entitled 
to  have  the  fund,  which  was  still  im  medio,  in 
the  hands  of  the  trustees,  returned  to  them; 
secondly,  that  assuming  the  revocation  by  the 
Bolivian  Government  of  their  concession  to  be 
unjustifiable  (which  in  the  opinion  of  the  Court 
of  Appeal  it  was  not),  still  it  was  the  act  of  a 
sovereign  power  with  which  the  Court  could 
not  interfere,  and  made  it  impossible  for  the 
bondholders  to  have  the  security  on  the  faith 
of  which  their  money  was  advanced ;  thirdly, 
that  the  dissent  of  some  of  the  bondholders 
did  not  take  avray  the  right  of  the  others  to 
have  their  shares  of  the  money  returned  to 
them  on  the  ground  of  the  scheme  having  be- 
come abortive.  WiUon  v.  Church  (App.),  Law 
Rep.  13  Ch.  D.  I ;  affirmed  on  app^  by  H.L., 
Law  Bep.  6  App.  Gas.  176  (nom.  National  Bo- 
Hrian  Aapiffotiom  Company  v.  Tft2itm). 

An  agreement  had  been  entered  into  with  the 
C.  Company,  by  which  they  were  entitled  to  be 
paid  out  of  the  fund  in  question  as  the  works 
proceeded.  After  they  had  incurred  expenses 
in  connection  with  the  works,  they  repudiated 
the  contract,  on  the  ground  that  they  had  been 
induced  to  enter  into  it  by  misrepresentation : — 
Held,  that  they  had  no  lien  on  the  fund  for  the 
expenses  incurred  by  them.    Ibid. 

8. — The  plaintiffs  having  advanced  BOl.  to  A. 
took  the  joint  and  several  bond  of  A.  and  the 
defendant  as  security  for  the  loan.  The  bond 
was  conditioned  for  the  repayment  of  the  loan  in 
five  years,  by  quarterly  instalments  of  SI.  10»., 
if  A.  should  live  so  long.  The  instalments  were 
calculated  so  as  to  cover  principal,  interest, 
expenses  and  premium  for  the  insurance  of  A.'s 
life.  In  case  of  default  in  payment  of  any 
instalment  the  whole  of  the  instalments  up  to 
the  end  of  the  five  years  were  to  become  imme- 
diately due  and  payable.  Default  was  made, 
and  the  plaintiffs  sued  for  the  whole : — Held  (by 
Bowen,  J.,  49  Law  J.  Rep.  Q.B.  247;  Law  Rep. 
6  Q.B.  D.  121),  on  further  consideration  (distin- 
guishing Thompmn  v.  Hudim^  38  Law  J.  Rep. 
Chanc.  431),  that  the  provision  beirig  one  which 
did  not  revive  an  old  right,  but  which  created  a 
new  one,  was  to  be  regarded  as  a  penalty ;  and 
that  equity  would  not  allow  the  plaintiffs,  by 
reason  of  the  default  in  payment  of  an  instal- 
ment, to  claim  and  receive  not  merely  their 
money  back  with  interest  and  expenses,  but 
also  the  unpaid  premiums  on  a  life  insurance, 
which  would  no  longer  be  kept  up,  and  interest 
on  a  loan  which  would  have  ceased  to  be  out- 
standing; and  that  the  plaintiffs  were  therefore 
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only  entitled  to  the  one  instalment  and  interest ; 
bnt  held  on  appeal  (reversing  the  judgment  of 
Bowen,  J.),  that  the  stipulation  was  not  bj  way 
of  penal^,  and  therefore  that  the  plaintiffs 
were  entitled  to  recover.  The  Pratsetor  En- 
dowmefU  Society  v.  €friee  (App.).  49  Law  J.  Bep. 
Q.B.  812 ;  Law  Bep.  6  Q.B.  D.  692. 

4. — Debentures  issued  by  a  foreign  company 
and  (diarging  its  estate,  property  and  effects, — 
Held  to  be  mere  bonds  and  not  mortgages.  Nor- 
ton V.  The  Horenoe  Lamd  and  Wbrhi  Qmipimy, 
Law  Bep.  7  Gh.  D.  332. 

Adm4mtiration  hond,    [See  Pbobatb,  23-27.] 

Ibreign,  gift  of,     [See  Will,  Constbuction, 
D13.] 

Lamdi Cla%Lie» Aatt%u%der,  [See Lands  Clausbs 
Consolidation  Act,  41, 42.] 

Bailmay  hmds:  depotU  of  at  tecwriiy.      [See 
MOBTGAOB,  39.] 

BONUS. 

Inmramee:   whether  to  de  added  to  oa^Ual 
[See  Tenant  for  Lifb,  10.] 

BOOTY  OF  WAB. 

Her  Majesty  by  Boyal  warrant  "granted" 
booty  of  war  to  the  Secretary  of  State  for  India 
in  Council  **  in  trust  **  to  distribute  amongst  the 
persons  found  entitled  to  share  it  by  the  decree 
of  the  Judge  of  the  Court  of  Admiralty,  to  whom 
the  matter  had  been  referred  for  that  purpose. 
An  action  having  been  brought  against  the 
Secretary  of  State  for  India  in  Council  by  K., 
on  behalf  of  himself  and  all  the  other  parties 
entitled  to  share,  alleging  that  a  portion  only 
of  the  fund  had  been  distributed,  and  ftiMming 
an  account  and  the  distribution  of  the  residue, 
•-Held  (reversing  the  decision  of  Hall,  V.C), 
that  the  warrant  did  not  operate  as  a  transfer 
of  property  or  create  a  trust ;  and  that  the  de- 
fendant, being  merely  the  agent  of  the  Sovereign 
to  distribute  the  fund,  was  not  liable  to  account 
to  the  parties  found  entitled.  IRnloch  v.  The 
Secretary  of  State  for  India  in  CownoU  (App.), 
49  Law  J.  Bep.  Chanc.  671  j  Law  Bep.  16  CAu 
D.  1. 

BOBOUGH. 
[See  Municipal  Corporation  :  Parliahbnt.] 

BOTTOMBY. 
[See  Shipping  Law,  C] 

BOUNDABIES. 

A  small  piece  of  garden  ground  was  let  for 
600  years  at  a  nominal  rent  to  an  adjoining 
owner,  subject  to  a  restrictive  covenant : — Held, 
that  an  action  to  ascertain  boundaries  could  be 
brou^t  by  the  landlord  during  the  term.  In- 
stead of  issuing  a  commission,  the  Judge  di- 
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rected  an  enquiry  as  to  the  boundaries.  Spihe 
V.  Harding,  47  Law  J.  Bep.  Chanc.  323 ;  Law 
Bep.  7  Gh.  D.  871.    • 

BBANfCH  BANK. 
[See  BANKER,  4.] 

BBEACH  OF  PBOMISE   OF   MABBIAGB. 
[See  EviDSNCB,  24 ;  Infant,  18-20.] 

BBEACH  OF  TBUST. 
[See  Trust  and  Truster,  C] 

BBBAD. 

The  6  5c  7  Will.  4.  c.  37.  s.  7  enacts  that  in 
case  any  baker  or  seller  of  bread,  or  his  or  her 
journeyman,  servant,  &c.,  employed  by  such 
baker,  shall  at  any  time  carry  out  or  deliver  any 
bread  without  being  provided  with  a  correct 
beam  and  scales  wiSi  proper  weights  or  other 
sufficient  balance,  he  shall  for  every  such  offence 
forfeit  or  pay  any  sum  not  exceeding  bl.  A 
baker  carrying  on  business  at  a  shop,  under  a 
course  of  dealing  with  a  customer  which  had 
continued  for  two  years,  supplied  bread  to  such 
customer  at  her  house,  always  entering  in  his 
book  the  amount  of  bread  left  from  time  to 
time.  He  carried  out  this  bread  in  a  cart  with- 
out being  provided  with  weights  and  scales  :^ 
Held,  that  he  was  liable  to  be  convicted  under 
the  above  section.  Sobineon  v.  CUff,  46  Law  J. 
Bep.  M.C.  109 ;  Law  Bep.  1  Ex.  B.  294. 

BBIBBBY. 

At  municipal  election.    [See  Mxtnicipal  Cor- 
poration, 11.] 

At  parUamewtary  election,    [See  Parliament, 

6.] 

BBIBGE. 

Negligence :  raHmay  bridge :  truehs  laden  too 
high,    [See  Nbqliobnoe,  23.] 

BBOEEB. 

Pcnonal  UaHUty  vndcr  contract. 

1« — The  defendant,  a  broker,  delivered  to 
the  plaintijGb  a  note  in  the  following  form : 
**  Messrs.  Southwell,  I  have  this  day  sold,  by 
your  order  and  for  your  account  to  my  princi- 
pals, five  tons  of  anthracene,  payment  in  cash  in 
fourteen  days  after  delivery,  less  2^  per  cent, 
discount,  and  one  per  cent,  brokerage.  W.  A. 
Bowditch  " : — Held  (reversing  the  decision  of  the 
Court  below,  46  Law  J.  fiSp.  C.P,  374;  Law 
Bep.  1  C.P.  D.  100),  that  there  was  nothing  in 
the  language  of  the  above  contract  to  make  the 
defendant  personally  liable,  as  buyer  of  the 
goods,  to  the  plaintiffs.  Bimpkrey  v.  Dale  (27 
Law  J.  Bep.  Q.B.  390)  and  Fteet  v.  Mutton  (41 
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Law  J.  Rep.  Q.B.  49}  diatingiiiBheGL  SoMtmeU 
v.  Btmditeh  (App.),  46  Law  J.  Bep.  O.P.  630  \ 
Law  Bep.  1  C.P.  D.  874. 

2. — ^A  stockbroker  who  is  instructed  to  sell 
trust  funds,  and  to  re-invest  the  purchase-money, 
with  actual  notice  of  the  trust,  is  a  trustee  of 
the  proceeds  of  sale,  and  the  customer  employing 
him  is  entitled,  as  against  his  trustee  in  bank- 
ruptcy, to  so  much  of  the  proceeds  of  sale  as  can 
be  identified.  In  re  Straekan;  ex  parte  Choke 
(App.),  46  Law  J.  Bep.  Bankr.  62 ;  Law  Bep.  4 
Ch.  D.  123. 

'    U$age  of  market, 

8. — Where  a  person  desiring  to  speculate  has 
instructed  a  broker  on  the  Stock  Bxohange  to 
buy  and  seU  stocks  for  him,  with  the  intention 
that  he  should  only  receive  or  pay  "  difiEerences," 
and  has  authorised  the  broker  to  pay  any  losses 
for  him,  the  broker  is  entitled  to  recover  any 
sums  which  he  has  so  paid  for  the  principal,  even 
though  he  has  not  entered  into  separate  con- 
tracts on  his  behalf,  but  has  appropriated  to 
him  parts  of  larger  amounts  of  stock  which  he 
(the  broker)  has  bought  as  a  principal  with  the 
view  of  dividing  them  among  different  clients 
for  whom  he  has  been  instructed  to  buy.  Jtobin" 
$on  V.  MoUett  (44  Law  J.  Bep.  C.P.  362 ;  Law 
Bep.  7  B.  &  L  App.  802)  distinguished.  Ms 
jforte  Bogere;  in  re  Rogers  (App.),  Law  Bep.  16 
Gh.  D.  207. 

Signature  to  eontract  in  brokef^i  hook, 

4« — ^Where  a  broker  acting  for  the  plaintiff 
made  a  contract  for  the  sale  of  goods  to  the 
defendant,  sending  a  note  to  each  party,  but 
signing  oxily  that  which  was  sent  to  the  seller, 
but  entering  the  contract  in  his  book,  in  which 
he  signed  both  the  bought  and  sold  note, 
and  the  defendant  kept  the  note  sent  to 
him  without  objection  until  called  upon  to  ac- 
cept the  goods,  and  then  repudiated  the  con- 
tract, on  the  ground  that  the  note  was  not 
signed, — Held,  first,  that  the  defendant  had,  by 
his  conduct,  admitted  the  broker's  authority  to 
make  the  contract  for  him,  and  was  therefore 
bound  by  his  signature  to  the  sold  note ;  and, 
secondly,  that  the  signed  entry  in  the  broker's 
book  was  a  sufficient  memorandum  within  the 
Statute  of  Trauds.  Tkompton  v.  Gardiner,  Law 
Bep.  1  C.P.  D.  777. 

Cuitom  of  London  biU-hrokers:  gua/ramtee  of 
hUl  of  ewekange.  [See  Bill  of  Exohakqb, 
82.] 

TTtage  of  dry  goods  market,    [See  Salb,  24.] 

BUILDING. 

Re-^n/eettment  in,  under  JUindi  CUvutes  Act, 
[See  Lakds  Clausbs  Consolidation  Act, 
22.  28.] 

Restrictive  covenant:  bwttdmg,  [See  Injunc- 
tion, 2i] 


BUILDma  COKTBAOT. 

[See  Action,  4 ;  B ankbuptct,  B  20 ; 
CONTBACT,  17,  83,  36,  38.] 

Arckitect  appointed  under  huUding  eontraet : 
liabmty  for  want  of  eare  and  sktil  in  certi- 
fying,   [See  Abbitbation,  13.] 

BUILDING  SOOIBTY. 
[See  Fbibndly  Socibtt.] 

BUBIAL. 

(A)  BUBUL  within  100  YABD0  OF  A  DWBLL- 

INGhHOUSB. 

(B)  BUBIAL  GbOUND. 

(C)  BUBIAL  FBB8. 

[Amendment  of  the  Public  Health  Act,  1876, 
as  to  interments.    42  k,  43  Vict.  c.  31.] 

[Notice  may  be  given  that  burial  will  take 
place  in  a  churchyard  or  graveyard  without  the 
rites  of  the  Church  of  Enghmd  (sea  1).  Burial 
may  be  with  or  without  religious  service  (sec.  6). 
Burials  to  be  conducted  in  a  decent,  orderly 
manner,  and  without  obstruction  (sec.  7).  A(^ 
not  to  give  right  of  burial  where  no  previous 
right  existed  (sec.  9).  Burials  under  the  Act 
to  be  r^^tered  (sec.  10).  Burial  service  of  the 
Church  of  Bngland  may  be  used  in  unoonse- 
orated  ground  (sec.  12).  Church  of  England 
clergy  relieved  from  penalties  in  certain  cases 
(sec.  13).    43  &  44  Vict,  a  41.] 


(A)  Btjbial  within  100  yabdb  of  a 

DWBLLING-HOnBB. 

1.— 18  &  19  Vict.  c.  128.  s.  9,  only  prohibits 
actual  burial  within  100  yards  of  a  house,  not 
the  erection  of  a  cemetexy  within  that  limit 
Lord  Cowley  v.  5yM(App.),  Law  Bep.  6  Ch.  D. 
944. 

The  defendant  obtained  pennisslon  from  the 
Home  Secretary  to  convert  certain  land  into  a 
cemetery,  and  commenced  negotiations  for  that 
purpose,  which  fell  through.  On  the  plaintiff 
threatening  to  take  proceedings  to  restrain  the 
use  of  any  portion  within  100  yards  of  the 
plaintifPs  house  as  a  cemetery,  the  defendant 
replied  that  he  had  no  intention  of  doing  so, 
and  if  he  changed  his  mind  he  would  give  the 
plaintiff  two  months'  notice  of  his  intention, 
and  that  he  would  not  bury  within  100  yards 
without  the  plaintiff's  consent.  Bacon,  V.C., 
having  granted  an  injunction  to  restrain  the 
defendant  from  using  the  ground  in  question,  or 
any  part  thereof,  for  burial  or  for  a  cemetery, — 
Held,  on  appeal,  that  such  injunction  must  be 
dissolved.    Ibid. 

(B)  BUBIAL  Gbound. 

a, — The  parish  of  W.  consisted  of  the  town- 
ship of  W.  and  five  other  townships,  each  of 
these  six  townships  having  separate  overseers 
and  a  separate  poor-rate.    The  parish  church- 
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yard  of  W.  having  become  insaffident  for  the 
purposes  of  burial,  a  detached  piece  of  land 
was  in  1838  conveyed  to  the  commissioners 
nnder  the  Church  Building  Acts  as  an  addition 
to  it.  This  piece  of  land,  which  was  situate  in 
the  township  of  W.,  was  used  as  the  burial 
ground  for  the  whole  parish  until  1854,  when 
it  was  closed  by  Order  in  Council,  and  a  burial 
board  for  the  township  of  W.  was  formed : — 
Held,  that,  under  18  k  19  Vict.  c.  128.  s.  18, 
a  burial  ground  which  is  closed  by  Chrder  in 
Council,  must,  if  it  is  a  diurchyard,  be  kept  in 
order  by  the  churchwardens,  and  if  it  be  a 
cemetery  formed  by  a  burial  board,  by  the 
burial  board ;  and  that  therefore  the  ground  in 
question,  being  a  churchyard,  was  to  he  kept  in 
order,  not  by  the  bunal  board,  but  by  the 
churchwardens : — Held  also,  that  the  expenses 
of  keeping  the  ground  in  order  were  to  be  re- 
paid to  the  churchwardens  out  of  the  rate  for 
the  township  of  W.,  being  a  place  having  a 
separate  poor-rate  within  which  the  ground  was 
situate,  and  not  out  of  the  rates  of  all  the 
towTisMps  composing  the  parish  to  which  the 
burial  ground  had  belonged.  Eeg,  v.  The 
Bwrial  Board  of  JBUhop  Wearmouth  (App.), 
Law  Bep.  5  Q.B.  D.  67. 

8. — The  Consistorial  Court  has  no  power  to 
giant  a  faculty  for  the  conversion  of  a  church- 
yard into  a  public  garden,  but  where  a  church- 
yard is  closed  the  (%urt  can  grant  a  faculty  to 
make  paths,  plant  flowers  and  erect  gates  in  it, 
and  remove  high  walls.  In  re  St.  ^eorge^S'in-' 
thd-Boit,  Law  Bep.  1  P.  B.  311. 

(C)  BUBIAL  FSBB. 

4. — ^A  cemetery  was  incorporated  xmder  a 
local  Act  not  differing  substantially  from  the 
Cemeteries  Clauses  Act,  and  containing  a  reser- 
vation of  fees  "  to  the  incumbent  for  the  time 
being  of  the  church  or  chapel  of  the  parish  or 
other  ecclesiastical  district  or  division  "  thereof. 
Subsequently  three  new  ecclesiastical  districts 
were  formed  out  of  the  parish.  In  an  action 
by  the  rector  of  the  old  parish  to  recover  from 
the  incumbents  of  the  new  districts  the  fees  for 
the  burial  of  persons  removed  from  the  eccle- 
siastical districts, — Held  (affirming  the  judg- 
ment of  the  Exchequer  Division),  that  the 
defendants  were  entitled  to  the  fees  claimed  by 
the  plaintiff.  VaaghiM  v.  The  South  Metropolitan 
Cemetery  Company  (1  Jo.  k.  H.  256 ;  30  Law 
J.  Bqp.  Chanc.  265)  followed.  Bowyer  v.  StaU' 
Hal  (App.),  Law  Bep.  3  Ex.  D.  315. 


BY-LAWS. 

[See  MuiaciPAL  Cobpobatiok,  14;  Public 
Health  Aot,  6-8;  Bailway,  14-20;  Ship- 
nsQ  Law,  B  26.] 

CAB  OWNEB. 

Cab  proprietor  and  driver^  relation  between. 
[See  MAflTHB  AHD  Sbbyant,  13.] 


CALL. 

Liability  of  exeoistor  for :  whether  payable  out 
of  oorpus  or  income.  [See  Tenant  fob 
Life,  3.] 

PoToer  to  make  calls,    [See  Company,  G  4.] 

CAMPBELL'S  ACT. 

A  new  trial  may  be  granted  for  inadequacy  of 
damages  in  an  action  for  personal  injuries  where 
the  Court  is  of  opinion  that  from  the  circum- 
stances of  the  case  the  damages  are  unreason- 
ably small.  PhUUps  v.  The  Zondon  a/nd  South 
Western  Bailway  Company,  48  Law  J.  Bep. 
Q.B.  693 ;  Law  Bep.  4  Q.B.  D.  406. 
[And  see  Estoppel,  1.] 

CANADA. 
[See  COLONL/iL  Law,  1-17.] 

CANAL. 

[Provisions  for  the  registration  and  regulation 
of  canal  boats  used  as  dwellings.  40  &  41  Vict. 
a  60.] 

Overflow :  extraordinary  rain :  negligence.  [See 
Neoligenob,  10.] 

Bail/way  and  Canal  Trqfflc  Act.   [See  Cabbieb, 
11, 12 ;  Bailway,  22-26.] 

Batedbility  of  canal.    [See  BATES,  13.] 

CANCELLATION. 

Qf  bills  of  exchange :  collateral  securities.    [See 
Bill  of  Ezohanqe,  27.] 

Of  shares  in  company.    [See  Company.] 

CABGO. 

[See  Mabine  Inbubanob;  Shipping  Law, 

D,F.] 

CABBIAGE. 

When  a  coach-builder  lets  cabs  at  30«.  per 
week,  payable  weekly,  the  cabs  to  be  the  hirer's 
property  if  he  pays  30*.  for  seventy-five  weeks 
consecutively,  and  51.  additional  at  the  end  of 
ibat  time,  subject  to  the  coach-build^s  right 
to  resume  possession  on  failure  in  the  wee^y 
payments,  such  coach-builder  is  not  a  "  person 
keeping**  cabs  within  38  &  39  Vict.  c.  23.  s.  11, 
and  not  liable  for  keeping  such  cabs  without  a 
licence.  Barber  v.  Callow,  Law  Bep.  2  C.P.  D. 
558. 

CABBIEB. 
(A)  Cabbibbs  of  GtooDS  ob  Passenobbs* 

LUGGAOB. 

(a)  Act  of  Qod:  liability  of  carrier  for 

loss  by. 

(b)  Warranty  of  seaworthiness  of  ship. 
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(e)  Carrien  Act. 

(1)  Paimtinffs. 

(2)  Damage  to  good$  carried  beyond 

degtination, 

(3)  Felonioumet  of  icrwmt. 

(d)  Carrier  or  warehouicwuin, 

(e)  Pauengeri  Vuggaae, 

(1)  lAoMUty  of  raHway  compa/ny  as 

ineuren. 

(2)  Conditions   limiting  carrier^  Ua- 

bUity. 
(8)  Breach  of  contract  to  deUeer  on 
partieuUx/r  day. 

(B)  CONYETANCK  OF  PAB8ENOKB8. 

(a)  Implied  contract  by  eompamy  conveying 

other  oompdMv^s  panengen, 
(h)  Evidence  of  negligence. 

(1)  Qucition  for  Jury. 

(2)  Train  overehooting  platform. 

(fi)  Condition  limiting  carrier^  liability. 


(A)  GABBIBBS    of    QOODB  OB  PAflgBKOBBS' 

LUOOAOB. 

(a)  Act  of  God:  liability  of  carrier  for  lou  by, 

1. — ^In  order  to  come  within  the  exception  of 
loss  bj  the  act  of  God  as  applied  to  the  liability 
of  a  common  carrier,  the  loss  need  not  haTe 
been  caused  directly  and  exclusively  by  such  a 
direct  and  violent  and  sudden  and  irresistible 
act  of  nature  as  the  carrier  could  not  by  any 
amount  of  ability  foresee,  or,  if  he  could  foresee 
it,  could  not  by  any  amount  of  care  and  skill 
resist  so  as  to  prevent  its  effect.  A  loss  is  a 
loss  by  the  act  of  Gh>d  if  it  is  occasioned  by  the 
elementary  forces  of  nature  unconnected  with 
the  agency  of  man  or  other  cause ;  and  a  com- 
mon carrier  is  entitled  to  immunity  in  respect 
of  loss  so  occasioned  if  he  can  shew  that  it 
could  not  have  been  prevented  by  any  amount 
of  foresight,  pains  and  care  reasonably  to  be 
required  of  him.  If  the  loss  is  occasioned  partly 
by  the  act  of  God  as  above  defined,  and  partly 
by  some  other  cause,  which,  if  it  had  been  the 
sole  cause  of  the  loss,  would  have  furnished  a 
defence,  the  carrier  will  be  entitled  to  immunity 
in  respect  of  such  loss  if  he  can  shew  that  it 
could  not  have  been  prevented  by  any  amount 
of  foresight,  pains  and  care  reasonably  to  be 
required  of  him,  and  (per  Cockbum,  C.  J.),  in  such 
cases  a  conmion  carrier  has  done  all  that  is 
reasonably  to  be  required  of  him,  if  he  has  used 
all  the  means  to  which  prudent  and  experienced 
carriers  ordinarily  have  recourse  to  ensure  the 
safety  of  goods  entrusted  to  them  under  similar 
circumstances.  Nugent  v.  Smith  (App.),  45  Law 
J.  Rep.  C.P.  697 ;  Law  Rep.  1  C.P.  D.  423. 

There  is  no  foundation  for  the  doctrine  that 
all  owners  of  ships  carrying  goods  for  hire, 
whether  they  be  common  carriers  or  not,  are 
subject  to  the  same  liability  as  that  which 
attaches  to  the  common  carrier.    Ibid. 

Judgment  of  the  Common  Pleas  Division  (45 
Law  J.  Rep.  C.P.  19 ;  Law  Rep.  1  C.P.  D.  423) 
reversed.    Ibid. 


(d)  Warramity  ef  eeanfcrthimett  cfihSp. 

2. — ^A  shipowner  warrants  the  fitness  of  his 
ship  when  she  starts,  and  not  merely  that  he 
will  honestly  and  bona  fide  endeavour  to  make 
her  fit  This  rule  is  not  limited  to  cases  in 
which  the  shipowner  holds  himself  ont  as  a 
common  carrier.  KopHoffY.  Wileon,  45  Law  J. 
Rep.  Q.B.  436 ;  Law  Rep.  1  Q.B.  D.  377. 

Cc)  CarrienAct. 
(1)  Paintings. 

8.— The  word  "paintinp"  in  the  Cairien 
Act  means  articles  of  artistic  value  as  paintings. 
Models  and  working  designs  for  carpets  and 
rugs,  painted  by  hand  and  skilfully  designed, 
but  of  value  in  the  carpet  trade  only,  are  not 
within  the  class  designated.  Wbodmard  v.  2%e 
London  and  North  Western  BaiUoay  Company, 
47  Law  J.  Rep.  Ezch.  263 ;  Law  Rep.  3  Sx.  D. 
121. 

(2)  Ikmage  to  goods  carried  beyond  destination. 

4. — The  provisions  of  the  Carriers  Act  M>1^7> 
notwithstanding  that  the  goods  have  been  un- 
intentionally carried  to  a  place  beyond  the  place 
to  which  they  have  been  consigned,  and  there 
injured.  Morritt  v.  The  North  Eastern  BaiUeaiy 
Company  (App.),  45  Law  J.  Rep.  Q.B.  289 ;  Law 
Rep.  1  Q.B.  D.  802. 

The  plaintiff,  a  passenger  by  the  defendants' 
railway,  took  with  him,  along  with  other  lug- 
gage, two  pictures  which  were  duly  lab^ed  to 
D.  The  value  of  the  pictures,  which  exceeded 
lOZ.,  was  not  declared,  nor  was  any  increased 
rate  of  charge  paid.  The  pictures  were  acci- 
dentally carried  beyond  D.  and  considerably 
damaged : — ^Held  (in  the  Court  of  Queen's  Bench), 
that  the  defendants  were  not  liable— (per  Black- 
bum,  J.,  and  Field,  J.),  because  they  were  pro- 
tected by  the  provisions  of  the  Carriers  Act; 
(per  Quain,  J.),  because  they  were  bailees,  and 
there  was  no  evidence  of  n^ligenoe  such  as 
would  make  them  liable.  And  on  appeal  the 
judgment  was  affirmed,  on  the  ground  that  de- 
fendants were  protected  by  the  provisions  of  the 
Carriers  Act.    Ibid. 

(3)  Felonious  act  of  servant. 

5. — Certain  pictures  above  the  value  of  101. 
were  delivered  to  the  defendants  to  be  carried, 
and  were  by  them  placed  in  a  van  in  their  yard 
preparatory  to  their  transmission.  A  man,  by 
representing  himself  to  be  one  C.  (who  was  a 
driver  in  the  employ  of  M.,  the  defendants' sub- 
contractor), obtiuned  from  the  defendants'  de- 
livery clerk  a  pass  and  other  documents,  which 
enabled  him  to  take  the  van  from  the  yard  and 
so  to  steal  the  pictures.  An  action  having  been 
brought  for  their  value,  the  material  issue  was 
whether  they  were  lost  through  the  felonious 
act  of  the  defendants'  servants.  A  case,  em- 
bodying the  above  facts,  with  power  to  the 
Court  to  draw  all  necessary  inferences,  having 
been  stated, — ^Held,  that  the  defendants  were 
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not  estopped  from  denying  that  the  thief  was 
their  servant,  and  that  the  Court  would  not 
infer  that  he  was.  Wa^f  y.  The  Great  Eastern 
JRailway  (hmpanf,  45  Law  J.  Bep.  Q.B.  874 ; 
Law  Bep.  1  Q.B.  D.  692. 

id)  Carri&r  or  warehauiejiuM, 

6. — Certain  goods  were  consigned  hy  the  de- 
fendants' railway  to  W.,  addressed  to  the  plain- 
tiff, "  to  be  left  till  called  for."  On  their  arrival 
at  W.  they  were  plaoed  in  the  station  warehonse 
to  await  their  being  called  for.  Two  days  after- 
wards, without  default  on  the  part  of  the  de- 
fendants, the  warehouse  was  burned  down  and 
the  plaintiff's  goods  were  consumed  by  fire : — 
Held,  that  the  goods  were  not,  at  the  time  when 
they  were  destroyed  by  fire,  in  the  custody  of 
the  defendants  as  carriers,  but  as  warehousemen, 
and  that,  consequently,  the  defendants  were 
not  liable  for  a  loss  which  had  arisen  through 
no  default  on  their  part.  Chapman  v.  The 
Great  Western  JRailway  Qmpany ;  The  Same 
V.  The  London  and  JYoHh  Western  Baiheay 
Omtpoiwif,  49  Law  J.  Bep.  Q.B.  420;  Law  Bep. 
6  Q.B.  D.  278. 

(0)  Paesengert^  Wgga^e, 
(1)  LiahUUy  of  railway  company  as  imurers, 

7. — Bailway  companies  are  not  insurers  of 
that  portion  of  a  passenger's  luggage  which  is, 
at  his  request  or  with  his  consent,  placed  in  the 
same  carriage  in  which  he  travels  or  is  about  to 
travel ;  but  they  are  liable  for  loss  or  injury  to 
it  caused  by  theur  negligence.  Bergheim  v.  The 
Great  Eastern  Railway  Company  (App.),  47 
Law  J.  Bep.  C.P.  318;  Law  Bep.  S  C.P.  D.  221. 

(2)  Effect  of  conditions  Umiting  oa/rrier$* 

liability, 

8. — ^If  a  cloak-room  ticket  has  on  the  &ce  of 
it  a  plain  and  unequivocal  reference  to  the  con- 
ditions printed  on  the  back,  the  person  taking 
such  ticket  is  bound  by  the  conditions,  whether 
he  has  made  himself  acquainted  with  them  or 
not.  ffarrii  v.  The  Great  Western  SaUway 
Company,  46  Law  J.  Bep.  Q.B.  729 ;  Law  Bep. 
1  Q.B.  D.  616. 

Held  (by  Blackburn,  J.,  and  MeUor,  J. ;  die- 
emtiente  Lush,  J.),  that  the  benefit  and  protec- 
tion of  the  conditions  were  not  lost,  because  the 
i^iggage  was  not  actually  warehoused  in  the 
cloak-room,  but  was  stolen  from  the  vestibule. 
Ibid. 

Henderson  v.  Stevenson  (Law  Bep.  2  Sc.  &  D. 
App.  470)  distinguished.    Ibid. 

9.— The  plaintiff  deposited  his  bag  in  the 
doak-room  of  a  station  on  the  def  enduits'  rail- 
way, and  paid  2d,  He  received  in  return  a 
printed  ticket,  bearing  on  the  face  of  it  a  receipt 
for  one  article,  and  at  the  bottom  the  words, 
**  See  back."  At  the  back  of  the  ticket  were  the 
words,  "  The  company  will  not  be  responsible 
for  any  package  exceeding  the  value  of  lOZ.** 
The  same  oonditions  were  also  printed  on  a  pla- 
card hung  np  in-  the  cloak-room.    In  an  action 


against  the  company  for  the  loss  of  the  bag 
while  thus  in  their  cloak-room,  the  plaintiS 
claimed  more  than  102.  for  the  value  of  the  bag 
and  its  contents.  The  defendants  resisted  the 
claim,  on  the  ground  that  they  were  relieved 
from  responsibility  by  the  above  conditions. 
The  Judge  at  the  trial  left  two  questions  to 
the  jury :  First,  Did  the  plaintiff  read,  or  was 
he  aware  of  the  special  terms  of  the  contract  ? 
and,  secondly,  If  not,  was  he  guilty  of  negli- 
gence in  b^g  unaware  of  them?— Held,  by 
Mellish,  L.J.,  and  Baggallay,  L.J.  (reversing  the 
decision  of  the  Common  Pleas  Division,  46  Law 
J.  Bep.  C.P.  616 ;  Law  Bep.  1  C.P.  D.  618),  that 
there  had  been  a  misdirection,  and  that  the 
proper  question  for  the  jury  was,  whether  the 
defendants  had  done  what  was  reasonably  suffi- 
cient to  give  the  plaintiff  notice  of  the  condi- 
tion ;  and  that,  if  that  question  were  answered 
in  the  affirmative,  judgment  should  be  given  for 
the  defendants.  By  Bramwell,  L.J.,  that,  on 
the  facts,  the  Judge  should  have  directed  a  ver- 
dict for  the  defendants.  Parher  v.  The  South 
Eastern  Railway  Company  and  GabeU  v.  The 
South  Eastern  Railway  Company  (App.),  46  Law 
J.  Bep.  C.P.  768 ;  Law  Bep.  2  C.P.  D.  416. 

10. — The  plaintiff,  an  intending  passenger 
by  the  defendants'  railway,  reached  the  depar- 
ture station  about  half  an  hour  too  early,  in 
consequence  of  a  mistake  as  to  the  time.  Her 
liiggAge  was  taken  from  the  cab  by  a  porter, 
who  directed  her  to  get  a  ticket  while  he  labelled 
the  luggage,  telling  her  that  the  booking  offioe 
would  be  open  in  a  few  minutes.  After  the 
plaintiff  had  waited  two  minutes  the  office  was 
opened,  and  the  plaintiff  took  her  ticket ;  but 
when  she  got  on  to  the  platform  she  discovered 
that  one  of  the  articles  taken  from  the  cab  by 
the  porter  was  missing.  The  defendants  posted 
notices  in  their  stations  to  say  that  their  ser- 
vants are  strictly,  forbidden  to  take  charge  of 
any  articles ;  and  that  any  article  which  a  pas- 
senger wishes  to  leave  at  a  station  should  be 
deposited  in  the  cloak-room ;  and  that  they  will 
not  be  responsible  for  any  article  left  on  their 
premises  in  any  other  manner : — Held,  that  such 
notice  did  not  apply  to  this  case,  where  the 
liiggago  was  taken  charge  of  by  the  porter  at 
the  oommencement  of  &e  plaintiff's  journey, 
and  was  not  given  to  him  to  be  left  on  the  sta- 
tion for  the  convenience  of  the  plaintiff ;  that 
the  luggage  was  thcoref ore  received  by  the  porter 
within  the  scope  of  his  authority,  and  ddivery 
to  him  was  d&very  to  the  defendants  as  car- 
riers, and  they  were  liable  for  the  loss.  LoveU 
V.  The  London,  Chatham  and  Ikfver  RaUway 
Company,  46  Law  J.  Bep.  Q.B.  476. 

11. — The  defendants  charge  two  rates  fbr 
the  conveyance  of  certain  articles— one  the 
ordinary  parliamentary  rate,  when  they  take  the 
ordinary  liability  of  the  carrier ;  and  the  other  a 
reduoed  rate,  in  which  case  they  make  it  a  con- 
dition of  carriage  that  the  sender  relieves  them 
of  all  liability  for  loss  or  damage,  except  upon 
proof  that  suoh  loss  or  damage  arose  from  wilful 
misoonduot  on  the  part  of  the  company's  ser- 
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Tants :— Held,  that  nnder  these  drcomstanoefl, 
the  oondition  relieving  the  oompany  when  goods 
are  carried  at  the  lower  rate  is  "  jost  and  rea- 
sonable/'within  section  7  of  the  Railway  and 
Ganal  Traffic  Act,  1864  (17  &  18  Vict.  c.  31). 
Zewit  V.  The  Great  Western  Bailway  Companf 
(App.),  47  Law  J.  Bep.  Q.B.  131 ;  Law  Bep  3 
Q.B.  D.  196. 

The  plaintiff's  agent  sent  cheeses,  one  of  the 
articles  conveyed  at  the  lower  rate,  from  London 
to  Shrewsbury.  The  cheeses  were  improperly 
packed  into  the  train  by  the  company's  servants 
in  London,  and  in  consequence  arrived  at 
Shrewsbury  in  a  greatly  daouiged  condition : — 
Held,  that  though  there  was  clear  evidence 
that  the  cheeses  had  been  in  fact  improperly 
packed,  yet,  as  there  was  none  to  shew  either 
that  the  packers  knew  that  tiiey  were  packing 
them  in  a  manner  likely  to  damage  them,  or 
that  it  had  been  brought  to  their  knowledge 
that  that  mode  of  i^Mng  might  lead  to  such 
damage,  and  that  they  had  then  packed  the 
cheeses  in  that  mode,  careless  whether  it  would 
result  in  such  damage  or  not,  there  was  no  evi- 
dence of  wilful  misconduct  on  their  part,  so  as 
to  render  the  defendants  liable.    Ibid. 

12.— Ftesengers'  luggage  is  within  section  7 
of  the  Bailway  and  Canal  Traffic  Act  (17  k.  18 
Vict.  c.  31),  and  therefore  railway  companies 
are  liable  for  loss  or  injury  to  such  luggage  in 
the  receiving,  forwarding  or  delivery  thereof, 
occasioned  by  the  neglect  of  such  companies,  or 
their  servants,  notwithstanding  any  notice  or 
oondition  made  and  given  by  them  in  any  wise 
limiting  such  liabili^.  Cohen  v.  The  South 
Etutem  Railway  Company  (App.),  46  Law  J. 
Bep.  Bzch.  417 ;  Law  Bep.  2  Ex.  D.  263 ;  affirm- 
ing the  decision  of  the  Exchequer  Division,  46 
Law  J.  Bep.  Exch.  298 ;  Law  Bep.  1  Ex.  D.  217. 

The  provisions  of  that  7th  section  are  by  31 
k.  32  Vict.  c.  119.  s.  16  extended  to  the  convey- 
ance by  water  of  such  luggage  by  railway  com- 
panies using  steam  vessels  for  the  purpose  of 
carrying  on  a  communication  between  any  towns 
or  ports.    Ibid. 

(3)  SroMh  of  oontraet  to  deliver  on  p€urtumlar 

day, 

18.— The  plaintiff  was  a  dealer  in  cattle  spice, 
and  was  in  the  habit  of  going  about  to  agri- 
cultural shows,  exhibiting  samples  of  his  goods. 
He  so  exhibited  them  at  B. ;  and  desiring  to  ex- 
hibit them  at  N.,  he  had  tiiem  delivered  to  an 
agent  of  the  defendants  (a  railway  oompany), 
who  had  a  special  office  on  the  show  ground  at 
B.  for  the  purpose  of  forwarding  goods  that  had 
been  exhibited.  The  defendants'  clerk  supplied 
a  blank  consignment  note.  This  the  plaintiff's 
agent  filled  up,  describing  the  goods  as  sundries, 
and  the  address  as  Newcastle  Show  Ground,  and 
indorsing  it,  "  Must  be  delivered  Monday  cer- 
tain." A  conversation  also  took  place  with 
reference  to  the>  vital  importance  of  having 
the  goods  at  N.  on  Monday.  The  goods  not 
having  been  delivered  at  N.  on  Monday,  nor 
in  time  for  the  Show,  the  plaintiff,  who  had 


eone  there  to  meet  them,  saed  the  defendants 
for  the  non-delivery,  claiming  damages  for  his 
expenses  and  loss  of  time  or  profit.  The  defen- 
dants paid  10{.  into  Court  to  cover  expenses, 
and  a  verdict  was  entered  for  2(U.  additional,  in 
respect  of  loss  of  time  or  profit: — Held,  that 
the  verdict  was  right,  the  surrounding  drcum- 
stanoes  justifying  the  inference  that  &e  defen- 
dants' clerk  knew  the  purpose  for  which  the 
goods  were  wanted,  and  made  that  the  basis  of 
&e  contract,  so  as  to  render  the  defendants 
responsible  for  the  damage  naturally  flowing 
from  the  non-delivery.  Also,  that  in  the  case 
of  a  man  whose  business  it  was  to  attend  agri- 
cultural shows  and  make  profit  thereby,  the 
profit  which  would  have  been  made  at  a  parti- 
cular show  is  not  too  speculative  to  form  the 
subject  of  damages.  Simpeon  v.  The  London 
and  North  Weetem  Bailway  Company,  46  Law 
J.  Bep.  Q.B.  182 ;  Law  Bep.  1  Q.B.  D.  274. 

DeUcery  to  pauenger, 

14. — Luggage  labelled  and  placed  in  a  railway 
luggage  van  is  in  the  custody  of  the  company 
until  the  passenger  has  an  opportonity  of  claim- 
ing it  and  taking  it  away ;  and  the  taking  of  the 
luggage  out  of  the  van  at  its  destination  and 
plaong  it  on  the  platform  does  not  constitute 
delivery ;  the  company  remains  liable  until  the 
passenger  has  been  idlowed  a  reasonable  time. 
Patioheiderys  The  Great  Western  BaUway  Oom- 
pany, Law  Bep.  8  Ex.  D.  168. 

(B)  CONYBYANOB  OF  PAflSBNOBBS. 

(a)  Implied  contract  by  oompany  oowoeying 
poitenyers  of  other  company. 

16.— The  South  Western  Bailway  Company 
have  a  station  at  Bichmond.  Above  the  booking- 
office  are  the  words  *' South  Western  and  Metro- 
politan Booking-Office  and  District  Bailway." 
The  defendants  have  a  railway  from  Hammer- 
smith to  Shaftesbury  Bead,  and  running  powers 
over  the  South  Western  line  from  ShtU^bury 
Boad  to  BdchmondL  The  plaintiff  took  from  a 
servant  of  tiie  South  Western  Bailway  Company 
at  Bichmond  a  return  ticket  to  Hammersmith. 
The  ticket  was  stamped  **  via  Shaftesbury  Boad 
and  District  Bailway."  On  his  return  journey 
he  traveled  by  a  train  belonging  to  and 
managed  by  the  defendants.  The  defendants' 
oarriages,  although  suited  to  their  own  sta- 
tions, were  unsuited  to  the  platform  of  the 
South  Western  station,  and  the  plaintiff  was 
hurt  in  alighting  at  Bichmond.  In  an  action 
for  damages  the  jury  found  that  the  accident 
was  caused  by  the  negligence  of  the  defen- 
dants : — ^Held  (affirming  the  judgment  of  the 
Common  Pleas  Division,  48  Law  J.  Bep.  C.P. 
666 ;  Law  Bep.  4  C.P.  D.  267),  that,  whether 
there  was  a  contract  made  by  the  plaintiff  with 
the  defendants  or  not,  they  were  liable  for  the 
injuries  received  by  him  while  travelling  in  their 
train.  I\tnLlke$  v.  The  Metropolitan  District 
Railway  Company  (App.),  49  Law  J.  Bep.  C.P. 
361 ;  Law  Bep.  6  C.P.  D.  167. 
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(1)  QuettUm  for  jury. 

16  .—While  the  respondent  was  travelling  on 
the  appellants'  railway  in  a  carriage,  all  the 
seats  of  which  were  oocapied,  three  more  per- 
sons got  in  and  remained  standing  nntil  the 
train  arrived  at  the  next  station,  where  there 
was  a  crowd  of  persons,  some  of  whom  tried  to 
enter  the  carriage  Just  as  the  train  was  starting. 
The  respondent  rose  from  his  seat,  and  tried  to 
prevent  any  more  passengers  from  getting  in. 
After  the  train  had  started,  the  respondent  fell 
forward,  and  put  his  hand  on  one  of  the  hinges 
of  the  door  to  save  himself.  At  the  same  moment 
a  porter  poshed  away  the  persons  who  were 
drying  to  get  in,  and  slammed  the  door,  crashing 
the^  thmnb  of  the  respondent,  who  brought  an 
action  for  the  injury  so  caused : — Held  (in  the 
Court  of  Appeal),  in  an  action  for  the  injury  so 
caused  (by  Cockbum,  L.C.J.,  and  Amphlett, 
J.A.),  both  on  the  authority  of  Bridget  v.  The 
North  London  HaUway  Compa/n/y  (43  Law  J. 
Bep.  Q.B.  151 ;  Law  Bep.  7  E.  &:  L  App.  213)  and 
independently  of  authority,  that  the  above  facts 
constituted  evidence  of  negligence  to  go  to  the 
jury;  (by  Kelly,  C.B.,  and  Bramwell,  JJu), 
that  no  principle  of  law  whatever  was  laid 
down  in  the  case  of  Bridgei  v.  The  North  Lon- 
don  RaUmay  Company^  and  that  the  above  facts 
oonstitnted  no  evidence  of  negligence.  But  held* 
on  appeal  to  the  House  of  Lords  (reversing  the 
decision  of  the  Ck>urt  of  Appeal),  that  there  was 
no  evidence  of  negligence  proper  to  be  left  to 
the  jury.  The  Metropolitan  BaHmay  Company 
V.  Jaehton  (H.L.),  47  Law  J.  Eep.  C.P.  303 ; 
Law  Bep.  3  App.  Cas.  193 ;  reported  in  the 
Court  below  (nom.  Jaehton  v.  The  Metropolitan 
Bailway  Compamy\  46  Law  J.  Bep.  C.P.  376 ; 
Law  Bep.  2  C.P.  D.  126. 

In  actions  for  negligence  the  rule  is  that  from 
any  given  state  of  facts  the  Judge  must  say 
whether  negligence  can  legitimately  be  in- 
ferred, and  the  jury  must  say  whether  it  ought 
to  be  inferred.  The  case  of  Bridget  v.  The  North 
London  Baiheay  Company  lays  down  no  new 
principle  of  law  on  the  subject.    Ibid. 

17. — In  all  actions  against  railway  companies 
for  personal  injuries,  if  any  evidence  whatever 
of  negligence  is  offered,  the  question  whether 
there  was  negligence  on  the  part  of  the  company 
or  not  is  for  the  jury  and  not  for  the  Court.  So 
held,  on  the  authority  of  Bridget  v.  The  North 
London  Bailway  Company  (43  Law  J.  Bep.  Q.B. 
161 ;  Law  Bep.  7  K.  &  L  App.  213),  Bobton  v. 
The  NoHh  Battem  Bailway  Company  (App.),  46 
Law  J.  Bep.  Q.B.  60;  Law  Bep.  2  Q.B.  D.  86. 

(2)  Train  overthooting  platform. 

18.— The  train  in  which  the  plaintiff  was  car- 
ried as  a  passenger  overshot  the  platform  at  the 
station  at  which  the  plaintiff  intended  to  alight, 
drawing  the  carriage  in  which  the  plaintiff  was 
seated  beyond  the  platform.  The  porters  called 
out,  ''Keep  your  seats  I  **  but  not  so  as  to  be 
heard  by  the  plaintiff,  and  the  train  was  not 


pat  back.  After  waiting  a  reasonable  time,  the 
plaintiff  got  out,  and  in  doing  so  sustained  per- 
sonal injuries.  In  an  action  against  the  company 
for  damages, — Held  (following  Bridget  v.  The 
North  London  Bailway  Company,  43  Law  J. 
Bep.  Q.B.  161),  that  there  was  evidence  of 
negligence  to  go  to  the  jury.  Bote  v.  The  North 
Bottom  Bailway  Cotnpany  (App.),  46  Law  J. 
Bep.  Exch.  374 ;  Law  Bep.  2  Ex.  D.  248. 

19. — ^A  railway  train,  consisting  of  six  car- 
riages, drew  up  at  a  small  station  with  the  last 
carriage  beyond  the  platform.  The  platform 
was  «^pted  for  five  carriages  only,  but  on 
market  days  the  train  usually  consisted  of  six 
carriages.  The  plaintiff,  who  frequently  travelled 
by  the  train,  was  in  the  last  canriage.  The  train 
was  drawn  up  as  far  as  possible,  the  engine 
being  against  a  dead  end,  and  the  porters  called 
out,  "  idl  change  here  I  **  The  plaintiff's  son  got 
out  and  took  her  parcels  across  to  a  train  wait- 
ing on  the  other  side  of  the  platform.  The 
plaintiff  knew  the  carriage  was  not  at  the  plat- 
form ;  she,  however,  did  not  call  for  assistance, 
but  proceeded  to  get  out  as  quickly  as  she  could. 
She  put  one  foot  on  the  iron  step,  and  as  she 
was  about  to  put  the  other  on  the  wooden  step, 
the  first  slipped,  and  she  fell : — Held,  that  the 
above  circumstances  did  not  constitute  any  evi- 
dence of  negligence  for  the  jury.  Owen  v. 
The  Qreait  Wettem  Bailway  Company,  46  Law 
J.  Bep.  Q.B.  486. 

(jo)  Condition  limiting  earrieri  UabiUty. 

20. — The  plaintiff  took  a  return  ticket  issued 
to  him  by  the  defendants  (an  English  railway 
company)  for  the  journey  from  London  to 
P^ois  and  back.  The  ticket  was  in  the  form  of 
a  small  book  with  a  paper  cover,  on  the  outside 
of  which  were  the  words,  "  Cheap  return  ticket. 
London  to  Paris  and  back.  Second  class.  Avail- 
able by  night  service  only."  Inside,  sewn  up 
with  the  cover,  were  the  coupons  for  the  different 
stages  of  the  journey,  and  a  page  containing, 
amongst  notices  relating  to  luggage,  a  notice 
that  this  company  *'  incurs  no  responsibility  of 
any  kind  beyond  what  arises  in  connection  with 
its  own  trains  and  boats,  in  consequence  of  pas- 
sengers being  booked  to  travel  over  the  railways 
of  other  companies,  such  through  booking  being 
for  the  convenience  of  the  passenger.'*  The 
plaintiff  sustained  an  injury  whilst  being  carried 
in  France  under  this  ticket  on  the  railway  of  a 
French  company.  In  an  action  against  the  de- 
fendants for  such  injury,  the  defendants  relied 
on  the  said  notice  on  the  ticket  relieving  them 
from  responsibility  in  the  event  which  hap- 
pened. The  jury  found  that  the  plaintiff  did 
not  see  or  know  of  this  notice,  and  farther  that 
the  defendants  had  not  done  what  was  reason- 
ably sufiident  to  bring  it  to  the  knowledge  of 
the  plaintiff : — Held,  that  notwithstanding  such 
findings,  the  defendEmts  were  entitled  to  have 
judgment  entered  for  them,  as  the  whole  of 
this  iticket-book,  and  not  merely  what  was  on 
the  outside,  formed  the  contract  nndar  which 
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the  defendants  agreed  to  oanj  the  plaintiff,  and 
that,  therefore,  in  the  event  wMch  had  happened, 
the  defendants  were,  according  to  1^  terms  of 
the  contract,  relieved  from  responsibility.  The 
case  of  Bandgmm  v.  Stevenson  (Law  Bep.  2  So. 
App.  470)  distinguished.  JBurhe  y.  The  8(nUh 
Bastem  RaHway  Company,  49  Law  J.  Bep.  C.P. 
107;  Law  Bep.  6  C.P.  D.  1. 


[See  Jusnoa  of 


CA8B. 
Power  of  Jugtioes  to  state, 

THB  PbAOB,  7,  8.] 

CATTLB. 

[See  CoNTAoiouB  Dibbabbb  Act.] 

If  a  man  cause  the  death  of  a  mare  from  in- 
ternal injuries,  not  intending  by  his  act  to  kill, 
maim  or  wound  her,  but  knowing  that  the  act 
would  or  might  kill,  maim  or  wound  her,  and 
acting  recklessly  and  not  caring  whether  she 
was  injnred  or  not,  though  without  any  ill-will 
or  spite  either  towards  the  owner  of  the  animal 
or  the  animal  itself,  and  without  any  motive 
except  the  gratification  of  his  own  depraved 
tastes,  he  is  guilty  of  maliciously  killing  the 
mare  contrary  to  the  24  k  26  Vict.  c.  97.  s.  40. 
JZay.  V.  Welch  (C.C.B.),  45  Law  J.  Bep.  M.C.  17 ; 
Law  Bep.  1  Q.B.  D.  23. 

CBLLAB. 

TUle  to,  hy  long  possession,    [See  Limitationb, 
Statute  op,  2.] 

CBMETBBY. 
Fees  for  hwrials  in,  right  to,    [See  Bubial,  4.] 

CENSUS. 

[Census  to  be  taken  in  Ireland.  43  As  44 
Vict,  a  28.] 

[Provisions  for  taking  the  census  in  England. 
43  &  44  Vict,  a  37.] 

[Provisions  for  taking  the  census  in  Scotland. 
43  Sc  44  Vict,  c  38.] 

CBNTBAL  CBIMINAL  COUBT. 

A  German  vessel,  carrying  the  German  flag, 
under  the  command  and  immediate  direction  of 
the  prisoner,  a  German  subject,  collided  with  an 
English  steamer  navigating  the  English  Channel 
at  a  point  within  two  miles  and  a-half  from  Dover 
bea^,  and  the  collision  caused  the  English  ship 
to  sink  and  the  death  by  drowning  of  an  English 
subject  on  board  of  her.  The  prisoner  was  tried 
and  found  guilty  of  manslaughter  at  the  Central 
Criminal  Court ; — Held,  by  the  majority  of  the 
Court  (consisting  of  Cockbum,  C.J.,  KeUy,  C.B., 
Bramwell,  J.A.,  Lush,  J.,  PoUock,  B.,  Field,  J., 
and  Sir  B.  Phillimore),  that  the  Central  Criminal 
Court,  had  no  juxisdiction  to  try  the  case.    But 


held  by  Lord  Coleridge,  CX,  Brett,  JX,  Grove, 
J.,  Denman,  J.,  Amphlett,  J. A.,  and  Lindley,  J., 
that  such  Court  had  jurisdiction.  JSeg.  v.  Xeyn  ; 
The  Franeonia  (C.C.B.),  46  Law  J.  Bep.  M.C. 
17 ;  Law  Bep.  2  Ex.  D.  63. 


CBBTIOBABI. 

A  railway  company,  having  power  to  take 
lands  compulsorily,  gave  notice  to  treat,  under 
the  Lands  Clauses  Consolidation  Act,  1846,  for 
a  portion  of  some  leasehold  land  belonging  to 
the  claimant.  Upon  an  inquisition  to  assess 
compensation  before  the  under-sheriff  and  a 
jury,  compensation  was  claimed  for  (amongst 
other  things)  loss  to  the  claimant  by  reason  of 
the  portion  of  his  land  not  taken  by  the  railway 
company  having  been  rendered,  through  the 
proximity  of  the  railway,  unfit  for  the  carrying 
on  of  the  claimant's  business  upon  it.  No  ob- 
jection to  this  claim,  or  the  evidence  in  support 
of  it,  was  raised  by  the  company,  and  it  was 
left  by  the  under-sheriff  to  be  considered  by  the 
jury.  The  inquisition  and  finding  were  signed 
on  the  19th  of  February,  and  the  claimant  taxed 
his  costs,  and  was  paid  them  on  the  19th  of 
April,  without  any  objection.  Abstract  of  title 
was  furmshed  and  requisitions  thereon  answered, 
and  the  draft  assignment  prepared.  The  rail- 
way company  having  failed  to  pay  the  compen- 
sation assessed,  the  claimant  issued  his  writ  in 
an  action  for  the  amount,  and  on  the  21st  of 
July  the  company  obtained  a  rule  for  a  oertioraH 
to  bring  up  and  quash  the  inquisition,  on  the 

Sound  that  there  had  been  an  excess  of  juris- 
ction  in  considering  the  damage  caused  to  the 
claimant  in  respect  of  his  use  of  land  not  taken 
by  the  company.  The  Queen's  Bench  Division 
(49  Law  J.  Bep.  Q.B.  329)  discharged  the  rule, 
on  the  ground  that  the  application  for  a  eertio- 
rari  was  too  late,  the  Court  stating  that,  as  a 
rule,  a  oertioraH  to  bring  up,  for  the  purpose 
of  quashing  it,  an  inquisition  taken  under  the 
Lands  Clauses  Consolidation  Act,  1846,  should 
not  be  granted  after  the  expiration  of  the  time 
allowed  for  setting  aside  an  award  made  under 
the  same  Act : — Held,  on  appeal,  that  the  rule 
stated  by  the  Queen's  Bench  Division  was  a 
good  one,  and  that  their  discretion  had  been 
rightly  exercised.  Reg.  v.  Skemwrd  (App.),  49 
Law  J.  Bep.  Q.B.  716;  Law  Bep.  5  Q.B.  D.  179. 

Jwisdietion  of  Cowrt  of  Appeal,  Case  stated  at 
quarter  sessions,  [See  PuBUO  Hbalth  Aot, 
14,  37.] 

Order  of  magistrate  for  destruction  of  obscene 

hoohs  under  20  4*  ^1  ^^^-  ^*  S^-  '•  1*    \^ 
Obscbkb  Publication.] 

CESTUI  QUE  VIE. 

On  an  application  for  the  production  of  a 
cestui  que  vie,  under  6  Anne,  c.  18,  it  is  not  ne- 
cessary for  the  affidavit  to  shew  actual  conceal- 
ment of  the  death  by  the  party  in  possession; 
and  where  the  applicant  deposed  to  ficte  raisxDg 
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A  pfe8iimptlo&  of  death,  and  to  his  having 
applied  by  letter  to  the  party  in  possession, 
asking  for  production  of  the  ceitui  mte  vie, 
without  obtaining  a  response,  the  oraer  was 
made.  In  re  Owen,  48  I^w  J.  Bep.  Chanc.  248 ; 
Law  Bep.  10  Oh.  D.  166. 

CHAMBBBS. 

Appeal*  fivm  orden  made  at,  [See  Pbaotigb, 
B  9-11,  41-47.] 

JwriedufUon :  tranter  of  aoHon.  [See  Pbao- 
nCB,  GG  3.] 

Brferenee  to,  to  settle  leate.    [See  Lbasb,  6.] 

Vettinjf  order  in :  Juriidietion,  [See  Tbustbb 
Acts,  18.] 

CHAMPBBTY. 

1. — ^A  Bolioitor,  while  acting  as  each  in  an 
^ectment  action,  bonght  the  land  which  was 
the  sabjeot-matter  of  the  action,  and  prosecnted 
an  appeal  in  the  action  himself.  The  clients 
being  nnable  to  pay,  an  action  was  brought 
against  the  solicitor  to  recover  the  costs : — Held, 
that  as  there  was  no  privity  of  contract  between 
the  plaintifb  and  the  solicitor  they  could  not 
recover  in  the  absence  of  malice.  JRam  Coomar 
Cbondoo  v.  Ckmder  Canto  Mooherjee  (P.O.)  Law 
Bep.  2  App.  Gas.  186. 

The  BngUsh  laws  of  maintenance  and  cham- 
perty are  not  in  force  in  India  as  specific  laws. 
Ibid. 

Consideration  of  the  drcumstances  under 
which  an  agreement  in  the  nature  of  champerty 
ought  to  be  held  invalid  as  cQntraiy  to  public 
poticy.    Ibid. 

CattereU  v.  Jone$  (11  Com.  B.  Bep.  786 ;  21 
Law  J.  Bep.  C.P.  2)  approved.    Ibid. 

2.— The  sale  of  the  right  to  proceed  with  a 
winding-up  petition  cannot  be  allowed.  Where 
sooh  a  right  had  been  assigned  for  value,  and 
the  petition  had  been  amended  by  making  the 
assignee  co-petitioner,the  petition  was  dismissed. 
In  re  The  Paru  Skating  i2mA  CJompany  (App.), 
Law  Bep.  6  Ch.  D.  969. 

Agreement  by  mlicitorfor  remuneration  hy  per- 
centage :  Taxing  Matter  whether  entitled  to 
tahe  opinion  of  Qmrt,    [See  SOLIGITOB,  21.] 

Aatignment  of  tubjeot-matter  of  action  by  trwtee 
in  bankruptcy,    [See  Bakkbuptct,  F  19.] 

CHABGE. 

Debit,  of  on  real  estate,  [See  Admikibtration, 
16, 16,  22,  25.] 

Leyadetj  of,  on  real  ettate,  [See  Adminibtsa- 
TION,  27,  28.] 

CHABGIKG  OBDEB. 

C.  ttanaferred  1,0007.  stock  of  the  L.  G.  O. 
Company  into  the  name  of  his  son  without  any 
conskleration,  and  merely  to  qualify  him  as  a 

DioasT,  1876-1880. 


director  of  that  company,  to  be  transferred  to 
C.  on  request,  which  was  ultimately  done.  C. 
received  the  dividends  on  the  stock.  The  son 
was  a  contributory  to  the  B.  Company,  to  whom 
he  owed  3,0002.  The  official  liquidator  of  that 
company  gave  notice  to  the  L.  G.  O.  Company 
of  his  intention  to  move  for  an  injunction  to 
restrain  the  son,  as  owner  of  the  stock,  and  that 
company  from  dealing  with  it.  Thereupon  the 
official  liquidator  of  the  B.  Company  was  in- 
formed of  the  true  facts  as  to  the  ownership  of 
the  stock.  The  official  liquidator  of  the  B. 
Company  immediately  afterwards  obtained  a 
charging  order  against  the  1,000/.  stoc^  in  the 
L.  G.  O.  Company: — Held,  that  that  order  must 
be  discharged,  not  only  on  the  ground  of  the 
notice,  but  also  because  the  stock  was  not 
standing  in  the  name  of  the  son  of  C.  "  in  his 
own  right."  In  re  The  JBlakely  Ordnance 
Company  (i^m.).  Coateis  Gate,  46  Law  J.  Bep. 
Chanc.  367. 

[And  see  Pbacticb,  D  1,  2,  W  1 ;  Distbict 

Bbgibtby,  7.] 

On  separate  ettate  of  ma/rried  wonuMi  rettrained 
from  anticipation,  [See  Husband  and  Wifb, 
32.] 

Solicitors*  Uen,    [See  Solicitob,  37-48.] 

CHABITY. 

(A)  Gift  ob  Bbqubst  to  Chabitt. 

(a)  Validity  of:  interest  in    land  within 

Mortmain  Act. 

(1)  Unpaid  preminm  on  lease. 

(2)  Money  to  be  laid  out  in  land. 

(3)  Bequest  to  pay  off  cha/rge  on  land, 

(4)  Partnership  property  :  real  ettate 

directed  to  be  sold. 
(6)  Debentures  or  bonds  of  company. 

(6)  Metropolitan  Board  of  Works  stock, 

(7)  Money  charged  on  police  rates. 

(b)  Oijects  of  gift  in  part  Ulegal. 

Ic)  Cyprhs :  failure  of  gift  of  residue, 

(d)  l/ncertainty :  discretion  of  eaecutors, 
{e)  Oiftfor  relief  of  poor  kindred. 

(/)  €Hft  to  friendly  society. 

(g)  Secret  trust. 

(A)  Bequest  whether  specific  or  residuary. 

(i)  Ptnoer  to  hold  lands  in  mortmain, 

(B)  Adminibtbation  of  Chabitt. 

(a)  Acticnby  governors  against  schoolmaster. 

(b)  Leases  by  or  to  charity  :  13  Bli€.  c.  10. 

(e)  Scheme:  construction  of , 

(1)  QuaUficationof  scholar  as  ^^pa/rish' 

ioncr,** 

(2)  IVansfer  of  school  to  London  School 

Boofrd. 

(3)  New  trustees :  Church  of  England 

or  Nonconformist. 

(4)  Immixing  charity  funds :  increase 

of  value. 

(d)  Scheme:   Charity   Commissioners:   di* 

version  to  educationalpurposes. 

(e)  Payment  of  funds  into  CSurt  by  trustees. 


106 


GHAfinr,  OlfT  OB  BBQvm  Ta 


(A)  Gift  ob  Bbquest  to  Chabiit. 

(a)  VaUdUy  of:  int&rett  in  land 
Mitrttnuin  AiOt* 

(1)  Unpaid  premi/um  on  Uate, 

1. — ^A  lease  is  a  sale  pro  tanto,  and  a  premiam 
reserved  on  a  lease  is  in  the  nature  of  purchase- 
money,  for  which,  if  unpaid,  there  is  a  lien  on 
the  land ;  and,  consequently,  unpaid  premium 
is  an  interest  in  land  within  9  Qeo.  2.  a  86.  s.  3. 
Shepheard  v.  Beetham^  46  Law  J.  B^.  Ohano. 
763 ;  Law  Bep.  6  Ch.  D.  597. 

A  bequest  to  a  hospital  of  "all  other  of  any 
personal  estate  which  I  can  by  law  bequeath  to 
such  an  institution,"  held  specific.    Ibid. 

Heir-at-law,  though  liable  for  debts,  held  not 
liable  to  pay  probate  duty,  either  directly  or 
indirectly,  which,  in  case  of  a  deficiency  of  the 
impure  personalty,  after  payment  of  debts  and 
costs,  was  ordered  to  be  borne  by  the  spedfio 
bequest  to  the  hospitaL    Ibid. 

(2)  M<mey  to  he  laid  out  in  land, 

2. — ^A  gift  of  money  by  will  to  a  charity  to 
be  expended  in  building  will  be  void  unless  it 
is  distinctly  provided  that  no  part  of  it  is  to  be 
expended  in  the  purchase  of  land,  or  it  is  clearly 
expressed  that  the  new  building  is  to  be  on  land 
already  in  mortmain.  Cox  v.  Da/oiet  47  Law  J. 
Bep.  Chanc.  72 ;  Law  Bep.  7  Ch.  D.  204. 

3. — Bequest  of  money  to  be  applied  in  sup- 
porting or  founding  free  or  ragged  schools  in  a 
parish  where  there  was  already  such  a  school, 
held  g^ood.  A  trust  to  support  a  school  is  not  a 
trust  to  lay  out  money  in  land.  In  re  Hedg^ 
man.   Morley  v.  Croxon^  Law  Bep.  8  Ch.  D.  166. 

4. — Bequest  of  a  fund  (consisting  of  pure 
and  impure  personalty)  upon  trust  to  pay  a 
legacy  of  2,000^.  to  the  vicar  of  M.,  to  be  by  him 
applied  or  disposed  of  in  his  absolute  discretion 
"  in  or  about  restoring,  altering  and  enlarging 
and  improving  the  church,  parsonage  house  and 
schools  *'  of  M. : — Held,  that  an  enquiry  must 
be  directed  to  ascertain  which  of  the  three 
objects  specified  were  erected  upon  land  already 
in  mortmain,  and  what  sums  of  money  were 
required  to  be  laid  out  on  the  objects  already 
in  mortmain,  and  that  the  legacy  would  prevail, 
as  to  the  pure  personalty,  to  the  extent  of  the 
money  ascertained  to  be  so  required,  and  fail  as 
to  the  balance.  Held,  further,  that  under  the 
provisions  of  43  Geo.  3.  c.  108,  the  legacy  was 
payable  out  of  the  impure  personalty  to-  the 
extent  of  600Z.,  in  addition  to  the  amount 
which,  under  the  general  law,  would  have  be^i 
attributable  to  it  out  of  the  pure  personalty. 
Champney  v.  Domu  48  Law  J.  Bep.  Chanc.  268 ; 
Law  Bep.  11  Ch.  D.  949. 

(3)  Bequegt  to  pay  off  eharge  on  land. 

5. — Bequest  "for  or  towards  payment  of  all 
or  any  debt  or  debts,  dues,  demands,  charges 
and  claims  whatsoever,  which  might  be  owing 
or  chargeable  upon  or  in  any  manner  however 
claimable  against"  certain  specified  almshouses, 


— ^Held,  void,  under  the  Mortmain  Act  (9  Geo 
8.  0.  86),  as  being  in  substance  a  bequest  for  tiie 

Sayment  of  charges  upon  land  in  mortmain. 
n  re  LynalTi  Tnutt,  48  Law  J.  Bep.  Ghana 
684 ;  Law  Bep.  12  Ch.  D.  211. 

(4)  PartnenJUp  property :  real  eetate  direated 

toheeold. 

6. — The  proceeds  of  sale  of  real  estate,  form- 
Inff  part  of  the  partnership  property  of  a  tes- 
tator, and  directed  by  him  to  be  sold,  are  an 
interest  in  land,  within  the  meaning  of  the 
Mortmain  Act.  AMAworth  v.  Munn,  47  Law  J. 
Bep.  Chanc.  747;  Law  Bep.  16  Ch.  D.  363; 
affirmed  on  appeal,  60  Law  J.  Bep.  Ghana  107. 

(5)  Ihhenturet  or  hondi  qf  company. 

7. — Debontores  of  a  waterworks  oompany 
are  pure  personalty,  and  may  be  bequeathed  for 
charitable  purpoaes.  Soldenwrth  t.  Davenport, 
46  Law  J.  Bep.  Ghana  20;  Law  Bep.  3  Ch.  D. 
186. 

8. — Debentures  Mid  mortgages  given  by  a 
corporation,  and  chaxg^ed  upon  their  real  estate, 
are  interests  relating  to  land,  and  cannot  be 
devised  to  charities,  unlets,  from  the  nature 
of  the  undertaking,  and  the  fbrm  of  the  security, 
it  is  dear  that  the  mortgagee  was  not  intended 
to  have  the  undertaking  itself  as  his  security,  but 
only  the  fruit  of  the  going  oonoam.  Chandler 
V.  SbmeU,  46  Law  J.  Bep.  Ghana  S6;  Law  Bep. 
4  Ch.  D.  661. 

0. — Bailway  debenture  stock  created  under 
the  provisions  of  the  Companies  ClauMe  Act, 
1863  (26  &  27  Vict,  a  118),  held  not  to  be  an 
interest  in  land  within  the  3rd  section  of  the 
Charitable  Uses  Act  (9  Geo.  2.  c.  36).  Dedaion 
of  HaU,  y.C.  (47  Law  J.  Bep.  Ghana  157),  re- 
versed. Attree  v.  Hiawe  (App.),  47  Law  J.  Bep^ 
Ghana  863 ;  Law  Bep.  9  Ch.  D.  337. 

(6)  Metropolitan  Board  of  Worke  gtock* 

10. — Metropolitan  Board  of  Works  oonso- 
lidated  stock  cannot  be  validly  bequeathed  to  a 
charity.  Cluff  v.  Cluff,  46  Law  J.  Bep.  Ghana 
20;  Law  Bep.  2  Ch.  D.  222. 

(7)  Money  ekarged  on  poUoe-Totee, 

11« — Bonds  by  which  sums  advanced  are 
under  the  3  &  4  Vict.  c.  88  charged  by  Justices 
assembled  in  general  or  quarter  sessions  on  the 
police-rates  of  a  division  of  a  county  are  pure 
personalty,  and  may  be  bequeathed  to  a  charity. 
In  re  Harrie.  Jaewn,  v.  The  Ooeemare  of  Queen 
Anne^i  Bounty,  49  Law  J.  Bep.  Ghana  687; 
Law  Bep.  16  Ch.  D.  661. 

ip)  OlijectM  of  gift  in  part  iUegal. 

12.— Where  the  surplus  of  a  fund,  after  pro- 
viding for  an  illegal  purpose,  is  given  for  a 
legal  purpose,  the  whole  fund  is  treated  as 
surplus,  and  is  applicable  for  the  legal  purposa 
In  re  WiUiame,  47  Law  J.  Bep.  Ghana  92;  Lav 
Bep.  6  Ch,  D.  786, 
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A.,  by  will,  gave  a  fund  upon  trust  to  apply 
the  income  in  keeping  in  repair  certain  tombs, 
and  directed  the  surplus  income  to  be  accu- 
mulated till  it  amoxmted  to  261.  and  upwards, 
when  such  a  sum  of  money  as  would  reduce  the 
accumulations  to  201.  should  be  paid  over  in 
equal  shares  to  the  incxmibents  for  the  time 
being  of  two  parishes  for  the  benefit  of  three 
poor  sick  and  infirm  people: — Held,  that  the 
invalidity  of  the  trust  for  the  repair  of  the 
tombs  did  not  defeat  the  gift  to  the  incum- 
bents, but  that  the  whole  fund  must  be  treated 
as  surplus  applicable  for  the  good  charitable 
purpose,  and  must  accordingly  be  given  to  the 
two  incumbents.    Ibid. 

13. — Testatrix  gave  a  sum  of  money  upon 
trust  to  apply  part  of  the  income  in  repairing 
her  other's  grave,  and  to  apply  the  remainder 
(if  any)  for  a  designated  cluuritable  purpose. 
The  gift  for  repairing  the  grave  being  void 
under  the  Mortmain  Act, — Held,  that  the  whole 
income  was  to  be  applied  to  the  charitable  pur- 
pose. In  re  Birketfi  Tnats,  47  Law  J.  Bep. 
Ghana  846;  Law  Bep.  9  Ch.  D.  676. 

(<j)  Chfprh :  failure  of  gift  ofrendue, 

14. — The  jurisdiction  of  the  Court  to  act  on 
the  epiprh  doctrine  upon  the  Mlure  of  a  specific 
charitable  bequest  arises,  whatever  the  residue 
be  given  to,  charity  or  not,  unless  upon  the 
construction  of  the  wiU  a  direction  can  be  im- 
plied that  the  bequest,  if  it  fails,  should  go  to 
tbe  residue.  Tke  Mayor  of  Lyom  v.  The  Adw- 
eate-eenerai  qf  Bengal,  46  Law  J.  Bep.  P.C.  17 ; 
Law  Bep.  1  App.  Gas.  91. 

A  testator  bom  in  France  and  resident  in 
India  directed  a  part  of  his  personal  estate  to 
be  employed  in  founding  certain  educational 
institutions  in  France  and  in  India.  He  also 
directed  a  part  of  his  estate  to  be  employed  in 
the  relief  of  poor  prisoners  for  debt  in  France 
or  in  India ;  and  he  directed  that  the  residue  of 
his  estate  should  be  applied  to  augment  the 
funds  of  two  charitable  institutions  so  to  be 
founded.  The  bequest  in  &vour  of  poor  persons 
in  India  failed :— Held,  that  the  doctrine  of 
egprh  was  applicable  to  such  bequest,  and  that 
no  inference  could  be  drawn  from  the  will  that 
the  testator  intended  such  bequest  on  failure  to 
fall  into  his  residuary  estate.    Ibid. 

(S)  UneertoMity :  discretion  of  exeeutort, 

16«— Testator,  by  a  codicil  to  his  will,  after 
giving  various  charitable  legacies  to  be  paid  out 
of  a  particular  fund,  directed  the  residue  of  the 
fund  to  be  given  by  his  executors  to  the  chari- 
table institutions  to  which  he  should  by  any 
future  codicil  give  the  same,  and  in  default  of  any 
such  gift  then  to  be  distributed  by  his  executors 
at  their  discretion.  Testator  died  without  having 
made  any  other  codicil :— Held  (affirming  the 
decision  of  Hall,  V.G.},  that  the  fund  was  well 
given  for  charitable  purposes.  Pocook  v.  The 
Attorney- ffeneral  (App.),  ^6  Law  J.  Bep.  Ghana 
496;  Law  Bep.  3  Ch.  D.  842. 


16. — A  legacy  to  be  applied  to  any  charitable 
or  benevolent  purpose  the  executors  might  agree 
upon,  is  void  for  uncertainty,  although  actually 
destined  by  the  executors  for  exclusively  cha- 
ritable purposes.  In  re  Jarman.  Leavers  v. 
Clayton,  47  Law  J.  Bep.  Ghana  676  ;  Law  Bep. 
8  Gh.  D.  684. 

Testator  gave  charitable  legacies,  to  be  paid 
out  of  pure  personalty,  and  afterwards  directed 
the  duties  on  all  legacies  to  be  paid  out  of 
residue  in  exoneration  of  the  legacies : — Held, 
that  the  charitable  legacies  were  exonerated 
from  duty  only  in  the  proportion  to  which  the 
residue  consistod  of  pure  personalty.    Ibid. 

(tf)  CHftfor  relief  of  poor  kindred. 

17. — Li  order  that  a  gift  "  for  the  relief  and 
use  of  the  poorest  of  my  kindred  "  may  be  good 
as  a  charitable  bequest,  the  word  "poorest" 
must  mean  "poor"  or  "very  poor,"  and  not 
"  the  least  wealthy  of  a  number  of  wealthy  per- 
sons." The  dictum  of  Wickens,  Y.G.,  in  OUlham 
V.  Taylor  (42  Law  J.  Bep.  Ghana  674 ;  Law  Bep. 
16  Eq.  681),  disapproved  of.  The  Attorney' 
Oenerai  v.  The  DuJte  of  Northumberland,  47  Law 
J.  Bep.  Ghana  669 ;  Law  Bep.  7  Gh.  D.  746. 

A  testator  gave  for  the  use  and  relief  of  the 
poorest  of  his  kindred,  such  as  were  not  able  to 
work  for  their  living,  namely,  sick,  aged  and 
impotent  persons,  and  such  as  could  not  main- 
tain their  own  charge,  the  sum  of  1,0002.,  to  be 
laid  out  in  the  purchase  of  lands  of  the  value  of 
607.  per  annum  at  the  least,  and  the  rents  and 
profits  to  be  paid  yearly  xmto  them  by  his  exe- 
cutors ;  and  he  declared  his  meaning  to  be  that 
in  the  bestowing  and  distributing  of  his  estate 
and  goods  to  the  poor  to  charitable  uses,  it  was 
according  to  his  intent  and  desire  that  those  of 
his  kindred  who  were  poor,  aged,  impotent  or 
any  other  way  unable  to  help  themselves  should 
be  chiefly  preferred  and  respected.  The  sum 
was  invested  in  the  purchase  of  an  estate  in 
London,  and  the  income  accruing  from  the  in- 
vestment, owing  to  building  and  other  causes, 
increased  to  an  enormous  extent,  while  the 
number  of  the  persons  who  claimed  to  be  tes- 
tator's kindred,  and  as  such  entitled  to  the  fund, 
was  very  large,  and  in  many  cases  the  claimants 
were  unfit  objects  of  charity.  Accordingly,  in 
1876,  a  scheme  was  directed,  and  in  settling  the 
scheme  a  question  was  raised,  "  whether  any  and 
what  portion  of  the  income  of  the  trust  estate 
could,  and,  if  it  could,  whether  it  ought  to,  be 
appropriated  to  the  benefit  of  any  persons  not 
being  kindred  of  the  founder  " : — Held,  that  the 
income  was  applicable  primarily,  and,  so  far  as 
was  required  for  the  purpose,  for  the  relief  of 
the  poor  kindred  of  the  testator,  poor  according 
to  the  definition  in  the  will,  and,  subject  thereto, 
was  applicable  for  the  benefit  of  charitable  ob- 
jects other  than  those  persons  who  were  the 
kindred  of  testator.    Ibid. 

(/)  Oift  to  friendly  society. 

18. — ^A  testator  gave  6002.  to  trustees  to  apply 
the  income  in  aid  of  the  Bingwood  Friendly 
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Society,  a  society  whose  fondB  weie  raised  by 
the  BubecriptioiLB  of  its  members,  and  were  ap- 
plicable for  their  benefit  in  case  of  "  sickness, 
lameness  or  old  age."  Some  time  after  the  testa- 
tor's death  the  society  was  dissolved :  —Held,  that 
the  society  was  not  a  charitable  institntion,  and 
that  the  gift  was  invalid,  as  aiming  to  create  a 
perpetuity,  and  was  not,  on  the  dissolution  of 
the  society,  applicable  oygrht.  In  re  Clarke's 
TrustSf  45  Law  J.  Rep.  Cbaxio,  194 ;  Law  Bep. 
1  Ch.  D.  497. 

(jf)  Seeret  truit. 

19.— Testatrix,  by  her  will,  bequeathed  such 
part  of  her  residuary  personal  estate  as  might 
be  legally  bequeathed  for  charity,  to  A.  and  B., 
upon  trust  for  a  certain  charitable  society,  and 
devised  and  bequeathed  to  them  the  whole  of 
her  real  estate,  and  such  portion  of  her  per- 
sonal estate  as  could  not  legally  be  bequeathed 
in  charity  in  equal  shares,  not  in  their  character 
of  trustees,  but  for  their  own  respective  per- 
sonal use  and  benefit  absolutely,  without  any 
trust,  restriction  or  condition  whatsoever,  and 
on  the  same  day  as  she  executed  her  will  she 
signed  a  declaration,  stating  she  had  made  the 
bequest  to  enable  them,  if  they  thought  fit,  to 
benefit  certain  institutions  in  whidi  they  knew 
she  took  an  interest,  but  declared  that  she  had 
not  imposed  any  secret  trust  or  confidence  upon 
them.  B.  was  not  aware  of  the  bequest  in  his 
favour  till  after  the  death  of  testatrix,  and  knew 
nothing  of  her  intentions.  The  evidence  shewed 
that  A.,  who  was  a  solicitor,  had,  on  accepting  the 
trust,  explained  to  the  testatrix  that  her  trustees 
would  be  bound  by  no  promise,  express  or  im- 
plied, but  that  they  must  have  the  absolute- 
control  and  disposal  of  the  residue,  to  put  it,  if 
they  chose,  into  their  own  pockets  : — Held  (fol- 
lowing Tee  v.  Ih^ris,  25  Law  J.  Bep.  Chanc 
437),  that  B.,  not  knowing  of  the  bequest  till 
after  the  death  of  the  testatrix,  and  no  communi- 
cation having  been  made  to  him  with  respect  to 
it,  the  action  must  be  dismissed  as  against  him, 
and  that  the  plaintiffs  having  failed  to  shew 
that  the  trust  had  been  expressly  or  tacitly 
accepted  by  A.,  the  action  must  also  be  dismissed 
as  against  him,  and  that  the  property  belonged 
absolutely  to  A.  and  B.  as  tenants  in  common  to 
do  as  they  liked  with.  JRobotham  v.  Dunnett, 
47  Law  J.  Bep.  Ghana  449;  Law  Bep.  8  Ch.  D. 
430. 

(h)  Bequest:  whether speoijic or renduarff, 

20. — A  testator,  after  making  specific  and 
other  dispositions,  gave  to  a  charity  all  such 
portions  of  his  estate  as  were  by  law  applicable 
for  charitable  purposes,  and  which  had  not  been 
already  given  by  his  will,  and  declared  that  the 
portions  of  his  estate  included  in  that  gift 
should  be  exonerated  from  the  payment  of  his 
debts,  &c.,  and  legacies,  with  the  payment 
whereof  he  exclusively  charged  his  residuary 
estate  thereinafter  disposed  of : — Held,  that  the 
charitable  legacy  was  specific,  and  abatable  for 
payment  of  debts,  Soop  rateably  witii  the  other 


specific  gifts  aooording  to  their  respective  Tslnes 
at  the  testator's  death.  Salie  v.  BMmrfor^  47 
Law  J.  Bep.  Chanc.  569. 

The  testator  gave  the  residue  of  bis  real  and 
personal  estate  in  trust  to  pay  debts,  to.,  in- 
cluding debts  secured  upon  any  of  the  devised 
estates  and  in  exoneration  of  such  estates.  He 
died  indebted  to  his  bankers  in  a  sum  secured 
by  mortgage  of  estates  comprised  in  the  will, 
and  possessed  of  a  similar  amount  to  his  credit 
upon  his  current  account:— Held,  that  the  ba- 
lance on  the  current  account  was,  for  the  pur- 
poses of  the  will,  included  in  the  charitable 
gift,  notwithstanding  any  lien  of  the  bankets. 
Ibid. 

[And  see  No.  1  supra.] 

(i)  Pmoer  to  hold  landi  i»  mortmain. 

21. — Guardians  of  the  poor  incorporated  by 
a  special  Act  enabling  them  to  receive  gifts  for 
the  use  of  the  poor  are  a  charity,  and  are  en- 
titled to  receive  bequests  as  such.  Luerafi  v. 
Pridham  (App.),  46  Law  J.  Bep.  Chanc.  744; 
Law  Bep.  6  Ch.  D.  205. 

Such  guardians  were  expressly  authorised  by 
an  Act  of  Parliament  passed  before  the  General 
Mortmain  Act  to  receive  by  devise  lands  in 
mortmain  : — Held,  ib&t  the  Mortmain  Act  ap- 
plied to  the  corporation,  and  that  they  could 
not  now  receive  lands  in  mortmain.    Ibid. 

Several  subsequent  Acts  of  Parliament  had 
been  passed  giving  enlarged  powers  to  the  cor- 
poration, but  not  touching  upon  the  question  of 
mortmain :— Held,  that  this  made  no  difference, 
and  did  not  revive  the  powers  as  to  mortmain 
given  by  the  first  Act.    n>id. 

(B)  AOKINISTBATIOH  OF. 

(a)  Action  bg  governor  $  agaimt  oehoolnuuter* 

22.  — Section  17  of  the  Charitable  Trusts 
Act,  1853,  is  only  intended  to  prevent  strangers 
from  taking  proceedings  concerning  a  cbiffity 
or  its  property  without  the  consent  of  the  Cha- 
rity Commissioners,  and  does  not  apply  to  an 
action  by  the  governors  of  a  charity  sdiool  to 
restrain  a  dismissed  schoolmaster  from  wrong- 
fully remaining  in  possession.  Decision  6t  Jes- 
sel,  M.B.  (46  Law  J.  Bep.  Chana  223)  affirmed. 
Holme  V.  Ouy  (Aro.),  46  Law  J.  Bep.  Chanc. 
648  ;  Law  Bep.  6  Ql  D.  901. 

(h)  Zeatei  by  or  to  eharUf :  18  SlU^.  e.  10. 

28* — ^A  tenant  for  life  having  power  to  grant 
leases  in  possession  may  bind  himself  by  cove- 
nant to  grant  a  lease  in  reversion  expectant  on 
the  determination  of  a  subsisting  term ;  but  a 
trustee  having  a  similar  power  cannot,  for  he 
is  bound  to  exercise  the  power  for  the  benefit 
of  the  estate.  Ifoore  v.  Clench,  45  Law  J.  Bep. 
Chana  80 ;  Law  Bep.  1  Ch.  D.  447. 

The  governors  of  a  charity,  in  consideration 
of  a  covenant  to  lay  out  2,000^.  in  building,  de- 
mised land  for  the  term  of  forty-one  and  a^balf 
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jeaiBf  and  the  cononrrent  term  of  ninetj-nine 
years,  if  three  lives  named  in  the  lease  should 
so  long  live ;  and  they  covenanted  that  daring 
the  first-mentioned  term,  when  one  of  the  said 
lives  should  die,  they  would  put  in  another  life 
for  the  fine  of  61,  The  lease  being  void  by 
statute  13  Eliz.  c.  10,  as  to  the  excess  beyond 
twenty-one  years  or  three  lives, — ^Held,  that 
the  covenant  for  renewal  was  not  binding  on 
the  governors  of  the  charity.    Ibid. 

Observations  on  the  duties  of  the  Charity 
Ck»mmissioners  under  the  Charitable  Trusts 
Amendment  Act,  1865  (18  Sc  19  Vict.  c.  124), 
8. 29.     Ibid. 

24. — A  corporation  created  in  1788  to  main- 
tain a  house  for  the  reception  of  penitent  pros- 
titutes is  a  hospital  within  the  meaning  of  14 
Elis.  c.  14,  and  therefore  also  of  13  Eliz.  c.  19, 
notwithstanding  that  it  has  no  head,  and  that 
its  officers  and  members  have  no  beneficial  in- 
terest in  the  corporate  property.  Where  the 
governors  of  a  hospital  within  the  Act  13  Eliz. 
c.  10  have  no  beneficial  interest  in  the  corporate 
property,  a  lease  made  by  them  not  warranted 
by  the  Act  is  not  merely  voidable,  but  void  ab 
imtio.  A  hospital  granted  a  void  lease  at  a 
peppercorn  rent,  and  the  lessee  entered,  and 
paid  no  rent  for  more  than  twenty  years.  Upon 
an  action  by  the  hospital  to  recover  the  pro- 
perty comprised  in  the  lease, — Held  (affirming 
the  decision  of  the  Court  of  AppcuU,  47  Law  J. 
Bep.  Ghanc  726 ;  Law  Bep.  8  Ch.  D.  709,  re- 
versing the  decision  of  the  Master  of  the  Bolls, 
46  Law  J.  Bep.  Chanc.  149 ;  Law  Bep.  5  Ch.  D. 
175),  that  no  tenancy  was  created,  and  that  the 
Statute  of  Limitations  ran  against  the  hospital 
from  the  entry,  and  barred  the  action.  The 
€hvemor»  of  Magdalen  Sosjntal  v.  Xnatts  and 
Other*  (H.L),  48  Law  J.  Bep.  Chanc.  679;  Law 
Bep.  4  App.  Cas.  324. 

26.— A  building  used  as  a  dissenting  chapel, 
though  not  so  described,  was  demised  by  lease 
to  six  persons,  described  as  trustees,  for  ninety- 
nine  years,  reserving  a  right  to  a  pew,  with  a 
covenant  for  perpetuial  renewal  at  a  rent  of  one 
shilling  per  azmum.     The  lease  was  not  en- 
rolled.   New  trustees  of  the  chapel  had  been 
appointed  under  the  provisions  of  13  &  14  Vict, 
a  28.    At  the  end  of  the  term  no  rent  had  been 
paid  for  more  than  twenty  years,  but  certain 
arrears  were  then  paid  and  accepted  by  the  re- 
versioner. Shortly  before  the  expiration  of  that 
term  the  trustees  served  notice  for  a  renewal  of 
the  lease,  but  the  reversioner  refused  to  renew. 
In  an  action  by  him  to  recover  possession  of 
the  building,— Held,  that   the  lease  was  for 
charitable  purposes,  and  void  under  the  Mort- 
main Act  (9  Oeo.  2.  c.  26).    Held  also,  that  al- 
though rent  had  not  been  paid  for  a  period  of 
twenty  years,  before  the  last  payment,  sections 
8  and  34  of  the  Statute  of  Limitations  (3  &  4 
Will.  4.  c.  27)  were  not  a  bar  to  the  right  of 
action.    Bv/nting  v.  Sargent,  49  Law  J.  Bep. 
Chanc.  109 ;  Law  Bep.  13  Ch.  D.  330. 

Semble,  even  if  the  lease  had  contained  a 
fowor  lor  the  tnu  tees  to  sell  and  to  apply  the 


proceeds  for  other  purposes,  the  lease  would 
still  have  been  a  grant  for  charitable  purposes 
within  the  meaning  of  the  Mortmain  Act.  Ibid. 

(p)  Scheme :  oomtruetion  of, 

(1)  QuaUfieation  oftehoUMr  oi  " yarishioner.** 

26. — A  scheme  provided  (inter  alia)  that  no 
child  should  be  considered  eligible  for  election 
to  the  benefits  of  a  charity  unless  he  or  she 
should  have  been  born  in,  or  unless  his  or  her 
parent,  or  one  of  them,  should  be  or  should  have 
been  parishioners  or  a  parishioner  of  a  certain 
parish.  The  father  of  a  boy  who  was  a  candi- 
date for  election  to  the  charity,  in  order  to 
qualify  his  son  took  a  house  in  the  parish  for 
three  months,  with  an  option  of  continuing  it, 
at  a  rent  of  thirty  shillings  a  month ;  but  with 
the  exception  of  sleeping  in  it  once  or  twice  and 
paying  rates  for  it  the  day  before  the  election, 
he  did  not  reside  in  the  parish.  His  son  was 
elected.  In  a  suit  instituted  for  the  purpose  of 
declaring  the  election  invalid  for  want  of  quali- 
fication,— Held  (reversing  the  dedsion  of  one  of 
the  Vice-chancellors,  44  Law  J.  Bep.  Chanc. 
637),  that  the  father  was  a  parishioner  within 
the  meaning  of  the  scheme,  and  that  the  fact 
of  his  having  hired  the  house  for  the  mere  pur- 
pose of  acquiring  the  qualification  did  not  xnake 
the  qualification  bad.  Etherington  v.  WxUon 
(App.),  45  Law  J.  Bep.  Chanc.  163 ;  Law  Bep. 
1  Ch.  D.  160. 

The  yice-Chancellor  having  ordered  the  vicar 
and  churchwardens  in  whom  the  right  of  elec- 
tion was  vested  to  pay  the  plaintiff's  costs  of 
suit, — Per  James,  L.J. :  If  they  had  appealed 
for  costs  alone  the  Court  would  have  enter- 
tained the  appeal.    Ibid. 

Observations  on  the  expressions  *'  hona  fide  " 
and  "colourable."    Ibid. 

(2)  Tranrfer  of  iohool  to  London  School  Board, 

VI,— ^y  a  scheme  approved  in  1862  for  ap- 
propriating the  increased  revenues  of  a  charity 
estate  founded  for  the  benefit  of  the  poor  of 
the  parish,  tiie  trustees  were  directed  to  pay 
90J.  a  year  in  aid  of  the  expenses  of  a  school  in 
Flint  Street,  Walworth,  or  of  any  other  school 
whk^  might  be  established  in  its  stead,  pro- 
vided thi(t  no  sum  should  be  paid  to  a  school 
becoming  the  property  of  any  exclusive  denomi- 
nation or  sect,  or  excluding,  by  its  regulations, 
the  children  of  any  class  or  denomination  of 
persons.  If  the  school  should  not  at  any  time 
&11  within  the  description  of  school,  or  should 
*'  become  materially  altered  in  discipline,  num- 
bers or  other  circumstances,"  then  the  endow- 
ment was,  in  the  discretion  of  the  trustee,  to  be 
applied  **for  educational  purposes  amongst 
other  schools  of  a  similar  character"  in  the 
parish.  The  managers  transferred  the  school, 
and  "  so  far  as  they  lawfully  could,"  the  endow- 
ment to  the  School  Board  for  London,  the  latter 
undertaking  the  management,  and  in  considera- 
tion of  the  endowment  agreeing  to  pay  the 
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then  master  of  the  school  a  pension  of  lOOZ.  a 
year: — Held,  that  the  school  had  not  by  its 
transfer  be^  ** materially  altered"  within  the 
meaning  of  the  sdieme,  and  that  the  School 
Board  were  entitled  to  the  902.  a  year.  The 
School  Board  of  London  v.  Fauleonor,  48  Law 
J.  Bep.  Chanc.  41 ;  Law  Bep.  8  Ch.  D.  671. 

(3)  jyom  tnuteei :  Ckureh  of  England  or 
Nonoo^ormiMt, 

28.— The  Hospital  of  St.  John,  with  the 
chapel  of  St.  Michael  annexed,  at  Bath,  is  an 
eleemosynary  and  not  an  ecclesiastical  founda- 
tion; and  as  the  only  religions  duties  which 
the  trustees  of  it  have  to  perform  are,  first,  to 
appoint  a  clergyman  of  the  Church  of  EngUmd, 
in  priest's  orders,  to  the  incnmbency  of  the 
chapel;  and,  secondly,  to  keep  the  (^pel  in 
repair,  they  need  not  be  memb^  of  the  Church 
of  England.  Tho  Attorney  Chnoral  ▼.  8t.  Jokn** 
HotpSal  at  Bath,  46  Law  J.  Bep.  Chanc.  420; 
Law  Bep.  2  Ch.  D.  66. 

(4)  Iwmiwvng  eharitif  fimds :  inoreato  of  value. 

29. — Where  certain  special  charitable  funds 
had  become  inextricably  mixed  with  the  general 
funds  of  a  hospital,  and  a  scheme  was  proposed 
for  the  administration  of  the  two  sets  of  funds 
separately,— Held,  that  the  special  charitable 
funds  must  be  taken  to  have  participated  pro- 
portionately in  the  increased  value  of  the 
hospital  funds.  The  Lord  Provogt  cf  JSdmburifh 
▼.  The  Lord  Adrooate  (H.L.  Sa) ;  Law  Bep.  4 
App.  Cas.  823. 

By  the  original  gift  of  the  f otmder  of  a  charity 
in  1696,  the  provost  and  town  council  of  Edin- 
burgh and  the  ministers  of  the  burgh  were 
appointed  patrons.  The  ministers  never  acted 
as  such : — Held,  nevertheless,  in  reference  to  a 
scheme  for  the  administration  of  the  charity, 
that  the  ministers  should  be  joint  adminis- 
trators.   Ibid. 

(6)  Charity  OommisHonen  :  dUfortion  to 
educational  ^wrpoiet. 

80.— Lord  Campden,  by  his  will  in  1629, 
gave  2002.  '*  to  be  yearly  employed  for  the  good 
and  benefit  of  the  poor  of  the  town  of  K.,  in 
such  manner  as "  certain  specified  persons 
*'and  the  churchwardens  of  the  parish  of  K. 
from  time  to  time  should  think  fit  to  establish, 
for  ever."  Lady  Campden,  by  her  will  in  1643, 
gave  to  nine  specified  parishioners  of  K.  and 
the  churchwardens  for  tiie  time  being  2002.,  on 
trust  to  purchase  land  of  tiie  yearly  value  of 
10l.f  '*  one-half  whereof  should  be  applied  from 
time  to  time  for  ever  for  and  towards  the  better 
relief  of  the  most  poor  and  needy  people  of 
good  life  and  conversation  that  should  be  in- 
habiting within  the  said  parish  of  K.,  and  the 
other  half  thereof  should  be  applied  yearly  for 
ever  to  put  forth  one  poor  boy  or  more  of  the 
said  parish  to  be  apprenticed ;  the  said  62.  due 
to  the  poor  to  be  paid  to  them  half-yearly  for 
ever,  at  Lady-day  and  MichaelmaB,  in  the  chuich 


or  the  porch  thereof  at  E."  By  a  deed  of  feoff- 
ment in  1661,  a  piece  ol  land  known  as  **  Crom- 
well's ffift "  was  conveyed  to  certain  parishioners 
of  K.,  but  no  trust  thereof  was  declared.  The 
three  charities  were  for  many  years  administered 
by  the  same  body  of  trustees,  the  income  of 
Lord  Campden's  charity  being  applied  in  pen- 
sions to  the  deserving  poor  of  the  parish,  the 
income  of  Lady  Campden's  charity  half  in  pen- 
sions and  half  in  apprenticing  boys,  and  the 
income  of  Cromwell's  gift  three-quarters  in 
pensions  and  one-quarter  in  apprenticeships. 
The  income  of  the  united  charities  now  ex- 
ceeded 3,6002. ;  but  there  was  in  the  parish  of 
K.  no  lade  of  deserving  recipients  of  tlie  chari- 
ties as  thus  administered.  Five  new  ecclesias- 
tical districts  having  been  formed  out  of  the 
parish  of  K.,  an  order  was  made  in  1862  appor- 
tioning the  charities  between  the  several  dis- 
tricts and  the  original  parish,  and  directing 
that  the  trustees  should  apply  the  income  as 
they  had  beoa  accustomed,  but  in  the  propor- 
tions thereby  specified.  In  1879  the  Chiuity 
Commissioners  made  an  order  confirming  a  new 
scheme  for  the  administration  of  the  charities, 
under  which  one  moiety  of  the  entire  income 
was  in  effect  devoted  to  the  advancement  of  the 
education  of  children  resident  in  K.  attending 
public  elementary  schools.  The  scheme  did  not 
refer  to  the  order  of  1862.  On  petition  by  way 
of  appeal  against  the  order  of  the  commissionerB, 
— Held,  first,  that  Cromwell's  gift  was  to  be 
treated  as  belonging  in  equal  undivided  shares 
to  the  other  two  charities ;  secondly,  that  the 
revenue  of  the  property  belonging  to  Lord 
Campden's  charity  might  be  applied  as  to  part 
thereof  for  educational  purposes ;  thirdly,  that 
the  revenue  of  Lady  Campden's  charity  must 
be  dealt  with  as  applicable,  as  to  one  moiety, 
for  the  benefit  of  the  poor,  by  their  being  re- 
cipients thereof  in  the  form  of  pensions,  or 
omerwise,  and  as  to  the  other  moiety,  for 
apprenticing  boys,  with  proper  provisions  for 
application  of  any  surplus  income;  fourthly, 
that  regard  must  be  had  to  the  distribution  of 
income  provided  for  by  the  order  of  1862. 
Order  remitted  to  the  commissioners  for  re- 
consideration;  the  scheme  to  be  reframed  by 
them  in  accordance  with  directions  to  the 
above  effect.  In  re  The  Campden  Charitiee,  49 
Law  J.  Bep.  Oluuic.  676. 

(d)  Payment  qffimdt  into  oowrt  by  tnuteei. 

8L— Trustees  of  a  charity  may  pay  money 
into  Court  under  the  Trustee  Belief  Act,  but  if 
they  do  so  they  cease  to  be  trustees,  and  the 
Attorney-General  is  the  proper  person  to  pe- 
tition for  administration  of  the  fund.  As  a 
general  rule  in  such  cases  the  trustees  should 
apply  to  the  Charity  Commissioners  before 
taking  proceedings.  In  re  The  Poplar  and 
BlaokwaU  Free  School,  Law  Bep.  8  Ch.  D.  642. 

Semble,  in  settling  a  scheme  for  the  adminis- 
tration of  funds  of  a  charity  school  the  funds 
should  not  be  applied  for  the  general  puxpooes 
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of  tbe  Mshool  (so  as  to  aid  local  rates),  bat  for 
advanoement  of  learning  hi  the  sdiool — e^. 
e]diibitions  or  scholarships.    Ibid. 

GHABITY  GOMMISSIONEBS. 

[See  Chabitt,  22, 23,  80:  Endowbd  Schools 
Act.] 

Stamp  on  order  of^  appovating  new  tnuteet,  [See 
Stamp,  6.] 

GHABTEB. 

BtUaU:  royal  eharter  hy  progren.    [See  Scotch 
Law,  10.] 

BUgkt  to  forethere  i»  Qrnvncil :  oharter  of  11 
£dm.  3.    [See  Cobnwall,  Ducht  of.] 

0HABTBB-PABT7. 
[See  Shippino  Law,  D.] 

CHEQUE. 
[See  Bill  of  Ezchanob.] 

CHILD. 

[Employment  of  children  under  fourteen  in 
dangerous  public  exhibition  or  performance 
prohibited.    42  &  43  Vict,  c  34.] 

[See  Pabbmt  and  Child.] 

Bduoation  of.    [See  Blbmbntabt  Education 
Act;  Infant.] 

€fift9  and  beguestt  to  ekUdron.    [See  Advancb- 
mbnt  ;  Will,  Constbvction.j 

CHOSE  IN  ACTION. 
[See  Dbbt:  Eqcitablb  Amionmbnt.] 

L— One  Gough  contracted  with  the  defen- 
dant to  build  him  a  ship,  to  be  paid  for  by 
instalments.  Gongh  being  in  diificnlties,  the 
defendant,  in  order  that  the  ship  might  be 
finished,  advanced  him  the  whole  contract 
price  before  it  became  due.  Before  the  last 
100^.  was  adyanced,  Gough  borrowed  a  like  sum 
from  the  plaintiff,  and  assigned  to  him  the  1002. 
"to  become  due"  from  tiie  defendant.  The 
defendant  had  due  notice  of  this,  but  notwith- 
standing advanced  the  remaining  1002.  to 
Gough  :— Held  (by  Bramwell,  L.J.,  and  Cotton, 
LJ.,  diuontiente  Brett,  LJ.),  that  he  was  liable 
to  pay  the  1002.  to  the  plaintiff,  the  assignment 
being  a  good  one  under  the  Judicature  Act, 
1373,  8.  25,  sub-s.  6.  JBriee  y.  JBammgter  (App.), 
47  Law  J.  Bep.  Q.B.  722  ;  Law  Bep.  3  Q.B.  D. 
569. 

2. — A  person  entitled  to  a  reversionaiy  share 
of  a  trust  fond  became  bankrupt  in  1866,  but  the 
trustees  of  the  fund  had  no  notice  of  ths  bank- 
mptqr  tUl  1873.  ^Che  bankrupt  in  1871  assij^ned 


his  reversionary  share  for  value  to  a  purchaser 
who  had  no  notice  of  the  bankruptcy,  and  who 
gave  immediate  notice  of  the  assignment  to  the 
trustees  of  the  fund.  Upon  the  reversion  fil- 
ing into  possession  in  1878, — ^Held,  that  under 
the  terms  of  the  Bankruptcy  Act,  1849,  s.  141, 
the  title  of  the  assignee  in  bankruptcy  must 

Srevail  against  that  of  the  particular  assignee. 
n  re  ChomWe  Trusts  (1  Giff.  91)  approved.  In 
re  Brigkt's  Settlement  (App.),  Law  Bep.  13  Ch. 
D.  413. 

AssiffnmeTtt  of,  by  trustee  in  bankruptey  :  eham' 
perty,    [See  Bankbuptoy,  F  19.] 

Assignment  of  future  rent:  surrender  after 
notice  of  assignment :  Judieatwre  Act,  [See 
Landlobo  and  Tbnant,  15.] 

CHBIST'S  HOSPITAL. 
[See  Chabitt,  26.] 

CHUBCH  AND  CLEBGY. 

(A)  AOVOWBON. 

(a)  Election  of  vicar  by  parishioners :  mode 

of  election. 

(b)  Presentation  to  endowed  ehapelry, 

(e)  Exchange  of  livings :  effect  of  deed  of 
resignation, 

(B)  Chanobl. 

(C)  EcGLBSiAflTioAL  Dilapidations  Act,  1871. 

(D)  Chubohwabdbns. 

(B)  Chubohyabdb. 

(a)  Jf\iculty  for  erection  of  mortuary, 
lb)  Inscription  on  tombstone, 

(F)  Faculty. 

(a)  As  to  goods  and  ornaments, 
lb)  In  other  eases. 

(G)  Pbw. 

(a)  Prescriptive  right  to. 
lb)  Mortgage  of  pern  rents. 

(H)  OPFBNOB0. 

{a)  Vestments :  oeremonies :  ornaments. 

lb)  Administration  of  holy  communion, 

lo)  Control  of  organ, 
(I)  Sbquestbation. 
(K)  Chubch  Disgiplinb  Act  :  Obligation  ov 

Bishop  to  ibsctb  Commission. 
(L)  Public  Wobship  Bbgulation  Act. 

(a)  DisquaMfication  qf  bishop  as  patron, 
lb)  Jurisdiction  ofrwdge :  place  of  hearing. 
Ic)  Transmissionofrepresentation:  time  for. 

(m)  ecclbsiastical  coubts  :  jubisdiction, 
Pleading  and  Pbacticb. 
(jti)  Jurisdiction. 

(1)  Criminal  suit  against  layman, 

(2)  Monition    appended    to    definitive 

sentence. 

(b)  Appearance  by  proctor, 

le)  Ihtplem  querela :  retponsive  allegation, 
(i)  Evidence:  advertisements  of  El&abeth. 
le)  Disobedience  to  monition, 
(/)  Stay  of  proceedingt  pending  appeal. 
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(A)  Adtowboh. 

(a)  Mention  of  viear  hy  pariiJUonori :  mode  of 

eleetiou. 

1.— The  right  of  electmg  the  Vicar  of  G.  was 
Tested  in  the  parishioners  and  inhabitants.  Upon 
a  vacancy  occurring  in  1875,  the  ohnrchwardens 
called  a  meeting  for  the  28th  of  July,  to  con- 
sider the  necessary  steps  to  be  taken.  At  this 
meeting  it  was  resolved  that  the  nomination 
should  be  held  on  the  30th  of  August,  and  the 
churchwardens  were  directed  to  make  the  ne- 
cessary arrangements.  In  consequence  of  a 
requisition  numerously  signed  by  the  parish- 
ioners, the  chnrchwardens  called  a  meeting  for 
the  26th  of  August.  At  this  meeting  resolu- 
tions were  passed  in  favour  of  the  votes  being 
taken  by  ballot,  and  with  respect  to  the  hours 
of  polling  and  other  matters.  On  the  nomina- 
tion day,  the  30th  of  August,  a  poll  having  been 
demanded,  it  was  moved  that  the  election  be 
held  in  the  manner  directed  by  the  resolutions 
passed  on  the  26th  of  August.  The  chairman, 
who  was  one  of  the  Ghordhwardens,  declined  to 
put  this  motion  and  left  the  chair.  Another 
chairman  was  appointed  and  the  resolution  was 
carried.  Notwithstanding  this,  the  church- 
wardens directed  the  election  to  be  carried  out 
as  on  former  occasions,  and  not  in  accordance 
with  the  resolutions  of  the  26th  of  Aug^t.  In 
the  result  B'.  was  elected  by  a  considerable 
majority.  On  a  claim  brought  by  one  of  the 
parishioners  to  set  aside  the  election  on  the 
ground  of  irreg^ularity, — Held,  that  the  church- 
wardens had  acted  erroneously  and  illegally; 
but  that  as  there  was  no  evidence  to  shew  that  the 
parishioners  and  inhabitants  had  not  had  full 
opportunity  of  voting,  or  that  the  result  would 
have  been  different  if  the  election  had  been 
conducted  in  accordance  with  the  resolutions, 
there  was  no  grotmd  for  setting  aside  the 
election.  The  action  was  therefore  dismissed, 
but  without  costs.  Shaw  v.  Thotnptonf  46  Law 
J.  Bep.  Chanc.  827 ;  Law  Bep.  3  Ch.  D.  233. 

The  judgments  in  the  case  of  Faulkner  v. 
Mffsr  (4  B.  &  C.  449),  to  the  effect  that  an 
election  by  ballot  is  illqgfal,  being  based  on  the 
ground  that  it  does  not  afford  an  opportunity 
for  a  scrutiny,  are  not  applicable  at  ^^e  present 
day,  when  Acts  of  Parliament  have  been  passed 
regulating  municipal  and  parliamentary  elec- 
tions, which  free  voting  by  ballot  from  these 
objections.    Ibid. 

(fi)  PreieTitoHon  to  endowed  ehapelry, 

2. — The  vicar  of  a  parish  has  not,  as  vicar» 
the  right  of  presentation  to  any  consecrated 
public  chapel  in  his  parish,  unless  such  chapel 
is  a  chapel  of  ease ;  but  he  has  the  right  to  for- 
bid any  person  to  officiate  therein  unless 
deprived  of  such  right  by  some  statute  or  some 
arrangement  assented  to  and  binding  on  the 
bishop  of  his  diocese,  the  patron  of  the  mother 
church  and  the  incumbent  thereof.  The  plain- 
tiff, as  vicar,  claimed  the  right  of  presentation 
to  an  endowed  chapel  erected  in  the  parish  and 


coniecrated  for  the  administration  of  sacra- 
ments and  all  other  divine  offices.  The  defien- 
dants  also  claimed  the  right  of  presentation, 
all^;ing  that  the  chapel  had  been  erected  by 
the  freeholders  and  endowed  by  the  defendants, 
and  conveyed  to  the  Ecclesiastical  Commis- 
sioners to  make  declaration  of  the  right  of 
nomination,  pursuant  to  14  &  16  Vict.  c.  97 ; 
that  before  niaking  any  declaration,  application 
had  been  made  by  the  freeholders  to  tiie  Com- 
missioners, containing  such  information  as  is 
required  by  the  said  statute,  and  notice  of  the 
same  had  been  sent  to  the  plaintiff,  both  as 
patron  and  incumbent,  as  required  by  the  said 
statute;  that  the  plaintiff  was  not  in  fact 
patron,  but  that  after  notice  he  had  allowed 
the  defendants  to  endow  the  chapel  and  procure 
it  to  be  consecrated  in  the  belief  that  he  was, 
and  was  therefore  estopped  from  denying  he 
was  patron ;  and  that  three  months  after  sn<^ 
notice  the  right  to  nominate  was  duly  declared 
to  be  for  ever  in  the  d^endants : — Held,  that 
the  plaintiff  had  not  shewn  any  title  to  the 
right  of  presentation ;  but  that,  if  he  had,  the 
facts  all^;ed  by  way  of  estoppel  would  not 
have  been  an  answer  to  his  claim,  as  a  vicar's 
rights  are  not  mere  private  rights  which  may  be 
waived  or  renounced  at  his  own  will  or  pleasure. 
M'AlUeter  v.  The  Bishop  of  Boehetter,  49  Law 
J.  Bep.  C.P.  114 ;  Law  Bep.  6  C.P.  D.  194. 

(jo)  Exehemge  of  Uvings :  effect  of  deed  of 
reeignation, 

8. — B.,  the  rector  of  a  living,  obtained  the 
consent  of  the  patron  and  the  bishop  to  exchange 
livings  with  P.,  and  the  patron  having  promised 
to  do  all  things  necessary  to  carry  out  the  ex- 
change, B.  executed  a  deed  of  resignation  of  the 
living  for  the  purpose  of  such  exchange,  and 
delivered  it  to  the  bishop's  registrar,  who  re- 
ceived it  with  knowledge  of  the  purpose  for 
which  it  was  executed.  The  patron,  however, 
refused  to  present  P.,  and  presented  the  defen- 
dant instesbd,  who,  with  full  knowledge  of  the 
circumstances,  accepted  the  presentation,  and 
took  possession  of  the  rectory-house,  glebe- 
lands  and  living.  On  demurrer  to  an  action  of 
ejectment  by  B., — Held,  that  B.  could  not  re- 
cover. Rttmsey  v.  MchoU,  Law  Bep.  2  C.P.  D. 
179;  affirmed  on  appeal.  Law  Bep.  2  C.P.  D. 
294. 

(B)  CUASCEU 

4. — The  parish  church  of  St.  Nicolas,  Arundel, 
regaled  as  one  building,  is  a  cruciform  church 
with  a  central  tower ;  the  portion  east  of  this 
tower  is  called  the  Fitzalan  Chapel,  and  occu- 
pies the  place  commonly  filled  by  the  chancel. 
The  plaintiff  claimed  this  portion  of  the  build- 
ing as  his  private  property,  and  built  a  wall 
across  the  west  end  of  it,  so  as  to  separate  it 
structurally  from  the  rest  of  the  churcli.  The 
defendant  pulled  down  part  of  this  wall,  alleging 
that  the  chapel  known  as  the  Fitzalan  Chapel 
was  the  chancel  of  the  parish  church,  and,  even 
if  it  were  not,  still  that  the  parishioners  were 
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entitled  either  by  prescr^tion  at  oommon  law, 
or  by  virtue  of  a  lost  grant,  or  under  the  Pre- 
scription  Act  (2  &  3  Will.  4.  o.  71),  to  light  from 
this  chapel.  Evidence  was  g^ven  of  numerous 
acts  of  exclusive  ownership  by  the  plaintiff  and 
his  ancestors  for  more  than  300  years ;  docu- 
mentary evidence  of  title  to  the  same  effect  was 
produced,  and  at  the  trial  before  Lord  Coleridge, 
C.J.,  without  a  jury,  judgment  was  given  for 
the  plaintiff : — Held  (by  the  Court  of  Appeal), 
that  the  evidence  shewed  that  the  disputed 
building  was  not  the  chancel  of  the  parish 
church,  but  had  always  been  the  property  of 
the  plaintiff  and  his  predecessors  in  title,  and 
that  the  daim  to  light  could  not  be  maintained 
on  any  of  the  grounds  set  up  by  the  defendant. 
The  Duke  of  Norfolk  ▼.  Arbyithmat  (App.),  49 
Law  J.  Bep.  C.P.  782 ;  Law  Bep.  6  C.P.  D.  300. 

(C)  BooLEsiAsnoAL  Dilapidations  Act, 

1871. 

6. — The  three  months  mentioned  in  section 
29  of  the  above  Act  refer  to  the  bishop's  direc- 
tion to  the  surveyor  and  not  to  the  surveyor's 
inmeotion  and  report.  Where,  therefore,  the 
biahop,  within  three  calendar  months  after  re- 
signation of  a  benefice,  directed  l^e  surveyor  to 
inspect  the  buildings  of  the  benefice,  and  after 
the  expiration  of  the  three  months  the  surveyor 
inspected  and  reported  to  the  bishop,  who  then 
made  an  order  for  the  cost  of  the  necessary  re- 
pairs,— Held,  in  an  action  by  the  new  incum- 
bent upon  the  order  against  the  late  incumbent, 
that  a  plea  by  the  latter  that  the  surveyor 
neither  inspected  nor  reported  within  the  three 
months  limited  by  section  29  was  no  defence  to 
the  action.  Oleace»  v.  Mariner^  Law  Bep.  1 
Bx.  D.  107. 

6. — Upon  the  death  of  the  incumbent  of  a 
sequestrated  benefice,  the  diocesan  surveyor  in- 
spected the  buildings,  and  the  bishop  made  an 
order  under  section  34  of  the  Ecclesiastical 
Dilapidations  Act,  1871,  declaring  that  the 
estAte  of  the  late  incumbent  was  liable  for  the 
beet  of  the  repairs  thereof  :~Held,  as  between 
the  new  incumbent  and  the  creditors  under  the 
sequestration,  that  the  profits  of  the  benefice 
in  the  hands  of  the  sequestrator  were  not  liable 
for  the  costs  of  repairs  of  the  buildings.  Jone$ 
V.  Damgerfield^^b  Law  J.  Bep.  Chanc.  161 ;  Law 
Bep.  1  Ch.  D.  438. 

7« — An  agreement  between  two  incxmibents 
to  exchange  their  livings  without  payment  on 
either  side  on  account  of  dilapidations  is  not 
of  itself  invalid  and  illegal ;  for  it  is  not  neces- 
sarily simoniacal,  and  it  does  not  contravene 
the  provisions  of  the  Ecdesiastical  Dilapida- 
tions Act,  1871.  Wright  v.  Dtvciei  (App.),  46 
Law  J.  Bep.  C.P.  41 ;  Law  Bep.  1  C.P.  D.  638. 

8.— By  section  29  of  the  Ecclesiastical  Di- 
lapidations Act,  1871,  "within  three  calendar 
months  after  the  avoidance  of  any  benefice 
....  the  bishop  shall  direct  the  surveyor,  .  .  . 
who  shall  report  to  the  bishop  what  sum  is  re- 
quired to  make  good  the  dilapidations  to  whidi 
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the  late  incumbent  or  his  estate  is  liable." 
More  than  three  months  after  the  avoidance  of 
a  benefice  the  bishop  of  the  diocese  directed  the 
surveyor  to  inspect  and  report  what  sum  wss 
required  to  make  good  the  dilapidations.  The 
surveyor  having  inspected  and  reported  accord- 
ingly, the  bishop  made  an  order  for  the  cost  of 
repairs  which,  by  section  36  of  the  above  Act, 
became  a  debt  due  from  the  late  inrumbent  to 
the  new  incumbent.  An  action  for  the  recovery 
of  this  debt  having  been  brought  by  the  new 
incumbent  against  the  late  incumbent,  the 
latter  resisted  his  liability  on  the  ground  that 
the  order  being  made  more  than  three  months 
after  the  avoi^nce  of  the  benefice  was  invalid, 
and  all  proceedings  thereunder  void: — Held, 
that  the  words  of  the  Act  were  directory  and 
not  imperative,  and  therefore  the  defence  was 
no  answer  to  the  action.  Caldam  v.  PixeU,  46 
Law  J.  Bep.  C.P.  641 ;  Law  Bep.  2  C.P.  D.  562. 

(D)  Chubchwabdxns. 
XHs^nioUfieation  hy  bankruptcy,     [See  Ybbtbt, 

Ciutom  a$  to  election  of:  private  Act:  new 
parisk.    [See  Statute,  3.J 

Statue  of:  pariek  divided  into  two  divieions  witk 
separate  veetry,    [See  Pasibh.] 

(B)  Chxtbchtabds. 

(tf)  Faculty  for  erection  of  mortuary, 

9. — Upon  the  application  of  the  vicar  and 
churchwardens  of  a  parish  church,  a  faculty  was 
granted  to  erect  a  mortuary  for  the  parish  in  a 
part  of  the  parish  churchyard  closed  for  burials, 
but  so  much  of  the  application  as  sought  to  add 
to  the  mortuary  a  room  for  coroners'  inquests 
and  living-rooms  for  the  keeper  and  his  family 
was  rejected.  Siansard  v.  St.  Matthew's,  Beth' 
nal  Green,  Law  Bep.  4  P.  D.  47. 

10.— Upon  the  application  of  the  rector, 
churchwardens  and  burial  board  of  an  urban 
parish  for  the  grant  of  a  faculty  to  authorise 
the  erection  of  a  parochial  mortuary  with  a 
post-mortem  room  attached,  in  a  consecrated 
burial  ground  situate  in  a  populous  part  of  the 
parish,  and  closed  for  burials  by  Order  in 
Council,  the  Court,  being  of  opinion  that  the 
petitioners  had  made  out  their  case  for  the  es- 
tablishment of  a  mortuary  on  the  site  pro- 
posed, directed  that  a  &M:ulty  should  issue  for 
the  erection  of  the  mortuary,  but  directed  that 
certain  conditions  to  be  specified  in  the  faculty 
should  be  imposed  with  respect  to  the  manner 
of  using  the  mortuary.  I%e  Burial  Board  of 
St.  Georges,  Hanover  8qua/re  v.  HdU,  Law  Bep. 
6  P.  D.  42. 

Qi)  Inscription  on  tomibstone, 

11,— The  word  "reverend"  is  not  a  title  of 
honour  or  dignity.  It  is  merely  a  laudatory 
epithet  or  mark  of  respect.  And  a  faculty  was 
granted  for  the  erection  of  a  tombstone  de- 
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scribing  a  duly  appointed  Wedejan  minister 
**  Reverend."  Xeet  v.  Smith,  46  Law  J.  Bep. 
P.O.  10;  Law  Rep.  1  P.  D.  73. 


(F)  Faculty. 

(a)  A$  to  goods  and  omamentt, 

12. — Faculty  granted  for  the  erection  in  a 
churdh  of  a  dvnxt  wall,  not  exceeding  two  feet 
high,  between  nave  and  chancel.  Breotion  of 
gates  to  be  attached  to  the  wall  not  allowed. 
In  re  St.  Augustine't,  Haggertton^  Law  Rep.  4 
P.  D.  112. 

13. — Faculty  granted  for  erection  of  a  chancel 
screen,  thirteen  feet  one  inch  high,  but  not  for 
gates.  7%e  Chwreh  of  the  Annuneiation.,  ChUeU 
hurst.  Law  Rep.  4  P.  D.  114. 

14. — Faculty  granted  for  removal  of  various 
things  introduced  into  a  church  without  the 
sanction  of  a  faculty,  comprising  steps  to  the 
communion  table  and  a  wooden  screen  sepa- 
rating the  transept  from  the  rest  of  the  chuitsh. 
Confirmatory  faculty  for  retention  of  a  chancel 
screen  but  without  gates.  Bradford  v.  Fry 
{Bvllard  and  Mtsh  intervening).  Law  Rep.  4 
P.  D.  93. 

15. — Faculty  granted  for  the  restoration  of 
a  central  compartment  of  a  reredos,  consisting 
of  a  sculptured  panel  representing  the  Cruci- 
fixion, having  the  figure  of  Our  Saviour  on  the 
Cross,  and  of  St.  John  and  the  three  Marys  on 
either  side,  all  in  high  relief,  and  which  had 
been  removed  in  consequence  of  the  bishop  ob- 
jecting to  consecrate  the  church  unless  it  were 
removed.  Hughes  v.  Edwards,  Law  Rep.  2  P.  D. 
361. 

16. — An  incumbent  applied  to  the  ordinary 
for  a  faculty  authorising  the  decoration  of  the 
reredos  of  his  church  with  a  painted  design, 
intended  to  represent  the  Adoration  of  Our 
Lord  in  Majesty  by  the  Faithful,  divided  into 
three  compartments,  and  containing  in  the 
centre  c6mpartment  a  figure  intended  to  repre- 
sent Our  Lord  seated  as  King ;  in  the  right-hand 
compartment  figures  representing  St.  Lawrence 
and  the  Blessed  Virgin ;  and  in  the  left-hand 
compartment  fignires  representing  St.  Stephen 
and  St.  John ;  the  four  last-mentioned  figures 
being  represented  with  their  faces  turned  to- 
wards the  centre  compartment  of  the  reredos. 
The  grant  of  the  faculty  was  not  opposed: — 
Held,  that  there  would  be  danger  of  the  repre- 
sentation contained  in  the  centre  compartment 
of  the  reredos  being  abused  by  receiving  super- 
stitious reverence,  and  that,  therefore,  the  Court 
ought,  in  its  discretion,  to  refuse  to  sanction  its 
introduction  into  the  church.  In  re  St,  Lam* 
renoe,  Pittington,  Law  Rep.  6  P.  D.  131. 

(b)  In  other  eases. 

For  erection  of  iiwrtua/ry.    [See  No.  9  supra.] 

Sepairs  of  church :  parish  divided  into  two  divi' 
sions  with  separate  vestries.    [See  Parish.] 


(Q)  Pkw. 

(a)  Prescriptive  right  to. 

17. — A  parishioner  who  claims  by  prescription 
a  pew  in  the  nave  of  his  parish  church,  must,  in 
addition  to  evidence  of  occupation,  shew  that 
any  necessary  repairs  have  been  done  at  his 
expense  or  that  of  those  through  whom  he 
cliums  the  right.  The  Prescription  Act  does 
not  apply  to  such  a  claim.  Chistp  v.  Martin, 
Law  Rep.  2  P.  D.  16. 

(h)  Mortgage  of  pew  rents. 

18. — Pew  rents  of  a  district  church,  consti- 
tuted under  the  Church  Building  Acts,  are 
livings  appointed  for  ecclesiastical  ministers, 
within  the  18  Eliz.  c.  20,  and  a  mortgage  of 
them  is  therefore  void.  In  re  Leveson;  ex 
parte  Arrowsmith  (App.),  47  Law  J.  Rep.  Bankr. 
46 ;  Law  Rep.  8  Ch.  D.  96. 

(H)  Offbncbs. 

(a)  Vestments:  ceremonies:  ornaments. 

19.— The  Act  of  Uniformity  (1  Bliz.  c.  2) 
by  section  25  provided  "that  such  ornaments 
of  the  church  and  of  the  ministers  thereof 
shall  be  retained  and  be  in  use  as  were  in  this 
Church  of  England  by  authority  of  Parliament 
in  the  second  year  of  King  Edward  the  Sixth, 
until  other  order  shall  be  therein  taken  by  the 
authority  of  the  Queen's  Majesty,  with  the 
advice  of  her  Commissioners  appointed  under 
the  Great  Seal  of  England  for  causes  eccle- 
siastical or  of  the  metropolitan  of  this  realm.'* 
The  Advertisements  of  1666  provided  that 
"  every  minister  saying  public  prayers  or  minis- 
tering the  sacraments  or  other  rites  of  the 
Church  shall  wear  a  comely  surplice  with  sleeves." 
The  ornaments  rubric  of  1662  provides  "that 
such  ornaments  of  the  Church  and  of  the 
ministers  thereof  at  all  times  of  their  ministra- 
tion shall  be  retained  and  be  in  use  as  were  in 
this  Church  of  England  by  the  authority  of 
Parliament,  in  the  second  year  of  the  reigfn  of 
King  Edward  the  Sixth ":— Held,  first,  that 
these  Advertisements  were  a  taking  of  order 
within  the  meaning  of  the  Act,  and  are  to  be 
read  as  part  of  the  Act ;  secondly,  that  the  Act 
and  the  advertisements  were  not  repealed  or 
altered  by  the  rubric  in  the  Prayer-book  of 
1662 ;  thirdly,  that  the  proper  ornament  of  the 
minister  in  the  ministration  of  the  holy  com- 
munion and  other  rites  in  parish  churches  is  a 
surplice  only.  Midsdale  v.  CUfton,  46  Law  J. 
Rep.  P.O.  27 ;  Law  Rep.  2  P.  D.  276  ;  on  appeal 
from  the  Court  of  Arches,  Law  Rep.  1  P.  D. 
316. 

The  rubric  of  1662  directs  that  "when  the 
priest,  standing  before  the  table,  hath  so  ordered 
the  bread  and  ¥dne  that  he  may  with  more 
readiness  and  decency  break  the  bread  before 
the  people,  and  take  the  cup  into  his  hands,"  he 
shall  say  the  prayer  of  consecration :— Held, 
that  by  the  words  "  before  the  people,"  coupled 
with  the  direction  as  to  the  manual  acts,  is 
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meaiit  in  the  sight  of  the  people,  and  that  the 
minister  must  stand  in  such  a  position  that  the 
people  may  see  him  perform  the  manual  acts. 
Ibid. 

The  rubric  of  1662  directs  that  "to  take 
away  all  occasion  of  dis.sension  and  superstition 
which  any  person  hath  or  might  have  concern- 
ing the  bread  and  wine,  it  shall  suffice  that  the 
bread  be  such  as  is  usual  to  be  eaten  "  : — Held, 
that  by  the  words  "  it  shall  suffice,"  taken  in 
connection  with  the  other  words,  that  which  is 
not  bread  usuaUy  eaten  will  not  suffice,  and 
that  the  use  of  flour  and  water  rolled  very  thin 
into  the  form  of  a  wafer  and  xmleavened  is  un- 
lawful.   Ibid. 

A  crucifix  placed  on  a  screen  separating  the 
chancel  from  the  body  of  the  church  is  not  a 
lawful  church  ornament.    Ibid. 

Although  the  judgment  of  the  Judicial  Com- 
mittee on  appeal  from  the  Arches  Court  is  final 
int^  partes,  yet  the  proceedings  being  penal 
in  their  consequences,  their  Lordships  ¥dll  in 
some  circumstances  entertain  an  appeal  inter 
aUat  involving  questions  already  decided.    Ibid. 

20. — Semble,  that  the  set  of  delineations 
used  in  Roman  Catholic  churches,  and  known  as 
the  "Stations  of  the  Cross,"  are  decorations 
forbidden  by  the  law  of  the  Church  of  England. 
CUfton  V.  R%d$dale,  Law  Rep.  1  P.  D.  316. 

21. — A  movable  cross,  placed,  with  the  in- 
tention that  it  should  remain  there,  on  a  re- 
table,  being  a  wooden  ledge  fixed  to  the  wall 
behind  and  just  above  the  communion  table,  is 
unlawful  Masters  v.  Dmsty  46  I^w  J.  Rep. 
P.C.  61 ;  Law  Rep.  1  P.  D.  123,  373. 

(V)  Administration  of  holy  eonimunion, 

22. — Where  in  a  proceeding  under  the  Public 
Worship  Regulation  Act,  1874,  it  was  proved 
that  the  incumbent  of  a  parish  church  in  the 
celebration  of  holy  communion  consecrated  and 
received  the  elements  when  there  was  only  one 
other  cominunicant,  and  that  the  same  thing 
had  several  times  before  occurred  during  his  in- 
cumbency and  no  steps  had  been  taken  by  him  to 
prevent  it, — Held,  that  he  must  be  admonished 
to  obey  the  rubric.  Clifton  v.  JUdsdale,  Law 
Rep.  1  P.  D.  316. 

28.— The  statute  1  Edw.  6.  c.  1.  s.  8,  provides 
•<that  the  priest  shall  not,  without  lawful 
cause,  deny  '  the  communion '  to  any  person 
that  shall  demand  and  humbly  desire  it."  The 
27th  canon  (1603)  provides  that  "no  minister, 
when  he  celebrateth  the  communion,  shall  wit- 
tingly administer  the  same  to  any  that  are 
common  and  notorious  depravers  of  the  Book 
of  Common  Prayer."  The  appellant  having 
published  a  volume  of  "  Selections  from  the  Old 
and  New  Testaments,"  omitting  chapters  and 
parts  of  chapters,  and  being  requested  by  his 
minister  to  explain  such  omissions,  wrote  a  pri- 
vate letter  stating,  "  The  parts  I  have  omitted 
are  quite  incompatible  with  religion  or  de- 
cency":— Held,  that  the  appellant  was  not  a 
common  and  notorious  depraver  of  the  Book  of 


Common  Prayer,  within  the  meaning  of  the 
canon.  Jenkins  v.  Cook,  Law  J.  Rep.  P.C.  1 ; 
Law  Rep.  1  P.  D.  80. 

The  "  cause "  which  under  the  words  of  the 
rubric,  defining  a  cause  for  repulsion,  is  sufficient 
to  warrant  a  minister  of  his  own  authority  in 
repelling  a  parishioner  from  the  holy  communion, 
is  that  he  is  "  an  open  and  notorious  evil  liver," 
who  thereby  gives  offence  to  the  congregation ; 
the  term  '*  evil  liver  "  being  lioiited  to  moral 
conduct  as  distinguished  from  belief.    Ibid. 

(0)  Control  of  organ. 

24. — The  organist  of  a  parish  church,  even 
though  appointed  and  paid  by  the  vestry,  is 
guilty  of  an  ecclesiastical  offence  if  he  plays  on 
the  organ  immediately  before  or  immediately 
after  divine  service  ydthout  the  directions  of 
the  incumbent.  Wyndham  v.  Cole,  Law  Rep.  1 
P.  D.  130. 

(1)  Sbqubstbation. 

Of  profits  of  benefice.    [See  Sequbstration.] 

(E)  Chubch  Discipline  Act:  Obligation 
ON  Bishop  to  issue  Commission. 

26. — ^A  parishioner  of  the  parish  of  C.  made 
a  complaint  to  the  bishop,  under  the  Church 
Discipline  Act  (3  &  4  Vict.  &  86.  s.  3),  in  respect 
of  offences  committed  by  the  rector  of  the 
parish  against  the  laws  ecclesiastical.  By  3  & 
4  Vict.  c.  86.  8.  3  it  is  provided  that  *•  in  every 
case  of  any  clerk  in  holy  orders  who  may  be 
charged  with  any  offence  against  the  laws  eccle- 
siastical, or  concerning  whom  there  may  exist 
scandal  or  evil  report  as  having  offended 
against  the  said  laws,  it  shall  be  lawful  for  the 
bishop  of  the  diocese  within  which  the  offence 
is  alleged  or  reported  to  have  been  committed, 
on  the  application  of  any  party  complaining 
thereof,  or  if  he  shall  think  fit  of  his  own  mere 
motion,  to  issue  a  commission  .  .  .  .  for  the  pur- 
pose of  making  enquiry  as  to  the  grounds  of 
such  charge  or  report.**  By  section  13  it  is 
further  provided  that  ''it  shall  be  lawful  for 
the  bishop,  if  he  think  fit,'*  to  send  the  case,  by 
letters  of  request,  to  the  Court  of  Appeal  of  the 
province,  there  to  be  heard  and  determined. 
The  bishop  declined  to  issue  a  commission  or 
to  send  the  case  to  the  Provincial  Court,  not 
on  the  ground  that  the  matters  complained 
of  were  not  offences  against  the  ecclesiastical 
law  or  were  of  too  unsubstantial  a  character 
to  call  for  enquiry,  but  on  the  ground  that  the 
rector  was  of  advanced  age,  and  that  the  com- 
plaint was  made  in  opposition  to  the  expressed 
wishes  of  the  great  majority  of  the  parishioners. 
A  vnit  of  mandamus  was  then  applied  for,  di- 
rected to  the  bishop,  commanding  him  to  issue 
a  commission  to  enquire  into  the  matter  of  the 
complaint,  or  to  send  the  case  to  the  Provincial 
Court  by  letters  of  request : — Held  (by  the 
Queen's  Bendi  Division),  that  the  rule  for  the 
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mandamui  miist  be  made  absolute,  inasmach 
as  the  words  "it  shall  be  lawful,"  in  3  &  4 
Vict.  c.  80.  8.  8,  imposed  a  dntj  which  required 
the  exercise  of  the  power  in  the  circumstances 
contemplated  by  the  statute.  The  refusal  of 
the  bishop  was  founded  not  on  the  nature  of 
the  complaint  or  on  the  right  of  the  applicant 
to  seek  redress,  it  being  admitted  that  there 
had  been  such  a  substantial  departure  by  the 
rector  from  the  established  ritual  as  amounted 
to  an  offence  against  the  ecclesiastical  law : — 
Held,  further,  that,  under  these  circumstances, 
the  Court  ought  not,  in  the  exercise  of  its  dis- 
cretion, to  refuse  to  issue  the  writ : — Held  (by 
the  Court  of  Appeal,  reversing  the  decision  of 
the  Queen*s  Bench  Division),  that  the  words 
**it  shall  be  lawful"  are  in  this  section  per- 
missive, not  compulsory,  and  confer  on  the 
bishop  a  discretion,  so  that  he  can,  under  sec- 
tion 3  of  3  &  1  Vict.  c.  86,  refuse  to  allow  any 
proceedings  to  be  instituted  against  a  clerk  who 
has  offended  against  the  laws  ecclesiastical. 
JZay.  v.  The  Bishop  of  Oapford  (App.),  48  Law  J. 
Bep.  Q.B.  609;  Law  Bep.  4  Q.B.  D.  625. 

Under  the  Public  Worship  Regulation  Act, 
1874  (37  &  38  Vict.  c.  86),  which  appUes 
also  to  offences  such  as  formed  the  subject- 
matter  of  the  complaint  by  the  applicant,  there 
is  no  provision  for  the  summoning  of  a  com- 
mission of  enquiry,  but  three  parishioners  can 
set  the  bishop  in  motion,  who  then  has  an  ar- 
bitrary discretion  to  determine  whether  the  suit 
shall  proceed  or  not.  It  is  further  provided  by 
section  18  that,  where  sentence  has  been  pro- 
nounced against  an  incumbent  for  an  offence 
under  3  &  4  Vict.  c.  86,  he  shall  not  also  be 
proceeded  against  under  the  later  Act,  and  vioo 
versa : — Held  (by  the  Queen's  Bench  Division, 
and  by  the  Court  of  Appeal,  afllrming  the  de- 
cision of  the  Queen's  Bench  Division),  that  the 
Public  Worship  Regulation  Act,  1874,  does  not 
repeal  the  earlier  statute  and  does  not  preclude 
a  promoter  from  applying  to  the  bishop  to  take 
proceedings  under  it ;  for  that  the  Public  Wor- 
ship Regulation  Act  was  intended  to  provide  a 
more  expeditious  and  a  more  simple  procedure 
in  criminal  ecclesiastical  suits.     Ibid. 

Judgment  of  Wightman,  J.,  in  Reg.  v.  The 
BUhojf  of  Chichester  (29  Law  J.  Rep.  Q.B.  23), 
approved  and  followed.    Ibid. 

Held  (by  the  House  of  Lords),  that  the  above- 
mentioned  sections  do  not  prescribe  two  alter- 
native courses,  one  of  which  must  be  taken, 
but  that  the  bishop  has  a  discretion,  so  that  he 
can  refuse  to  allow  any  proceedings  to  be  in- 
stituted against  a  clerk  accused  of  ecclesiastical 
offences.  JuUtts  v.  The  Bishop  of  Oxford  (H.L.), 
49  Law  J.  Rep.  Q.B.  577 ;  Law  Rep.  6  App. 
Cas.  214. 

The  words  "  it  shall  be  lawful,"  when  used  in 
a  statute,  are  in  themselves  always  permissive, 
not  compulsory.  Where  it  has  been  held  that 
there  is  an  obligation  to  exercise  an  authority 
conferred  by  sudi  words,  the  obligation  must 
be  found  in  the  context  of  the  statute,  or  in 
the  nature  of  the  act  authorised.    Ibid. 


(L)  Public  Wobship  Rbgulation  Act. 
(a)  JHs^uaUficaHon  of  bishap  as  patron, 

26. — The  action  of  the  bishop  under  section 
9  of  the  Public  Worship  Regulation  Act,  1874, 
is  a  judicial  action  which  he  is  disqualified  from 
performing  if  he  is  the  patron  of  the  living; 
and  the  word  **  patron  **  includes  as  well  a  bishop 
who  has  the  second  turn  as  one  who  has  the 
next  presentation,  each  being  interested  in 
avoiding  the  benefice.  Sofjeamt  v.  DdUt  46  Law 
J.  Rep.  Q.B.  781 ;  Law  Rep.  2  Q.B.  D.  558. 

Proceedings  were  taken  against  D.,  the  rector 
of  the  united  benefioes  of  St.  Vedast  and  St. 
Michael-le-Querne  under  section  9  of  the  Publio 
Worship  Regulation  Act,  1874.  D.  had  notice 
of  the  proceedings,  but  did  not  appear,  where- 
upon a  motion  was  issued  against  him.  D.  was 
afterwards  inhibited,  and  his  living  seques- 
trated. It  appeared  that  during  D.'s  incum- 
bency, the  alternate  right  of  patronage  of  the 
dean  and  chapter  of  St.  Paul's  had  been  trans- 
ferred to  the  Bishop  of  London.  Of  this  fact 
D.  was  unaware  until  after  sentence  had  been 
given  against  him; — Held,  that  the  Bishop  of 
London  was  a  patron  of  the  benefice  within  the 
meaning  of  section  16  of  the  Act,  and  was 
therefore  disqualified  from  acting  in  the  matter. 
Held  also,  that  prohibition  might  be  granted  « 
after  sentence  when  the  sentence  had  not  been 
fully  executed,  and  the  applicant  had  neither 
acquiesced  in  the  jurisdiction  of  the  Court,  ZK>r 
done  anything  to  estop  himself  from  oomplain* 
iug  of  it.    Ibid. 

(J)  Jwrisdiotion  of  judge :  place  of  hearing, 

27.— The  Public  Worship  Regulation  Act 
(37  &  38  Vict.  c.  86),  in  section  9,  enacts  that 
when  a  representation  against  an  incumbent 
under  that  Act  has  been  transmitted  by  the 
bishop,  in  the  mode  prescribed,  to  the  Arch- 
bishop of  the  province,  "  the  Archbishop  shall 
forthwith  require  the  Judge  "  (i^e,  the  Judge  of 
the  Provincial  Courts  of  Canterbury  and  York, 
appointed  under  section  7  of  the  Act)  **  to  hear 
the  matter  of  the  representation  at  any  place 
within  the  diocese  or  province,  or  in  London  or 
Westminster."  A  representation  under  this  Act 
having  been  in  due  course  transmitted  to  the 
Archbishop  of  Canterbury  by  the  Bishop  of 
Rochester,  the  Arohbishop  sent  to  the  Judge  a 
requisition  to  hear  the  matter  of  the  repre- 
sentation "  at  any  place  in  London  or  West- 
minster, or  within  the  said  diocese  of  Rochester 
as  you  may  deem  fit."  The  Judge  gave  due 
notice  to  the  defendant  that  the  case  would  be 
heard  at  Lambeth.  Lambeth  is  in  the  province 
of  Canterbury,  but  not  in  the  diocese  of 
Rochester.  The  defendant  did  not  appear,  and 
the  case  having  been  heard  in  his  absence  judg- 
ment was  pronounced  against  him : — Held,  on 
motion  for  prohibition,  that  all  the  proceedings 
before  the  Judge  were  void,  on  the  ground  that 
the  Judge  had  no  jurisdiction  except  by  virtue 
of  the  requisition  to  him  of  the  archbishop,  and 
that  the  archbishop  having  limited  the  place 
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for  heansg,  the  Jndge  had  no  power  to  hear  the 
case  ontside  the  limits  so  prescribed.  Sudton 
▼.  Tooth,  47  Law  J.  Bep.  Q.B.  18 ;  Law  Bep.  3 
Q.B.  D.  46. 

(o)  Tratumiinon  of  rejfretewtoiHon, 

2B. — The  provision  of  section  9  of  37  &  ^8 
Vict  a  85,  as  to  the  time  within  which  a  copy 
of  a  representation  should  be  transmitted  to 
the  party  complained  of  is  imperative,  and  if  it 
is  not  complied  with,  any  proceedings  taken 
are  invalid.  Homard  v.  Bo^ngton,  Law  Bep.  2 
P.  D.  303. 


(M)  EOOLBSIASTICAL  Ck)UBTS  :  JUBIBDIOTION, 
PliSADUrG  AND  PBACTIOB. 

(a)  JurisdiaHon, 

(1)  Criminal  nrit  agamst  layman, 

29. — There  is  no  jurisdiction  in  the  Arches 
Court  of  Canterbury  to  entertain  a  suit  by 
letters  of  request  against  a  layman  for  falsely 
swearing  before  a  surrogate  to  an  affidavit  to 
lead  to  the  issue  of  a  marriage  licence.  Philli- 
more  v.  Maohonf  Law  Bep.  1  P.  D.  481. 

(2)  Monitiion  appended  to  defimtiM  sentence, 

80«— A  beneficed  clerk,  having  been  convicted 
in  a  criminal  suit  in  the  Court  of  Arches  of 
offences  against  the  laws  ecclesiastical,  was 
suspended  ab  qffieio  for  a  certain  time,  and  ad* 
monished  not  to  repeat  the  offence.  He  dis- 
ob^ed  this  monition,  and  on  this  being  proved 
the  Court  again  admonished  him.  This  second 
monition  having  been  also  disobeyed,  applica- 
tion was  made  to  the  Court  by  motion  on  i^- 
davits  to  enforce  the  monition.  The  clerk  did 
not  appear,  and  the  Court  sentenced  him  to  be 
suspended  ab  officio  et  beneficio  for  three  years. 
A  writ  of  prohibition  directed  to  the  Judge  of 
the  Court  of  Arches  to  prohibit  him  from  en- 
forcing this  sentence  was  applied  for  in  the 
Queen's  Bench  Division,  and  granted  by  Cock- 
bum,  C. J.,  and  Mellor,  J.  (disteiUiente  Lush,  J.): — 
Held  (in  the  Court  of  Appeal),  by  Coleridge,  C.J., 
James,  LhT.,  and  Thesiger,  L.  J.  (dietentientUnts 
Brett,  L.J.,  and  Cotton,  L J.),  reversing  the 
dedsion  of  the  Queen's  Bench  Division,  that 
the  writ  of  prohibition  ought  not  to  issue ;  for 
that  such  a  monition  could  be  so  appended  to  a 
definitive  sentence  in  a  penal  suit  in  an  Bcde- 
siastical  Court;  that  disobedienoe  to  such  a 
monition  could  be  punished  as  contumacy ;  that 
such  contumacy  could  be  punished,  on  summary 
process,  by  suspension  ab  officio  et  beneficio; 
and  that  the  motion  to  enforce  the  monition  was 
not  a  fresh  proceeding  instituted  within  the 
meaning  of  section  23  of  the  Church  Discipline 
Act  (3  ic  4  Vict.  c.  36).  Ma/rtim,  v.  MaoJumoohie 
(App.),  49  Law  J.  Bep.  Q.B.  9 ;  Law  Bep.  4  Q.B. 
D.  697.  [Ajffirmed  by  the  House  of  Lords  on 
a^ea],  bat  not  yet  reported.] 


(V)  Appearance  by  proctor, 

31. — A  respondent  in  a  cause  in  the  Court  of 
Arches  must  appear  either  personally  or  by  a 
proctor ;  he  cannot  appear  by  a  solicitor  of  the 
Supreme  Court  who  is  not  also  a  proctor  of  the 
Court  of  Arches.  Oriep  v.  Martint  Law  Bep.  1 
P.  D.  302.  ' 

(c)  Duplem  querela :  responsive  allegation, 

32. — In  a  suit  of  duplex  querela,  arising  out 
of  the  refusal  of  the  bishop  to  institute  the  pro- 
movent,  it  is  not  sufficient  for  the  bishop  in  a 
responsive  plea  to  the  libel  to  allege  generally 
that  the  ground  of  his  refusal  was  that  the 
promovent  was  non  idoneus  and  minus  sivffi' 
dens  in  Uteratwra.  The  statement  must  be 
such  that  the  Court  may  be  enabled  to  decide, 
from  the  facts  stated,  upon  the  validity  of  the 
objection  taken,  and  to  enable  tha  prowufvent  to 
put  the  facts  in  issue.  WUUs  v.  The  Bishop 
of  Oatford,  Law  Bep.  2  P.  D.  192. 

iS)  Evidence:  advertisements  of  BUeabeth, 

33.— In  support  of  a  charge  against  an  in- 
cumbent of  wearing  illegal  vestments  whilst 
officiating  at  the  Holy  Coimnunion  in  a  parish 
church,  it  is  not  necessary  to  prove  the  Ad- 
vertisements of  Queen  ElizabeuL  Combe  v. 
Edwwrds,  Law  Bep.  2  P.  D.  354. 

(je)  Disobedience  to  monition, 

34. — ^Articles 'charging  a  vicar  with  illegal 
ceremonial  acts  during  ddvine  service  were  held 
to  be  proved,  and  the  defendant  was  ordered  to 
file  in  the  registry  a  declaration  stating  whether 
he  would  in  future  abstain  from  such  acts,  with 
intimation  that  on  a  repetition  of  them  the 
Court  would  proceed  further.  The  defendant 
failed  to  file  the  declaration,  and  repeated  the 
acts.  On  motion  by  the  promoter  and  proof  of 
the  repetition  of  the  acts  the  Court,  without 
fresh  articles  being  exhibited,  suspended  the 
defendant  ab  officio  et  beneficio  for  six  months. 
The  promoter  afterwards  proved  a  further  repe- 
tition of  the  acts,  and  moved  for  sentence  of 
suspension,  but  in  the  meantime  the  Queen's 
Bendi  Division  had  prohibited  the  Dean  of 
Arches  from  enforcing  a  decree  of  suspension 
in  a  similar  case.  Jn  deference  to,  though 
strongly  dissenting  from,  the  decision  of  t^e 
Queen*s  Bench,  the  Judge  ordered  the  motion 
to  stand  over.  Combe  v.  Edwards^  Law  Bep. 
a  P.  D.  103. 

(/)  Stof  qf  proceedings  pending  appeal, 

35«— The  Public  Worship  Begulation  Act, 
1874,  by  section  9,'  provides  that  the  "Judge 
may  on  application  in  any  case  suspend  the 
execution  of  such  monition  pending  an  appeal, 
if  he  shall  think  fit."  The  appellant  being  ad- 
monished by  a  decree  of  the  Arches  Court  to 
abstain  from  certain  acts,  gave  notice  of  appeal 
and  moved  for  an  inhibition,  which  was  re- 
fused : — Held,  that  the  issuing  of  an  inhibition 
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is  not  a  matter  of  course,  and  that  the  Judge 
under  the  above  statute  has  a  discretion  in  each 
case  to  consider  whether  the  decree  shall  be 
suspended  pending  an  appeal.  Midtdale  v.  Clif- 
ton, 45  Law  J.  Rep.  P.C.  12 ;  Law  Rep.  1  P.D. 
316. 


CHURCH  DISCIPLINE  ACT. 
[See  Chubch  and  Clebgt»  26.] 

CHURCH   RATES. 

1, — ^After  the  expiration  of  twenty  years  from 
the  date  of  borrowing,  under  6  G«o.  4.  c.  36.  s.  1, 
from  the  Public  Works  Loan  Commissioners, 
for  the  purpose  of  repairing  a  church,  church- 
wardens  have  no  power  to  make  a  rate  for  the 
purpose  of  repaying  the  loan.  The  section  is 
imperative  and  not  directory,  and  must  be 
strictly  followed.  Beff,  v.  All  SainU,  Wigcm 
(H.L.),  Law  Rep.  1  App.  Cas.  611  (afi&rming  the 
decision  of  the  Exchequer  Chamber,  Law  Rep. 
9  Q.B.  317). 

CHURCHYARDS. 
[See  BUBIALS,  Chubch  and  Clebgt,  9-11.] 

CHURCHWARDEN. 
[See  CuuBCH  and  Clbbgt,  D.] 

CIVIL  PROCEDURE. 

[Repeal  of  unnecessary  enactments  relating 
to  civil  procedure;  and  abolition  of  outlawry 
in  civil  proceedings.    42  &  43  Vict.  c.  69.] 

CIVIL  SERVANT. 

Superannuation    Act.       [See    Petition    of 
Right,  4.] 

CLASS. 

Qiftt  to.  [See  Will,  Constbuction,  H  2-7.] 

RoprewKtatxon  of.     [See  Pbacticb,  U  26-27 ; 
Adhinistbation,  32.] 

CLUB. 

1. — The  committee  of  a  club  had,  by  the  rules, 
power  to  expel  any  member  whose  conduct 
they  thought  injurious  to  the  character  and  in- 
terests of  the  club.  One  of  the  members  wrote 
to  the  committee  a  letter  which  they  consi- 
dered discourteous,  and  as  they  felt  they  could 
not  pass  it  over  without  weakening  their  au- 
thority, and  that  would  be  highly  injurious  to 
the  interests  of  the  club,  they  expelled  him. 
The  member  filed  a  bill  to  have  his  name  re- 
stored to  the  list  of  members : — Held,  on  the 
facts,  that  the  power  had  been  exercised  Inma 
fidCy  and  not  capriciously,  and  therefore  that 


the  Court  could  not  interfere.  Lyttelton  y. 
Blaekbwme,  46  Law  J.  Rep.  Chana  219. 

The  club  was  a  proprietary  club  —  that  is, 
a  club  where  a  person,  not  a  member,  took 
the  fees  and  subscriptions,  and  provided  what 
was  requisite  for  the  use  of  the  members. 
Semble,  that  on  this  groxmd  alone,  the  bill 
could  not  have  been  sustained,  as  the  plain- 
tiff did  not  retain  an  interest  in  property.   Ibid. 

2. — Where  the  committee  of  a  club  have,  ac- 
cording to  their  rules,  a  power  of  expeUing  a 
memb^  from  the  club,  sudi  committee,  being  a 
^tton-judicial  tribunal,  are  bound  to  act  in  ac- 
cordance with  the  ordinary  principles  of  justice, 
and  before  adjudicating  upon  the  conduct  of 
any  member,  are  bound  to  give  him  notice  of 
their  intention  to  proceed  against  him,  and 
afford  him  an  opportunity  of  justifying  or  pal- 
liating his  conduct ;  and  if  the  committee  pass 
a  resolution  expelling  such  member,  without  pre- 
vious notice  to  him,  such  resolution  being  based 
upon  ew  parte  evidence,  the  Court  will  declare 
such  resolution  to  be  void,  and  will  restrain  the 
committee  from  interfering  with  his  rights  and 
privileges  as  a  member  of  the  club.  FUher  v. 
Kea/Mf  49  Law  J.  Rep.  Chanc.  11 ;  Law  Rep.  11 
Ch.  D.  363. 

8. — By  the  rules  of  a  club  it  was  provided 
that  in  case  the  conduct  of  any  memb^  should 
in  the  opinion  of  the  committee,  after  enquiry, 
be  injurious  to  the  wel&re  and  interests  of  the 
club,  the  committee  should  call  upon  him  to 
resign,  and  in  the  event  of  his  refusal  to  do  so, 
should  call  a  general  meeting,  which  was  to  be 
called  on  giving  a  fortnight's  notice,  at  which 
it  should  be  competent  for  the  votes  of  two- 
thirds  of  those  present  to  expel  such  member. 
The  committee  having  called  on  the  plaintiff,  a 
member  of  the  club,  to  resign  on  the  alleged 
ground  that  his  conduct  was  injurious  to  its 
interests,  and  the  plaintiff  having  refused  to  do 
so,  a  general  meeting  was  summoned  by  notices 
issued  on  the  1st  of  November  for  the  14th  of 
November,  when  117  members  were  present,  of 
whom  116  voted — 77  in  favour  of  a  resolution 
for  expelling  the  plaintiff,  and  88  against  it. 
The  resolution  was  declared  to  be  carried.  On 
a  motion  to  restrain  the  committee  from  inter- 
fering with  the  enjoyment  by  the  plaintiff  of 
the  use  and  benefit  of  the  club : — Held,  on  the 
facts  of  the  case,  that  the  conmoittee  had  acted 
without  full  enquiry  and  without  giving  the 
plaintiff  notice  of  any  definite  charge ;  that  the 
general  meeting  was  summoned  without  proper 
notice;  that  the  resolution  was  carried  by  an 
insufficient  majority;  and  that  the  plaintiff  was 
entitled  to  an  injunction.  Labouehere  v.  EaH 
of  WKoflrncliffe,  Law  Rep.  18  Ch.  D.  346. 


COAL   MINES   REGULATION  ACT. 

HeipoTmbility  of  owner  for  breach  of  generaX 

rtUes. 

1. — Upon  an  information  xmder  the  Coal  Mines 
Regulation  Act,  1872,  s.  61  (enacting,  by  its  last 
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paragraph,  that  in  the  event  of  a  breach  of  any 
of  the  general  rules  in  that  section  by  any  per- 
son whomsoever  the  owner  shall  be  gmlty  of  an 
offence,  unless  he  proves  that  he  had  taken  all 
reasonable  means,  by  publishing  and  to  the  best 
of  his  power  enforcing  the  general  rules,  to  pre- 
vent such  breach),  it  appeared  that  there  had 
been  a  breach  of  one  of  the  general  rules  in  that 
section  (rule  22,  requiring  a  machine  used  for 
lowering  or  raising  persons  to  have  certain  ap- 
pliances for  preventing  the  rope  from  slipping), 
and  that  the  defendant  was  a  joint  owner  of  the 
mine  in  question.  The  defendant  proved  that 
the  general  rules  were  duly  published,  and  that 
he  had  appointed  as  certificated  manager  the 
person  who  was  joint  owner  and  partner  with 
him  in  the  mine,  and  that  he  entrusted  the 
entire  management  of  the  mine  to  his  partner ; 
he  himself  resided  at  a  distance  from  the  mine. 
He  had  not  personally  done  any  act  towards 
enforcing  the  rules.  The  justices  having  found 
as  a  fact  that  the  defendant  had  taken  all 
reasonable  means,  by  publishing  and  to  the  best 
of  his  power  enforcing  the  rules,  to  prevent  the 
breach : — Held,  that  there  was  evidence  upon 
which  the  justices  might  so  find.  Baker  v. 
Carter,  47  Law  J.  Hep.  M.C.  87 ;  Law  Bep.  3 
Bxch.  D.  132. 


Pon>er$  of  injector, 

2,— By  36  &  36  Vict.  c.  76,  s.  46,  the  inspector 
of  mines  has  power,  in  certain  cases,  by  notice 
in  writing,  to  call  upon  a  mine-owner  to  remedy 
any  matter  connec^«d  with  his  mine  which,  in 
the  opinion  of  the  inspector,  is  dangerous  and 
defective,  so  as  to  threaten  or  tend  to  the  bodily 
injury  of  any  person.  The  appellants  were  the 
owners  of  certain  coal  mines,  adjoining  which 
was  a  disused  colliery  belonging  to  B.  In  one 
of  the  pit-shafts  of  the  latter,  which  communi- 
cated with  the  appellants'  mines,  water  had 
accumulated  to  a  considerable  extent,  so  that 
there  was  danger  of  the  fiow  of  water  from  the 
pit-shaft  fiooding  a  portion  of  the  appellants' 
mine,  and  so  endangering  the  lives  of  the  men 
working  therein.  The  inspector  of  mines  ac- 
cordingly gave  notice,  in  writing,  to  the  appel- 
lants, under  35  &  36  Vict.  c.  76.  s.  46,  requiring 
them  to  remedy  the  matter.  The  appellants 
thereupon  took  the  best  practicable  measures 
for  removing  the  accumulation  of  the  water, 
but  failed  to  comply  with  the  notice ;  they  how- 
ever contintled  the  men  at  their  work,  though 
requested  by  the  inspector  not  to  do  so : — Held 
(by  Cockbum,  L.C  J.,  and  Mellor,  J. ;  dissen- 
Hente  Lush,  J.),  that  the  inspector  had  no  power 
to  call  upon  the  appellants  to  remove  a  danger 
which  was  not  immediately  connected  with  their 
own  mines,  also  that  the  terms  of  the  46th  sec- 
tion conferred  no  authority  on  an  inspector  to 
order  the  withdrawal  of  men  under  any  circum- 
stances. Spoil  Lane  CoUiery  Company  (Lim.) 
V.  Baker,  48  Law  J.  Bep.  M.C.  26  ;  Law  Bep.  3 
q.B.  D.  673, 


Cheehweigher :  dUeofitinttance  of  office. 

3. — Where  the  men  employed  in  a  mine  ap- 
point and  pay  a  checkweigher  under  the  Coal 
Mines  Begulation  Act,  1872,  and  are  afterwards 
all  discharged,  his  ofiice  ceases.  If  they  are  re- 
engaged with  others,  but  nothing  further  is 
done  with  regard  to  the  checkweigher,  he  is  not 
''stationed  by  the  persons  employed  in  the 
mine  "  within  the  meaning  of  the  Act,  and  can- 
not maintain  an  action  against  the  mine-owner 
for  preventing  him  from  acting  after  the  re- 
engagement  of  the  men.  Whitehead  v.  Holds- 
worthy  48  Law  J.  Bep.  Exch.  264 ;  Law  Bep.  4 
Ex.  D.  13. 

InniffioiefU  ventilation. 

4.— By  the  Coal  Mines  Begulation  Act,  1872 
(36  &  36  Vict.  c.  76),  s.  61,  it  is  provided  that, 
in  the  event  of  any  contravention  of  the  general 
rules  set  out  in  that  section,  the  owner,  agent, 
and  manager  shall  be  each  guilty  of  an  offence, 
unless  he  proves  that  he  has  taken  all  reasonable 
means  to  prevent  such  contravention.  The  first 
of  all  sudi  general  rules  provide  that  an  ade- 
quate amount  of  ventilation  shall  be  constantly 
produced  in  every  mine  to  render  harmless 
noxious  gases,  so  that  the  working  places  of  the 
shaft  of  such  mine,  and  the  travelling  roads  to 
and  from  such  working  places,  shall  be  in  a  fit 
state  for  working  and  passing  therein.  The 
respondent,  who  was  a  certified  manager  of  a 
colliery  mine,  at  a  salary  of  II.  per  week,  was 
charged  with  an  offence  under  section  61,  rule  1. 
It  was  proved  that  the  mine  was  improperly 
ventilated,  and  that  the  respondent  might  have 
improved  the  ventilation  with  the  resources  at 
his  disposal,  but  that  the  requisite  provision 
for  the  proper  ventilation  of  the  mine  would 
have  involved  an  outlay  of  200/. :  — Held,  that 
the  finding  of  the  justices,  that  the  respondent 
had  omitted  to  employ  the  resources  at  his  dis- 
posal for  the  improvement  of  the  ventilation  of 
the  mine,  disclosed  an  offence  under  section  61, 
for  which  he  was  liable  to  be  convicted.  Hall 
V.  Hopmood,  49  Law  J.  Bep.  M.C.  17. 

LeoM :   cesser  of  term  when  mine  worked  out. 
[See  Lease,  6.] 

com. 

[Prohibition  of  importation  of  counterfeit 
coin  or  silver  coin  below  standard.  39  &  40 
Vict.  c.  36.] 

COINING. 

The  24  &  26  Vict.  c.  99,  s.  9,  enacts  that 
"  whosoever  shall  tender,  utter  or  put  off  any 
false  or  counterfeit  coin,  resembling  or  appa- 
rently intended  to  resemble  or  pass  for  any  of 
the  Queen's  current  gold  or  silver  coin,  knowing 
the  same  to  be  false  or  counterfeit,  shall  be 
guilty  of  a  misdemeanour."  The  prisoner  uttered 
two  coins  which  were  or  had  been  real  sovereigns, 
coined  at  the  Mint,  but  they  had  been  fraudu- 
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wards  dUsolved  the  oommnnity: — Held,  that 
the  wife's  property  was  bound  by  such  hypothec. 
Hcmel  y.  Panet,  46  Law  J.  Bep.  P.O.  6 ;  Law 
Rep.  2  App.  Gas.  121. 

A  notarial  deed  was  written  on  several  pieces 
of  paper  :~Held,  that  each  paper  did  not  re- 
quire the  initials  of  the  notary.    Ibid. 

(/)  Nari^fdble  river :  old  French  latt. 

13. — By  the  old  French  law  the  question 
whether  a  river  is  navigable  or  not  is  one  of 
fact,  depending  on  how  far  it  can  be  used  for 
purposes  of  traffic.  The  appellant  was  the 
owner  of  land  abutting  on  a  river  navigable  for 
small  craft.  The  respondents,  under  statutory 
powers,  constructed  a  bridge  across  the  river, 
and  thereby  impeded  the  navigation  for  masted 
craft.  The  access  to  the  appellant's  land  was 
not  affected: — Held,  that  in  the  absence  of 
special  damage  no  action  would  lie  by  the  ap- 
pellant as  a  riparian  owner.  Bell  v.  I%e  Cor- 
poration of  Quebec,  49  Law  J.  Rep.  P.O.  1 ;  Law 
Rep.  5  App.  Gas.  84. 

(g)  Parliament:  Controverted  Elections  Act, 

14.— The  "Quebec  Controverted  Elections 
Act,  1875,"  vested  the  decision  of  controverted 
elections  in  the  Superior  Court,  and  section  90 
enacted  "  that  sudi  judgment  shall  not  be 
susceptible  of  appeal " :— Held,  on  petition  for 
leave  to  appeal,  that  having  regard  to  the  sub- 
ject matter  of  legislation,  the  Act  excluded  the 
prerogative  right  of  appeal  to  the  Crown.  The- 
herge  v.  Laudry,  46  Law  J.  Rep.  P.C.  1 ;  Law 
Rep.  2  App.  Cas.  102. 

15.— The  British  North  American  Act,  1867, 
by  section  41,  enacts  that,  until  the  Parliament 
of  Canada  shall  otherwise  provide,  the  laws  re- 
lating to  controverted  elections  shall  apply  to 
elections  in  the  respective  provinces.  Section 
91  enacts  that  it  shall  be  lawful  for  the  Parlia- 
ment of  Canada  to  make  laws  in  all  matters 
not  assigned  to  the  provincial  legislatures,  and 
section  92  that  su(^  legislatures  shall  exclu- 
sively make  laws  in  relation  to  the  administra- 
tion of  justice  in  each  province.  The  Dominion 
Act,  7  Vict.  c.  10,  by  section  3,  enacts  that  the 
Superior  Court  of  each  province  shall  have 
jurisdiction  in  election  petitions: — Held,  that 
an  election  petition  is  not  a  matter  in  relation 
to  the  administration  of  justice  within  the 
meaning  of  section  92,  and  was  within  the 
legislative  power  of  the  Dominion  Parliament. 
Valin  V.  Langloit,  49  Law  J.  Rep.  P.C.  37 ;  Law 
Rep.  6  App.  Cas.  115. 

(A)  Raihvay  Act,  1868. 

16,— An  award  under  the  Railway  Act,  1868, 
directed  a  monthly  payment  to  be  made  by  a 
railway  company  to  the  lessee  of  land  until  a 
watercourse  should  be  set  free  and  a  culvert 
constructed  by  the  company  to  protect  the 
watercourse  : — Held,  that  such  award  was  bad ; 
first,  on  the  ground  that  the  arbitrator  had  no 
power  either  to  order  a  periodical  payment  or 


the  construction  of  a  culvert ;  secondly,  that  as 
the  payment  was  to  cease  on  completion  of  the 
culvert,  the  award  was  bad  for  uncertainty. 
Bowrgoin  v.  La  Compagnie  du  Chcmin  de  lir 
de  Montreal,  Ottawa  et  Occidental,  and  the 
Attorney' General  of  Quebec,  49  Law  J.  Rep. 
P.C.  68 ;  Law  Rep.  5  App.  Cas.  381. 

The  Railway  Act,  1868,  by  sub-section  7, 
gives  power  to  a  railway  company  to  *'  alienate, 
sell  or  dispose  of  its  land."    Ibid. 

A  railway  company,  incorporated  by  an  Act 
of  the  province  of  Quebec,  was  by  an  Act  of  the 
Parliament  of  Canada  declared  to  be  a  federal 
enterprise.  By  deed,  confirmed  by  an  Act  of 
the  province,  the  company  transferred  "all 
their  properly,  liabilities,  rights  and  powers," 
to  the  government  of  the  province :— Held,  first, 
that  such  deed  and  Act  were  of  no  force  or 
validity  unless  ratified  by  the  Parliament  of 
Canada ;  secondly,  that  the  land  of  the  company 
could  not  be  severed  from  other  property  of  the 
company  comprised  in  the  deed,  and  that  in 
respect  of  the  land  the  deed  was  inoperative. 
Ibid. 

(i)  Seigniorial  rights :  purchase  by  Crown, 

yj, — By  the  law  of  Lower  Canada  the  acqui- 
sition by  the  Crown  of  land  held  from  a  seignior 
as  part  of  his  fief  extinguishes  all  feudal  rights 
in  such  land,  and  g^ves  to  the  seignior  a  mere 
right  to  an  indemnity.  Zes  Sceurs  Dames  Bos- 
pitaliires  de  St.  Joseph  de  VHotel-dieu  de  Mon- 
treal V.  Middlemiss,  47  Law  J.  Rep.  P.C.  89 ; 
Law  Rep.  3  App.  Cas.  1102. 

Powers   of  provincial    legislature :    taxation : 
stamp.    [See  Stamp,  8.] 

Servitude  :  repair  of  road,    [See  3  supra.] 

(B)  Capk  Colony. 

18.  —The  curators  of  the  public  roads  at  the 
Cape  of  Good  Hope  have  power  to  take  gravel 
and  other  materials  for  making  and  repairing 
the  public  roads  out  of  land  held  on  a  perpetual 
quit-rent  tenure.  The  Divisional  Council  of  the 
Cape  Division  v.  De  VUliers,  46  Law  J.  Rep. 
P.C.  95 ;  Law  Rep.  2  App.  Cas.  567. 

19. — The  intention  to  impose  a  charge  upon 
the  subject  must  be  shown  by  dear  and  un- 
ambiguous language.  Where,  by  an  Act  of  the 
Cape  Colony  (No.  6,  1864),  "  for  imposing  a 
duty  upon  bank  notes,"  which  Act  was  assumed 
to  have  been  validly  extended  to  the  province 
of  Griqualand  West,  it  was  provided  that  banks 
issuing  within  the  colony  notes  of  their  own, 
purporting  to  be  issued  within  the  colony,  and 
so  (unless  expressed  to  be  payable  elsewhere) 
to  be  payable  by  them  within  the  colony,  should 
make  a  return  thereof,  with  a  view  to  the  im- 
position of  the  duty  chargeable  by  that  Act ;  it 
was, — Held,  that  the  appellant  bank,  which  had  a 
branch  within  the  province,  and  there  put  in 
circulation  notes  issued  by  the  bank  in  the 
colony,  payable  in  the  colony,  but  did  not  issue 
any  notes  payable  in  the  province,  was  not 


COLONIAL  LAW,  Capb  Colony,  Jbbsbt. 


123 


liable,  acooTding  to  the  true  constraction  of  the 
Act^to  make  any  return  to  the  respondent,  the 
treasorer  of  the  province,  or  to  pay  duty  on  the 
notes  pat  into  circulation  by  its  branch.  Al- 
thongh,  by  section  10  of  the  Act,  banks  of  issae 
liable  to  make  the  return  prescribed  by  the  Act, 
most  include  within  such  return  snoh  notes  also 
as  they  have  put  into  circulation,  yet  banks 
which,  not  issuing  any  notes  purporting  to  be 
locally  issued,  and  therefore  not  liable  to  make 
a  return,  put  into  circulation  within  the  pro- 
vince their  own  notes,  issued  elsewhere,  are  not 
in  respect  thereof  liable  to  the  duty  imposed  by 
the  Act.  The  Oriental  Bank  Corporation,  v. 
WrigU  (P.O.),  Law  Rep.  6  App.  Cas.  842. 

(C)  Ceylon. 

20. — A  testator  and  his  wife,  by  a  mutual 
will,  appointed  their  daughter,  her  husband, 
and  their  child,  "and  also  the  other  children 
which  may  hereafter  be  procreated  by  their 
daughter,"  heirs  of  thdr  estate.  The  husband 
died,  and  the  daughter  married  again,  and  had 
issue : — Held,  first,  that  such  issue  were  not  en- 
titled under  the  will ;  secondly,  that  the  second 
husband  became  entitled  under  the  testator's 
will  to  one-t-hird  of  his  estate,  but  that  as  he 
died  before  the  testator's  wife,  his  share  in  the 
wife's  property  lapsed  into  residue.  Dia>%  v.  Be 
lAvera,  49  Law  J.  Bep.  P.C.  26 ;  Law  Rep.  5 
App.  Cas.  123. 

(D)  G&IQUALAND. 

21. — The  appellant  was  the  grantee  on  per- 
petual quit-rent  of  land  in  Griqualand,  under  a 
grant  made  prior  to  the  resumption  of  sove- 
reignty by  Great  Britain.  The  grant  was  made 
"subject  to  all  conditions  and  r^ulations  as 
are  already  or  may  in  future  be  fixed  referring 
to  land  granted  on  the  same  conditions": — 
Held,  that  the  minerals  were  the  property  of 
the  appellant,  subject  to  the  rules  and  regfula- 
tions  imposed  by  the  Ordinance  and  Proclamation 
of  1871.  Webb  v.  Oiddy,  47  Law  J.  Rep.  P.C. 
71 ;  Law  Rep.  3  App.  Cas.  909. 

(E)  HONO  KONa. 

22. — The  provisions  contained  in  section  167 
of  the  Bankruptcy  Ordinance,  1864,  of  Hong 
Kong,  do  not  apply  to  ^  deeds,  instruments  or 
agreements  "  executed  by  a  debtor  under  section 
165  of  that  Ordinance.  Beneeke  v.  WhittdU,  46 
Law  J.  Rep.  P.C.  81 ;  Law  Rep.  2  App.  Cas.  381. 

(F)  India. 

28. — Act  No.  XXTT.  of  the  Indian  Legislature, 
excluding  the  jurisdiction  of  the  High  Court 
within  c^ain  specified  districts,  is  not  inconsis- 
tent with  the  Indian  High  Courts  Act(24  &  25  Vict, 
c.  104),  or  with  the  charter  of  the  High  Court, 
and  IS,  in  its  general  scope,  within  the  legisla- 
tive power  of  the  Governor-General  in  Council. 
The  9th  section  of  that  Act  is  conditional  legis- 


lation, and  not  a  delegation  of  legislative  power. 
Bsg.  V.  Bwdh  (P.C),  Law  Rep.  3  App.  Cas.  889. 

Bwngoon :  company :  borrowing  powers,  [See 
Company,  D  25.] 

Statute  of  Limitations :  speciality  debt  contracted 
in  India,  [See  Limitations,  Statute  of, 
10.] 

,  (G)  Isle  of  Man. 

24.— The  Act  of  Settlement  of  the  Isle  of 
Man,  1703,  confirmed  to  the  tenants  their  cus- 
tomary estates  of  inheritance, "  saving  always  all 
mines  and  minerals,  of  what  kind  and  nature  so- 
ever, quarries,  and  delfs  of  fiag  slate  or  stone  " : — 
Held,  that  a  custom  by  the  tenants  to  dig  for 
clay  and  sand  did  not  contravene  the  saving 
clause,  and  that  such  tenants  were  entitled  to 
dig  for  day  and  sand.  The  Attorney- General 
of  the  Isle  of  Many.  Mylehreett,  48  Law  J.  Rep. 
P.C.  36;  Law  Rep.  4  App.  Cas.  294. 

(H)  Jamaica. 

25. — The  Supreme  Court  Procedure  Law, 
1872  (Jamaica),  by  section  19  provides,  "  that 
in  any  action  against  a  person  residing  out  of 
Jamaica,  it  shall  be  lawful  for  the  Court  or  a 
Judge,  upon  being  satisfied  by  affidavit  that 
there  is  a  cause  of  action  which  arose  within  the 
jurisdiction,  or  in  respect  of  a  breach  of  contract 
made  within  the  jurisdiction,  and  that  such 
person  carries  on  in  Jamaica  any  trade  or  busi- 
ness, and  that  he  has  no  known  agent  in  Jamaica 
authorised  to  bring  actions  ....  to  order  that 
the  service  of  the  writ  and  all  subsequent 
proceedings  may  be  made  on  any  servant  or 
agent  in  Jamaica  engaged  in  carrying  on  for 
such  person  such  ....  trade  or  business."  The 
appellants  were  a  company  conveying  mails  and 
passengers  to  and  from  Great  Britain  to  the 
West  &dies.  The  company  was  domiciled  in 
London*  but  had  a  superintendent  in  Jamaica : — 
Held,  that  the  appellants  were  a  *< person*' 
within  the  meaning  of  the  above  section,  and 
that  they  carried  on  a  business  in  Jamaica. 
Secondly,  that  an  order  directing  service  on 
their  superintendent  in  Jamaica  was  correct. 
I%e  Boyal  Mail  Steam  Packet  Company  v. 
Braham,  46  Law  J.  Rep.  P.C.  67 ;  Law  Rep.  2 
App.  Cas.  602. 

26. — The  governor  of  a  colony  does  not  pos- 
sess sovereign  power.  His  authority  is  derived 
from  his  commission,  and  is  limited  to  the 
powers  thereby  expressly  or  impliedly  entrusted 
to  him,  and  he  may  be  sued  in  the  Courts  of  the 
colony  of  which  he  is  governor.  Sir  Anthony 
Mnegrave  v.  PuUdo,  49  Law  J.  Rep.  P.C.  20; 
Law  Rep.  6  App.  Cas.  102. 

(I)  Jebsey. 

27.— The  declaration  stated  that  the  plaintiff 
was  employed  as  master  of  a  ship  insured  by 
the  defendant,  and  that  the  defendant  refused 
to  continue  such  insurance  if  the  plaintiff  was 
placed  in  command,  whereby  the  plaintiff  lost 
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his  employment.  Flea,  that  the  defendant  acted 
in  good  fiUth  and  without  malice,  and  in  the  be- 
lief that  certain  infonnation  was  true : — Held, 
that  sach  plea,  if  proved,  was  a  good  defence  to 
the  action.  Hdnu^n  v.  Falle,  48  Law  J.  Bep. 
P.O.  46;  Law  Rep.  4  App.  Ca«.  247. 

28.  -Bj  the  law  of  Jersey  the  Court  has  no 
power  to  continue  a  '*  curatelle "  in  respect  of 
property  when  such  "  curatelle  "  is  unnecessary 
in  respect  of  person.  In  re  McoUcy  49  Law  J. 
Bep.  P.C.  61 ;  Law  Rep.  6  App.  Cas.  S46. 

(K)  Newfoundland. 

29.— By  17  Vict.  c.  1,  of  Newfoundland,  the 
respondents  were  incorporated  for  the  purpose  of 
establishing  telegraph  communication  between 
America  and  England,  via  Newfoundland,  and 
section  14  provided  that  **  No  other  person  shall, 
during  fifty  years,  be  permitted  to  make  any 
lines  on  the  island,  or  to  extend  to  or  enter  upon 
or  touch  any  part  of  the  island  or  the  coast 
thereof,  or  of  the  islands  or  places  within  the 
jurisdiction  of  the  government  of  the  colony, 
with  any  telegraphic  cable,  wire  or  other  means 
of  telegraphic  communication  from  any  other 
island,  country  or  place  whatsoever."  The  ap- 
pellants moored  a  telegraph  cable  to  a  buoy 
placed  more  than  three  miles  from  the  shore  of 
Newfoundland  in  Conception  Bay,  where  the 
soil  is  permanently  under  water,  for  the  purpose 
of  telegraphic  communication  between  America 
and  England,  and  messages  were  not  repeated 
in  the  colony : — Held,  fir^  that  Conception  Bay 
is  part  of  the  territory  of  Newfoundland,  and 
that  the  above  statute  prohibited  the  use  of  any 
part  of  such  territory  for  tel^;raphic  purposes 
by  any  other  than  the  respondents.  The  Dvrect 
United  State$  Cable  CtrnpoMy  v.  The  AnglO' 
Amerioan  Telegraph  Comptmy,  46  Law  J.  Rep. 
P.C.  71 ;  Law  Rep.  2  App.  Cas.  894. 

(L)  New  South  Wales. 

30. — The  Land  Act  Amendment  Act,  1876, 
provides  that  the  holder  of  Crown  lands  under 
lease  for  pastoral  purposes  may,  in  virtue  of  in- 
tended improvements,  apply  for,  and  on  certain 
terms  obtain,  the  right  to  pre-emption  of  such 
land,  "  provided  that  no  such  application  shall 
be  made  for  more  than  one  square  mile  within 
each  block  of  five  square  miles": — Held,  that 
by  "square  mile"  area  is  intended,  and  not 
form.  Mohertton  v.  Day,  49  Law  J.  Rep.  P.C.  9 ; 
Law  Rep.  6  App.  Cas.  63. 

81. — By  Order  in  Council  of  November  13, 
1860,  an  appeal  is  given  from  any  final  judg- 
ment of  the  Supreme  Court  in  respect  of  any 
matter  in  issue  above  the  value  of  6002L  The 
24  Vict.  No.  Vm.  s.  1  (Colonial  statute),  pro- 
vides that  *'  every  plaintiff  who  shall  hereafter 
obtain  a  verdict  in  an  action  in  the  Supreme 
Court,  upon  which  he  shall  hereinafter  obtain 
judgment,  shall  be  entitled  to  interest  at  the 
rate  of  eight  per  cent,  per  annum,  from  the  time 
of  obtairdng  such  verdict  until  Uie  time  of  en- 
tering up  judgment  thereon,  and  the  amount  of 


such  interest  shall  be  included  in  the  judg- 
ment " : — Held,  that  the  matter  in  issue  is  the 
amount  recovered,  together  with  the  interest 
thereon,  from  the  verdict  till  the  judgment.  The 
Banh  of  Nem  South  Waiei  ▼.  OniUm,  48  Law  J. 
Rep.  P.C.  26 ;  Law  Rep.  4  App.  Cas.  270. 

82. — A  colonial  statute  provided  that  the 
corporation  of  a  borough  should  have  the  '*  care, 
construction  and  management  of  public  roads" 
within  the  borough.  The  corporation  oon- 
structed  a  street,  and  a  drain  by  the  side  thereof, 
which  became  out  of  repair,  and  a  dangerous 
hole  was  formed,  into  which  the  respondent  fell 
and  was  injured :— Held,  that  the  corporation 
were  liable  to  an  action  at  the  suit  of  the  re- 
spondent. The  Borough  of  Bathurgt  v.  Mac- 
pherton,  48  Law  J.  Rep.  P.C.  61 ;  Law  Rep.  4 
App.  Cas.  266. 

83.— Testator  bom  in  Scotland,  emigrated  to 
Queensland,  where  he  bought  a  station  and  re- 
sided for  four  years.  He  afterwards  bought  land 
and  built  a  house  in  New  South  Wales,  where 
he  resided  with  his  wife  and  family  till  his 
death,  which  occurred  suddenly  at  the  station 
in  Queensland,  and  he  was  b9ried  there  by  his 
own  vrish : — Held,  that  testator  had  abandoned 
his  domicile  of  origin,  and  had  acquired  a  domi- 
cile of  choice  in  New  South  Wales.  Pkitt  v. 
The  Attorney- General  of  yew  South  Wales,  47 
Law  J.  Rep.  P.C.  26;  Law  Rep.  3  App.  Cas. 
386. 

84.— The  Crown  Lands  Alienation  Act,  1861, 
by  section  13,  provides  that,  <'  on  and  after  the 
1st  day  of  June,  1861,  Crown  lands,"  with  cer- 
tain exceptions,  ^<  shall  be  opened  for  condi- 
tional sale  by  selection  "  in  manner  following, 
namely: — "Any  person  may,  upon  any  Land 
Office  day,  tender  to  the  land  agent  for  the  dis- 
trict a  written  application  for  the  conditional 
purchase  of  any  such  lands  ":^Held,  that  the 
word  << person"  in  the  above  section  is  not 
limited  to  persons  of  the  age  of  twenty-one 
years.  (yShanassy  v.  JoaehMn,  46  Law  J.  Bep. 
P.C.  43 ;  Law  Rep.  1  App.  Cas.  82. 

35. — Six  persons  bound  themselves,  and  each 
of  them  jointly  and  severally,  to  the  respondents, 
to  repay  advances  made  to  two  of  them  named ; 
another  two  of  them  became  insolvent,  and  en- 
tered the  debt  to  the  respondents  under  the 
bond  in  the  schedules  of  their  separate  estates, 
as  being  a  debt  unconnected  with  the  partner- 
ship :— Held,  that  the  respondents  were  properly 
admitted  to  prove  against  the  estates  pa/ri  pae$u 
with  other  creditors.  Hbare  v.  The  Oriental 
Banh  Corporation  (P.C),  Law  Rep.  2  App.  Cas. 
689. 

(M)  New  Zealakd. 

36.— The  Southland  Waste  Lands  Act  (29 
Vict.  No.  69.  s.  26),  provides  that  rural  land 
shall  be  open  for  sale  at  a  fixed  price,  **  provided 
that  it  shall  be  lawful  for  the  governor  to  raise 
the  price."  The  respondent  made  application 
to  the  Commissioners  of  Waste  Lands  for  cer- 
tain land,  and  such  application  was  received  and 
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filed,  and  the  oondderatlon  thereof  adjourned. 
Pending  such  adjonmment,  the  price  of  the  land 
was  raised: — ^Held,  that  the  respondent  was  en- 
titled to  a  grant  of  the  land  at  the  price  fixed 
at  the  time  of  application ;  and  that  an  injunc- 
tion would  lie  to  restrain  the  commissioners 
from  selling  the  land  to  other  persons.  Pearson 
▼.  S^^enee,  49  Law  J.  Rep.  P.C.  13 ;  Law  Bep.  6 
App.  Gas.  76. 

87. — Under  the  Southland  Waste  Lands  Act 
of  1866,  section  12,  the  appellant  on  the  7th  of 
July,  1873,  caused  his  name  to  be  entered  in 
the  application  book  mentioned  therein,  as  a 
person  desirous  to  make  an  application  to  the 
Board  for  a  grant  of  certain  C^own  lands.  At 
that  date  the  price  of  such  lands  was  11,  an 
acre,  but  on  the  9th  of  the  same  July  the  price 
thereof  was  raised  to  3/.  an  acre,  the  appellant 
recdving  immediate  notice  thereof.  On  the 
10th  of  July  the  appellant's  application  was 
presented  to  the  Bofuxl,  which  then  determined 
that  he  was  entitled  to  purchase  the  Umd,  no 
price  being  specified  either  in  the  application  or 
by  the  Board.  Upon  a  rule  niii  for  a  nut^ulamus 
to  the  Beoeiver  of  Land  Revenue  to  receive 
payment  from  the  appellant  at  the  rate  of  II. 
per  acre  for  the  said  lands:— Held,  that  the 
grant  of  the  application  must  be  taken  to  have 
been  at  the  price  ruling  on  the  10th  of  July, 
namely,  at  SI.  an  acre,  and  not  at  the  price 
ruUng  at  the  date  of  appellant  entering  his  name 
in  the  application  book.  Bell  v.  The  jReeeiver 
of  Latid  Bevenvs  (P.C),  Law  Rep.  1  App.  Gas. 
707. 

(N)  Queensland. 

88. — The  Queensland  Agricultural  Reserves 
Act,  1863,  empowers  the  Grown  to  set  apart 
lands  as  agricultural  reserves :  and  by  section  8 
provides  that  *'  if  any  person  selecting  lands  in 
agricultural  reserves  should  fail  to  occupy  and 
improve  the  same  as  required  by  the  Act,  then 
the  right  and  interest  of  such  selector  to  the 
lands  selected  shall  cease  and  determine."  The 
Leasing  Act,  1866,  empowers  the  Grown  to 
grant  leases  of  reserve  lands,  subject  to  the 
above  provisions,  for  eight  years,  at  a  yearly 
rent ;  and  on  payment  of  the  eighth  year's  rent 
the  lessee  is  entitled  to  a  grant  in  fee.  The  ap- 
pellant became  lessee  under  the  above  Act,  but 
failed  to  occupy  and  improve  the  land.  The 
Crown,  with  notice  of  such  failure,  received  the 
rent: — Held,  that  such  failure  did  not  render 
the  lease  void  but  voidable,  and  that  the  Grown, 
by  such  receipt  of  rent,  had  waived  the  right  of 
forfeiture.  Davenport  v.  The  Queen^  47  Law  J. 
Rep.  P.O.  8 ;  Law  Rep.  3  App.  Gas.  116. 

89.— The  31st  Vict.  No.  46,  by  section  51,  pro- 
vides that  the  lessee  of  any  land  shall  reside  on 
his  selection,  and  that  if  at  any  time  during  the 
currency  of  a  lease  it  shall  be  proved  to  the  satis- 
faction of  the  commissioner  that  the  lessee  has 
abandoned  his  selection,  and  failed  in  regard  to 
the  pJBrformance  of  the  conditions  of  residence 
during  a  period  of  six  months,  it  shall  be  lawful 


for  the  governor  to  declare  the  lease  absolutely 
forfeited  and  vacated.  Section  56  provides  that 
it  shall  be  lawful  for  any  selector  of  any  piece 
of  land  to  make  additional  selection  of  lands 
adjoining  to  his  first  selection,  subject  to  all  the 
conditions  applicable  to  such  first  selection  ex- 
cept residence: — Held,  that  selectors  of  addi- 
tional selections  are  exempt  from  residence  on 
such  election,  even  though  they  cease  to  reside 
on  their  first  selection.  Smith  v.  The  Queen,  47 
Law  J.  Rep.  P.G.  61 ;  Law  Rep.  3  App.  Gas.  614. 

The  same  Act  provides  land  commissioners, 
and  enacts,  by  section  5,  that  "All  questions 
shall  be  decided  by  the  commissioner,  who  shall 
g^ve  his  decision  in  open  Gourt " : — Held,  that 
an  enquiry  by  such  commissioner  is  a  judicial 
enqxiiry,  and  that  a  proceeding  for  forfeiture,  in 
which  the  evidence  was  not  given  in  open  Gourt, 
was  invalid.    Ibid. 

40. — The  Land  Act,  1868,  by  section  51,  sub- 
section 9,  provides  liiat  if,  after  a  lessee  has 
obtained  a  certificate  by  the  commissioners  that 
he  has  duly  completed  the  conditions  required 
by  the  Act,  he  shall  pay  the  amoimt  of  the  an- 
nual rent  during  the  unexpired  portion  of  the 
lease  together  with  the  amount  of  the  deed  fee, 
such  lessee  shall  be  entitled  to  a  grant  in  fee 
of  the  land  comprised  in  such  lease.  The  ap- 
pellant having  nuule  the  declaration  required 
by  the  Land  Act,  and  received  a  lease  of  land, 
obtained  a  certificate  from  the  commissioners 
that  he  had  complied  with  the  conditions  of  the 
Act,  and  paid  the  aggregate  amount  of  rent  and 
the  deed  fee.  The  declaration  was  false: — 
Held,  that  the  declaration  was  part  of  the  basis 
of  the  contract,  and  being  false  the  appellant 
was  not  entitled  to  a  grant  in  fee.  FUher  v. 
TuUy,  47  Law  J.  Rep.  P.G.  59;  Law  Rep.  3  App. 
Gas.  627. 

41. — Under  the  Queensland  Gk)ldfields  Ma- 
nagement Act  (20  Vict.  c.  29),  and  the  Regula- 
tions of  1866,  the  holder  of  a  miners'  right  and 
claim  is,  during  the  continuance  of  such  right, 
the  owner  of  the  claim  occupied  by  him,  and  all 
gold  in  and  upon  such  claim  is  the  absolute 
property  of  such  owner.  HoUyman  v.  ydonan, 
45  Law  J.  Rep.  P.G.  62 ;  Law  Rep.  1  App.  Gas. 
594. 

Under  the  Regulations  of  1866  an  ordinary 
quartz  claim  does  not  vest  in  the  holder  the 
right  to  all  gold  or  quartz  beneath  the  surface 
area  of  the  claim,  and  such  claim  is  not  a  block 
claim,  but  is  confined  to  the  line  of  quartz  reef 
to  which  the  claim  refers.    Ibid. 

(0)  Sierra  Leone. 

42. — By  treaty  between  England  and  Por- 
tugal for  suppressing  the  slave  trade,  the  con- 
tracting parties  agreed  that  the  ships  of  each 
nation  should  have  the  right  to  search  and  de- 
tain vessels  of  the  other  nation  during  the 
voyage,  and  that  certain  articles  found  on  board 
should  he  prima  fade  evidence  that  a  vessel 
was  engaged  in  the  slave  trade ;  and  that  if  any 
such  articles  were  found  in  any  vessel  detained. 
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no  oompensation  shonld  be  granted  for  such 
detention: — Held,  that  this  provision  relates 
only  to  vessels  upon  the  high  seas,  and  does  not 
extend  to  vessels  in  a  foreign  port  or  in  foreign 
territorial  waters.  Reg,  v.  Manoel  do»  8wSa$ 
Quaeaf  49  Law  J.  Bep.  P.C.  41 ;  Law  Rep.  5 
App.  Cas.  648. 

(P)  South  Austbalia. 

43. — Trustees  under  a  composition  deed  made 
pursuant  to  the  Australian  Insolvent  Act,  1860, 
to  whom  shares  in  a  joint-stock  company  have 
been  transferred  by  such  a  deed,  have  the  same 
right  as  assignees  in  bankruptcy  either  to  accept 
or  reject  such  shares.  Levi  v.  Avers,  47  Law  J. 
Bep.  P.C.  83 ;  Law  Bep.  3  App.  Cas.  842. 

44« — Be-exchange  is  the  measure  of  damage 
sustained  by  the  holder  of  a  dishonoured  bill  of 
exchange  drawn  in  one  country  on  a  person  in 
another  country,  and  is  payable  in  addition  to 
the  amount  of  the  bill.  WUIo/m  v.  Ayers,  47 
Law  J.  Bep.  P.C.  1 ;  Law  Bep.  3  App.  Cas.  138. 

L.  &  Co.  carried  on  business  both  in  London 
and  in  Australia.  The  firm  in  London  drew 
bills  on  the  firm  in  Australia,  and  delivered 
them  to  creditors  of  the  firm  in  London.  L.  &  Co. 
became  insolvent  imder  a  deed  providing  for 
liquidation  in  Australia : — Held,  that  such  cre- 
ditors were  not,  under  the  circumstances,  en- 
titled to  prove  in  respect  of  *'  re-exchazige." 
Ibid. 

(Q)  Victoria. 

(a)  Land  Aets, 

46. — A  mining  company  in  consideration  of 
advances  execut^  a  mortgage  of  their  mine  and 
plant  to  a  bank,  with  power  of  sale  in  de&ult  of 
pajrment  after  notice.  The  bank  by  a  collusive 
sale  became  the  purchaser  of  the  whole,  and 
afterwards  re-sold  the  mine.  The  company  by 
their  bill  admitted  the  execution  of  the  mort- 
gage, but  alleged  that  the  same  was  ultra  vires, 
and  prayed  tluit  it  and  the  sale  to  the  bank  and 
the  re-sale  by  the  bank  might  be  declared  void, 
and  for  an  account,  but  did  not  offer  to  re- 
deem:— Held,  that  as  the  company  admitted 
the  execution  of  the  mortgage  they  were  en- 
titled to  an  accoimt  without  prayer  for  redemp- 
tion ;  that  the  sale  to  the  bank  was  void,  and 
the  re-sale  also  void  under  the  power  of  sale, 
the  bank  not  having  complied  with  the  pro- 
visions of  the  84th  section  of  the  Land  Transfer 
Act.  The  MUivfuU  Bank  of  Australia  v.  The 
United  Hand  iff  Hand  and  Band  of  Hope  Com- 
pany and  Another,  48  Law  J.  Bep.  P.C.  50 ;  Law 
Bep.  4  App.  Cas.  391. 

46. — By  5  &  6  Vict.  c.  36.  s.  5,  the  governors 
of  the  Australian  Colonies  wei*e  authorised  in 
the  name  and  on  behalf  of  her  Majesty,  to  con- 
vey in  fee  simple  to  a  purchaser  any  waste  land 
of  the  Crown  in  such  colonies : — Held,  that  a 
conveyance  under  the  above  statute  did  not 
transfer  the  rights  of  the  Crown  to  gold  which 
might  be  found  in  such  land.     WooUey  v.  The 


Attorney- Oensral  of  Victoria^  46  Law  J.  Bep. 
P.C.  18 ;  Law  Bep.  2  App.  Cas.  163. 

47.— The  Transfer  of  Land  Act  (Victoria, 
2  &  3),  by  section  106,  provides:  "That  no 
execution  registered  shall  bind,  charge  or  afitect 
any  land,  but  the  Begistrar,  on  bdng  served 
with  a  copy  of  any  writ  of  fieri  fa,cias,  accom- 
panied by  a  statement  specifying  the  land  sought 
to  be  affected  thereby,  shall,  after  marking  upon 
such  copy  the  time  of  such  service,  enter  the 
same  in  the  roister  book,  and  after  any  land 
shall  have  been  sold  under  such  writ,  the  Be- 
gistrar shall,  on  receiving  a  transfer,  enter  such 
transfer  in  the  raster  book,  whereupon  the 
purchaser  shall  become  the  transferee,  and  be 
deemed  proprietor  of  the  lancU  provided  that 
until  such  service  as  aforesaid,  no  sale  or  trans- 
fer imder  the  writ  diall  be  vaUd  as  against  a 
purchaser  for  value,  notwithstanding  the  writ 
was  actually  lodged  for  execution  at  the  time 
of  the  purchase,  and  the  purchaser  had  actual  or 
constructive  notice  of  the  lodgment  of  such 
writ.  Every  such  writ  shall  cease  to  affect  any 
land,  unless  a  transfer  upon  a  sale  under  such 
writ  shall  be  left  for  entry  upon  the  register 
within  three  months  from  the  day  on  whicdi  the 
copy  was  served."  A  copy  of  a  writ  of  fi.  fa. 
against  a  registered  proprietor  was  served  on 
the  Begistrar,  and  a  copy  of  an  alias  writ  was 
served  within  three  months,  but  no  transfer 
under  the  original  writ  was  left  for  entry 
within  three  months.  After  the  expiration  of 
three  months  from  the  service  of  the  original 
writ  the  Begistrar  issued  a  certificate  of  title  to 
a  purchaser  from  the  registered  proprietor,  the 
transfer  being  lodged  for  r^^tration  before 
the  service  of  the  alias  writ : — Held,  that  the 
Begistrar  was  justified  in  issuing  such  certifi- 
cata  The  Registra/r  of  Titles  of  Victoria  v. 
Patersan,  46  Law  J.  Bep.  P.C.  21 ;  Law  Bep. 
2  App.  Cas.  110. 

(h)  Will :  probate  and  other  duties. 

48.— The  Victoria  Statute,  No.  388,  by  sec- 
tion 7,  imposes  on  the  Master  of  the  Supreme 
Court  the  fimction  of  collecting  and  accounting 
for  the  duties  on  the  estates  of  deceased  per- 
sons : — Held,  that  the  Master  in  carrying  out 
such  function  is  under  the  control  of  the  Court, 
and  that  such  Court  has  power  to  make  a  man- 
datory order  on  him  in  respect  of  such  function. 
Armytage  v.  Wilki/nson,  47  Law  J.  Bep.  P.C.  31 ; 
Law  Bep.  3  App.  Cas.  365. 

The  same  statute,  by  section  24,  provides  that 
when  the  children  of  a  testator  are  the  only 
persons  entitled  under  his  will,  the  duty  shall 
be  calculated  at  a  lower  rate.  A  testator  di- 
rected the  trustees  of  his  will  to  hold  his  estate 
in  trust  for  his  childreEi,  the  interest  of  a  son  or 
sons  to  vest  absolutely  on  twenty-one,  and  of  a 
daughter  or  daughters  at  that  age  or  marriage. 
There  was  a  bequest  over  in  the  event  of  no 
child  acquiring  an  absolutely  vested  interest : — 
Held,  that  a  Uberal  construction  in  favour  of 
the  subject  ought  to  be  given  to  such  proviso; 
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that  the  interest  of  the  children  became  vested 
at  testator's  death,  and  that  the  bequest  came 
within  the  words  of  the  proviso  notwithstanding 
the  gift  over  in  certain  events.    Ibid. 

40. — Probate  duty  in  England  is  a  stamp 
duty  payable  upon  the  subject  of  the  probate 
when  granted.  In  Victoria,  under  Act  No.  388, 
it  is  more  in  the  nature  of  succession  duty  pay- 
able on  the  property  of  the  deceased  at  the 
time  of  his  death,  and  is  payable  whether  pro- 
bate is  sought  or  not.  Bell  v.  The  Master  in 
Equity  (P.C.),  Law  Rep.  2  App.  Cas.  660. 

50. — Where  a  testator,  whose  assets  consisted 
partly  of  personal  estate  in  the  colony  of  Vic- 
toria, where  duty  is  payable  on  the  property  of 
all  deceased  persons,  had  died  domiciled  in 
England,  and  by  his  will  gave  many  pecuniary 
l^acies,  and  divided  the  residue  among  some 
of  the  pecuniary  legatees: — Held,  that  the 
duties  attaching  in  Victoria  and  all  expenses  of 
realisation  were  payable  out  of  the  genial  estate 
before  distribution,  and  that  the  pecuniary  le- 
gatees were  entitled  to  their  legacies  free  of  all 
colonial  duties  and  expenses,  except  the  English 
legacy  duty.  Peter  v.  StvrUng,  Law  Rep.  10 
Ch.  D.  279. 

(ci)  Bate:  raceoourw, 

61.— The  Local  Government  Act,  1874  (Vic- 
toria), by  section  253,  provides  that  '<  all  land 
shall  be  rateable  property,  save  land  the  pro- 
perty of  Her  Majesty,  which  is  unoccupied  or 
used  for  public  purposes."  Liuid  was  demised 
by  the  Crown  to  the  respondent  upon  trust  for 
the  "  Victoria  Racing  Club,"  for  the  purpose  of 
public  races.  The  club  had  power  to  take  tolls 
and  to  make  bye-laws,  and  members  of  the  club 
were  exempt  from  toll,  and  had  certain  other 
privileges : — Held,  that  this  land  was  not  used 
for  public  purposes  within  the  meaning  of  the 
Act.  Tke  Mayor  of  Essefidon  v.  BUichooodt  46 
Law  J.  Rep.  P.C.  98 ;  Law  Rep.  2  App.  Cas. 
674. 

{d)  Ifuohenoy  Act,  1865. 

62.— The  Insolvency  Act,  1865  (Vict.),  by 
section  27,  provides  that  all  deeds  which  shall 
be  executed  by  an  assignee,  purporting  to  con- 
vey, assign,  release  or  assure  any  part  of  an 
estate  of  an  insolvent  to  any  purchaser  or  mort- 
gagee shall  be  valid  and  effectual,  both  at  law 
and  in  equity,  for  conveying,  assigning,  re- 
leasing or  assuring  the  same.  Section  71 
provides  that  an  assignee  shall  make  sale  of  the 
estate  of  the  bankrupt,  giving  due  notice  thereof 
in  the  Gazette,  Section  81  provides  that  any 
creditor  who  shall  hold  any  security  upon  an 
insolvent  estate  shall  be  obliged,  upon  oath,  to 
put  a  value  upon  such  security.  The  respondent 
having  mortgaged  real  estate  to  the  appellants 
became  insolvent.  The  assignee,  in  considera- 
tion of  the  appellants  abstaining  from  proving 
their  debt,  conveyed  the  equity  of  redemption 
to  the  appellants.  No  notice  was  given  in  the 
Gazette,  nor  was  the  security  valued  on  oath  : — 


Held,  first,  that  such  a  release  was  within  the 
general  powers  of  an  assignee  under  the  Act ; 
secondly,  that  such  a  release  was  not  a  sale 
requiring  a  notice  in  the  Gazette ;  thirdly,  that 
section  81  applies  only  to  mortgagees  who  elect 
to  prove  under  an  insolvent  estate.  Melbourne 
Banking  Corporation  v.  Brougham,  48  Law  J. 
Rep.  P.C.  12;  Law  Rep.  4  App.  Cas.  166. 

A  party  who  has  received  the  benefit  of  a 
contract  cannot  afterwards  repudiate  such  con- 
tract on  the  ground  of  informality.    Ibid. 

(e)  Contra^ :  rettraint  of  trade. 

63. — Certain  persons  carrying  on  the  business 
of  stevedores  at  Melbourne  agreed  to  distribute 
their  business  at  that  port  in  certain  proportions 
amongst  themselves,  and  covenanted  with  each 
other  that  none  of  them  would  undertake  or  be 
in  any  way  concerned  in  the  stevedoring  of  any 
ship  otherwise  than  according  to  such  agree- 
ment : — Held  that  such  covenant  was  a  general 
restraint  of  trade,  and  void.  Collins  v.  Locke, 
48  Law  J.  Rep.  P.C.  68 ;  Law  Rep.  4  App.  Cas. 
674. 

COMMISSION. 

Receipt  of,  hy  agent.    [See  Marikb  Insubangb, 
1 ;  Principal  and  Aoent,  20,  23,  24.] 

Sale  of  ship :  pri/ndpai  and  agent :  introduction 
of  purchaser,    [See  Principal  and  Agent, 

22.] 

To  determine  boundaries.    [See  Boundaries.] 
To  take  evidence.    [See  Eyidsncb,  82.] 

COMMISSION  AGENT. 

Quaere  whether  a  commission  agent  is  entitled 
to  be  indemnified  out  of  the  proceeds  of  his 
principal's  goods,  sold  by  him,  against  all  lia- 
bilities incurred  by  him  on  account  of  his 
principal,  including  the  amount  of  an  accommo- 
dation bill  drawn  by  the  principal  and  accepted 
by  the  agent.  Bbod  v.  Stallyhrass,  Balmer  and 
Company  (P.O.),  Law  Rep.  3  App.  Cas.  880. 

COMMITTEE  OF  EXPERTS. 
Cotton  marks:  appeal.  [See  Trade  Mark,  12.] 

COMMON. 

[Amendment  of  the  Acts  relating  to  the  im- 
provement and  inclosure  of  commons,  39  k  40 
Vict.  66.] 

[Amendment  of  the  law  respecting  the  ex- 
pense of  regulating  commons,  41  &  42  Vict.  c. 
66.] 

[The  Commons  Act,  1876,  amended,  42  k  43 
Vict.  c.  37.] 

Exclusive  right  of  pasture. 

1. — The  plaintiffs,  on  behalf  of  themselves 
and  all  other  owners  and  occupiers  of  lands  and 
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tenements  in  a  parish,  brought  an  action  to 
establish  a  right  of  pasture  over  certain  so-called 
lammas  lands,  being  partly  freehold,  partly 
copyhold  of  the  manors  of  L.  and  K.  They 
pleaded  that  the  lammaa  lands  had,  time  oat  of 
mind,  lain  as  open  and  common  pastures  for  the 
cattle  of  the  said  owners  and  occupiers,  as 
thereinafter  mentioned,  and  that  such  owners 
and  occupiers  had  enjoyed  as  appurtenant  to 
their  lands  and  tenements  in  the  parish  a  right 
of  pasture  thereon  during  the  season  between 
the  removal  of  the  crops  and  the  time  for  sow- 
ing in  each  year ;  that  the  precise  commence- 
ment and  close  of  the  season  was  regulated  by 
by-laws  anciently  and  of  right  made  by  the 
persons  entitled  to  exercise  the  right  and  the 
owners  of  the  lammas  lands,  and  which,  with 
their  consent,  and  on  their  behalf,  were  after- 
wards made  by  the  Courts  of  the  said  manors, 
and  for  many  years  past  by  the  homage  of  the 
manor  of  L.;  that  the  number  of  cattle  each 
owner  or  his  occupier  was  entitled  to  turn  out 
was  proportioned  to  the  annual  value  of  his 
tenement  according  to  a  scale  fixed  by  the 
homage: — Held,  that  the  right  as  claimed  could 
have  no  legal  origin  if  it  was  claimed  as  an 
exclusive  right;  and  if  it  was  claimed  as  ap- 
purtenant, then  on  the  grounds  that  there  was 
no  connection  shewn  between  the  commonable 
beasts  and  the  land  in  respect  of  which  the 
right  was  claimed,  and  that  it  was  unreasonable 
that  either  the  stint,  or  the  commencement  and 
close  of  the  season,  should  be  fixed  by  the  person 
entitled;  and  a  demurrer  was  allowed  with 
costs,  with  liberty  to  amend.  BaylU  v.  Tyuen 
Amhwrtt^  46  Law  J.  Rep.  Chanc.  718;  Law 
Rep.  6  Ch.  D.  600. 

Prewri^tum  by  ooeupiers  of  tenement, 

2. — Occupiers  of  tenements  in  a  manor  can- 
not prescribe  for  common.  Auitvii  v.  Amhurgt, 
47  Law  J.  Rep.  Chanc.  467 ;  Law  Rep.  7  Ch.  D. 
689. 

By-laws  purporting  to  regulate  the  right  to 
pasture  on  lammas  lands  of  a  manor  were  made 
by  the  homage  from  time  to  time.  The  latest 
by-law  provided  that  freeholders  and  copy- 
holders might  depasture  a  number  of  cattle 
regulated  by  the  number  of  acres  they  held; 
and  that  occupiers  might  also  depasture  a  num- 
ber of  cattle  regulated  in  a  different  mode  by 
the  number  of  acres  they  occupied.  Some  of 
the  lammas  land  was  taken  for  the  purpose  of 
public  undertakings,  and  compensation  paid  in 
respect  of  the  right  to  depasture.  An  action 
by  occupiers  on  behalf  of  themselves  and  other 
occupiers,  claiming  to  participate  in  the  com- 
pensation, was  dismissed.    Ibid. 

Right  ofpawnage, 

3. — The  right  of  pannage  does  not  entitle 
the  owner  of  the  right  to  restrain  the  grantor 
from  lopping  his  trees  in  a  proper  course  of 
management,  or  cutting  them  down  when  they 
are  ripe  for  cutting  for  timber.    The  plaintiff 


alleged  a  "right  in  the  inhabitants  of  the 
parish  of  and  within  the  manor  of  L.  during  a 
certain  period  of  the  year  to  cut  or  lop  under 
the  name  of  lopwood  the  boughs  or  branches  of 
the  trees  growing  upon  the  waste  lands  of  the 
forest  within  the  manor  so  as  not  to  destroy  or 
unnecessarily  injure  the  trees,  for  the  proper 
use  and  consumption  of  such  inhabitants  as 
fuel."  The  defendant  admitted  the  existence 
of  the  right : — Held,  that  the  right  as  alleged 
was  unknown  to  the  law,  and  could  only  exist 
by  Crown  grant ;  and  the  Court  would  not  pre- 
sume a  lost  grant.  Chilton  v.  Tke  Lord  Mayor 
and  Corporation  of  London,  47  Law  J.  Rep. 
Chanc  433 ;  Law  Rep.  7  Ch.  D.  735. 

A  Judge  being  bound  to  take  judicial  notice 
of  all  Acts  of  Parliament,  is  not  at  liberty  to 
assume  the  existence  of  an  Act  which  is  neces- 
sary to  give  validity  to  a  right  which  is  admitted 
in  the  pleadings  before  him.    Ibid. 

The  admission  by  a  defendant  of  the  existence 
of  a  right  which  cannot  be  supported  in  law 
does  not  entitle  the  plaintiff  to  judgment  in 
respect  of  it.  WiUingdle  v.  MtMand  (36  Law 
J.  Rep.  Chanc.  64)  explained.    Ibid. 

• 

Approveffient  under  the  statute  of  Morton. 

4. — The  plaintifb,  who  were  freeholders  of 
lands,  conveyed  together  with  rights  of  conimon 
of  psisture,  turbary  and  estovers  to  their  pre- 
decessors in  title  in  1614  by  the  then  lord  of 
the  manor  of  C,  brought  an  action  for  dis- 
turbance of  such  rights  against  the  present  lord 
and  his  tenant,  who  had  dug  clay  and  brick 
earth  under  a  lease  of  part  of  the  common  from 
the  lord.  Notwithstanding  the  existence  of 
similar  leases  (the  earliest  of  which  produced  was 
dated  1751  and  was  for  a  term  of  ninety-nine 
years)  under  which  clay  had  from  time  to  time 
been  got,  and  which  affected  in  all  fifteen  acres 
out  of  the  4,500  of  the  common,  no  interference 
with  such  operations  on  the  part  of  any  person 
had  occurred  until  1865,  when  a  commoner, 
living  near  a  part  where  a  new  kiln  was  erected, 
threatened  an  action  against  one  of  the  present 
defendants  tmless  he  removed  his  kiln  to  another 
part  of  the  conmion.  Besides  the  freehold  and 
copyhold  tenants  of  the  manor  the  owners  and 
occupiers  of  freehold  lands  within  the  parish  of 
C,  not  parcels  of  the  manor,  had  from  a  time 
before  living  memory  exercised,  without  inter- 
ference by  the  lord,  rights  of  common  of  pas- 
turage, turbary  and  estovers.  Traces  of  day 
pits,  of  which  mention  is  made  in  a  perambula- 
tion of  1595,  were  still  visible.  Neither  these  nor 
the  other  parts  used  for  brickmaking  under  the 
later  leases  were  fenced  off  from  the  common, 
but  in  such  parts  the  heather,  of  the  roots  of 
which  the  turves  consist,  had  been  destroyed. 
Gorse  also  had  been  used  for  fuel  at  the  kilns. 
There  had,  however,  always  been  a  sufficiency 
of  turbary  and  estovers,  and  also  of  pasture  for 
the  average  number  of  animals  turned  out  by 
the  commoners,  but  of  late  years  the  commoners 
had  not,  in  fact,  exercised  their  full  right  of 


COMMON. 


129 


oommon  in  respect  of  turning  oat  animals  in 
oonseqnence  of  a  different  breed  of  sheep  being 
now  generally  kept,  for  which  the  common  pas- 
ture was  nnsuitable.  No  special  or  particcdar 
damage  had  been  done  to  the  plaintiffs  by  the 
acts  of  the  defendants,  and  there  was  no  evi- 
dence of  accidents  having  happened  by  reason 
of  the  clay  pits,  nor  of  any  one  abstaining  from 
using  the  common  on  that  account.  Smidl  por- 
tions of  the  waste  had  from  time  to  time  been 
granted  by  the  lord  to  be  held  as  copyholds, 
the  earliest  entry  on  the  Court  Boll  of  such  a 
grant  being  in  1664,  and  their  whole  extent 
being  fifty-one  acres.  These  grants  had  been 
made  by  the  steward,  with  the  consent  of  the 
homage  at  General  Courts  Baron,  the  copy- 
holders only  being  sworn  on  the  homage: — 
Held,  first,  on  the  evidence  in.  the  case,  that  a 
sufficiency  of  pasture  had  been  left ;  secondly, 
that  the  acts  of  the  lord,  in  leasing  portions  of 
the  common  for  brickmaking,  amounting  to  an 
approvement  against  common  of  turbary  and 
estovers,  and  so  not  authorised  by  the  statute 
of  Merton,  could  not  be  justified,  except  under 
a  costom ;  thirdly,  that  there  was  evidence,  from 
the  granting  of  the  leases,  that  the  lord  had  a 
light,  by  custom  of  the  manor,  to  approve,  so 
that  he  left  a  sufficiency  of  turbary  and  estovers, 
and  that  such  custom  might  well  co-exist  with 
the  other  custom  of  granting  portions  of  the 
waste  as  copyhold  with  the  consent  of  the 
homage  of  copyholders;  fourthly,  that  the  grant 
of  1614  did  not  confer  on  the  plaintiffs,  as  free- 
holders, common  rights  more  extensive  than 
those  of  the  copyholders,  but  must  be  taken  to 
have  been  subject  to  the  customs  of  the  manor ; 
fifthly,  the  grant  to  the  plaintiffs  being  so  sub- 
ject, the  entries  on  the  Court  Bolls,  and  the 
facts  stated  in  reference  to  grants  of  parcels  of 
the  waste  by  the  lord  with  the  consent  of  the 
homage,  admittedly  evidence  of  custom  against 
the  copyholders,  were  (as  in  the  former  case  of 
the  leases  of  day-pits)  also  evidence  as  against 
the  freeholders,  and  a  custom  established  by 
such  evidence  might  be  valid  as  against  the 
plaintiffs,  although  such  grants  were  made  with 
the  consent  of  the  homage  at  Courts,  consisting 
of  copyholders  only.  LagceUei  v.  Lord  OraUm^ 
46  Law  J.  Bep.  Q.B.  333;  Law  Bep.  2  Q.B.  D. 
433. 

5. — H.  acquired  by  purchase  ancient  freeholds 
of  a  manpr,  out  of  a  small  parcel  of  which  a  quit 
rent  of  St.  10^.  issued: — Held,  that  he  was 
entitled  to  sue  on  behalf  of  the  other  freehold 
tenants  of  the  manor.  HaU  v.  Byron,  46  Law 
J.  Bep.  Chanc.  297 ;  Law  Bep.  4  Ch.  D.  667. 

H.  was  also  the  owner  of  a  small  piece  of 
freehold  land  which  had  formerly  been  copy- 
hold, and  had  been  enfranchised  under  the 
Copyhold  Acts  :~Held,  that  he  was  entitled  to 
sue  on  behalf  of  himself  as  owner  of  land  for- 
merly copyhold,  and  on  behalf  of  other  copy- 
holders who  had  enfranchised  in  like  manner, 
and  of  the  copyhold  tenants  of  the  manor. 
Ibid. 

H.,  in  1870,    purchased  a  farm    from   the 
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defendant,  a  small  part  of  which  was  copyhold. 
The  copyholds  were  surrendered  to  extinguish 
the  tenure,  but  were  not  enfranchised  under 
the  Copyhold  Acts.  Several  years  previously 
common  rights  had  been  exercised  in  respect  of 
this  &krm,  but  there  was  no  evidence  of  their 
having  been  enjoyed  at  the  time  of  the  con- 
veyance : — Held,  that  the  general  words  in  the 
conveyance,  which  did  not  include  the  words 
"at  any  time  heretofore"  enjoyed,  did  not 
recreate  the  oommon  rights.  Ibid. 

The  lord  has,  apart  from  the  statute  of 
Merton,  a  right  to  take  gravel,  marl,  loam  and 
subsoil  from  the  common,  provided  he  does  not 
interfere  with  the  commoners'  rights.  But 
where  the  lord  did  not  claim  a  custom  to  dig 
without  leaving  sufficient  for  the  commoners,  a 
qualified  injunction  was  granted  to  restrain  him 
^m  so  digging.  Qusere,  if  he  had  claimed  a 
right  to  dig,  not  leaving  sufficient  for  the  com- 
moners, and  had  produced  evidence  of  such  a 
custom,  whether  the  custom  would  have  been 
good.    Ibid. 

Bateson  y,6freen  (5  Term  Bep.  411)  considered. 
Ibid. 

6. — By  a  decree  made  in  1693,  in  a  suit 
between  the  owners  of  Ashdown  Forest  and 
persons  claiming  rights  of  common,  7,600  acres 
of  the  forest  were  allotted  to  the  owners  for 
improvement,  and  the  residue,  consisting  of 
6,400  acres,  was  allotted  to  remain  open  and 
unenclosed,  so  that  the  commoners  should  have 
and  take  '*  sole  common  pasturage  and  herbage  '* 
thereof,  and  that  the  owners  should  be  excluded 
from  having  or  claiming  *'  any  common  of  pasture 
or  herbage  upon  or  in  the  said  lands  so  left  for 
common.*'  The  commoners  claimed  under  this 
decree  the  right  to  cut  and  carry  brakes,  fern, 
heather  and  litter,  to  litter  their  yards,  and 
manure  and  improve  their  lands  and  tenements : 
— Held,'  that  under  ''common  pasturage  and 
herbage  "  the  commoners  were  only  entitled  to 
take  what  could  be  taken  by  the  mouth  or  bite 
of  their  cattle,  and  not  to  cut  and  carry  any  part 
of  the  growth  of  the  soil.  Held  also,  that  no 
special  custom  entitling  the  commoners  to  take 
any  part  of  the  growth  of  the  soil  was  proved. 
Held  also,  that  under  the  circumstances  a  pre- 
scriptive claim  based  on  sixty  years'  user  could 
not  be  supported.  JSarl  Be  la  Warr  v.  Miles, 
49  Law  J.  Bep.  Chanc.  476. 

MetrapoUtan  oommon*:  raUdUy  of  by-law: 
riffht  of  pvhUo  meeting.  [See  Metbopolis,  21.] 

Several  oyster  fishery:  navigaMe  river:  claim 
to  take  without  stint :  free  inhabitants  of 
ancient  tenements,    [See  Fibhebt,  2.] 

COMPANY. 

[And  see  Fbiendlt  Society  :  PABTNEBaHiP : 
Bailwat  Company.] 

(a)  pbomotbb& 

(fl)  Who  are  promoters, 

(b)  BatificaHon  qf  contract  by  company, 

(c)  JAdHHty  of. 

(1)  Iktr  fraud  in  prospectus, 
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(2)  For  fravMlewt  or  improper  idle  to 

Compaq, 
(8)  In  respect  ef  fraudulent  sekeme  to 

jloat  oompany. 

(d)  Preliminary  expemes,  who  liable  for, 
le)  Promotion  money. 

(B)  Pbospbotusl 

(0)  RBaiSTRATION. 

(a)  Certificate  of,  eoneluiiee  effect  of. 

lb)  Delivery  of  Hit  of  memhen  to  Beffietrar. 

(e)  Aaoeiation  formed  to  carry  on  buiinea, 

(D)  GONSTITUTION  AND  MANAOBMBKT. 

(0)  Memorandum  and  artielei  of  aaoeiation. 

(1)  Improper  proviiioni  in  :  fraud  on 

public. 

(2)  Bepudiation  of  reiolution. 

(3)  Alteration  of. 

(b)  Title  and  dciignation  of  company. 

(c)  Directori. 

(1)  Qualification  of. 

(2)  Diiqualification  of. 

(i)  To  make  profit  out  qf  company. 

(ii)  To  avail  themicViei  of  unre» 
giitered  ehargei;  iection  43. 
(8)  Liability  of. 

(i)  For  fraudulent  or  improper 
tramaetions, 

(ii)  Ultra  viree  acti  and  deaHngi  : 
ratification  by  iharekolderi, 

(ill)  Hi^eaiance,  J^c,  reithMh  iec- 
tion 165. 

(iv)  Mtice  to :  entria  in  regiiters, 
4*0. 

(▼)  Intending  director. 

(yi)  For  acts  of  otheri, 

(d)  Solicitor  or  agent, 

(1)  Employment  of  solicitor. 

(2)  Lien  of  agent  on  goods. 

(e)  Meetings  of  company :  voting  and  pro- 

ceedings at. 
(/)  Mortgages,  bonds,  and  debentures. 

(1)  Obligation  whether   a   charge   on 

assets  of  company. 

(2)  Hegister  of  mortgages. 

(3)  Mights  and  priorities  of  debenture 

holders, 
(g)  Reduction  of  capitai, 
(A)  FuUy  paid  up  shares. 

(1)  Registrationof  contract  under  Com- 

panies Act,  1867,  section  26. 

(2)  Payment  in  cash. 

(3)  Proof  for  tlamages  for  breach  of 

contract  to  allot. 
(i)  Shareholders. 

(1)  Contract  to  take  shares. 

(1)  Persons  who  have  signed  the 
memorandum  of  association. 

(ii)  Persons  who  have  been  induced 
to  take  shares  by  fraud  or 
misrepresentation. 

(2)  Notice  of  allotment. 

(3)  Agreement  by  director :  withdrawal 

of  application, 
(k)  Bectificatian  of  register, 
(t)  Forfeiture,  surrender  and  cancellation  of 

shares. 
(m)  Sale  or  tratufer  of  shares. 


(1)  Dividend  declared  after  sale. 

(2)  Purchase  for  value  without  notice; 

transfer  under  seal  executed  in 
blank, 

(3)  Infant  troMferee :  Hahility  of  stock 

jobber. 

(4)  Certificate  of  tranter. 

(6)  Refusal  to  register  tranter, 

(E)  AOTIONSANDPBOCBEDINGHSBTAND  AGAIN8T 
GOMPANIBS. 

(a)  By   individual   shareholders :    action 

when  to  be  brought  in  name  qf  com' 
pony. 

(b)  Right  to  use  name  of  eompany. 

le)  Action  by  creditor  in  collusion  with 
company  against  shareholder. 

(d)  Enalish  shareholder  in  foreign  company: 
liaHlity  of,  on  foreign  judgment  ob- 
tained in  his  absence. 

(F)  SciBB  Facias  against  Shabbholdbb  ob 

DiBECTOB. 

(G)  Amalgamation  and  Tbansfbb  of  Busi- 

ness OB  ASSBTS. 

(a)  Whether  valid  or  ultra  vires. 

lb)  Novation  of  contract  bu  pcU4sy-holder. 
(0)  Mode  qf  distribution  ofeoHiiderationfor 
trantfer. 
(H)  Winding-Up. 

(•)  Petition  and  wvndxng-up  order. 

(1)  Creditor*s  petition  .-right  to  present, 

(2)  Shareholder's  petition, 
(SS  Bemurrable  petition. 
(4)  NumJwr  of  members. 

(6)  Order  where  assets  only  71, 

(6)  Several  petitions. 

(7)  Unregistered  Company. 

(8)  Life  Assurance  Company, 

(9)  Appearanee  on  hearing, 

(10)  Effect  qf  winding-^  order :   de* 

benture  holders, 

(b)  Liquidator. 

(1)  Appointment  qf, 

(2)  Provisional  Hguidator. 

(3)  Liability  of,  for  costs. 

(4)  Assets  vesting  in. 

(5)  Removal  of. 

(6)  Power  to  continue  business, 

(7)  Power  of  surviving  Uquida^, 
(jo)  Receiver. 

Id)  Creditors. 

(1)  Landlords  claim  for  rent. 
(i)  Claim  for  future  rent. 
(ii)  Distress  for  rent. 

(2)  Debenture  holders :  proof  by, 

(3)  PoUey-holders :  proof  by. 

(4)  Secured  creditors. 
(i)  Definition  of. 
(ii)  Proof  bu. 

(6)  Preferential  debts. 

(6)  Execution  creditors, 

(7)  Dismissal  of  action  no  bar  to  claim. 

(8)  Compromise  enforceable  against. 

(9)  Creditor-shareholder,  right   of,  to 

dividends, 
(e)  Contribntories. 

(1)  Person  who  has  never  contracted  to 
take  shares. 
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(2)  CbrUract  to  incur  UaHHty  heyond 
nominal  amount  of  shares. 

(3)  Tnutee  cf  shares  not  placed  on 
register, 

(4)  Bam,hru^  or  liquidating  share- 
hold&r, 

(6)  Susband  of  femaie  shareholder, 

(6)  Executrix  of  person  who  had  signed 
memorandum  of  association, 

(7)  Directors  of  eompany, 

(8)  Past  members, 

(9)  Cancellation  of  shares, 

(10)  Mre  and  Hfe  inswrance :  distinct 
departments, 

(11)  Mutual  imwrance  association :  out- 
side debts, 

(12)  Compromise  with  liquidator:  ap- 
plication  of  sums  recei^d  by  way 
of  compromise, 

(13)  Set-off, 

(i)  Cf  debt  against  caUs. 
(ii)  Of  debt  against  assets  in  hands 
qf  contributory, 

(14)  Scotch  order :  aUls, 

(f)  Service, 

(g)  Appeals  and  rehearings, 

(1)  Jurisdiction. 

(2)  Time. 

(3)  Admission  of  new  evidence, 
{h)  JHsoovery  and  impection  and  production 

of  documents, 
(i)  Stay  or  tranter  of  proceedings  against 

company, 
(k)  Witnesses,  examination  of,  under  section 

116, 
Costs. 

(1)  Of  petitioner. 

(2)  Of  opposing  credKtor. 

(3)  Qfqficial  liquidator. 

(4)  Of  appeal:  security  for, 
(6)  Of  respondent. 

(6)  Of  winding-up:    compromise  with 

contribwtories. 

(7)  Qf  action  before  winding-up, 
('h)  Voluntas  ntinding^np. 

(1)  Appointment  of  mortgagees  as  rC' 

cei/vers  and  managers, 

(2)  Notice  of  meeting. 

(3)  Effect  of:    time  :   jurisdiction   of 

court, 

(4)  Continuation  qf,  under  supervision 

qfthe  court, 

(5)  Sale  or  transfer  of  business, 

(6)  Closing  qf, 

(7)  Examination  of  wittiess. 

(I)  8CHSMB   07  ABSAKOBMBNT   UNDER   COM- 
PANIES Abbangement  Act,  1870. 


(A)  Pbomotbbb. 


(I 


I 


[The  Companies  AcU  of  1862  and  1867  amended. 

Power  to  companies  to  reduce  capital  by 

writing  oflf  losses,  &c.    40  &  41  Vict.  c.  26.] 
[The  Companies  Acts  of  1862,  1867,  1877,  and 

1879,  amended.    43  Vict.  c.  19.1 
[Unlimited  companies  empowered  to  register  as 

limited  companies.    42  &  43  Vict.  o.  76.] 


(0)  Who  are  promoters. 

1. — P.  had  a  silver  mine  in  America  whloh 
he  desired  to  sell  for  the  best  price.  The  de- 
fendants, who  were  metal-brokers  receiving  % 
commission  on  the  sale  of  the  ore  from  the 
mine,  were  aware  of  this,  and  that  the  mine 
could  only  be  sold  to  a  company  to  be  formed 
for  that  purpose.  By  the  estiatblishment  of  sach 
a  company  in  England  the  defendants  would 
sustain  a  loss  on  their  commission,  but  P. 
promised  the  defendants  that  if  they  would 
assist  him  in  getting  the  mine  sold  he  would 
g^iarantee  them  against  such  loss  by  giving 
them  6,0002.  in  paid-up  shares  of  whatever 
company  was  formed,  it  being  intended  that  P. 
shoidd  include  in  his  purchase-money  a  sum 
sufficient  to  cover  such  6,000Z.  The  defendants 
gave  P.  active  assistance  in  selling  the  mine  to 
some  company,  but  it  was  not  proved  that  tJiey 
took  any  part  in  the  formation  of  the  company 
which  was  in  fact  established.  Afterwards  P., 
in  fulfilment  of  his  promise,  gave  the  defendants 
260  paid-up  shares  of  such  company,  from  which 
they  realised  on  sale  6,968Z.  The  arrangement 
between  P.  and  the  defendants  for  thus  remu- 
nerating them  for  their  services  to  him,  out  of 
money  to  be  charged  to  the  company  as  part  of 
the  purchase-money,  was  unknown  to  the  com- 
pany:— Held,  in  an  action  by  the  company 
against  the  defendants  for  profits  received  to 
the  use  of,  and  as  trustees  for,  liie  company, 
that  it  was  a  question  of  fact  for  the  jury 
whether  the  defendants  were  promoters,  and 
that  on  the  above  facts  there  was  evidence  on 
which  a  jury  might  find  that  the  defendants 
were  promoters,  and  that  they  were  liable  to 
refund  the  profits  they  had  received  on  the  260 
shares  of  the  company.  The  Emma  Siher  Mining 
Company  v.  Lewis,  48  Law  J.  Bep.  Chanc.  266, 
267 ;  Law  Bep.  11  Ch.  D.  918. 

(b)  Ratification  qf  contract  by  company, 

2. — Contracts  made  by  promoters  when  the 
company  was  not  in  existence  may  be  ratified 
by  the  company.  Melhado  v.  The  Porto  AUegre, 
^c.  jRaUway  Qtmpany  (43  Law  J.  Rep.  C.P.  268 ; 
Law  Bep.  9  C.P.  603)  observed  upon.  SpUler  v. 
The  Paris  Skating  Mink  Company^  Law  Bep.  7 
Ch.  D.  368. 

(0)  lidbUUy  of 

(1)  For  fraud  in  prospectus. 

[See  B  1  infra.] 

Intending  director :  position  qf,  with  relation  to 
company  prior  to  incorporation  of  company, 
[See  D  39  infra.] 

(2)  Eor  fraudulent  or  improper  sale  to 
company. 

8. — A.,  a  promoter  of  a  joint-stock  tramway 
company  intended  to  be  formed,  entered  into  a 
contract  with  B.,  another  promoter  of  such  com- 
pany, by  which  the  latter,  in  consideration  of 
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A.  obtaining  for  him  the  oontract  from  the  in- 
tended company  for  making  the  tramway  on 
terms  satis&ctory  to  him,  agreed  to  pay  A.  a 
large  sum  of  money  oat  of  what  he  should  re- 
ceive from  snch  company  nnder  the  contract. 

B.  also  entered  into  a  contract  with  C,  who  had 
obtained  a  concession  from  a  foreign  govern- 
ment necessary  for  allowing  the  tramway  to  be 
made,  and  who  afterwards  became  a  director  of 
the  company,  and  by  this  contract  B.  was  to 
give  C.  a  large  snm  for  such  concession,  but  the 
contract  was  to  be  void  in  the  event  of  B. 
failing  to  obtain  from  the  intended  company 
the  contract  for  the  construction  of  the  tram- 
way :— Held  (by  the  Common  Pleas  Division), 
that  both  the  contract  between  A.  and  B.,  and 
the  contract  between  B.  and  C,  were  within 
section  38  of  the  Companies  Act,  1867  (30  &  31 
Yict.  c.  131),  and  therefore  were  required  to  be 
mentioned  in  the  prospectus  of  the  company 
which  A.  and  B.  issued ;  and  that  their  omission 
gave  a  right  of  action  against  A.  and  B.,  to  a 
shareholder  who  took  shares  in  the  company  on 
the  faith  of  such  prospectus  and  in  ignorance  of 
the  existence  of  such  contracts,  and  that,  not- 
withstanding A.  and  B.,  when  they  issued  such 
prospectus,  bona  fide  believed  that  the  contracts 
need  not  by  law  have  been  set  forth.  Twyerou 
v.  Gra/iU  (App.),  46  Law  J.  Hep.  C.P.  636 ;  Law 
Bep.  2  C.P.  D.  469. 

Held  also,  that  the  prospectus  was  issued  by 
the  promote  as  promoters,  within  the  meaning 
of  the  statute,  notwithstanding  they  issued  it 
after  the  company  had  been  registered,  and 
after  the  prospectus  had  been  settled  by  l^e 
board  of  directors.    Ibid. 

On  appeal,  Held,  by  Oockbum,  L.C.J.,  and 
Brett,  L.J.  {diuoKtientibui  Kelly,  C.B.,  and 
Bramwell,  L.J.),  aflSrming  the  decision  of  the 
Court  below,  that  it  was  rightly  left  to  the  jury 
to  say  whether  the  contracts  were  materiiU  to 
the  interests  of  the  company,  and  material  to 
be  made  known  to  the  shareholders ;  and  that 
these  questions  having  been  found  in  favour  of 
the  plaintiff,  the  case  was  within  the  38th  seo 
tion.    Ibid. 

4. — In  1869  the  Ck>vemment  of  San  Domingo 
granted  to  Hartmont  &  Co.  a  concession  for  fifty 
years  of  the  guano  and  guanito,  or  phosphate  of 
lime,  in  the  island  of  Alta  Vela.  Hartmont  & 
Co.  became  trustees  of  the  concession  for  them- 
selves, Lawson  &  Son,  and  Ogle,  and  those  per- 
sons then  formed  a  conunitt^  to  get  up  a  com- 
pany for  the  working  of  the  island.  In  1871 
Engelbach  &  Keir,  on  behalf  of  the  intended 
company,  contracted  with  Lawson  &  Son  as  the 
ostensible  vendors,  for  the  purchase  &om  them 
of  the  concession  for  66,000/.,  of  which  sum 
60,000/.  was  to  be  paid  to  Hartmont  &  Co., 
Lawson  &  Son,  and  Ogle,  in  shares  agreed  upon 
between  them,  and  16,0002.  to  Engelbach  & 
Keir.  On  the  8th  of  May,  1871,  the  company 
was  registered,  and  on  the  29th  the  concession 
was  sold  to  it  for  66,000/.,  but  without  any 
proper  investigation  of  the  title.  Hartmont  & 
Co.  were  at  that  time  aware  that  the  concession 


was  either  void  or  voidable  for  breach  of  the 
conditions  on  which  it  was  originally  granted, 
and  the  Dominican  Qovemment  did  in  fact 
afterwards  cancel  the  concession,  which  they  re- 
granted  to  other  parties.  Upon  a  bill  filed  by 
the  company  against  Hartmont  k.  Co.,  and  the 
several  persons  implicated  in  forcing  the  con- 
cession on  the  company, — Held  (aflSrming  the 
decree  of  Malins,  Y.C,  46  Law  J.  Bep.  Chana 
465),  that  Hartmont  &  Co.  and  the  estate  of 
Lawson  &  Sons,  who  had  become  bankrupts,  were 
jointly  and  severally  liable  to  restore  to  the 
plaintifEs  the  price  paid  for  the  concession,  and 
that  Engelbach  k  Keir  were  liable  to  repay  the 
15,000/.  received  by  them.  Tke  Pkospkate  S&m- 
age  Compam,y  v.  HaHmont  (App.),  46  Law  J. 
Rep.  Chanc.  661 ;  Law  Bep.  5  Ch.  D.  394. 

5. — The  defendant  purchased  certain  calico 
printing  works  and  premises  for  15,000/.  These 
were  afterwards  conveyed  to  the  plaintiff  com- 
pany by  the  defendant  and  S.  for  20,000/.,  the 
defendant  having  previously  purported  to  sell 
the  premises  to  S.  for  that  sum  by  a  sham  con- 
tract intended  to  be  used  for  the  purpose  of 
the  negotiations  wilii  the  company.  The  defen- 
dant xnade  an  agreement  with  S.,  which  existed 
at  the  date  of  the  incorporation  of  the  company, 
by  which  S.  was  to  have  3,000/.  out  of  the  pur- 
chase-money paid  by  the  plaintiff  company. 
The  defendant  and  8.  were  at  the  time  of  the 
sale  promoters  of  the  company,  and  the  directors, 
who  were  in  fact  nominees  of  the  defendant  and 
S.,  knew  that  Uie  defendant  had  previously  pur- 
chased the  property  for  15,000/.: — Held  (by 
Bowen,  J.,  on  further  consideration),  that  the 
plaintiff  company  was  entitled  to  enforce  against 
the  defendant  the  secret  agreement  to  pay  over 
3,000/.  to  S.  so  far  as  it  remained  still  unexe- 
cuted, upon  the  g^und  that  the  contract  with 
8.  must,  under  the  circumstances,  be  treated  as 
a  contract  made  for  tiie  profit  of  the  plaintiff 
company.  The  WhaXey  Bridge  QUioo  Jhrimting 
Company  {Zim.)  v.  Oreenj  49  Law  J.  Bep.  Q.B. 
326 ;  Law  Bep.  6  Q.B.  D.  109. 

6. — The  lease  of  a  mineral  property  was 
sold,  subject  to  the  sanction  of  the  Court,  for 
55,000/.  to  a  person  who  was  in  fact  the  agent 
of  a  syndicate,  and  the  contract  was  subse- 
quently approved  by  the  Judge.  The  syndicate 
then  formed  and  registered  a  new  company  for 
the  acquisition  of  the  lease  and  working  of  the 
minerals,  and  a  provisional  contract  bearing 
even  date  with  the  articles  of  association  was 
executed  for  the  sale  of  the  property  to  a 
trustee  for  the  company  for  110,000/.  The  ar- 
ticles named  five  directors,  with  power  to  adopt 
the  contract,  and  made  two  directors  a  quorum 
at  their  meetings.  Of  these  five  directors  two 
were  abroad  at  the  time  of  the  incorporation  of 
the  company,  and  took  no  part  in  the  proceeding 
relating  to  the  completion  of  the  contract ;  one 
was  the  agent  who  purchased  the  property  on 
behalf  of  the  syndicate;  another  obtained  his 
share  qualification  by  way  of  loan  from  the 
principal  member  of  the  syndicate;  tiie  fifth 
subscribed  and  paid  for  his  own  qualification 
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afaares.  The  three  last  mentioned  directors 
attended  the  first  meeting  and  adopted  the  con- 
tract A  prospectus  was  then  issaed,  naming 
the  agent  of  the  syndicate  as  one  of  the  di- 
rectors, and  mentioning  the  provisional  con- 
tract, which  recited  the  previous  contract,  but 
not  Uie  price  paid  by  the  syndicate.  At  the  first 
general  meeting  of  the  company,  held  in  Febru- 
ary, 1872,  questions  were  asked  by  a  shareholder 
with  r^;ard  to  certain  rumours  relating  to  the 
difference  between  the  price  at  which  Qie  pro- 
perty had  been  purchased  by  the  promoters  and 
that  at  which  it  had  been  resold  to  the  company, 
but  the  chairman  avowed  himself  ignorant  of 
the  truth  of  the  rumours,  but  stated  his  belief 
that  the  property  was  worth  the  money  given 
by  the  company.  In  the  following  June,  at  the 
annual  general  meeting  of  the  company,  the 
question  was  again  raised,  and  a  committee  of 
investigation  was  appointed,  who  presented  their 
report  in  August.  After  some  correspondence, 
this  salt  was  instituted  in  the  following  De- 
cember:— Held  (affirming  the  decision  of  the 
Court  of  Appeal,  46  Ijaw  J.  Bep.  Chanc.  425 ; 
Law  Bep.  6  Ch.  D.  73),  that  by  reason  of  the 
concealment  by  the  promoters  of  the  price  paid 
by  them  for  the  property,  the  contract  for  sale 
thereof  to  the  company  was  liable  to  be  re- 
scinded, and  also  (dissewHefUe  Cairns,  L.C.), 
that  there  was  no  laehe$  or  acquiescence  on  the 
part  of  the  company  such  as  to  preclude  them 
from  suing  for  a  rescission  of  the  contract. 
The  Nero  Sombrero  Phosphate  Company  v.  Br- 
lander  (H.L.),  48  Law  J.  Rep.  Chanc.  73 ;  Law 
Bep.  3  App.  Gas.  1,218. 

The  position  and  duties  of  promoters  defined. 
Ibid. 

The  circumstances  which  will  raise  a  case  of 
lachei  or  acquiescence  discussed,  especially  with 
reference  to  the  case  of  a  company.    Ibid. 


(3)  In  respect  of  fraudulent  sehems  to  float 

company, 

7. — The  trustees  of  the  will  of  James  Bagnall 
desired  to  sell  extensive  iron  works  of  their 
testator  to  a  company  to  be  formed  to  purchase 
and  work  them,  and  entered  into  negotiations 
with  Duignan  for  this  purpose.  Biobard  Bag- 
nall, the  tenant  for  life  of  the  proceeds  of  sale, 
offered  Duignan  1,600^.  if  he  effected  a  sale. 
Duignan  negotiated  with  Bichaidson,  Bichard- 
Bon  virith  Chiton,  and  Carlton  with  Grant. 
Eventually  two  agreements  of  March  6,  1873, 
were  entered  into,  one  called  the  secret,  the 
other  the  ostensible  agreement.  By  the  secret 
agreement  Carlton  agreed  with  the  trustees  to 
form  a  company  to  purchase  the  ironworks,  and, 
if  he  failed,  to  forfeit  a  deposit  of  20,000/.,  and 
the  trustees  agreed  with  Carlton,  if  the  company 
succeeded,  to  return  him  the  20,0002.,  and  to  pay 
him  86,000Z.  out  of  the  purchase-money.  By  the 
ostensible  agreement  tiie  trustees  agreed  to  sell 
the  ironworks  to  a  trustee  for  the  company  to 
be  formed,  at  the  price  of  290,0002.    By  a  con- 


temporaneous agreement  between  Carlton  and 
Grant  it  had  been  agreed  that  Grant  should  find 
the  20,000Z.  for  the  deposit,  and  should  bring 
out  the  company,  and  should  receive  65,0002. 
out  of  the  85,0002.  for  his  remuneration.  Grant 
prepared  the  prospectus,  and  Duignan  saw  it 
and  approved  of  it;  the  only  agreement  re- 
ferred to  in  the  prospectus  was  the  ostensible 
agreement.  The  company  was  brought  out  and 
Buceeeded,  and  the  moneys  payable  under  the 
agreements  were  paid.  Duignan  became  soli- 
citor to  the  company,  and  received  his  1,5002. 
from  Bichard  Bagnall,  but  neither  he  nor  any- 
one disclosed  the  existence  of  the  secret  agree- 
ment to  the  directors  of  the  company.  In 
November,  1874,  some  of  the  directors  dis- 
covered the  secret  agreement ;  the  matter  was 
at  once  submitted  to  the  shareholders,  and  by 
their  direction  a  bill  was  filed  to  have  a  rescis- 
sion of  the  contract  and  for  repayment  to  the 
company  of  the  85,0002.  by  Carlton,  Grant  and 
Bichardson,  and  of  the  1,5002.  by  Duignan. 
Before  the  hearing,  the  part  of  the  suit  against 
the  vendors  asking  for  the  rescission  of  the 
contract  was  compromised  by  a  money  payment. 
An  offer  was  made  by  the  bill  to  allow  to  Carlton, 
Grant  and  Bichardson  a  reasonable  sum  for 
expenses  and  commission : — Held  (affirming  the 
decision  of  Bacon,  V.C),  that  Carlton,  Grant 
and  Bichardson  were  liable  to  refund  the  85,0002. 
to  the  company,  but  held  (varying  the  decision) 
that  they  were  entitled  to  deduct  a  sum  for  the 
expenses  they  had  incurred,  and,  as  an  express 
offer  had  been  made  by  the  bill,  a  reasonable 
sum  was  awarded  by  the  Court  as  commission : — 
Held  also  (affirming  the  decision  of  Bacon,  V.C), 
that  Duignan  was  not  liable  to  refund  the 
1,5002.  which  had  been  paid  him  by  Bichard 
Bagnall,  but  held  (reversing  that  decision)  that 
the  suit  ought  to  have  been  dismissed  against 
Duignan  at  the  time  the  compromise  was  made 
with  the  vendors,  and  that  while  Duignan 
ought  not  to  receive  any  costs  up  to  that  time, 
he  was  entitled  to  be  paid  costs  by  the  plain- 
tiffs from  that  time.  Per  Cotton,  L.J. — When 
once  persons  who  have  got  a  contract  for  a  com- 
pany to  be  formed,  do  put  forward  to  the  public 
an  option  to  join  in  the  company,  and  to  take 
the  purchase,  then,  from  the  very  time  when 
the  contract  is  entered  into,  they  make  them- 
selves trustees  for  the  company,  and  are  in  the 
same  position  as  if  the  company  was  existing 
at  the  time  when  the  contract  was  entered  into. 
Bagnall  v.  CkvrUon  (App.),  47  Law  J.  Bep.  Chanc. 
30;  Law  Bep.  6  Ch.  D.  371. 

8. — A  promoter  of  a  company  who  made  a 
profit  of  twenty  per  cent,  of  the  pxuchase-money 
under  a  secret  agreement  with  Uie  vendor,  held 
liable  to  refund  to  the  company  the  amount  of 
such  profit,  less  the  actutJ  expenses  paid  by 
him  in  the  formation  of  the  company.  The 
Emma  Silver  Mimng  Compa/ny  v.  Qrant,  Law 
Bep.  11  Ch.  D.  918. 

Bagnall  v.  Carlton  (see  last  case)  followed 
Ibid. 

[And  see  D  1  infra.] 
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(d)  JVeliminary  eoopemei,  who  Uahle/or. 

9. — The  owner  of  certain  property  agreed 
with  a  solicitor  and  an  aoconntant  that  if  they 
should  succeed  in  forming  a  company  to  pur- 
chase the  property  at  a  valuation,  he  would  pay 
them  1,600^.,  besides  their  costs  and  expenses  to 
be  received  from  the  company.  The  company 
was  formed,  but  proved  abortive,  and  the  pur- 
chase was  never  carried  out,  nor  the  1,600Z. 
paid.  The  agreement  had  not  been  disclosed 
to  the  subscribers  of  the  memorandum,  who 
were  the  only  oontributories.  In  the  winding- 
up,  it  was  held  that  though  a  company  is  gene- 
rally bound  in  equity  to  pay  the  expenses  of 
its  formation,  and  though  if  the  company  had 
adopted  and  carried  out  the  purchase  they 
might,  notwithstanding  the  fraud,  have  been 
bound  to  discharge  such  expenses,  and  their 
only  remedy  might  have  been  to  recover  liie 
1,500Z.,  yet  the  company  having  proved  abortive, 
the  fraud  absolved  them  from  any  liability  to 
pay  the  peliminary  expenses,  and  also  was  a 
defence  in  equity  to  their  legal  liability  for 
professional  services  rendered  by  the  promoters 
after  the  company's  formation.  Held  also,  that 
the  claim  of  the  valuer  (against  whom  there 
was  no  imputation)  for  the  valuation  made  by 
him  by  direction  of  the  promoters,  was  legally 
only  a  claim  against  them,  and  that  as  a  claim 
against  the  company  it  failed  with  theirs.  In 
re  The  Hereford  a/nd  South  Wale$  Waggony  ^e. 
Company ;  Head  and  WaUer^g  Claims  (App.), 
46  Law  J.  Bep.  Chanc  461 ;  Law  Bep.  6  Ch.  D. 
261. 

10. — ^Where  a  private  Act  provided  for  pay- 
ment by  a  company  of  all  expenses  incurred  in 
the  formation  thereof : — Hdd,  that  this  did  not 
justify  a  claim  for  remuneration  by  a  clerk  of 
the  promoter,  but  that  he  must  be  deemed  to 
have  looked  for  payment  to  the  promoter.  In 
re  The  Kent  Tramways  Company  (App.),  Law 
Bep.  12  Ch.  D.  312. 

(e)  ProTnation  money. 

11. — Upon  the  formation  of  a  company  pro- 
motion money  had  been  improperly  paid.  B., 
who  was  cognisant  of  the  payment  but  not  a 
party  thereto,  subsequently  became  a  director, 
but  took  no  steps  to  recover  the  money  for  the 
company.  On  a  summons  by  the  liquidator  in 
the  winding-up  of  the  company  to  make  B. 
liable  : — Held,  that  B.  was  not  liable  for  wilful 
de&tult  or  misfeasance  under  section  166.  In 
re  The  Forest  of  Dea/n  Coal  Mining  Company ^ 
Law  Bep.  10  Oh.  D.  460. 

Solioitors  employed  information  of  unregistered 
company :  petition  hy,  to  wind  up  company : 
petitioning  oreditor*s  debt.    [See  H  16  infra.] 

(B)  Pbospeotus. 

1. — P.,  by  circular,  asked  persons  for  an  esti- 
mate of  whieit  shares  they  were  likely  to  take  in 
a  company  to  buy  and  carry  on  certain  works. 
AfterwaidiB,  P.  bought  the  works,  and  resold 


them  to  trustees  for  an  intended  company, 
which  was  afterwards  formed : — Held,  that  a 
prospectus  issued  by  P.,  which  did  not  specify 
his  contract  for  purchase,  was  not  to  be  deemed 
fraudulent  on  his  part.  And  an  admission  by 
P.,  in  answer  to  interrogatories,  that  he  was  a 
promoter  at  the  time  of  issuing  the  circular,  did 
not  alter  the  case.  Craig  v.  PhilUps,  46  Law 
J.  Bep.  Chanc.  49 ;  Law  Bep.  3  Ch.  D.  722. 

2. — ^A  mere  understanding  that  a  vendor  to  a 
company  will  give  shares  to  directors  or  pro- 
moters is  not  a  contract  within  the  38th  section 
of  the  Companies  Act»  1867.  In  an  action  for 
loss  on  shares  procured  to  be  taken  by  mis- 
representation, the  measure  of  damages  was 
hcdd  to  be  the  difference  between  what  was 
paid  for  the  shares  and  what  would  have  been 
paid  had  the  truth  been  known.  Arkwrigkt  v. 
Newbold,  49  Law  J.  Bep.  Chanc.  684. 

8. — All  contracts  which  might  reasonably 
affect  the  mind  of  a  person  in  determining  him 
to  take  or  not  to  take  shares  in  a  company,  are 
contracts  which  ought  to  be  specified  in  the 
prospectus  of  the  company,  within  the  meaning 
of  section  38  of  the  Companies  Act,  1867.  A 
statement  of  claim  alleged  that  the  plaintiff 
was  a  shareholder  in  a  company,  formed  for  the 
purpose  (amongst  others)  of  buying  the  patent 
rights  in  a  certain  manufacture ;  that  he  was 
induced  to  take  his  shares  on  the  faith  of  a 
prospectus  issued  on  the  formation  of  the  com- 
pany by  the  defendants,  who  were  promoters ; 
that  the  prospectus  was  fraudulent  as  against 
the  plaintiff  within  the  meaning  of  section  38 
of  the  Companies  Act,  1867,  by  reason  of  the 
defendants  having  knowingly  omitted  to  specify 
certain  contracts  entered  into  by  the  promoters 
before  the  formation  of  the  company,  by  which 
contracts  a  small  part  only  of  the  purchase- 
money  of  the  patent  rights  was  to  be  paid  to 
the  vendor,  and  the  remainder  was  to  be  divided 
among  the  promoters ;  and  the  plaintiff  claimed 
the  amount  paid  for  his  shares.  On  demurrer, 
it  was, — Held  (by  Baggallay,  L.  J.,  and  Thesiger, 
L.J.,  Bramwell,  L.J.,  dissenting),  that  the  con- 
tracts were  eadh  as  ought  to  have  been  disclosed 
in  the  prospectus,  within  section  38,  and  there- 
fore that  the  statement  of  claim  was  good. 
(Per  Bramwell,  L.J.) — Section  38  requires  such 
contracts  only  to  be  disclosed  in  the  prospectus 
as  bind  or,  if  adopted,  may  bind,  the  company 
when  formed.  Sidlwan  v.  Mitca^fe  (App.),  49 
Law  J.  Bep.  C.P.  816 ;  Law  Bep.  6  C.P.  D.  466. 

Zidbility  of  promoters^  directors  and  others  in 
reject  of  fraudulent  prospectus.  [See  A  8, 7, 
8  supra,  D  42  infra.] 

Eepudiation  of  shares.    [See  D  74,  78  infra.] 

(C)  Bbgistration. 

(a)  Certificate,  conclusive  effect  of. 

1. — The  certificate  of  incorporation  of  a  com* 
pany,  given  by  the  B^;istrar  under  section  18 
of  the  Compimies  Act»  1862,  is  sufiSdent  to  in- 
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oorporate  the  company,  notwithstanding  the 
fact  of  any  of  the  statutory  seven  subsoribers 
to  the  memorandnm  of  association  being  peisons 
not  tui  Juris.  In  re  The  Na%»au  FkoMpKAe  Com' 
pamy  (Jjmu.),  45  Law  J.  Rep.  Chanc.  684 ;  Law 
Rep.  2  Ch.  D.  610. 

Where  an  order  had  been  made  on  petition 
for  the  compulsory  winding-up  of  a  company 
whose  memorandum  of  association  had  been 
subscribed  by  '*  seven  persons  "  under  section  6 
of  the  Companies  Act,  1862,  and  registered  in 
the  usual  way,  a  second  petition,  subsequently 
presented  under  section  199,  for  winding  up 
the  company  as  unregistered,  on  the  ground 
that  one  of  the  seven  subscribers  was  an  infant 
and  that  the  previous  order  was  therefore  in- 
valid, was  dismissed  with  costs.    Ibid. 

Semble,  it  is  not  the  duty  of  the  Registrar  to 
require  evidence  as  to  whether  the  several  sub- 
scribers to  a  memorandum  of  association 
brought  to  him  for  registration  are  9ui  juris, 
and  if  the  memorandum  of  association  of  a 
company  capable  of  being  incorporated  under 
the  Act  is  brought  to  him  for  registration  after 
having  been  signed  by  seven  persons,  he  is 
bound,  under  section  17  of  the  Companies  Act, 
1862,  to  register  it.  In  re  The  HeHfordshvre 
Brewery  Oompimy  (43  Law  J.  Rep.  Chanc.  858), 
not  followed.    Ibid. 

(Jti)  DeUcery  of  list  qf  members  to  Beffistrar, 

2. — The  appellant  was  convicted  upon  an  in- 
formation alleging  that  he  being  a  director  of  a 
company  subject  to  the  Companies  Act,  1862, 
whidi  made  de&ult  in  complying  with  the  pro- 
visions of  that  Act  with  respect  to  forwurding 
such  list  of  members  and  summary  as  are  men- 
tioned in  the  26th  section  of  that  Act  to  the 
Registrar  of  joint-stock  companies,  and  con- 
tinued such  de&ult  for  the  space  of  160  days 
up  to  and  including  the  25th  of  February,  1875, 
Imowingly  and  wifiully  did  authorise  and  per- 
mit such  default.  At  the  hearing  it  was  proved 
that  the  appellant  was  one  of  the  directors 
when  the  company  was  formed  in  1851,  and 
that  he  continued  to  be  a  director  in  1856.  He 
was  the  holder  of  a  large  amount  of  shares,  and 
the  number  of  shareholders  was  only  seven. 
The  solicitor  for  the  appellant  declined  to  pro- 
duce the  minute-book,  although  notice  to  pro- 
duce it  had  been  served  directed  to  the  company 
and  its  secretary.  No  evidence  was  given  that 
the  company  had  ever  held  any  general  ordinary 
meeting.  No  list  of  members  or  summary,  as 
required  by  the  Companies  Act,  1862,  s.  26,  was 
forwaided  to  the  Registrar  of  joint-stock  com- 
panies in  1874 : — Held,  that  the  appellant  was 
rightly  convicted  ;  for,  first,  the  primary  object 
of  section  26  was  to  secure  the  sending  in  of 
the  list  and  sunmiary  once  a  year,  and  the  en- 
actment as  to  the  time  of  sending  in  the  same 
was  merely  directory ;  secondly,  that  there  was 
evidence  that  the  appellant  continued  to  be 
director ;  and  thirdly,  that  there  was  evidence 
that  the  appellant  knowingly  and  wilfully  per* 


mitted    the   company's   default.    Edmonds  v. 
Ibster,  45  Law  J.  Rep.  M.C.  41. 

3. — By  section  39  of  the  Companies  Act,  1867, 
every  company  formed  under  the  principal  Act 
of  1862  must  hold,  under  a  penalty,  a  general 
meeting  within  four  months  after  its  memo- 
randum of  association  is  registered.  By  section 
26  of  the  Companies  Act,  1862,  every  company 
under  that  Act  must,  within  fourteen  days  after 
the  first  ordinary  general  meeting,  make  out  a 
list  of  its  members,  and  forward  the  same  to 
the  Registrar  of  joint-stock  companies  within  a 
further  period  of  seven  days,  subject  to  a 
penalty  of  51.  per  diem  in  default.  On  a  sum- 
mons taken  out  against  the  Ladies'  Association 
(Lim.)  for  not  having  forwarded  a  list  of  mem- 
bers as  aforesaid,  the  magistrate  decided  that 
it  was  necessary  for  the  complainant  to  prove 
that  the  first  ordinary  general  meeting  had  been 
held,  and  on  failure  of  such  proof,  dismissed 
the  summons : — Held,  that  the  magistrate  was 
right ;  for  the  date  of  the  general  meeting 
formed  a  temptts  a  quo  from  which  the  period 
of  fourteen  and  seven  days  was  to  run,  and 
that  it  could  not  be  presumed  against  the  com- 
pany that  a  general  meeting  had  been  duly 
held.  Udmonds  v.  Foster  (see  last  case)  distin- 
guished on  the  ground  that  the  summons  in  the 
present  case  set  out  the  period  of  time  in  the 
words  of  the  statute,  and  therefore  the  require- 
ments of  the  statute  must  be  strictly  followed. 
Beg.  V.  Newton^  48  Law  J.  Rep.  M.C.  77. 

(jo)  Association  form^  to  carry  on  business, 

4. — A  deed  was  made  between  the  defen- 
dants, called  trustees,  of  the  one  part,  and  a 
covenantee  on  behalf  of  the  holders  of  certi- 
ficates of  the  other  part,  reciting  subscriptions 
by  numerous  persons  for  the  purchase  by  the 
trustees  of  the  stocks,  shares  and  debentures  of 
certain  submarine  tel^^ph  companies,  which 
had  been  transferred  into  the  trustees'  names, 
and  that  it  was  intended  to  issue  to  the  sub- 
scribers certificates  of  the  nominal  amount  of 
lOOZ.  in  respect  of  every  subscription  of  90^, 
and  to  issue  as  part  of  the  certificate  coupons 
of  reversion,  one  coupon  for  each  subscription 
of  90ZL,  in  addition  to  the  certificates  for  lOOZ., 
and  the  deed  contained  provisions  by  way  of 
trust  for  application  of  the  annual  produce  in 
payment  of  expenses  and  interest,  and  the  re- 
demption of  the  certificates  according  to  a 
scheme  and  for  distribution  of  the  available 
Taonejs  pari  passu  among  the  certificate  holders ; 
and  that  the  certificates  to  be  redeemed  should 
be  selected  by  lot ;  and  for  ultimate  division  of 
any  surplus  between  the  holders  of  the  coupons 
of  reversion  ;  and  for  sale  or  conversion  of  the 
securities  at  the  discretion  of  the  trustees,  the 
produce  to  be  applied  in  the  redemption  of 
certificates,  or,  with  the  assent  of  the  certificate 
holders,  in  the  purchase  of  similar  securities ; 
and  for  remuneration  of  the  trustees ;  and  for 
an  annual  meeting  of  the  certificate  holders, 
the  proceedings  thereat  to  be  in  manner  pre- 
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scribed  by  Table  A. ;  the  busmess  of  the  meet- 
ing to  be  (a)  to  reoei^e  a  report  of  the  trustees 
on  the  condition  of  the  trust ;  (b)  to  appoint 
auditors ;  (e)  to  elect  new  trustees.  The  4,200 
oertifioates  were  issued,  and  the  holders  were 
more  than  twenty  :--Held  (reversing  the  de- 
cision of  the  Master  of  the  Bolls),  that  the 
certificate  holders  did  not  form  an  association 
which,  under  section  4  of  the  Companies  Act, 
1862,  was  illegal  for  want  of  registration.  That 
the  object  of  the  deed  was  not  the  carrying  on 
a  business  for  the  aoquisition  of  gain  within 
the  section,  but  the  holding  and  management 
of  a  trust  fund,  and  that  the  powers  given  by 
the  deed  of  selling  and  re-investing  in  certain 
cases  were  merely  provisions  similar  to  those 
found  in  ordinary  settlements,  and  as  being 
merely  incidental  to  the  management  of  the 
trust  fund  did  not  bring  the  case  within  the 
section.  That  the  business  (if  any)  authorised 
by  the  deed  to  be  carried  on  was  carried  on  by 
the  trustees  as  trustees,  and  not  as  directors, 
and  that  they  being  under  twenty,  the  case  did 
not  fall  within  the  section.  Sjfket  v.  Beadon 
(48  Law  J.  Bep.  Chanc.  522  ;  Law  Bep.  11  Ch.  D. 
170)  disapproved;  and  In  re  The  Arthur 
Average  Attooiatum  (44  Law  J.  Bep.  Chanc. 
669 ;  Law  Bep.  10  Chanc.  542)  doubted  by  Brett, 
L.J.  (Per  Brett,  L.J.)  No  transaction  within 
the  association  or  company  between  the  mem- 
bers of  it  can  be  taken  into  consideration  to 
determine  whether  the  company  or  association 
was  one  formed  to  carry  on  a  business  within 
the  meaning  of  section  4.  Smith  v.  Anderson 
(App.),  50  Law  J.  Bep.  Chanc.  39 ;  Law  Bep.  15 
Ch.  D.  247. 


(D)  Constitution  and  Managbubnt. 

(a)  Memorandum  and  artiolei  of  asBoeiation, 

( 1 )  Improper  proviMoni  in :  fraud  on  pubUc. 

1. — ^A  company  was  incorporated  in  1873  with 
a  capital  of  100,000/.,  in  shares  of  1/.  each.  The 
11th  clause  of  the  articles  of  association  pro- 
vided that  if  it  should  appear  to  the  directors 
that  the  capital  of  the  company  for  the  time 
being  subscribed  should  be  sufficient  for  the 
purposes  of  the  company,  they  might  allot  any 
shares  which  then  might  remain  unallotted  to 
and  among  the  then  shareholders  in  proportion 
to  the  number  of  shares  respectively  held  by 
them,  and  such  shares  might  be  allotted  as 
fully  or  partially  paid-up  shares,  although  no 
moneys  xnight  be  received  by  the  company  in 
respect  of  such  shares  from  any  allottee  thereof. 
Six  weeks  after  the  incorporation  of  the  com- 
pany, when  only  25,000  shares  had  been  allotted, 
of  which  nearly  22,000  were  allotted  as  fully 
paid-up  shares,  pursuant  to  duly  registered  con- 
tracts, the  directors  passed  a  resolution  in  con- 
formity with  the  11th  clause  of  the  articles, 
and  thereupon,  and  by  virtue  of  a  duly  regis- 
tered agreement,  the  remaining  75,000  shares 
of  the  company  were  rateably  allotted  as  fully 
paid-up  shares  amongst  the  then  existing  share- 


holders of  the  company.  The  concern  was  then 
puffed  up,  and  some  50,000  of  these  paid-up 
shares  were  sold  in  the  market  as  shares  of  ll. 
each  at  a  premium,  of  which  shares  A.  bought 
100.  Subsequently  the  company,  which  was  a 
hopeless  failure  from  the  outset,  went  into 
voluntary  liquidation.  Nine  months  afterwards 
A.  presented  a  petition  for  a  compulsory  order, 
alleging  (amoogBt  other  things)  great  irregu- 
larities in  the  formation  of  the  company  and  in 
the  conduct  of  the  directors,  that  no  considera- 
tion was  given  for  the  22,000  shares  which  had 
been  allotted  as  fully  paid-up,  that  the  Ilth 
clause  of  the  articles  and  the  proceedings  there- 
under were  a  fraudulent  scheme  to  float  the 
company,  and  that  the  voluntary  winding-up 
was  improperly  obtained  and  under  the  control 
of  the  guilty  parties,  and  was  intended  to  screen 
them  and  prevent  investigation.  The  petition 
was  supported  by  the  bulk  of  the  shareholders, 
but  not  by  any  creditor : — ^Held,  that  the  case 
was  wholly  outside  the  windiug-up  Acts,  for 
that,  although  the  11th  clause  was  a  most  im- 
proper provision,  and  one  calculated  to  be  the 
means  of  fraud,  no  fraud  or  wrong  had  been 
committed  against  the  company  or  its  creditors ; 
and,  semble,  even  if  the  petition  was  sustain- 
able, A.  was  debarred  from  relief  by  his  own 
laches.  Held  also,  that  the  fraud  or  wrong,  if 
any,  was  personal  to  those  who  were  deluded 
into  purchasing  the  shares,  for  which  they  had 
a  personal  remedy  against  the  parties  who  had 
defrauded  them.  And  held  (per  Bramwell,  L. J.), 
that  if  the  alleged  fraud  could  be  proved,  the 
guilty  parties  could  be  indicted  for  conspiracy. 
In  re  The  Oold  Company  (App.),  48  Law  J.  Bep. 
Chana  28 ;  Law  Bep.  11  Ch.  D.  701. 

Semble,  the  11th  clause  contravened  thes^nrit 
of  the  winding-up  Acts  and  the  policy  of  the 
law,  and  was  therefore  fraudulent  and  void. 
Ibid. 

ConUruetion  of:  articles  of  association  acted 
upon  by  a  tbra/nger  named  therein  as  solicitor 
to  the  eompa/ny.    [See  D  43  infra.] 

Inconsistency  between  memorandum  and  wrtietes, 
[See  D  58  infra.] 

Person  signing  memoramdum:  liaHnUty  to  take 
shares.    [See  D  73  infra.] 

Irqfflcking  in  shares  of  company.  [See  D  62 
infra.] 

UUra  vires  act:  resolution  whether  affecting 
constitution  of  company.    [See  G  1  infra.] 

(2)  Hepudiation  of  resolution  by  company. 

2. — The  defendant,  as  vendor  of  a  business 
to  the  plaintifib,  received  payment  partly  in 
fully  paid-up  shares  and  partly  in  cash,  and  was 
appointed  managing  director  to  the  company 
for  the  term  of  five  years,  in  consideration  of 
which  he  gfuaranteed  a  TnirtiTnnwi  dividend  on 
the  paid-up  capital  during  that  period.  All 
this  appeared  in  the  articles  of  association. 
Some  twelve  months  afterwards  the  directors 
of  the  company  resolved  to  convene  a  meeting 
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of  shareholders  for  the  purpose  of  disposing  of 
part  of  the  business,  and  also  of  releasing  the 
defendant  from  his  guarantee,  upon  condition 
of  his  giving  up  his  shares,  and  assigning  the 
right  to  five  new  patents.  The  resolution  was 
d^7  passed  and  confirmed  at  extraordinary 
general  meetings  of  the  shareholders.  The 
company  thereupon  accepted  the  shares  from 
the  defendant,  which  comprised  all  his  interest 
in  the  concern,  and  appointed  in  his  stead 
another  managing  director  possessed  of  the  re- 
quisite qualifications ;  part  of  the  business  was 
also  disposed  of.  Some  few  months  afterwards 
the  company  requested  the  defendant  to  hand . 
over  the  patents ;  it  was  then  discovered  that 
only  one  was  a  new  patent  (which  was  retained 
for  the  benefit  of  the  company),  the  others  being 
provisional  specifications,  all  of  which  were  out 
of  date.  The  company  accordingly  repudiated 
the  agreement  with  the  defendant,  and  brought 
their  action  on  the  guarantee  to  make  up  a 
deficit  in  the  second  yeax*s  dividend: — Held, 
that  inasmuch  as  the  resolution  to  release  the 
defendant  in  no  way  affected  the  constitution 
of  the  company  as  defined  by  the  memorandum 
of  association,  it  was  not  uUra  vires  but  a 
"regulation**  within  the  60th  section  of  the 
Companies  Act,  1862.  Held  also,  that  such 
resolution  could  not,  under  the  circumstances, 
be  repudiated  by  the  company,  either  on  the 
ground  of  its  being  voidable  for  firaud,  or  of 
tiie  conditions  not  having  been  completely  ful- 
filled. The  Sheffield  Silver  Nickel  and  Plated 
Compan/y  (Lin.)  v.  Uwrvin,  46  Law  J.  Bep.  Q.B. 
299 ;  Law  Bep.  2  Q.B.  D.  214. 

A  contract  which  cannot  be  rescinded  iff  tato 
cannot  be  rescinded  at  all,  but  the  party  com- 
plaining of  the  non-performance  or  the  fraud, 
must  resort  to  an  action  for  damages.    Ibid. 

(3)  Alteration  of, 

8. — ^No  company  registered  under  the  Com- 
panies Act,  1862,  can  contract  itself  out  of  the 
provisions  of  section  60  of  that  Act  by  declaring 
that  any  particular  regulation  in  its  articles  of 
asBociation  shall  be  incapable  of  alteration,  and 
any  such  regulation  will  be  capable  of  altera- 
tion by  the  company  by  special  resolution  duly 
passed.  Walker  v.  The  London  Tramways  Com- 
panf,  49  Law  J.  Bep.  Chanc.  23 ;  Law  Hep.  12 
Ch.  D.  706. 

(h)  Title  and  deiignation  of  company, 

4.— A  banking  company  established  in  1878, 
having  offices  in  Bloomsbury,  and  intended  to 
deal  chiefly  with  tradesmen  in  that  district, 
was  registered  in  a  name  similar  to  that  of  a 
banking  company  established  in  1863,  having 
offices  in  the  City,  and  dealing  principally  with 
wholesale  merchants :— Held,  that  since  there 
was  no  mala  fida  on  the  part  of  the  new  com- 
pany in  adopting  the  name  they  had  taken,  the 
old  company  were  not  entitled  to  an  injunction 
restraining  them  from  using  it,  and  that  as  the 
name  of  the  new  company  had  been  duly  regis* 
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tered,  the  20th  section  of  the  Companies  Act, 
1862,  had  no  application  to  the  case.  The  Mer- 
chant Banking  Company  of  London  (Ztm.)  v. 
The  Merchants'  Joint  Stock  Bank  (Lim.),  47 
Law  J.  Bep.  Chanc.  828 ;  Law  Bep.  9  Ch.  D. 
660. 

Right  to  use  name  of  company  in  action  or  pro* 
eeeding.    [See  E  1-6  infra.] 

(e)  Directors. 
(1)  Qualification  of 

5. — Where  the  articles  of  association  of  a 
company  provided  that  no  person  should  be 
eligible  in  future  as  a  director  xmless  he  should 
hold  in  his  own  right  at  least  fifty  shares  in  the 
company,  and  that  the  office  of  director  should 
be  vacated  if  he  should  cease  to  hold  the  re- 
quisite number  of  shares  in  the  company: — 
Held,  that  a  person  who  was  elected  and  acted 
as  a  director  of  the  company  without  taking 
any  shares  therein,  was  liable  in  the  winding-up 
for  the  qualification  number  of  shares.  In  re 
The  British,  GoUmial  and  Foreign  Property  In- 
surance Corporation  ;  Stephenson's  Case,  46  Law 
J.  Bep.  Chanc.  488. 

6. — No  share  qualification  being  required  for 
directors  by  the  constitution  of  a  company,  the 
directors  fixed  a  qualification  by  resolution  of 
the  board: — Held  (varying  the  decision  of 
Malins,  V.C),  that  such  a  resolution  was  not 
binding  on  a  director  who  afterwards  joined 
the  board  with  notice  that  some  share  qualifica- 
tion was  required.  In  re  The  British  Provident 
Life  and  Ouoflramtee  Association  (Lim.) ;  Be 
Rivcigne's  Case  (App.),  46  Law  J.  Bep.  Chana 
360;  law  Bep.  6  Ch.  D.  306. 

7. — Articles  of  association  provided  that  the 
directors  of  the  company  should  have  power  to 
appoint  any  person  or  persons  to  be  a  director 
or  directors  at  any  time  before  the  ordinary 
general  meeting  of  the  company  to  be  held  in 
1880 ;  that  no  person  should  be  qualified  to  be 
a  director  who  was  not  a  holder  of  shares  or 
stock  in  the  company  to  the  nominal  value  of 
600Z. ;  and  that  no  person  except  the  original 
directors  and  such  persons  as  might  be  ap- 
pointed by  them  under  the  previous  clause 
should  be  qualified  to  be  a  director  who  had 
not  been  a  holder  in  his  own  right  of  such 
shares  or  stock  at  least  six  months.  J.,  who 
was  not  a  holder  of  shares  or  stock  in  the  com- 
pany, was  appointed  a  director  by  the  original 
directors,  and  attended  several  meetings  of  the 
board,  but  he  never  applied  for  any  shares,  and 
none  were  ever  allotted  to  him.  The  company 
was  ordered  to  be  wound  up : — Held  (affirming 
the  dedsion  of  the  Master  of  the  Bolls,  46  Law 
J.  Bep.  Chanc.  643 ;  Law  Bep.  6  Ch.  D.  706, 
nom,  Eamley*s  Case)y  that  the  articles  made  the 
possession  of  the  qualification  a  condition  pre- 
cedent to  the  appointment  of  a  director,  and 
that  J.,  not  having  the  qualification  at  tbe  time 
of  his  appointment  as  director,  the  appointment 
was  void ;  and,  as  he  had  never  agreed  to  take 
any  shares,  he  could  not  be  put  on  the  list  of 
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oontribatories.  In  re  The  Percy  KeUy^  J^e, 
Qmpany  ;  Bishop  Jenner'i  Oeue  (App.)>  47  Law 
J.  Bep.  Chana  201 ;  Law  Bep.  7  Cb.  D.  132. 

8. — A  company's  articles  provided  that  no 
person  should  be  qualified  as  director  unless  be 
had  held  twenty  shares  for  two  months  or  was 
recommended  by  the  board  for  election.  A., 
baying  consented  to  act,  was  elected  by  six  of 
the  seven  only  shareholders  and  directors.  He 
held  no  shares,  and  before  any  were  allotted  to 
him,  wrote  refusing  to  have  anything  to  do 
with  the  company : — Held,  that  his  election  was 
void,  and  that  he  ¥ra8  not  a  contributory.  In 
re  The  East  No^olk  Tramways  Company;  Bar- 
ber*s  Case  (App.),  Law  Bep.  5  Ch.  D.  963. 

9. — The  artides  of  association  of  a  company 
provided  that  a  director's  qualification  should 
be  twenty-five  shares,  that  every  director  ceasing 
to  hold  that  number  of  shares  should  vacate 
office,  and  that  twenty-five  fully  paid-up  shares 
should  be  issued  to  each  original  director  as 
remuneration.  An  original  director  who  at- 
tended one  meeting  and  resigned  two  days 
afterwards,  was  held  to  have  entered  into  a 
contract  to  take  twenty-five  shares,  but  that 
they  must  be  deemed  to  be  the  twenty-five 
fully  paid-up  remuneration  shares  only.  In  re 
The  Australian  Direct  Steam  Navigation  Com' 
pany  ;  M%Uer*s  Case  (App.),  Law  Bep.  6  Ch.  D. 
70. 

Decision  of  the  Master  of  the  Bolls  (IIaw 
Bep.  8  Ch.  D.  661)  aflirmed.    Ibid. 

10. — ^A  provision  in  articles  of  association 
that  every  director  should  at  the  time  of  his 
appointment,  and  thenceforth  during  his  oon- 
tinnance  in  office,  hold  at  least  four  shares,  and 
if  any  director  should  at  any  time  cease  to  hold 
the  qualification,  his  office  should  thereupon 
become  vacant: — Held,  to  apply  to  origmal 
directors  named  by  the  articles;  and  an  original 
director  who  was  on  the  register  for  one  share 
only  was  put  upon  the  list  of  contributories  for 
four  shares  as  having  become  the  possessor 
thereof  upon  his  appointment.  The  articles 
named  the  first  managing  directors,  and  pro- 
vided that  they  should  remain  such  for  five 
years : — Semble,  that  the  managing  directors 
named  were  restricted  from  becoming  holders 
of  fewer  than  four  shares  during  the  period  of 
tbeir  service.  In  re  The  Esparto  Trading  Com- 
pamy ;  Fi/neh  and  Goddard's  Ckues,  48  Law  J. 
Bep.  Chanc.  573 ;  Law  Bep.  12  Oh.  D.  191. 

11. — One  of  the  articles  of  association  of  the 
defendant  company  provided  that  no  person 
should  be  eligible  as  a  director  unless  he  held 
as  registered  member,  in  his  own  right,  capital 
of  the  nominal  value  of  500/. ;  and  another  that 
a  director  was  to  vacate  his  office  if  at  any  time 
he  held  less  than  the  nominal  amoxmt  of  capital 
required  as  his  qualification  for  election.  P., 
whose  name  appeared  on  the  register  of  the 
company  as  holder  of  100  shares,  was  elected  a 
director  on  the  23rd  of  August,  1877.  He  had, 
however,  transferred  the  shares  by  way  of  mort- 
gage in  the  previous  January,  but  his  name  by 
agreement  remained  on  the  register.    The  other 


directors,  being  informed  of  the  transfer  by  P., 
excluded  him  from  the  board  of  directors  on 
the  ground  that  he  had  vacated  his  office  by 
being  no  longer  the  **  holder  in  his  own  right " 
of  the  necessary  qualification  shares.  On  mo- 
tion by  P.  in  an  action  against  the  company 
and  the  other  directors  to  restrain  them  from  so 
excluding  him, — Held,  that  P.  had  a  right  of 
action  as  for  an  individual  wrong  done  to  him 
personally,  and  that  the  words  ''  holder  in  his 
own  right "  did  not  mean  *'  beneficial  hQlder." 
Ptdbrooh  v.  The  IHehmond  Consolidated  Miming 
Company  (Xtm.),  48  Law  J.  Bep.  Chanc.  66 ; 
Law  Bep.  9  Ch.  D.  610. 

The  meaning  of  those  words  is,  that  they 
must  not  be  £ares  to  which  the  holder  is  en- 
titled as  legal  personal  representative,  husband 
of  a  female  member,  or  a  trustee  in  bankruptcy. 
Ibid. 

A  company  cannot  look  behind  the  register 
as  to  the  beneficial  interest  in  the  shares,  or 
enquire  into  the  trusts  affecting  them,  but  must 
take  the  register  as  conclusive.    Ibid. 

Paym,ewt  by  director  for  quaUfying  shares  otet  of 
money  paid  to  him  on  behalf  of  vendor.  [See 
D  68  infra.] 

(2)  BisquaUJieaiions  cf. 

(i)  To  make  profit  out  of  company, 

12. — A  director  of  a  company  is  also  a  trus- 
tee for  it ;  and  in  any  transaction  between  him 
and  the  company,  all  that  knowledge  of  its 
afEairs  which,  as  a  director,  he  could  in  the  doe 
discharge  of  his  duty  have  acquired,  will  be 
imputed  to  him ;  and,  as  a  trustee,  he  wUl  not 
be  allowed  to  make  a  profit  out  of  a  purchase 
by  lum,  i^ter  he  has  ceased  to  be  a  director,  of 
a  portion  of  the  property  of  the  company.  In 
re  The  Imperial  Land  Compa/ny  of  Marseilles 
{Lim.);  ew  parte  Larking  (App.),  46  Law  J. 
Bep.  Chanc.  235 ;  Law  Bep.  4  Ch.  D.  666. 

A  company  went  into  liquidation,  and  L. 
(who  had  been  a  director  of  it  and  a  party  to 
the  improper  issue  of  its  debentures)  after- 
wards resigned  his  directorship,  and  then  with 
knowledge  of  the  insolvency  of  the  company 
bought  in  the  market,  at  a  reduced  price,  some 
of  the  debentures.  L.  claimed  to  prove  in  the 
winding-up  of  the  company  for  the  full  value 
of  the  debentures: — Held  (by  Malins,  V.C.), 
in  accordance  with  the  above  principles,  that  if 
L.  refused  the  offer  by  the  company  of  what 
he  had  actually  paid  for  the  debentures  with 
interest,  his  daim  must  be  disallowed ;  and,  on 
appeal,  the  liquidators  offering  to  make  such 
payment,  the  Court  concurred  in  the  view  taken 
by  Malins,  V.C,  and  made  an  order  for  pay- 
ment with  interest  at  five  per  cent.,  but  no  costs 
on  either  side.    Ibid. 

[And  see  D  81  infra.] 

18. — ^'A  company  being  unable  to  get  its 
shares  taken  up,  the  directors  resolved  that  a 
commission  of  2s,  Qd.  per  share  should  be  paid 
to  anyone  who  should  find  persons  to  take  the 
shares.    B.,  the  secretary  and  solicitor  of  the 
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oompaiiy,  aooordiiigly  made  a  proposal  for  the 
allotxaent  of  2,000  shares  to  a  client  of  his. 
The  directors  passed  a  resolution  that  the  offer 
should  be  aooepted,  and  that  250^.,  being  oom- 
mission  at  28.  6^.  per  share,  should  be  paid  to  B. 
The  shares  were  duly  allotted  to  K.,  the  com- 
pany's engineer,  and  by  him  transferred  to 
B.  B.,  who  was  chairman  of  the  company,  and 
also  B.'s  &ther.  The  directors  knew  that  B.  B. 
was  the  person  who  was  really  taking  the 
shares.  The  company  was  wound  up,  and  upon 
a  summons  taken  out  by  the  liquidator  for  that 
purpose, — Held,  that  B.  must  repay  the  liqui- 
dator the  2602.  commission.  In  re  The  Staple' 
ford  CoUiery  Campamf  (^Lim.);  ew parte  ChatterU 
49  Law  J.  B^.  Ghana  263. 

(ii)  2b  (VMsU  themtelvei  of  un/regittered  charges; 

section  43. 

14. — Where  a  director  or  officer  of  a  limited 
company  advances  money  upon  mortgage  or 
charge,  specifically  affecting  any  property  of 
the  company,  the  entry  in  the  register,  pursu- 
ant to  25  &  26  Vict.  c.  89.  s.  43,  must  contain  a 
short  description  of  the  propeorty  charged,  in 
order  to  give  sudi  charge  priority  over  the 
general  creditors  in  a  winding-up.  In  re  The 
Native  Iron  Ore  Company  (Lim.^  (App.),  46 
Law  J.  Bep.  Chanc.  517 ;  Law  Bep.  2  Oh.  D. 
345. 

15* — The  rule  that  a  director  or  officer  of  a 
limited  company  cannot  avail  himself  as  against 
creditors  of  an  unr^stered  mortgage  or  charge 
in  his  own  favour  on  the  property  of  the  com- 
pany is  founded  on  an  assumed  personal  dis- 
qualification of  such  director  or  officer  by  rei^ 
son  of  his  omission  to  see  to  the  registration  of 
his  mortgage  or  charge,  and  does  not  prevent  a 
stranger  to  the  company  claiming  under  him 
frcHU  taking  the  benefit  of  the  security.  The 
cases  of  Ex  parte  Valpy  (Law  Bep.  7  Chanc. 
289)  and  In  re  The  Natim  Iron  Ore  Company 
(see  last  case)  disapproved.  In  re  The  Inter- 
national  Patent  Pulp  and  Paper  Company,  46 
Law  J.  Bep.  Chanc.  626 ;  Law  Bep.  6  Ch.  D.  556 
(fi^in.  KnonM's  Mortgage), 

16. — The  personal  disqualification  in  a  di- 
rector or  other  officer  of  a  company  under  sec- 
tion 43,  to  avail  himself  of  an  unregistered 
chaige  or  mortgage  as  holder,  is  not  to  be  ex- 
tended to  the  prejudice  of  innocent  persons; 
and  the  principle  cannot  be  extended  to  the 
case  of  a  partnership.  In  re  The  South  Dwrham 
Iron  Company  (Xtm.)  (App.),  48  Law  J.  Bep. 
Clianc.  480 ;  Law  Bep.  11  Ch.  D.  679. 

Semble,  the  delinquent  partner,  if  he  is  to  be 
got  at,  must  be  got  at  personally.  Where  T.,  a 
member  of  a  partnership,  was  abo  a  director  in 
a  limited  company,  and  the  firm  lent  partner- 
ship moneys  to  the  company,  and  obtained  a 
security  for  the  repayment  of  the  loan,  but 
that  security  was  not  registered,  and  the  com- 
pany was  subsequently  wound  up, — Held  (by 
Jessel,  H.B.,  and  Bramwell,  L.J.,  diaewtiente 
Baggallay,  LJ.)}  that  the  case  was  distinguish- 


able from  Valpy  and  ChapUn*$  Case  (Law  Bep. 
7  Chanc.  289)  and  In  re  The  Native  Iron  Ore 
Company  (JAm.)  (45  Law  J.  Bep.  Ghana  517), 
and  that  the  non-registration  of  the  security 
did  not  invalidate  it  in  the  hands  of  the  inno- 
cent partners,  for  the  personal  disability  of  T. 
to  avail  himself  of  the  security,  upon  the  prin- 
ciple of  these  decisions,  was  not  to  be  extended 
to  the  prejudice  of  his  partners,  who  had  not 
been  guilty  of  any  default  or  omission.  Per 
M.B. — The  personal  disability  is  the  personal 
disability  of  the  holder  at  the  time  he  comes  to 
enforce  his  charge,  and  unless  that  holder  was 
himself  guilty  of  some  default,  he  does  not  lose 
the  benefit  of  his  security.  Personal  disquali- 
fications are  odious  in  equity,  and  ought  not  to 
be  extended  further  than  actual  decided  law 
warrants  without  absolute  necessity.  Per  Bram- 
well, L.J. — The  words  of  section  43  suppose  a 
mens  rea,  culpable  negligence.    Ibid. 

Whether  the  duty  imposed  on  a  limited  com- 
pany by  the  section  can  be  enforced  by  man- 
damut,  quaere.    Ibid. 

Consideration  of  the  circumstances  under 
which  the  Court  of  AppeeJ  may  not  be  bound  by 
its  previous  decisions.    Ibid. 

17. — A  company  conveyed  nearly  all  its  pro- 
perty to  trustees  by  deed,  in  trust  to  secure  the 
repayment  of  money  lent  to  the  company.  In 
pursuance  of  the  terms  of  the  deed,  debentures 
for  the  amounts  lent  by  them  were  issued  to 
the  lenders.  Neither  the  trust  deed  nor  any  of 
the  debentures  were  registered  in  manner  pro- 
vided by  section  43  of  the  Companies  Act,  1862. 
Some  of  the  debenture  holders  were  directors  of 
the  company.  The  company  was  afterwards 
wound  up: — Held,  that,  notwithstanding  the 
want  of  registration,  the  directors  were  entitled 
to  claim,  as  against  the  other  creditors  of  the 
company,  payment  of  the  amount  due  on  the 
debentures  held  by  them.  In  re  The  Wynn  HaU 
CoUiery  Company  (39  Law  J.  Bep.  Ghana  695); 
En  parte  Valpy  ^  Chaplin  (Law  Bep.  7  Ghana 
289) ;  and  In  re  The  Native  Iron  Ore  Company 
(45  Law  J.  Bep.  Chanc.  517)  discussed.  In  re 
The  Globe  Nem  Patent  Iron  and  Steel  Company 
(Xm.),  48  Law  J.  Bep.  Chanc.  295. 
[And  see  D  49  infra.] 

(3)  LiaUlitieiof. 
(i)  Ibr  fraudulent  or  improper  tranioetiont. 

18, — A  person  entering  into  a  contract  with 
a  company  cannot  set  up  the  fraud  of  the  di- 
rectors to  which  he  was  a  party  against  the 
company.  The  Odessa  Tramways  Ofmpany  v. 
Mendel  (App.),  47  Law  J.  Bep.  Ghana  506 ;  Law 
Bep.  8  Ch.  D.  235. 

Parts  of  an  agreement  can  be  separately  en- 
forced if  an  intention  to  separate  the  parts 
appear  in  the  agreement.    Ibid. 

The  fact  that  an  agreement  is  carried  out  by 
two  instruments  affords  a  presumption  that  the 
contracts  in  the  two  instruments  are  separable. 
Ibid. 

M.  agreed  in  writing  to  take  shares  in  a  com- 
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pany,  the  directors  at  the  nine  time  bj  a  sepa- 
rate instrument  agreed  to  pay  M.  4,000Z.  lor 
seryices  rendered.  In  an  action  for  calls  against 
M.,  the  defence  stated  that  the  two  transactions 
were  made  in  pnrsnance  of  an  agreement  to 
issne  shares,  in  breach  of  the  oompany*s  articles, 
below  par: — Held,  that  the  defence  was  unten- 
able.   Ibid. 

19. — Where  directors  ondera  bona  fide  belief 
that  they  had  power  so  to  do,  issued  a  stock  as 
"  No.  1 "  preference  stock,  which  in  &ct  ranked 
below  both  «  No.  1 "  and  "  No.  2  "  preference 
stock,  and  this  stock  was  purchased  by  the  plain- 
tiffs, who  did  not  suppose  that  they  were  pur- 
chasing "  No.  1 "  preference  stock,  but  a  new 
stock  which  ranked  with  "  No.  1 "  preference 
stock : — Held,  that  the  plaintifb  had  not  been 
deceived  by  a  misrepresentation  of  fact,  but 
that  there  had  been  a  common  misconception  of 
fact,  reversing  the  decision  of  the  Master  of  the 
BoUis,  who  held  that  the  company,  directors  and 
secretary  were  liable  to  make  good  their  mis- 
representation. Eaglesfield  v.  The  Marquii  of 
Londonderry  (App.),  Law  Bep.  4  Ch.  D.  693. 

20. — ^In  an  action  by  a  company  against  a 
director,  who  had  received  fully  paid-up  shares 
from  the  promoters,  as  an  inducement  to  him  to 
become  a  director,  claiming  a  declaration  that 
he  was  a  trustee  of  the  sha^  for  the  company, 
or  for  the  value  of  them  with  interest: — 
Held,  that  restitution  was  not  sufficient,  and 
that  the  director  must  pay  to  the  company  80^ 
per  share  (that  being  the  value  of  the  shares 
when  he  became  director,  although  their  value 
at  the  time  of  action  brought  was  only  IZ.), 
with  interest  at  four  per  cent,  from  the  date  of 
the  transfer  of  the  shares  to  him,  and  the  costs 
of  the  action.  The  Namt  y  Olo  and  BloMia 
Iron  Worki  Company  v.  ^rore,  Law  Bep.  12 
Ch.  D.  738. 

The  principles  of  IPXay^i  Ca$e  (45  Law  J. 
Bep.  Chanc.  148;  Law  Bep.  2  Ch.  D.  1}  and 
Pearton't  Case  (46  Law  J.  Bep.  Chanc.  339 ; 
Law  Bep.  5  Ch.  D.  336),  apply  to  proceedings 
by  the  company  by  action  as  well  as  to  proceed- 
ings under  the  Companies  Act,  1862,  s.  166. 
Ibid. 

21. — Contract  by  J.  with  a  trustee  for  an 
intended  company  for  sale  of  a  coal  mine  to  the 
company  for  35,000/.,  10,OOOZ.  in  cash,  and  the 
rest  in  paid-up  shares ;  J.  during  the  first  two 
years  of  the  company  to  pay  the  company  suffi- 
cient to  make  up  the  net  profits  to  five  per  cent, 
on  the  capital,  the  money  so  paid  being  re- 
payable to  J.  in  a  certain  event.  The  contract 
■was  recited  and  adopted  in  the  company^s  ar- 
ticles of  association,  and  a  sum  of  money  was 
paid  by  J.  to  the  directors,  to  make  up  a  de- 
ficiency in  the  net  profits.  After  the  last 
payment  became  due,  but  before  it  was  paid, 
the  company  was  wound  up  voluntarily,  and  J. 
paid  to  the  shareholders  the  requisite  amount 
to  bring  up  the  last  dividend  to  five  per  cent. 
The  liquidator  having  claimed  this  money  as 
part  of  the  company's  assets : — Held,  that  the 
money  was  properly  payable  to  the  shareholderB, 


and  was  not  part  of  the  assets  of  the  companyt 
and  that  the  contract  was  not  void  as  being  m 
evasion  of  section  12  of  the  Companies  Act, 
1862.  In  re  The  South  Llanharran  CoUiery 
Company ;  ex  parte  Jegon  (App.),  Law  Bep.  12 
Ch.  D.  305. 

22. — By  an  agreement,  headed  as  between  a 
limited  company  of  the  one  part  and  the  plain- 
tiff of  the  other,  in  consideration  of  the  advance 
by  the  latter  of  600Z.  to  the  company,  the  under- 
signed three  directors  of  the  company  agreed  to 
repay  the  loan  in  six  months,  and  they  thereby 
assigned  as  security  for  the  advance  the  ma- 
chines and  tools  as  invoiced  to  him,  to  be 
removed  by  him  only  in  case  default  should  be 
made  in  repayment  of  the  5002.  The  agreement 
was  not  sealed  with  the  company*s  seal  nor 
countersigned  by  the  secretary,  nor  was  there 
any  statement  by  the- directors  that  they  signed 
on  behalf  of  the  company.    Default  having  been 
made,  the  plaintiff  took  possession,  but  was 
restrained  from  dealing  with  the  machines  by  a 
perpetual  injunction  obtained  by  the  company, 
on  the  ground  that  the  directors  had  no  power 
to  make  the  assignment.    On  action  brought 
subsequently  by  the  plaintiff  against  the  three 
directors  personaUy,  to   recover  the  advance 
with  interest,  and  also  his  costs  of  defending 
his  possession  of  the  machines  against  the  com- 
pany:—Held  (by  Lush,  J.,  on  further  con- 
sideration), that  the  agreem^t  was  to  be  read 
as  a  guarantee  given  by  the  defendants  per- 
sonally for  repayment  of  the  advance,  and  that 
the  heading  expressing  it  to  be  made  on  the 
part  of  the  company  must  be  rejected,  as  in- 
consistent with  the  form  of  signature;    but 
there  being  no  representation  that  the  directors 
had  special  authority  from  the  company  to 
assign  tlie  machines,  and  it  being  incumbent  on 
all  persons  dealing  with  directors  to  know  how 
far  under  the  artides  of  association  their  gene- 
ral powers  extend,  the  plaintiff  was  not  entitled 
to  recover  the  costs  of  resisting  the  injunction. 
M*CoUin  V.  OUpin,  49  Law  J.  Bep.  Q.B.  558; 
Law  Bep.  5  Q.B.  D.  390  [affirmed  on  appeal. 
Law  Bep.  6  Q.B.  D.  516]. 

28. — M.  &  T.  were  the  principal  shareholders 
in  the  Ambrose  Lake  mine,  which  was  a  cost 
book  company  divided  into  6,000  shares.  In 
1871  it  was  determined  to  convert  it  into  a 
limited  company,  and  for  this  purpose  the  lease 
of  the  mine  was  assigned  to  E.,  a  clerk  of  T., 
and  an  agreement  was  executed  that  B.  should 
convey  it  to  T.  and  another  as  trustees  for  a 
new  company  to  be  thereafter  formed  in  con- 
sideration of  the  sum  of  24,000^.  to  be  paid  to 
E.  as  follows :  6,000  fully  paid-up  shares  of  22. 
each  and  12,000  shares  with  20f .  each  considered 
as  paid  thereon  in  the  capital  of  the  company  to 
be  formed.  This  new  company  was  incorporated 
under  the  above  title  on  the  19th  of  January, 
1872,  and  the  agreement  which  was  printed  in 
the  memorandum  and  articles  of  association 
was  duly  registered.  M.  and  T.  were  two  of  the 
directors  named  in  the  articles.  One  of  the 
objects  for  which  the  company  was  established 
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was  as  stated  in  the  memorandum — the  pur- 
diase  of  the  lease  of  the  Ambrose  Lake  Biine, 
and  the  nominal  capital  of  the  company  was 
stated  to  be  36,0002.  divided  into  18,000  shares 
of  22.  each.  By  the  articles  of  association  it 
was  provided  (j/rU&r  alia)  that  the  first  6,000 
shares  were  to  be  deemed  fnlly  paid  np,  and  the 
remaining  12,000  to  have  209.  per  share  paid 
thereon  on  allotment.  At  the  first  meeting  of 
the  directors,  all  of  whom  had  interests  in  the 
cost  book  mine,  a  resolution  was  passed  adopting 
the  agreement  to  purchase  the  mine,  and  the 
articles  of  association.'  The  shares  whidi  formed 
the  purchase-money  were,  in  pursuance  of  an 
arrangement,  divided  by  E.  between  M.  and  T. 
and  the  other  shareholders  of  the  cost  book 
mine,  according  to  their  former  holdings  in  the 
mine.  Shares  were  allotted  to  M.  and  T.  of  the 
nominal  value  of  11,450Z.  and  11,4102.  re- 
spectively. There  was  no  allotment  of  shares 
to  the  outside  public,  the  new  company  con- 
sisting entirely  of  the  former  holders  in  the  cost 
book  mine  or  their  nominees.  No  prospectus 
was  issued.  The  company  was  ordered  to  be 
wound  up  compulsorily  in  January,  1878,  and 
the  liquidator  applied  in  the  winding-up  that 
M.  and  T.  might  be  ordered  under  &e  I66th 
section  of  the  Companies  Act,  1862,  to  pay  the 
sums  of  11,4602.  and  11,4102.  respectively,  by 
way  of  compensation  for  misfeasance  as  direc- 
tora.  The  vice- warden  of  the  Stannaries  held 
that  they  were  purchasing  the  mine  from  them- 
selves, and  that  they  were  standing  in  a  fidu- 
daiy  relation  to  the  company,  and  he  ordered 
them  to  pay  the  difierence  in  value  between 
their  shares  in  the  new  company,  including  all 
profits  made  by  the  sale  of  them,  and  the  value 
of  their  interest  in  the  cost  book  mine.  Held, 
on  appeal,  that  though  the  conversion  of  the 
cost  book  mine  into  a  limited  company  might 
be  a  fraud  on  the  public,  it  was  not  a  wrong  as 
between  the  company  and  the  vendors ;  it  was 
no  fraud  on  the  existing  shareholders,  because 
they  were  all  cognisant  of  it,  nor  on  future 
shareholders,  because  by  the  constitution  of  the 
company  there  could  be  no  future  allottees  of 
shares.  The  vendors  and  the  purchasers  forming 
the  whole  company,  the  company  could  not 
complain,  the  remedy  (if  any)  being  the  remedy 
of  a  purchaser  from  the  original  allottees  who 
might  have  been  deceived  by  the  representation 
of  his  vendor  as  to  the  value  of  the  shares.  In 
re  The  Ambro$e  Lake  Tin  and  (hpper  Mvning 
Oofnpaai/y  (lAm,);  em  parte  Mats;  ex  pa/rte 
Taylor  (App.),  49  Law  J.  Bep.  Chanc.  457; 
Law  Bep.  14  Ch.  D.  390. 

24. — Directors  of  a  limited  company  against 
whom  judgment  had  been  recovered  for  money 
in  respect  of  which  they  had  given  their  personal 
guarantee  paid  up  the  amount  of  their  shares  in 
faU,  and  applied  the  money  in  reduction  of  the 
amount  due  on  the  judgment.  Upon  the  wind- 
ing up  of  the  company, — Held,  reversing  the 
decision  of  one  of  the  Vice-chancellors,  that  the 
transaction  was  unimpeachable,  and  the  direc- 
tors were  not  liable  as  oontributories.    In  re 


The  Winoham  SMpbuUdmg  amd  Bc^Xer  Comr 
pony,  Poole,  Jaekton  amd  Whyte'%  Case  (App.), 
48  Law  J.  Bep.  Chanc.  48 ;  Law  Bep.  9  Ch.  D. 
322. 

Bribe  to  direator :  statitte  of  Umitaiiont,    [See 
Limitations,  Statute  of,  14.] 

Director  ordered  to  pay  value  of  iha/reM :  Dehtori' 
Act,    [See  Debtobs'  Act  5.] 

Fraud   by   director i:    repudiation   of  tharei, 
[See  D  78  infra.] 

Reduction  of  capital  by  sale  of  surplus  land, 
[See  D  51  infra.] 

Refusal  by,  to  register  tranter,    [See  D  92, 
93  infra.] 

(ii.)  JFbr  ultra  vires  acts  and  deaXings. 

26. — ^Articles  of  association  of  a  company 
roistered  under  a  Colonial  statute  adopting  the 
Companies  Act,  1862,  provided  that,  subject  to 
powers  given  at  meetings  of  shareholders,  the 
directors  should  have  power  to  borrow  on  the 
property  of  the  company  any  sum  "not  ex- 
ceeding in  the  aggregate  one  half  the  paid  up 
capital."  The  articles  further  provided  tluUi 
one  half  of  the  votes  of  the  shareholders  called 
for  the  purpose  should  be  "  necessary "  to  en- 
large, extend,  rescind,  or  alter  all  or  any  of  the 
provisions  contained  therein.  The  directors 
exceeded  their  borrowing  powers; — Held,  that 
the  limitation  of  the  power  of  borrowing  was 
merely  a  limitation  of  the  authority  of  the 
directors,  and  was  not  part  of  the  constitution 
of  the  company ;  that  the  act  of  the  directors 
might  be  ratified  by  the  company  at  a  half- 
yearly  meeting,  but  that  such  ratification  would 
not  enlarge  the  borrowing  powers  of  the  direc- 
tors for  the  future.  Irvine  v.  The  Umon  Bank 
of  Australia,  46  Law  J.  Bep.  P.C.  87 ;  Law  Bep. 
2  App.  Cas.  366. 

26. — The  application  by  directors  of  a  simi  of 
1,5002.  out  of  the  undivided  profits  of  a  manu- 
facturing company  in  paying  a  gratuity  of  one 
week's  extra  pay  to  each  worker  in  the  factory 
who  had  worked  there  with  good  character 
throughout  the  year, — Held,  not  uUra  vires,  and 
a  reasonable  exercise  of  the  powers  of  manage- 
ment conferred  on  the  directors  by  the  90th 
section  of  the  Companies  Clauses  Consolidation 
Act,  1845  (8  Vict.  c.  16).  Bampson  v.  Price's 
Patent  Candle  Company,  45  Law  J.  Bep.  Chanc. 
437. 

27. — Where  directors,  who  had  power  to 
borrow  on  debentures,  and  otherwise,  issued 
debentures  at  a  discoxmt  of  7^  per  cent.,  some 
of  which  were  taken  by  directors ;  Held,  that 
the  transaction  was  perfectly  legal,  and  that 
such  directors  were  not  liable  to  refund  the 
amount  of  discount  to  the  company  in  the 
winding  up.  In  re  The  Compagnie  OinSrale  de 
BeUega/rde,  CampbeWs  Case,  Law  Bep.  4  Ch.  D. 
470. 

28. — The  defendants  were  directors  of  a  com- 
pany which  had  been  formed  for  the  purpose  of 
receiving  money  from  depositors  and  investing 


142 


OOMPAinr  (D)  CoVflTITUTXOV  AND  MAKAOBMBNT. 


it  upon  security.  The  plaintiff  deposited  with 
the  oompany  the  snm  of  1»000I.  upon  the  terms 
that  it  should  remain  in  their  hands  for  five 
years,  that  they  should  meanwhile  pay  him 
interest  at  the  rate  of  six  per  cent,  tiiat  hy  way 
of  security  they  should  transfer  to  him  a  mort- 
gage made  to  them,  and  that  if  the  mortgage 
should  become  ineffective  before  the  expiration 
of  the  five  yeazs  they  would  replace  it  by 
another.  The  mortgage,  upon  which  the  1,000L 
belonging  to  the  plidntiff  was  secured,  was  paid 
off  before  the  expiration  of  the  five  years,  but 
the  oompany  did  not  replace  it  by  another,  and 
dealt  with  the  proceeds  as  part  of  the  funds  of 
the  oompany.  The  company  having  gbne  into 
liquidation,  the  pbdntiff  sued  the  defendants  to 
recover  from  them  the  sum  of  1,000^.  paid  by 
him  to  the  company,  on  the  ground  that  it  was 
lost  to  him  by  reason  of  the  defendants*  gross 
negligence.  At  the  trial  of  this  action  it  was 
propped  to  shew  that,  at  the  time  when  the 
mortgage  securing  the  plaintiff's  1,0001.  was 
paid  off,  the  company  was  insolvent :  the  Judge 
rejected  the  evidence,  directed  the  jury  to  find 
for  the  defendants,  and  entered  judgment  for 
them : — Held  (per  Bramwell,  L. J.,  and  Brett, 
LJ^.,  Baggallay,  L.J.,  dissenting),  that  the  evi- 
dence was  properly  rejected ;  that  there  was  no 
evidence  upon  wMch  the  defendants  could  be 
made  liable,  and  therefore  that  the  judgment 
was  rightly  entered.  WiUon  v.  Lord  Bury 
(App.),  60  Law  J.  Bep.  Q.B.  D.  90 ;  Law  Bep.  6 
Q.B.  D.  618. 

Acqvie9omoe  hy  iharekolder,    [See  D  61,  76 
infra.] 

(ill)  Mi^eoionoe,  J^c,  within  secHim  166. 

29. — Directors  of  a  company,  pursuant  to  a 
resolution  of  shareholders,  paid  interest  on  the 
fully  paid  up  capital.  This  interest  was  in  &ot 
paid  out  of  capital,  there  having  been  no  profits 
of  the  business  of  the  company.  But  such  pay- 
ments were,  from  time  to  time,  approved  of  at 
the  annual  general  meetings  of  the  company : 
— Held,  tihat  the  directors  had  been  guilty  of 
misfeasance  within  section  166  of  &e  Com- 
panies Act,  1862,  and  were  personally  liable  to 
repay  not  only  the  interest  which  they  them- 
selves had  received,  but  the  interest  paid  to  the 
shareholders,  during  the  time  they  were  respec- 
tively directors.  In  re  The  National  Fundi 
Assuranoe  Company,  48  Law  J.  Bep.  Chanc.  163 ; 
Law  B^.  10  Ch.  D.  118. 

80. — Certain  persons  who  had  agreed  to  be- 
come directors  of  a  company,  upon  the  promoters 
qualifying  them  and  freeing  them  from  expense, 
agreed  to  pay  to  such  promoter  3,600J.  for  pre- 
liminary expenses ;  and  this  sum  was  accordingly 
paid  to  him  without  any  vouchers  being  required 
or  produced.  The  promoter  also  received  a  large 
sum  from  the  company's  vendor,  out  of  which 
sum  and  the  3,6002.  he  paid  for  the  directors' 
qualifications, — Held,  that  the  directors  had  been 
guilty  of  a  misfeasance,  and  were  jointly  and 
severally  liable  to  refund  the  8,600/.  to  the  oom- 


pany.    In  re  The  Englefield  CMiery  C^pp,), 
Law  Bep.  8  Ch.  D.  388. 

Decision  of  lialins,  Y.C,  afliimed    Ibid. 

81.~0n  the  2nd  of  November,  1871,  K. 
on  behalf  of  the  M.  Company,  then  about  to 
be  formed,  entered  into  an  agreement  with  H. 
for  the  purchase  of  the  lease  of  the  M.  Mine, 
the  consideration  to  be  paid  partly  in  cash  and 
partly  in  paid  up  shares  in  the  company.  At 
the  same  time,  there  was  a  secret  arrangement 
between  H.  and  K,  that  a  portion  of  those 
shares  should  be  transferred  gratuitously  to  K. 
The  company  was  formed  on  the  7th  of  No- 
vember, and  E.  acted  as  secretary  from  that 
date  till  the  8th  of  March,  1872.  All  the  shaies 
were  allotted,  and  on  the  6th  of  March,  the 
stipulated  number  of  paid  up  shares  were  issued 
to  H.,  who,  on  the  12th  of  April,  transferred 
them  for  a  nominal  consideration  to  K.  In  the 
meantime  K.  had  left  England,  having  first 
executed  the  transfer  in  blank.  He  returned  to 
England,  and  was  appointed  a  director  in  De- 
cember, 1874,  and  continued  in  that  cf^iacity  till 
the  winding  up  in  Febmaiy,  1876.  Calls  were 
made  imder  the  winding  up  to  the  full  amount 
of  the  shares,  and  the  official  liquidator  took 
proceedings  against  K  under  the  166th  section 
of  the  Companies  Act,  1862,  for  a  misfeasance 
as  an  officer  of  the  company: — Held,  firsti 
affirming  the  decision  of  the  vice-wardlsn  of  the 
Stannaries,  that  K  could  only  acquire  the  shares 
for  the  benefit  of  the  company.  Secondly, 
affirming  the  same  dedsion,  that  proceedings 
were  properly  taken  under  the  166th  section, 
and  thirdly,  that  the  measure  of  compensation 
was  the  amount  which  the  company  would  have 
received,  had  the  shares  been  ordinary  shares 
issued  to  a  solvent  purchaser,  and  the  tsct  that 
they  had  been  wor&less  to  K.  was  immateriaL 
In  re  The  Morvah  QmeoU  Tin  Mining  Oompany 
(Lim.);  WKay'i  Caee  (App.),  46  Law  J.  Bep. 
Chanc.  148 ;  Law  Bep.  2  Ch.  D.  1. 

82.— A  director  joined  in  allottii^  shares  to 
himself  as  fully  paid  up  on  the  nomination  of  a 
person  who  was  entitled  to  them  under  an  im- 
proper and  invalid  contract  entered  into  after  he 
became  a  director : — Held,  in  the  winding  iro  of 
the  company,  that  he  could  not  be  treated  as 
the  holder  of  the  shares  as  unpaid  shaies.  But 
held,  that  he  had  been  guilty  of  a  misfeasance 
within  the  meaning  of  section  166  of  the  Com- 
panies Act,  1862,  and,  it  appearing  that  shares 
in  the  company  were  subecribed  for  by  the 
public,  and  paid  up  at  their  nominal  amount, 
shortly  after  the  date  of  the  improper  allotment, 
it  was  held  that  the  Court  might  properly  take 
such  nominal  amount  as  the  value  of  the  pr6- 
perty  misapplied.  In  re  The  Britieh  Provident 
lAife  and  6hiaratttee  Ateodation  ;  De  Rmnyne^t 
Caae  (App.),  46  Law  J.  Bep.  Chanc.  360 ;  Law 
Bep.  6  Ch.  D.  306. 

88. — P.  assisted  W.  H.  in  the  formation  of  a 
company,  and  subscribed  the  memorandum  of 
association,  and  as  director  took  an  active  part 
in  carrying  out  a  provisional  contraot  adopted 
by  the  articles,  for  the  purchase  of  a  colliery  for 
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14,0002.  in  cash  and  paid-up  shares.  After  the 
completion  of  the  purchase,  P.  accepted  from 
W.  H.  share  warrants  for  twenty-five  fully  paid- 
up  shares  of  51.  each,  being  some  of  the  shares 
allotted  under  the  contract.  W.  H.  was  in  fact 
(through  a  nominee)  one  of  the  vendors  to  the 
company,  but  P.  denied  that  he  had  known  this. 
W.  H.  also  stated  that  the  shares  were  given  to 
provide  P.'s  director's  qualification.  P.  denied 
that  there  was  any  agreement  that  his  qualifica- 
tion should  be  found,  but  claimed  to  retain  the 
shares  in  remuneration  for  his  services  to  W.  H. 
in  getting  up  the  company.  On  an  application 
made  in  the  winding-up,  under  section  165  of 
the  Companies  Act,  1862,— Held  (affirming  the 
decision  of  Bacon,  V.C,  Law  Bep.  4  Oh.  D.  222), 
that  P.  must  restore  the  shares  or  (at  the  option 
of  the  company)  account  lor  their  value.  In 
re  The  CaerphiUy  Colliery  Company ;  PearrmvCt 
Cage  (App.5,  46  Law  J.  Bep.  Chanc.  339 ;  Law 
Bep.  6.  Ch.  D.  336. 

It  appeared  that  at  the  time  of  the  allotment 
other  shares  had  been  allotted  to  the  public  to 
be  paid  up  in  the  usual  manner,  and  further 
that  P.  had  himself  treated  the  shares  as  equal 
in  value  to  their  nominal  amount : — Held,  that 
the  value  to  be  restored  ought  to  be  assessed  at 
this  amount,  though  the  slmres  might  since  have 
become  worthless.    Ibid. 

[And  see  D  20  supra.] 

84« — ^Where  the  articles  of  association  of  a 
company  gave  no  power  to  the  company  to  pur- 
chase its  own  shares,  and  directors  of  the  com- 
pany in  perfect  good  faith  purchased  certain 
shares  as  trustees  for  the  company,  which  pur- 
chase was  approved  by  a  majority  of  the  share- 
holders,— Held  (in  an  application  by  the  liqui- 
dator in  the  volunta^  winding-up  of  the 
company  to  substitute  the  name  of  the  vendors 
on  the  register  for  those  of  the  trustees),  that 
the  rights  of  creditors  having  intervened,  the 
transfer  to  the  directors  was  effectual  and  the 
register  could  not  be  disturbed.  Oree  v.  Samer' 
vail  (H.L.  sc),  Law  Bep.  4  App.  Oej^s.  648. 

86. — G.  and  D.  were  appointed,  and  for 
some  time  acted,  as  directors  of  a  company  in 
which  the  qualification  for  a  director  was  the 
holding  100  shares.  Neither  of  them  was  the 
holder  of  any  shares.  No  act  of  misfeasance 
was  alleged  against  either  of  them  for  which  he 
would  have  been  liable  if  he  had  been  a  duly 
qualified  director.  The  company  was  now  in 
course  of  being  wound  up.  The  liquidator 
applied  under  section  165  of  the  Companies  Act, 
1862,  to  charge  them  for  misfeasance  in  acting 
as  directors  without  qualification: — Held  (by 
the  Master  of  the  BoUs),  that  by  acting  as  di- 
rectors they  had  been  guilty  of  a  misfeasance, 
for  which  they  were  liable  under  the  Companies 
Act,  1862,  s.  166,  and  ought  to  be  ordered  to  pay  a 
sum  equal  to  the  nominal  amount  of  the  shares 
requisite  to  qualify  them  to  be  directors : — 
H^d,  on  appeal,  that  section  165  creates  no  new 
right,  but  merely  provides  a  summary  mode  of 
cfdling  directors  to  account  for  acts  of  impro- 
priety, for  which  they  are  liable  to  an  action ; 


that  to  make  a  person  liable  under  it,  he  must 
be  shewn  to  have  been  guilty  of  some  miscon- 
duct by  which  the  company  has  suffered  loss; 
and  that  the  application  must,  therefore,  be 
dismissed.  In  re  The  Canadian  Land  Hedaim- 
ing  and  Colonmng,  Company,  Coventry  and 
Diason's  Case  (App.),  Law  Bep.  14  Ch.  D.  660. 

86. — J.  contracted  with  a  trustee  for  an  in- 
tended company  to  sell  to  the  company  a  ooal 
mine  and  worl^  for  35,000Z.,  of  which  10,000/. 
was  to  be  paid  in  money  and  the  remainder  in 
paid-up  shares  of  the  company ;  and  he  agreed 
to  pay  the  company  during  the  first  two  years  of 
its  incorporation  such  a  sum  as,  together  with 
the  net  profits  of  the  company,  would  be  equal 
to  interest  at  five  per  cent,  on  the  paid-up  capital, 
such  money  to  be  repaid  to  him  in  a  certain 
event.  The  company  was  formed  and  the  con- 
tract was  recited  and  adopted  in  the  articles  of 
association.  The  profits  not  being  sufficient  to 
pay  five  per  cent,  J.  paid  a  sum  of  money  to 
the  directors  for  distribution  among  the  share- 
holders to  make  up  the  deficiency  in  pursuance 
of  his  contract.  After  the  last  payment  became 
due,  but  before  it  was  paid,  the  company  was 
wound  up  voluntarily,  and  J.  paid  to  the  share- 
holders the  amount  necessary  to  bring  the  divi- 
dend up  to  five  per  cent.  The  liquidators  claimed 
the  money  as  part  of  the  assets  of  the  company, 
— ^Held  (reversing  the  decision  of  Hall,  V.C), 
that  the  money  due  from  J.  under  his  guarantee 
was  properly  payable  to  the  shareholders,  and 
was  not  part  of  the  assets  of  the  company,  and 
that  the  contract  was  valid  and  not  an  evasion 
of  the  Companies  Act,  1862,  s.  12.  In  re  The 
South  Uanharran  Colliery  (kmypamy  ;  ex  paHe 
Jegon  (App.),  Law  Bep.  12  Ch.  D.  503. 

87. — Proceedings  cannot  be  taken  under  sec- 
tion 165  of  the  Companies  Act  against  the 
representatives  of  a  deceased  director.  FeUon*9 
Executory  Com  (35  Law  J.  Bep.  Chanc.  196 ; 
Law  Bep.  1  Bq.  219)  followed.  Neither  in 
applications .  under  this  section  to  establish  a 
joint  and  several  liability,  nor  inactions  against 
trustees  for  breach  of  trust,  is  it  a  rule  that 
the  whole  of  the  persons  who  on  the  case  set  up 
would  be  liable  must  be  before  the  Court.  A 
special  resolution  was  made  by  the  company, 
that  for  the  better  security  of  the  policy-holders 
fifty  per  cent,  of  the  premiums  paid  on  whole 
life  policies  should  be  invested  in  Government 
securities  in  the  names  of  the  trustees  of  the 
company.  The  directors  appointed  trustees, 
and  the  company  issued  prospectuses  stating 
that  fifty  per  cent,  of  the  premiums  on  whole 
life  policies  was  invested,  and  granted  policies 
in  accordance  vrith  the  special  resolution: — 
Held,  that  the  special  resolution  created,  first, 
an  effectual  trust  of  the  moneys  for  the  benefit 
of  some  class  of  persons  designated  as  "the 
policy-holders,*"  the  object  of  the  trust  not 
including  the  general  purposes  of  the  company ; 
and,  secondly,  a  duty  in  the  directors  to  see  the 
investments  made  and  preserved;  that  the 
directors  were  liable  to  account  in  the  winding- 
up  to  the  extent  of  the  funds  not  invested,  and 
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invested  but  applied  to  the  general  pnrposea  of 
the  company;  and  farther,  that  such  liability 
was  for  "a  misfeasance  or  breach  of  trast  in 
relation  to  the  company,"  enforceable  under  the 
166th  section  on  the  application  of  the  official 
liquidator  and  a  poHcy-holder  as  a  creditor  in 
the  winding-up.  A  person  who  was  an  active 
director  during  a  period  while  the  failure  to 
invest  and  misapplication  were  taking  place, 
was  held  to  be  subject  to  the  onut  of  proving 
his  non-participation  in  the  misfeasance.  The 
policies  provided  that  the  property  of  the  com- 
pany should  alone  be  answerable  to  demands 
under  the  policies,  and  that  no  director  or 
member  should  be  liable  to  proceedings  in  re- 
spect thereof,  it  being  a  principle  of  the  company 
that  no  shareholder  was  to  be  liable  beyond  the 
amount  of  his  share : — Held,  that  this  clause  had 
no  application  to  a  case  of  liability  for  breach 
of  trust.  A  summons  to  establish  a  joint  and 
several  liability  against  a  body  of  directors  was 
adjourned  into  Court  as  against  one  of  the  re- 
spondents, and  directed  to  stand  over  as  against 
the  rest.  The  Court  made  the  order  asked 
for  against  the  respondent  before  it,  but  gave 
him  leave  to  apply  at  chambers  to  be  allowed 
his  costs  of  the  adjournment,  such  allowance  to 
depend  upon  the  effect  of  the  decision  in  settling 
the  claims  against  the  other  respondents.  In  re 
The  BriHsh  6htardian  Life  Atturtmee  Company 
(Zim.)»  ^d  Law  J.  Rep.  Chanc.  446 ;  Law  Rep. 
14  Ch.  D.  335. 

Evidence :  onus  of  proof.    [See  H  77  infra.] 

(iv)  Notice  to :  entries  in  reffittert,  J^c, 

88. — ^A  director  of  a  company  is  not  neces- 
sarily bound  to  know  the  contents  of  all  the 
books  and  documents  of  the  company.  In  re 
The  Wtnoham  Shipbuilding  and  Boiler  Ccvn- 
pam,y ;  HalVnuvrVi  Cote  (App.),  47  Law  Rep. 
Chanc.  868 ;  Law  Rep.  9  Ch.  D.  329. 

In  April,  1877,  H.  became  a  director  of  a 
company,  which  was  subject  to  Table  A  of  the 
Companies  Act,  1862,  by  which  no  share  quali- 
fication was  necessary  for  a  director.  On  the 
1st  of  May  a  resolution  was  passed  by  the  board, 
H. '  not  being  present,  "  that  the  608  shares 
applied  for  be  allotted,  and  that  letters  of 
allotment  be  at  once  sent  out."  Fifty  of  these 
608  shares  were  subsequently  entered  in  the 
name  of  H.  on  the  register  of  shareholders. 
H.  never  applied  for  any  shares,  and  never 
received  any  letter  of  allotment,  and  never 
knew  that  his  name  was  on  the  register  until 
after  the  commencement  of  the  winding-up  of 
the  company,  when  he  at  once  repudiated  his 
liability: — Held,  that  H.  was  not  bound,  qua 
director,  to  know  fche  contents  of  the  register  of 
the  shareholders,  and  that  his  name  must  be 
removed  from  the  list  of  contrlbutories.  Wheat- 
oroft*9  Case  (42  Law  J.  Rep.  Chanc.  863),  dis- 
approved of.    Ibid. 

Pronuftion  money  paid  hefore  director  took  office. 
[See  A  11  supra.] 


(v)  Intend4^  director. 

89.— In  September,  1872,  P.  &  B.  by  a  provi- 
sional agreement  agreed  to  sell  their  business, 
and  all  subsisting  contracts,  as  from  the  1st  of 
September,  to  a  company  to  be  formed^  who 
were  to  adopt  and  carry  out  existing  contracts 
as  from  the  1st  of  September,  and  indemnify 
F.  &  6.  therefrom.  M.  was  in  the  habit  of  sup- 
plying materials  to  F.  &  B.  by  contract,  and  he 
consented  to  become  a  director,  and  acted  in 
that  capacity  prior  to  the  31st  of  October,  on 
which  day  the  company  was  incorporate  with 
articles  of  association  which  adopted  the  agree- 
ment, and  declared  the  same  to  be  binding  on 
the  company,  of  which  M.  then  became  a 
director.  During  the  interval  prior  to  the  in- 
corporation M.  supplied  materials  under  exist- 
ing contracts,  and  entered  into  fresh  contracts 
with  F.  &  B.,  who  carried  on  the  business  on 
behalf  of  the  company,  and  upon  its  incorpora- 
tion became  managing  directors: — Held,  that  as 
the  mere  consent  to  become  a  director  of  the 
intended  company  did  not  create  a  fiduciary 
relation  between  M.  and  the  company,  and  the 
adoption  of  the  agreement  did  not  substitute 
the  company  for  F.  &  6.  as  principal  in  the  con- 
tracts, M.  was  not  liable  to  accoxmt  to  the  com- 
pany for  the  profits  derived  by  him  from  the 
contracts.  Inasmuch  as  M.  had  not  offered  folly 
to  accoxmt  for  the  profits  of  other  contracts 
dated  since  the  incorporation,  no  costs  were 
given  on  either  side.  The  Albion  Steel  and  Wire 
Chmpawy  v.  Martin,  46  Law  J.  Rep.  Chanc.  173 ; 
Law  Rep.  1  Ch.  D.  680. 

[And  see  A  11  supra.] 

(vi)  Ibr  acts  of  others, 

40. — Directors  are  not  liable  for  misrepresen- 
tation of  co-directors  and  officers. — Peek  v. 
6htmey  (Ba/rday^s  Case),  43  Law  J.  Rep.  Chanc. 
19 ;  Law  Rep.  6  E.  &  I.  App.  377,  explained. 
CaryiU  v.  Bower,  47  Law  J.  Rep.  Chanc.  649; 
Law  Rep.  4  Ch.  D.  78. 

41. — The  defendants  were  directors  of  an 
iron  ore  mining  company,  which  was  compelled 
to  cease  working  for  want  of  funds.  Subse- 
quently money  was  advanced  by  the  defendants, 
with  the  exception  of  the  defendant  Bell,  and  a 
small  quantity  of  ore  was  raised.  At  an  annual 
general  meeting  of  the  company  the  directors 
were  authorised  to  raise  money  on  debentures, 
and  at  subsequent  meetings  of  the  directors  it 
was  agreed,  in  the  absence  of  Bell  and  without 
his  Imowledge,  that  the  advance  should  be 
repaid  out  of  the  proceeds  of  the  debentures, 
and,  with  the  concurrence  of  Bell,  that  the  sec- 
retary should  employ  brokers  to  place  the  de- 
bentures. The  brokers  for  this  purpose  issued 
a  prospectus  containing  unauthorised  fraudulent 
statements.  The  plaintiff,  on  the  faith  of  tiiese 
statements,  purchased  debentures,  and  the 
money  was  devoted  to  the  repayment  of  the 
advances.  The  company  was  subsequently 
wound  up,  and  the  plaintiff  having  brought  an 
action  to  recover  lus  purchase  money, — Held 
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(affinning  the  judgment  of  the  Exchequer  Divi- 
sion, Law  Bep.  3  Ex.  D.  32  nom.  Weir  ▼.  Ba/r- 
nettt  by  Cockbnm,  L.C  J.,  Bramwell,  L.  J.,  and 
Brett,  L.J.,  dissenti&nte  Cotton,  L.J.)*  t^^at  Bell 
was  not  liable  to  the  plaintiff.  Weir  v.  Bell 
(App.)»  47  Law  J.  Bep.  Exch.  704 ;  Law  Bep.  3 
Ex.  D.  238. 

(^d)  Solicitor  or  agent. 

(1)  Ihnplayfnent  of  solicitor, 

42. — The  plaintiff,  a  solicitor,  sned  the  de- 
fendsmts,  a  joint-stock  company,  for  breach  of 
a  contract  to  employ  him  as  their  solicitor,  at 
the  osoal  fees  and  charges,  during  good  be- 
bavionr.  By  the  articles  of  association,  under 
the  heading  **  directors,"  provision  was  made  for 
the  appointment,  remuneration  and  removal  of 
directors.  Under  the  heading,  "powers  and 
proceedings  of  directors,'*  it  was  provided  that 
the  directors  should  cause  minutes  to  be  made 
of  all  appointments  of  officers  made  by  the 
board,  and  that  the  directors  might,  without 
further  authority  or  power  from  the  share- 
holders, appoint,  remove  or  suspend  counsel, 
bankers,  actuaries,  auditors,  managers,  secre- 
taries and  other  officers,  clerks  or  servants,  and 
also  establish  local  and  foreign  agencies.  Under 
a  separate  heading,  "  solicitor,"  it  was  provided 
(article  118),  that  Mr.  W.  Eley  (the  plaintiff) 
should  be  the  solicitor  to  the  company,  and 
should  transact  all  the  legal  and  parliamentary 
business  of  the  company,  for  the  usual  fees  and 
charges,  and  should  not  be  removed  from  his 
office  unless  for  misconduct.  For  some  time 
after  the  incorporation  of  the  company  the 
plaintiff  was  employed  by  them  as  their  sole 
solicitor.  Subsequently  other  solicitors  were 
employed  in  addition  to  the  plaintiff,  and  ulti- 
mately the  employment  of  the  plaintiff  was  dis- 
continued,— Held  (affirming  the  judgment  of 
the  Exchequer  Division,  45  Law  J.  Bip.  Exch. 
68 ;  Law  Bep.  1  Ex.  D.  20),  that  upon  the  above 
facts,  there  was  no  contract  with  the  plaintiff  to 
employ  him  as  alleged.  Articles  of  association 
being  as  a  general  rule  no  more  than  agreements 
inter  aocioi^  no  further  force  was  given  to  them 
in  the  present  case  by  the  facts,  first,  that  the 
article  relating  to  the  employment  of  a  solicitor 
wajB  under  a  £stinct  heading  from  that  under 
which  authority  was  given  to  the  directors  to 
make  appointments  to  various  offices  on  behalf 
of  the  shareholders ;  second,  that  the  plaintiff 
was  expressly  named  in  that  article ;  third,  that 
the  article  was  acted  upon  by  the  plaintiff. 
Eley  V.  The  PotiUve  Government  Security  lAfe 
Aieurance  Company  (Lim.)  (App.),  46  Law  J. 
Bep.  Exch.  461 ;  Law  Bep.  1  Ex.  D.  88. 

(2)  Lien  of  agent  on  good$. 

48.  — W.  wa£  appointed  agent  of  a  company 
for  the  sale  of  goods  manufactured  by  them. 
Part  of  the  arrangement  was  that  the  company 
should  draw  on  W.  against  the  goods  assigned 
to  him  as  agent.  W.  accepted  a  bill  for  200Z.  at 
four  months*  date ;  before  the  bill  arrived  at 
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maturity  the  company  was  ordered  to  be  wound 
up,  and  the  goods  then  in  possession  of  W.  were 
taken  by  the  liquidators  and  sold  by  them.  W. 
honoured  the  bill  when  it  arrived  at  maturity : — 
Held,  that  W.  had  a  lien  on  the  goods  to  the 
extent  of  the  payment  by  him  in  respect  of  the 
bill,  and  that  he  was  entitled  to  be  repaid  the 
amount  paid  by  him,  out  of  the  proceedjB  of  the 
sale  of  the  goods.  In  re  Pa/eey*g  Patent  Felted 
Fabric  Company  (Xt'm.),  46  Law  J.  Bep.  Chanc. 
318  ;  Law  Bep.  1  Ch.  D.  631. 

(e)  Meetings  cf  compan/y :  voting  and 
proceedings  at, 

44.«— The  articles  of  association  of  a  limited 
company  provided  that  eveiy  member  holding  at 
least  ten  shares,  should  have  one  vote  for  every 
complete  number  of  ten  shares,  with  this  limit, 
that  no  shareholder  should  be  entitled  to  more 
than  100  votes  in  all;  and  that  the  company 
should  not  be  affected  by  notice  of  any  trust. 
At  a  meeting  of  the  company  a  poll  took  place 
upon  an  amendment  to  a  resolution,  and  the 
chairman  declared  the  amendment  carried,  but 
it  would  have  been  lost  if  the  chairman  had 
not  ruled  out  649  votes,  on  the  ground  that  (as 
the  fact  was)  they  were  given  by  nominees  of  P. 
and  other  large  shareholders,  who.  had  executed 
duly  registered  transfers  of  some  other  shares, 
for  the  sole  purpose  of  increasing  their  voting 
powers: — Held,  that  the  votes  ought  to  have 
been  counted  in ;  the  right  of  voting  being  the 
legal  right  of  a  registered  shareholder,  and  the 
directors  having  no  right  to  enquire  into  his 
motives,  or  his  beneficiid  interest  in  his  shares. 
Pender  v.  Lmhington,  46  Law  J.  Bep.  Chanc. 
317 ;  Law  Bep.  6  Ch.  D.  70. 

46,— Where  by  the  articles  of  association  of 
a  company  registered  under  the  Companies  Act, 
it  was  provided,  that  at  every  meeting  all  ques- 
tions should  be  decided  by  the  result  of  a  show 
of  hands,  unless  immediately  upon  such  show  of 
hands  a  poll  be  duly  demanded  by  shareholders 
qualified  to  vote,  and  holding  in  the  aggregate 
2,000  shares  or  more, — Held,  that  the  share- 
holders demanding  a  poll  must  themselves  hold 
the  requisite  number  of  shares,  and  that  it  is 
not  enough  that  by  the  possession  of  proxies 
they  represent  that  number.  Beg,  v.  The  Gorerti- 
ment  Stock  Investment  Company^  47  Law  J. 
Bep.  Q.B.  478 ;  Law  Bep.  3  Q.B.  D.  442. 

Where  a  poll  illegally  demanded  has  resulted 
in  the  defeat  of  the  candidate  for  directorship 
who  had  obtained  the  show  of  hands  at  the 
meeting,  mandamus  will  lie  to  admit  him  to  the 
office,  notwithstanding  its  assumption  and  occu- 
pation by  the  candidate  victorious  on  the  polling. 
Ibid. 

46. — In  ascertaining  the  majority  on  a  special 
resolution  put  to  a  general  meeting  of  a  company 
the  chairman  is  not  entitled,  unless  a  poll  is  de- 
manded, to  take  account  of  the  number  of  votes 
which  each  member  has,  but  the  voting  will  go 
by  the  mere  numerical  majority  of  those  mem- 
bers present  in  person  or  by  proxy ;  and,  semble, 
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if  a  poll  is  demanded,  then  it  must  be  a  poll 
not  merely  of  the  members  present  in  person  or 
by  proxy  at  the  meeting,  bnt  of  all  the  members 
of  the  company.  In  re  The  Horhury  Bridge 
(hal,  Iron  and  Waggon  Company  {Lim.)  (App.), 
48  Law  J.  Rep.  Chanc.  841 ;  Law  Rep.  11  Ch. 
D.  109. 

47. — ^At  the  time  and  place  fixed  for  a  meet- 
ing, duly  convened,  of  a  cost  book  mining  com- 
pany under  the  Stannaries  Act,  32  &  33  Vict.  c.  19, 
only  one  shareholder  was  present.  He  passed 
various  resolutions,  and  made  a  call  upon  the 
capital  of  the  company.  The  rules  of  the  com- 
pany contained  no  provision  as  to  a  quorum : — 
Held,  in  an  action  for  the  amount  of  the  call, 
that  there  had  been  no  meeting,  and  the  call 
was  invalid.  Ska/rpe  y,  Bam>e9  (App.),  46  Law 
J.  Bep.  Q.B.  104 ;  Law  Bep.  2  Q.B.  D.  26. 

(/)  Mortgage*^  hond$  and  debentures, 

(1)  Obligatmi  whether  a  charge  on  assets  of 

company, 

48. — A  company  was  empowered  by  its 
articles  of  association  to  raise  money,  either  by 
way  of  mortgage  of  its  property  or  by  "  bonds, 
debentures,  or  mortgage  debentures,"  such 
bonds,  debentures,  or  mortgage  debentures  to 
be  so  framed  that  the  holders  thereof  should  be 
entitled  "  to  be  paid  out  of  the  securities  upon 
which  the  same  are  respectively  charged,  and 
the  moneys,  property  and  effects  of  the  com- 
pany, the  respective  sums  in  such  bonds  or 
mortgage  debentures  mentioned."  In  1868  the 
company  raised  250,000Z.  by  the  issue  of  26,000 
bonds  of  lOQl.  each.  Each  bond  was  headed 
"  obligation,"  and  by  it  the  company,  in  pursu- 
ance and  under  the  powers  of  their  articles  of 
association,  bound  themselves,  their  successors 
and  assigns,  and  all  their  estate,  property  and 
effects,  to  pay  the  sum  mentioned  in  the  bond 
with  interest  at  a  fixed  rate  on  the  24th  of 
June,  1876.  The  company  reserved  the  right  to 
redeem  the  bonds  by  yearly  drawings  : — Held, 
per  Curiam,  that  reading  the  bond  with  the 
articles  of  association,  it  was  a  charge  upoh  the 
assets  for  the  time  being  of  the  company. 
Held  also  (per  Jessel,  M.R.),  that  the  bond  by 
itself  did  not  amount  to  a  charge  on  the  assets 
of  the  company,  but  was  a  mere  money  bond. 
But  held  (per  James,  L.J.),  that  the  bond  by  it- 
self was  a  charge  on  the  assets  for  the  time 
being  of  the  company.  JVbrton  v.  The  Florence 
Zand  and  Public  Works  Company  (Law  Rep.  7 
Ch.  D.  337)  questioned.  In  re  The  Florence 
Land  and  Public  Works  Company  (App.),  48 
Law  J.  Rep.  Chanc.  137 ;  Law  Rep.  10  Ch.  D. 
630. 

Issue  of  debentures  at  discount :  liability  of  di^ 
rectors,    [See  D  27  supra.] 

(2)  Megister  of  mortgages. 
49. — Mortgage  of  chattels  by  a  company  to 
two  of  the  directors  who  furnished  the  secre- 
tary with  the  necessary  particuljurs  for  enter- 
ing it  in  the  register  of  mortgages  and  directed 


him  to  register  it,  which,  however,  he  neglected 
to  do.  The  directors  having  put  in  force  their 
powers  by  realising  their  security,  the  com- 
pany was  ordered  to  be  wound  up : — Held,  that, 
as  the  directors  had  not  "  knowingly  and  wil- 
fully authorised  or  permitted  the  omission  **  of 
the  entry  of  the  mortgage  on  the  register,  and 
had  realised  their  security  before  the  winding- 
up  conmienced,  they  could  not  be  compelled  by 
the  liquidator  to  refund  the  proceeds  of  the 
realisation.  In  re  The  Borough  of  Hackney 
Newspaper  Compam/y^  Law  Rep.  3  Ch.  D.  669. 
[And  see  D  14-17,  supra.] 

Bigkt  to  inspect.    [See  H  79  infra.] 

(3)  Rights  a^d  priorities  of  debenture  holders, 

60. — An  assignment  by  way  of  mortgage  of 
**  all  the  xmdertaJdng  "  of  a  company  means  the 
property  of  the  company  as  a  going  concern, 
and  does  not  prevent  or  invalidate  a  future 
equitable  assignment  of  the  moneys  to  arise 
from  a  specific  contract  in  consideration  of  ad- 
vances made  to  enable  the  company  to  com- 
plete such  contract.  In  re  ffamiUon*s  Windsor 
Ironworks  ;  ex  parte  Pitman  and  Edwards,  Law 
Rep.  12  Ch.  D.  707. 

Power  to  charge  after-acquired  property,  [See 
Mobtoaob,  11.] 

Proof  in  winding  up.    [See  H  37  infra.] 

Priorities  of  different  issues  of  debenture  stock, 
[See  Railway,  2.] 

Right  of  debenture  holders  tt/nder  a  second  issue 
to  rank  pari  passu  r&Uh  holders  under  a  first, 
[See  H  40,  infra.] 

Right  to  present  wiaiding^up  petition.  [See  H  2, 
14  infra.] 

{g)  Red^iction  of  capital. 

61. — The  whole  of  the  capital  of  a  partner- 
ship of  nine  persons,  who  in  1870  formed  them- 
selves into  a  limited  company,  under  the  Acts 
of  1862  and  1867,  consisted  of  land,  on  which 
they  spent  money  in  improvements  for  the  pur- 
pose of  their  trade  : — Held,  that  the  sale  of  a 
surplus  part  of  the  land  and  division  of  the  pro- 
ceeds, was  a  reduction  of  capital,  which  might 
be  restrained  by  injunction.  Holmes  v.  The  New- 
castle-upon-Tyne Abattoir  Company,  46  Law  J. 
Rep.  Chanc.  383  ;  Law  Rep.  1  Ch.  D.  682. 

Held  also,  that  the  plaintiff  (one  of  the  nine 
partners)  was  not  bound  by  acquiescence,  for 
though  he  was  aware  of  the  intended  sale  two 
years  before  bill  filed,  he  was  not  then  aware  of 
the  intended  division  of  the  proceeds,  nor  of 
the  illegality  of  such  division.    Ibid. 

62. — The  I.  Society,  limited,  was  originally 
registered  with  a  capital  of  3,000,000Z.  in  20/. 
shares,  which  was  afterwards  reduced  to 
1,600,000/.  in  10/.  shares,  in  accordance  with 
the  provisions  of  the  Companies  Act,  1867,  and 
by  the  articles  of  association  power  was  given 
to  the  company  in  general  meetings  from  time 
to  time,  by  special  resolutions,  to  alter  and 
make  new  provisions,  instead  of  or  in  addition 
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to  any  of  the  regnlations  of  the  company.  At 
an  extraordinary  general  meeting  of  the  com- 
pany called  for  the  purpose,  resolutions  were 
passed,  which  were  confirmed  at  a  subsequent 
meeting,  authorising  the  board  of  directors  to 
purchase  from  any  shareholders  willing  to  sell 
the  same,  such  number  of  the  shares  of  the 
society,  not  exceeding  100,000,  as  the  board 
should  think  fit,  and  providing  that  the  shares 
so  purchased  should  not  be  reissued  by  the 
board  without  the  authority  of  a  general  meet- 
ing:— Held,  that  the  resolutions  were  invalid 
as  authorising  either  a  reduction  of  capital  in 
a  manner  not  authorised  by  the  Companies  Act, 
1867,  or  else  a  trafficking  in  the  shares  of  the 
society,  which  was  not  within  the  scope  of  the 
memorandum  of  association.  Dictum  of  James, 
L.J.,  in  TeasdaWi  Que  (43  Law  J.  Rep.  Chanc. 
678;  Law  Bep.  9  Chanc.  54)  questioned  by 
himself.  Hope  v,  lite  International  Fifumoiai 
Society  (Lim.)  (App.),  46  Law  J.  Rep.  Chanc. 
200;  Law  Rep.  4  Ch.  D.  327. 

58. — ^A  company  registered  with  limited  lia- 
bility under  the  Companies  Act,  1862,  and 
having  a  nominal  capital  of  2,283,200Z.,  divided 
into  74,475  shares  of  322.  each,  all  of  which 
had  been  allotted,  and  on  each  of  which  (with 
the  exception  of  515,  which  were  fully  paid  up) 
292.  had  been  paid,  presented  a  petition  for  the 
confirmation  of  a  special  resolution,  duly  passed 
in  conformity  with  their  articles,  to  reduce  the 
nominal  capital  to  1,712,9252.,  divided  into 
74,475  shares  of  232.  each,  by  the  extinction  on 
each  of  the  74,475  shares,  of  paid-up  capital  to  the 
extent  of  92.,  preserving  the  liability  of  32.  per 
share  on  all  the  shares  not  fully  paid  up : — Held, 
that  the  Court  had  no  jurisdiction  to  confirm  the 
resolution.  In  re  The  Ehbw  VeUe  Steel,  Iron  and 
Coal  Company  (Ztm.)  ;  and  in  re  The  Companiet 
Act,  1867,  46  Law  J.  Rep.  Chanc  241 ;  Law 
Hep.  4  Ch.  D.  46. 

54. — The  Companies  Act,  1867,  does  not  au- 
thorise a  reduction  of  capital  for  the  purpose  of 
writing  off  a  loss.  In  re  The  Ki^kstall  Brewery 
Company,  46  Law  J.  Rep.  Chanc.  424  ;  Law  Rep. 
6  Ch.  D.  535.  [But  see  now  40  &  41  Vict.  c.  26, 
s.  3.] 

55. — On  the  further  consideration  of  a  peti- 
tion to  confirm  reduction  of  capital,  the  Court 
required  the  consent  of  all  creditors,  or  the 
amount  of  their  debts  to  be  paid  either  to  them 
or  into  Court,  refusing  to  follow  In  re  The 
Credit  Ibneier  of  England  (40  Law  J.  Rep. 
Chana  187).  In  re  The  Patent  Ventilating 
Qranary  Company,  48  Law  J.  Rep.  Chanc.  728 ; 
Law  Rep.  12  Ch.  D.  254. 

(h)  FvUy  paid-up  iharet, 

(1)  Begigtration  of  contract  under  Companies 
Act,  1867,  $ec.  25. 

66. — The  Court  has  no  jurisdiction  to  order 
a  contract,  involving  the  issue  of  shares  as  fully 
paid  up,  to  be  filed  numo  pro  tune  by  the  Regis- 
trar of  Joint  Stock  Companies ;  but  may,  on 
proper  evidence,  rectify  the  register  by  striking 


out  the  allotment,  in  order  that  the  shares  may 
be  reissued  as  fully  paid  up  after  registration 
of  the  contract.  In  re  The  Harwich  Harbour, 
Bocks,  Wharves  and  Warehouses  Company,  45 
Law  J.  Rep.  Chanc.  56. 

57. — The  contract  in  writing  required  by 
section  25  of  the  Companies  Act,  1867,  to  1>b 
registered  in  the  case  of  the  issue  of  shares  in 
a  company  otherwise  than  subject  to  the  pay- 
ment of  the  whole  amount  thereof  in  cash,  is  a 
contract  between  the  company  and  some  per- 
son outside  the  company.  The  registration  of 
the  articles  of  association,  providing  that  shares 
shall  be  issued  as  fully  paid  up,  wiU  not  satisfy 
the  requirements  of  the  section.  Inre  The  Carri' 
bean  Company  (Zim.).  Crickmer^s  Case,  46  Law 
J.  Rep.  Chanc.  870. 

68. — ^A.  agreed  to  sell  the  lease  of  a  coal 
mine  to  I.  for  24,0002.  in  cash  and  42,0002.  in 
shares  of  a  company  to  be  established  to  take 
over  the  mine  with  a  nominal  capital  of  200,0002. 
A  syndicate  was  formed  to  promote  the  com- 
pany, and  the  company  was  formed  and  duly 
registered.  The  memorandum  of  association 
stated  that  the  capital  of  the  company  was 
200,0002.  in  20,000  shares  of  102.  each.  The 
articles  of  association  stated  that  15,000  of  the 
shares  were  to  be  considered  as  fully  paid  up 
and  belonged  to  the  persons  mentioned  in  the 
schedule  to  an  agreement  which  it  was  intended 
should  be  executed  immediately.  Shortly  after 
the  registration  of  the  company  L  executed  an 
agreement  declaring  himself  a  trustee  for  the 
company.  A  few  days  after  that  the  agreement 
referred  to  in  the  articles  was  executed,  and  the 
15,000  shares  were  thereby  divided  between  A., 
who  took  4,200  in  part  payment  for  the  pro- 
perty, and  the  other  members  of  the  syndicate 
or  their  nominees,  who  took  them  in  considera- 
tion of  their  trouble  in  the  fonnation  of  the 
company.  This  agreement  was  duly  registered. 
No  shares  beyond  the  15,000  were  ever  issued. 
A  prospectus  was  then  issued  inviting  the  public 
to  subscribe  for  60,0002.  of  debentures  paying 
interest  at  ten  per  cent,  per  annum,  the  prin- 
cipal and  interest  to  be  secured  on  the  whole 
property  of  the  company,  and  stating  that  the 
agreement  for  the  purchase  of  the  property  and 
the  memorandum  and  articles  of  association 
could  be  seen  at  the  offices  of  the  solicitors  of 
the  compcuiy.  A.  purchased  for  value  3,520 
shares  from  members  of  the  syndicate,  to  whom 
they  had  been  allotted  as  fuUy  paid  up,  in  addi- 
tion to  the  4,200  shares  allotted  to  him  in  respect 
of  the  purchase-money.  The  company  was  wound 
up,  and  the  liquidator  sought  to  put  A.  on  the  list 
of  contributories  in  respect  of  these  3,520  shares  : 
— Held  (reversing  the  decision  of  Malins,  V.C.), 
that  the  agreement  allotting  the  15,000  shares 
was  made  bona  fide  and  for  good  consideration, 
and  having  been  registered  under  section  25  of 
the  Companies  Act,  1867,  and  though  not  men- 
tioned in  the  prospectus,  yet  not  having  been 
concealed  from  persons  intending  to  become 
debenture  holders,  was  a  contraot  entitling  the 
holders  to  be  oonsidered  as  holders  of  fully  paid- 
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np  shares.  Held  also  (reversing  the  decision  of 
Malins,  V.G.),  that  the  fact  that  the  memoran- 
dum stated  there  were  20,000  shares,  but  did  not 
say  they  were  fully  paid  up,  and  the  fact  that 
the  articles  said  that  15,000  shares  were  to  be 
taken  as  paid  up,  did  not  create  an  inconsis- 
tency between  the  two  documents.  CrioknwT^g 
Com  (see  last  case)  distinguished.  In  re  The 
Wedgwood  Coal  and  Iron  Qnnpany.  Anderson's 
Case  (App.),  47  Law  J.  Bep.  Chime.  273 ;  Law 
Rep.  7  Ch.  D.  75. 

60.  —A  purchaser  of  shares  fully  paid  up  has 
no  remedy,  as  for  fraud,  against  a  company  for 
not  registering  a  contract  as  to  the  issue  of  those 
shares  as  fully  paid  up.  In  re  ffeaton's  Steel 
and  Iron  Company.  Bhfth's  Case  (App.),  Law 
Rep.  4  Ch.  D.  140. 

Section  25  of  the  Companies  Act,  1867,  is  in 
favour  of  creditors,  and  does  not  apply  as  be- 
tween the  company  and  creditors.    Ibid. 

Shares  may  be  deemed  to  be  issued  before 
certificates  are  in  fact  issued.    Ibid. 

Bush's  Case  (43  Law  J.  Rep.  Chanc.  772 ;  Law 
Rep.  9  Chanc.  554)  explained.    Ibid. 

60.— On  the  8th  of  January,  1872,  the  articles 
and  memorandum  of  association  of  a  company 
were  registered;  but  the  provisional  contract 
between  £.  and  two  trustees  for  the  company 
for  the  sale  by  E.  to  the  company  of  a  mine  in 
consideration  of  certain  paid-up  shares  was  not 
reg^ered,  being  insufficiently  stamped.  The 
same  day,  at  a  board  meeting  of  the  directors, 
£.,  in  the  belief  that  the  contract  had  been  re- 
gistered, named  T.  as  one  of  the  persons  to  whom 
certain  of  his  paid-up  shares  were  to  be  allotted. 
The  next  day  T.,  who  was  managing  director, 
hearing  of  the  non-reg^tration  of  the  contract, 
suspended  the  issue  of  the  share  certificates  until 
the  contract  had  been  registered,  but  in  the 
meantime  executed  legal  transfers  of  some  of 
the  shares  to  third  parties.  After  the  registra- 
tion of  the  contract  the  share  certificates  were 
issued  and  dated  as  of  the  day  on  which  they 
were  allotted.  On  the  winding-up  of  the  com- 
pany : — Held,  that  the  shares  having  been  ori- 
ginally allotted  under  a  mistake,  and  the  issue  of 
them  not  having  been  perfected  until  that  mis- 
take had  been  rectified,  T.  must  be  treated  as  the 
holder  of  paid-up  shares.  In  re  The  Ambrose 
Lake  Tin  and  Copper  Company  {Lim.)  ;  Clarke's 
Case;  Taylor's  Case  (App.),  47  Law  J.  Rep. 
Chanc.  696 ;  Law  Rep.  8  Ch.  D.  636. 

61. — The  25th  section  of  the  Companies  Act, 
1867,  in  no  way  alters  the  law  as  to  the  evidence 
of  payment  for  shares,  and  the  certificate  of  the 
company  that  shares  are  fully  paid-up  is  an  ab- 
solute protection  to  a  honajide  transferee  from 
liability  to  calls,  notwithstanding  that  nothing 
has  been  paid  on  them,  and  no  contract  for  their 
issue,  otherwise  than  subject  to  the  payment  of 
the  whole  amount  in  cash,  has  been  registered. 
Burkinsham  v.  MchoUs  (H.L.),  48  Law  J.  Rep. 
Chanc.  179 ;  Law  Rep.  3  App.  Cas.  1005 ;  on  ap- 
peal from  the  Chancery  Division,  nam.  In  re 
The  British  Farmers^  Pwre  Linseed  Company, 
mohoU's  Case,  47  Law  J.  Rep.  Chanc.  415 ;  Law 


Rep.  7  Ch.  D.  533,  and  Patter  and  Brawn's  Case, 

48  Law  J.  Rep.  Chanc.  56. 

62.— The  company  agreed  to  buy  a  colliery 
for  5,1 15Z.,  which  was  to  be  paid  or  satisfied,  as 
to  2,0OOZ.  to  R.  B.,  and  as  to  3,115Z.  to  H.,  and 
of  the  2,000^  the  company  were  to  pay  to  R.  B. 
5001.  cash,  and  to  satisfy  the  residue  of  1,500/. 
by  issuing  or  transferring  to  R.  B.  300  shares  of 
5Z.  each,  issued  and  registered  as  fully  paid  up. 
And  as  to  the  3,115Z.,  the  company  was  to  pay 
the  same  in  cash  to  H.,  or  at  the  option  of  either 
the  company  or  of  H.,  to  issue  or  transfer  to  H. 
623  shares  of  5/.  each,  issued  and  registered  as 
fully  paid  up.  This  contract,  through  the  n^- 
lect  of  an  agent,  was  never  r^^tered,  but  300 
shares,  purporting  to  be  fully  paid  up,  were 
issued  to  R.  6.  and  623  to  H.  Of  these  623 
shares,  450  were  ultimately  transferred  (some 
through  the  hands  of  other  transferees  without 
notice  from  H.)  to  R.  B.,  and  134  to  B.  B.  R.  B. 
was  chairman,  and  B.  B.  was  solicitor  of  the 
company  from  its  formation : — Held  (by  Bacon, 
V.C),  that  the  agreement  not  having  been  regis- 
tered, the  300  and  623  shares  must,  under  the 
Companies  Act,  1867,  s.  25,  be  deemed  to  be  unpaid 
shares.  Held  also,  that  R.  B.  and  B.  B.  being, 
from  their  positions,  cognisant  of  the  consider- 
ation for  which  the  shares  were  issued,  could  not 
evade  the  liability,  by  claiming  to  be  holders 
through  transferees  without  notice.  Held,  on 
appeal  (reversing  Bacon,  V.C),  that  such  of  the 
623  shares  as  came  to  the  hands  of  R.  B.  through 
transferees  without  notice,  must  be  treated  as 
fully  paid  up,  and  that  the  fact  that  R.  B.  and 
B.  B.  were  officers  of  the  company,  made  no 
difterence  as  to  their  title.  In  re  The  Staplefard 
Colliery  Company  (Lim.),  Barrow's  Case  {App.), 

49  Law  J.  Rep.  Chanc.  498  ;  Law  Rep.  14  Ch.  D. 
432. 

(2)  Payment  in  cash, 

68. — P.  &  G.i  the  proprietors  of  a  weekly  news- 
paper, agreed  to  insert  the  advertisements  of  a 
company  fourteen  times  in  their  paper,  on  re- 
ceiving payment  in  advance  in  100  fully  paid-up 
1^.  shares  of  the  company.  The  shares  were 
accordingly  allotted  to  them  as  fully  paid  up,  a 
receipt  for  1002.  was  asked  for  and  given,  and 
subsequently  thereto  the  advertisements  were 
duly  inserted.  No  contract  in  writing  was  filed 
with  the  Registrar  of  Joint  Stock  Companies  as 
required  by  the  Companies  Act,  1867,  section  25, 
and  P.  &  G.  were  fixed  as  contributories  upon 
the  ground  that  their-shares  were  issued  subject 
to  the  payment  of  the  whole  amoxmt  in  cash, 
according  to  the  provision  of  that  section.  It 
was  contended  on  their  behalf,  first,  that  the 
above  transaction  amounted  to  payment  in  cash 
within  the  meaning  of  the  decision  in  Sparyo's 
(\iw  (42  Law  J.  Rep.  Chanc.  488) ;  and  secondly, 
tliat  as  P.  &  G.  had  only  agreed  to  take  fully 
paid-up  shares,  they  could  not  be  made  liable 
otherwise  than  in  respect  of  fully  paid-up  shares : 
—Held,  that  both  defences  failed,  and  that  P.  & 
G.  were  liable  as  contributories.  In  re  T%e 
Church  and  Empire  Fire  Insurance  Company, 
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Ba^n  and  OUVsCase^A^  Law  J.  Bep.  Chanc. 
779 ;  Law  Bep.  6  Ch.  D.  681. 

04. — ^A.,  the  proprietor  of  a  country  news- 
paper, agreed  to  advertise  a  company's  prospectus 
forthree  months  on  the  terms  of  receiving  pay- 
ment in  seventy-five  fully  paid-up  shares  of  \l. 
each.  The  shares  were  accordingly  allotted  to 
him  as  fully  paid  up,  and  he  returned  a  receipted 
bill  for  752.  No  contract  in  writing  was  filed 
with  the  Registrar  of  Joint  Stock  Companies, 
as  required  by  section  25  of  the  Companies  Act, 
1867.  Upon  the  winding-up  of  the  company  A. 
was  fixed  upon  the  Ust  of  contributories,  on  the 
ground  that  his  shares  were  issued  subject  to  the 
payment  of  the  whole  amount  in  cash,  according 
to  the  provision  of  that  section ;  and  upon  ap- 
peal the  decision  was  upheld.  In  re  The  Chwroh 
and  Empire  Intwra/aoe  Compamf,  AndreN^g 
Case  (App.),  47  Law  J.  Rep.  Chanc.  679 ;  Law 
Bep.  8  Ch.  D.  126. 

65. — By  a  contract  in  writing,  not  registered 
pursuant  to  the  25th  section  of  the  Companies 
Act.,  1867,  a  company  contracted  with  one  W. 
for  the  advertisement  by  him  of  their  prospectus 
in  his  newspaper,  provided  he  was  willing  to 
accept  payment  in  fully  paid-up  shares.  He  in- 
serted the  advertisement,  and  sent  the  company 
an  account  for  the  amount  due  in  respect  thereof, 
which  was  accepted  by  them,  and  they  sub- 
sequently allotted  to  him  fully  paid-up  shares  to 
the  amount  of  the  sum  shewn  in  the  account. 
On  the  winding-up  of  the  company, — Held  (re- 
versing the  decision  of  Hall,  V.C,  48  Law  J. 
Bep.  Chanc.  236  ;  Law  Bep.  10  Ch.  D.  720),  that 
the  shares  had  not  been  paid  for  in  cash  within 
the  principle  of  Spa/rgo't  Case  (42  Law  J.  Bep. 
Chanc  488;  Law  Bep.  8  Chanc.  407),  and 
therefore  that  W.  must  be  put  on  the  list  of  con- 
tributories  of  the  company.  In  re  The  Oovem- 
went  Security  Fire  Insvranoe  Company.  White's 
Case  (App.),  48  Law  J.  Bep.  Chanc  820 ;  Law 
Rep.  12  Ch.  D.  611. 

66. — The  mortgagees  of  an  estate  which  was 
by  an  imreg^stered  contract  contracted  to  be 
sold  to  a  company  for  a  consideration,  partly  in 
cash,  and  partfy  in  paid-up  shares,  agreed  with 
the  vendor  to  accept  payment  of  their  mortgage 
debt  partly  in  cash  and  partly  in  paid-up 
shares,  and  in  pursuance  of  this  agreement  some 
of  the  vendor's  shares  were  allotted  to  them  as 
fully  paid  up  and  they  released  their  charge : — 
Held,  upon  the  winding-up  of  the  company,  that 
they  must  be  treated  as  holders  of  unpaid 
shares.  In  re  The  British  Famiers*  Pwre  Urn- 
seed  Oileahe  Company  (2^m.).  Patter  and 
Brown's  Case  (App.),  48  Law  J.  Bep.  Chanc  56. 

67. — Directors  of  a  company  approved  a 
contract  for  the  purchase  of  property  for  cash 
and  fully  paid-up  shares,  and  accepted,  on  the 
vendors'  nomination,  an  allotment  of  some  of 
the  shares,  for  which  they  made  no  separate 
application :— Held,  in  the  winding-up  of  the 
company,  that  whatever  rights  the  company 
might  have  against  them,  the  liquidator  could 
not  affirm  the  acceptance  of  the  shares,  but 
treat  them  as  unpaid.    In  re  The  Western  of 


Canada  Oil,  Zand  and  Works  Company  (App.) 
45  Law  J.  Bep.  Chanc.  6 ;  Law  Bep.  1  Ch.  D 
115  {nom,  Ca/rling,  Hespeler  and  Walsh's  Cases). 

68. — ^A  director  paid  up  his  subscription 
shares  in  a  company  by  a  cheque  on  his  bankers 
for  1,0001.,  the  day  after  he  found  that  a  larger 
sum  had  been  paid  into  his  account,  1,0002.  of 
which  was,  in  fact,  so  paid  on  behalf  of  the 
vendor,  out .  of  the  purchase-money  of  property 
sold  to  the  company  under  a  contract  approved 
by  the  director,  for  the  purpose  of  providing  the 
director's  share  qualification.  It  being  assumed 
that  the  company  could  reclaim  the  1,0002.  so 
paid  in,  but  it  being  shewn  to  the  satisfaction 
of  the  Court,  that  the  director  had  refused  an 
offer  on  the  part  of  the  vendor  to  find  his  share 
qualification,  and  that  he  was  ignorant  that  the 
1,0002.  was  paid  in  for  such  qufdification,  and  it 
appearing  that  his  balance,  apart  from  the 
1,0002.,  was  sufficient  to  answer  his  cheque, — 
Held,  that  his  shares  could  not  be  treated  as  un- 
paid. In  re  The  Canadian  Oil  Works  Corpora- 
tion.  Ikutwieh's  Case  (App.),  45  Law  J.  Bep. 
Chanc  225. 

Qu»re,  whether  it  would  have  been  so  held 
if  his  balance  had  not  been  sufficient,  apart 
from  the  1,0002.,  to  answer  the  cheque.    Ibid. 

The  director  having  a  set-off  against  a  mere 
Inoney  claim  for  the  1,0002.,  did  not  dispute  the 
right  of  the  company  to  recover  it.  Quaere  (per 
James,  L.J.),  whether  legally  the  company  could 
have  recovered  it.  8emble  (per  Mellish,  L.J.), 
that  they  could.    Ibid. 

60.-^A  transaction,  by  which  a  credit  agreed 
to  be  given  in  consideration  of  a  managing 
director  giving  up  prospective  commissions,  and 
which  credit  had  accrued  and  was  appropriated 
to  pay  up  shares  in  full,  was  held  equivalent  to 
a  payment  in  cash.  In  re  The  Regent  United 
Stores  Company  ;  ex  parte  Bentley,  49  Law  J. 
Bep.  Chanc.  240;  Law  Bep.  12  Ch.  D.  850. 

70. — A  company  contracted  to  purchase 
mines,  and  pay  a  part  of  the  price  in  cash.  By 
arrangement  the  vendor  took  in  lieu  of  cash 
debentures  which  were  issued  and  bore  date 
some  three  months  before  the  company  acquired 
possession  of  the  property.  The  debentures 
were  payable  at  the  end  of  five  years,  bearing 
interest  at  ten  per  cent,  in  the  meanwhile. 
Shortly  afterwards  a  holder  gave  up  some  of 
these  debentures  to  the  company  in  exchange 
for  a  like  value  in  shares  allotted  to  him  as  fully 
paid  up,  but  which  the  company  had  no  power 
to  issue  as  paid  up.  In  settling  the  list  of  con- 
tributories,  the  Court  refused  to  infer  that  the 
transaction  by  which  the  debentures  were  ex- 
changed for  shares  involved  the  converting  of 
the  company's  obligation  into  a  debt  presently 
payable,  which  would  furnish  a  consideration 
equivalent  to  payment  in  cash  for  the  shares. 
Certain  holders  of  grants  or  licences  from  the 
Crown  of  mining  lands  in  New  South  Wales 
contracted  to  sell  the  land  to  a  company,  and  to 
convey  on  payment  of  the  purchase-money.  It 
was  afterwsurds  arranged  that  part  of  the  price 
should  be  paid  in  shares  of  the  company,  instead 
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of  cash ;  these  shares  were  issued  (as  fallj  paid 
up)  to  the  vendors  some  time  before  the  latter 
tra^dsferred  to  a  oompanj  the  licences  of  the 
lands  : — Held,  that  before  Uie  transfer  of  the 
property,  the  price  was  not  a  debt  presently 
payable  by  the  company,  and  that  the  shares 
issued  as  above  mentioned  were  not  paid  for  in 
cash.  In  re  The  Oreat  AuxtrdUan  OoldARning 
Company,  Appleya/rtPM  Case,  49  Law  J.  Bep. 
Chanc.  290. 

71.— A.  agreed  to  sell  land  to  B.  and  C.  for 
7,7132.  B.  and  C.  agreed  to  sell  to  the  com- 
pany for  money  payable  by  instalments.  The 
company  being  short  of  money,  it  was  arranged 
that  A.  should  accept  2,000/.,  part  of  the  money, 
in  fully  paid-up  shares,  and  the  land  was  accord- 
ingly conveyed  by  him  to  the  company  in  con- 
sideration of  6,7 13Z.  in  cash  and  2,000/.  in  fully 
paid-up  shares: — Held  (reversing  the  decision 
of  Little,  y.C),  that  an  arrangement  between 
the  company,  B.  and  C,  and  A.,  for  paying 
2,000/.,  part  of  the  sum  due  from  the  company 
to  B.  and  C,  by  writing  off  a  like  amount  of 
the  sum  due  from  B.  and  C.  to  A.,  was  equiva- 
lent to  a  cash  payment  of  2,000/.  by  A.  to  the 
company,  and  that  the  shares  thus  taken  by  A. 
were  to  be  treated  as  fully  paid  up,  as  in 
Spargo's  Case  (Law  Bep.  8  Ch.  D.  407),  and 
Ferrac's  Case  (Law  Bep.  9  Ch.  D.  355).  In  re 
The  Ba/rroW'in-Fwmess  and  Northern  Counties 
Land  and  Investment  Compemy  (App.),  Law 
Bep.  14  Ch.  D.  400. 

Fully  paid-up  shares  aooepted  by  directors  from 
promoter:  mi^easofioe  under  section  165.  [See 
D  33  supra.] 


(3)  Proof  for  damages  for  breach  of  contract  to 

allot. 

72. — Work  was  done  for  a  registered  com- 
pany, upon  a  written  agreement  that  it  should 
be  paid  for  in  fully  paid-up  shares  to  the 
amount  of  the  usual  charges.  The  company, 
without  registering  the  contract,  allotted  to  the 
contractor  nominally  paid-up  shares  to  the 
amount  specified,  and  afterwards  went  into 
liquidation : — Held,  that  the  contract  referred 
to  valid  paid-up  shares,  and  that  the  contractor 
could  prove  for  damages  for  the  non-delivery  to 
him  of  such  shares.  Held  also,  that  he  was  not 
chargeable  with  contributory  negligence  for  not 
registering  the  contract,  though  it  was  in  his 
possession.  There  was  no  ascertained  market 
value  of  paid-up  shares  at  the  date  of  the  allot- 
ment, but  shares  were  after  that  date  taken  up 
by  the  public.  The  company  went  into  liqui- 
dation, and  calls  were  made  in  respect  of  the 
allotted  shares.  The  Court  assessed  the  damages 
for  the  above  breach  of  contract  at  the  simi 
eventually  called  up  upon  the  shares.  In  re 
The  Qovemment  Security  Fire  Insurance  Coni' 
pany.  Mudford^s  Claim,  49  Law  J.  Bep.  Chanc. 
452 ;  Law  Bep.  14  Ch.  D.  634. 


(i)  Shareholders, 

(1)  Contract  to  tahe  sihares. 

(i)  Persons  who  ha/ce  signed  the  memorandum 

of  association, 

73. — Nine  persons  having  signed  the  memo- 
randum of  association  of  a  company,  and  the 
articles  containing  no  clause  giving  a  power  to 
accept  surrenders,  at  a  meeting  attended  by  four 
of  the  signatories,  it  was  resolved  that  no  shares 
should  be  allotted  to  three  of  the  nine  sig- 
natories, and  that  their  deposits  should  be  re- 
turned to  them : — ^Held,  that  the  directors  had 
no  power  to  remit  the  shares,  and  that  the  three 
whose  shares  were  remitted,  having  signed  the 
memorandum  of  association,  must  be  put  on  the 
list  of  contributories  for  the  shares  for  which 
they  had  signed.  In  re  The  London  and  Pro- 
vincial Consolidated  Coal  Company,  Hddley, 
Norris  and  Jacob's  Case,  46  Law  J.  Bep.  Chanc. 
842  ;  Law  Bep.  5  Ch.  D.  525. 

Director.    [See  H  57  infra.] 

Executor  of,  whether  liable  as  contributory.  [See 
H  66  infra.] 

(ii)  Persons  who  have  been  induced  to  take  shares 
by  fraud  or  misrepresentation. 

74. — M.  entered  into  a  contract  with  a 
patentee  to  purchase  his  patent  for  65,000/.  in 
cash  and  shares  in  a  company  to  be  formed,  and 
thereby  engaged  to  form  such  company,  of 
which  the  patentee  was  to  be  entitled  to  nomi- 
nate two  directors;  and  it  was  thereby  also 
provided  that  if  M.  failed  to  form  the  company, 
the  contract  should  be  void,  and  a  deposit  of 
1,000/.  forfeited.  Three  monUis  later  M.  entered 
into  a  contract  to  sell  the  patent  to  a  trustee  for 
a  named  company,  then  Intended  to  be  formed, 
for  126,000/.  in  cash  and  shares ;  and  shortly 
afterwards  the  company  was  registered  and  a 
prospectus  issued,  whidi  stated  the  date,  &c.» 
of  the  second  contract,  but  not  of  the  first. 
On  an  application  (before  the  winding  up)  by  a 
shareholder  who  subscribed  on  the  faith  of  the 
prospectus  to  have  her  name  removed  from  the 
register, — Held  (affirming  the  decision  of  Baoon, 
y.C. — Brett,  J.  dissentiente),  that  the  applica- 
tion must  be  refused.  In  re  The  Coal  Econo- 
mising Qa*  Compa/ny ;  ex  parte  Oover  (App.), 
45  Law  J.  Bep.  Chanc.  83 ;  Law  Bep.  1  Ch.  D. 
182. 

Held  by  all  the  Judges,  that  M.  was  not  a 
promoter,  when  he  entered  into  the  first  con- 
tract.   Ibid. 

Opinions  of  the  Judges  as  to  whether  the 
contract  was  one  that  required  to  be  mentioned 
in  the  prospectus  according  to  the  provisions  of 
section  38  of  the  Companies  Act,  1867;  and 
whether  the  omission  to  mention  it  was  a  fraud, 
and  the  effect  thereof.    Ibid. 

Fresh  evidence  admitted  on  an  appeal  under 
Order  LVm.  rule  6.    Ibid. 

75.  (1)— The  appellant's  name  had  since  the 
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year  1873  appeared  on  the  register  of  share- 
holders of  a  joint-stock  banking  company  as 
holder  of  6,0002.  stock.  The  bank  stopped 
payment  on  the  2nd  of  October,  1875,  and  on 
the  5th  of  the  same  month  drcnlars  were  issued 
summoning  an  extraordinary  general  meeting  to 
pass  a  resolution  to  wind  up.  On  the  18th  of 
October  a  report  was  sent  to  the  shareholders, 
shewing  that  the  insolvency  of  the  company  was 
80  great  that  very  large  calls  would  have  to  be 
made.  On  the  21st  of  October  A.  raised  an 
action  for  reduction  of  his  contract  to  take 
stock  on  the  ground  that  he  was  induced  to 
purchase  by  fraudulent  misrepresentation  of  the 
directors ;  and  on  the  same  day  the  summons 
in  the  action  was  served  on  the  company.  On 
the  22nd  of  October  an  extraordinary  resolution 
was  passed  for  a  voluntary  winding-up,  and  A. 
was  placed  on  the  list  of  contributories : — Held, 
that  the  rights  of  innocent  third  parties  having 
intervened,  A.'s  action  for  reduction  of  his  con- 
tract was  too  late  to  exempt  him  from  liability. 
Tennera  v.  The  City  of  Glasgow  Bank,  H.L.  Sc. 
Law  Rep.  4  App.  Cas.  615. 

(2) — Where  a  person  has  been  induced  to 
become  a  shareholder  by  the  fraud  of  the  com- 
pany's agents,  he  cannot  bring  an  action  for 
damages  against  the  company  so  long  as  he 
remains  a  member  of  it,  his  only  remedy  is 
rescission  of  the  contract,  and,  if  by  the  winding- 
up  of  the  company,  or  otherwise,  rescission  be- 
comes impossible,  his  action  for  damages  is 
irrelevant.  Honldsmorth  v.  The  City  of  Glasgow 
Bank  {B,Jj.  Sc.)  Law  Bep.  5  App.  Cas.  317. 
Oakes  y.  Twrquand  (36  Law  J.  Rep.  Chanc. 
949 ;  Law  Rep.  2  H.L.  325),  and  Tennent  v.  The 
City  of  Glasgow  Bank  followed.    Ibid. 

76.— The  plaintiff  filed  his  bill  against  a 
railway  company  to  set  aside  his  contract  to 
take  shares  in  it,  on  the  ground  of  misrepre- 
sentation by  the  company.  The  plaintiff's  ob- 
ject was  (inter  alia)  to  prevent  the  company 
from  proceeding  with  the  construction  of  part 
only  of  their  line  with  an  insufficient  capital ; 
but  inasmuch  as  it  appeared  from  the  facts  of 
the  case  that  the  plaintiff  had  acquiesced  in  the 
matters  of  which  he  complained,  his  bill  was 
dismissed  with  costs ;  and  upon  appeal  the  de- 
cision was  affirmed.  Sha/rpley  v.  The  Louth  and 
East  Coast  BaUmay  Company  (App.),  46  Law  J. 
Bep.  Chanc.  269 ;  Law  Rep.  2  Ch.  B.  663. 

77. — An  allottee  of  shares  brought  an  action 
for  tiaudulent  misrepresentation  against  di- 
rectors of  his  company,  and  by  the  indorsement 
on  the  writ  he  claimed  indemnity  and  rescission 
of  his  contract  to  take  shares.  The  company 
was  ordered  to  be  wound  up.  The  plaintiff  by 
his  claim  asked  for  indemnity,  but  not  rescission. 
An  application  to  determine  whether  the  plain- 
tiff was  to  be  a  contributory  stood  over  pending 
this  trial : — Held,  that  the  plaintiff  could  not 
obtain  rescission  on  the  pleadings,  and  leave  to 
amend  was  refused.  Cargill  v.  Bower,  47  Law 
J.  Rep.  Chanc.  649 ;  Law  Rep.  10  Ch.  D.  502. 

Directors  are  not  liable  for  misrepresentations 


of  co-directors  and  officers.  Peek  v.  6fwmey  (43 
Law  J.  Rep.  Chanc.  19;  Law  Rep.  6  E.  &  L 
App.  877)  explained.    Ibid. 

78. — The  principle  that  a  shareholder  who 
has  been  induced  to  take  shares  in  a  company 
by  the  fraudulent  representations  of  the  di- 
rectors, cannot  repudiate  his  shares  or  recover 
back  the  price  paid  for  them  after  the  company 
has  been  wound  up,  if  at  the  time  of  the  in- 
tended repudiation  there  are  any  debts  of  the 
company  unpaid,  extends  to  the  case  of  a  volun- 
tary winding-up  without  supervision.  Stone  v. 
The  City  and  County  Bank;  Collins  v.  Same 
(App.),  47  Law  J.  Rep.  C.P.  681 ;  Law  Rep.  3 
C.P.  D.  282. 

79. — B.  was  induced  to  buy  shares  in  a  com- 
pany by  xmtrue  statements  in  the  prospectus. 
After  receiving  notice  of  the  allotment  he  dis- 
covered the  :^ts,  and  at  once  applied  to  the 
secretary  of  the  company  to  have  the  allotment 
cancelled,  which  the  secretary  declined.  B.  did 
not  pay  the  sum  payable  by  a  shareholder  on 
allotment,  but  kept  the  letter  of  allotment,  and 
took  no  further  steps  to  have  the  allotment 
cancelled.  The  company  having  been  wound 
up : — Held,  that  he  could  not  now  rescind  his 
contract  to  take  the  shares,  and  must  pay  the 
allotment  money,  notwithstanding  that  the 
liquidators  had  already  enough  assets  of  the 
company  to  pay  in  full  its  debts  and  liabilities 
and  the  costs  of  the  winding-up.  In  re  The 
Hull  amd  County  Bank  (Lim.).  Burgesses  Case, 
49  Law  J.  Rep.  Chanc.  541 ;  Law  Rep.  15  Ch.  D. 
607. 

Persons  who  have  never  contracted  to  take  shares. 
[See  H  51  infra.] 

(2)  Notice  of  allotment, 

80. — S.  applied  for  fifty  shares  in  a  company, 
which  were  allotted,  and  notice  of  allotment 
sent  to  him  by  letter  on  the  15th  of  October, 

1874.  This  allotment  letter  was  unstamped. 
On  the  19th  of  October  and  the  14th  of  No- 
vember 8.  wrote  to  the  company,  declining  to 
pay  calls  till  certain  information  as  to  the  posi- 
tion of  the  company  was  afforded  him.  On  the 
12th  of  December  a  duplicate  letter  of  allot- 
ment duly  stamped,  was  sent  by  the  company  to 
S.  On  the  15th  of  December  8.  wrote  to  the 
company  that  it  was  his  intention  to  withdraw 
his  application  for  shares,  and  he  returned  the 
allotment  letters,  with  a  request  for  the  return 
of  his  deposit.  On  the  22nd  of  December  8. 
was  informed  by  the  secretary  that  his  name 
was  entered  on  the  register  for  fifty  shares. 
From  that  date  till  October,  1875,  several  letters 
were  sent  by  8.  to  the  company,  by  which  he 
repeated  his  refusal  to  take  up  the  shares,  and 
asked  for  a  cancellation  of  the  allotment,  and  a 
return  of  the  deposit.  The  company,  however, 
did  not  cancel  the  allotment,  nor  return  the 
deposit,  and  8.'s  name  remained  on  the  register 
at  the  date  of  the  winding-up  order  in  October, 

1875.  Upon  an  application  by  8.  that  his  name 
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might  be  removed  from  the  list  of  oontri- 
bntories, — Held,  first,  that  the  first  allotment 
letter,  though  uistamped,  was  receivable  as 
evidence  that  8.  had  received  notice  of  the 
allotment,  and  that,  at  any  rate,  the  defect  (if 
any)  was  cored  by  the  second  stamped  letter ; 
and,  second,  that  S.  having  taken  no  actual  steps 
for  the  removal  of  his  name  from  the  register, 
and  allowed  it  to  remain  there  at  the  date  of 
the  winding-up  order,  must  remain  on  the  list. 
In  re  Whitley,  partners  (Lim.).  SteeVs  Que,  49 
Law  J.  Bep.  Chanc.  176. 


(8)  Agreement  hy  director :  withdrawal  of 
application. 

81. — The  chairman  of  a  company  who  held 
fifty  shares  represented  to  several  persons  that 
he  intended  to  hold  600,  and  ultimately,  upon 
being  pressed  so  to  do,  signed  an  application  for 
460  shares.  These  shares  were  not  allotted  for 
seven  months,  as  negotiations  were  pending 
with  regard  to  a  commission  or  discount.  The 
application  was  withdrawn  after  a  resolution 
for  allotment,  but  before  actual  allotment: — 
Held  (reversing  the  decision  of  Malins,  V.C.), 
that  he  was  not  a  contributory  in  respect  of  the 
460  shares.  In  re  The  Universal  Non-Tariff 
Fire  In^wrance  Compa/ny.  Ritso's  Case  (App.), 
Law  Eep.  4  Ch,  D.  774. 

Right  of  member  to  inspect  register  of  mortgages, 
[See  H  79  infra ;  Production,  82.] 

(ib)  Rectification  of  register, 

82. — The  summary  jurisdiction  conferred  by 
26  &  26  Vict.  c.  89  (the  Companies  Act,  1862), 
s.  35,  enabling  the  Court  or  a  Judge  to  order 
the  rectification  of  the  register  of  a  company, 
extends  to  all  cases  where  the  register  is  wrong, 
and  is  not  confined  to  cases  where  there  h^ 
been  actual  default  or  laches  on  the  part  of  the 
company.  In  re  Sham  ;  ex  paHe  Piers  (App.), 
46  Law  J.  Bep.  Ezch.  394. 

On  a  sale  of  shares  in  a  joint-stock  company 
through  an  agent,  the  vendor  executed  a  deed 
of  transfer,  exhibited  it  to  the  company,  and 
sent  it  to  the  purchaser,  who  having  paid  the 
price  signed  the  transfer  and  returned  it  to  the 
agent.  The  agent  fraudulently  kept  the  money 
and  cancelled  the  deed.  The  company  having, 
on  notice  from  the  vendor,  declined  to  register 
the  name  of  the  purchaser,  he  applied  under 
section  36  of  the  Companies  Act,  1862,  to  a 
Judge  at  chambers  for  an  order  that  the  register 
might  be  rectified  by  the  removal  of  the  name 
of  the  vendor,  and  the  insertion  of  that  of  the 
purchaser.  Both  parties  and  the  company  ap- 
peared at  the  hearing ;  the  company  made  no 
objection  to  the  order  asked  for.  The  Judge 
heard  the  case,  foxmd  as  a  fact  that  the  pur- 
chaser had  a  legal  right  to  the  shares,  and  loade 
the  order : — Held  (affirming  the  decision  of  the 
Exchequer  Division,  46  Law  J.  Bep.  Exch.  66), 
that  he  had,  under  the  circumstances,  jurisdic- 


tion to  do  so ;  and  that  in  doing  so  his  discre- 
tion was  rightly  exercised.    Ibid. 
[And  see  D  93  infra.] 

In  order  that  shares  may  he  reissued  as  fully 
paid  up,    [See  D  66  supra.] 


(V)  Foffdtwre,  siurrender  and  eancellatum 

of  shares. 

83. — Before  a  forfeiture  can  take  place  all 
the  conditions  precedent  must  be  strictly  com- 
plied with.  Therefore,  where  the  notice  given 
to  a  shareholder  in  a  company  subject  to  the 
regulations  in  Table  A  of  the  1st  schedule  of 
the  Companies  Act,  1862,  stated  that  unless  the 
amount  of  a  call,  together  with  interest  at  the 
rate  of  five  per  cent,  per  annum  from  the  date 
of  the  call,  was  paid  on  or  before  a  certain  day, 
the  shiures  would  be  liable  to  forfeiture : — Held, 
that  as  interest  was  only  payable  from  the  day 
fixed  for  payment  of  the  call,  the  notice  was 
irregular,  and  a  forfeiture  founded  on  non-com- 
pliance with  such  notice  was  bad.  Johnson  v. 
Lyttle*s  Iron  Agency  (App.),  46  Law  J.  Bep. 
Chanc.  786 ;  Law  Bep.  6  Ch.  D.  687. 

84. — A  cancellation  of  shares  was  held  not 
to  be  justified  under  a  power  to  forfeit  and  ex- 
tinguish for  non-payment  of  calls,  where,  though 
in  fact  calls  had  not  been  paid,  the  cancellation 
was  made  at  the  request  of  the  holders,  and 
without  reference  to  the  question  of  calls.  An 
ineiTectual  cancellation  of  shares  will  not  be 
validated  by  the  shares  being  returned  to  the 
r^^trar  of  joint-stock  companies  as  cancelled. 
The  circumstance  that  the  cancellation  took 
place  seven  years  before  the  company  ceased  to 
carry  on  business  was  held  to  be  immaterial  on 
the  question  of  the  liability  of  the  holders  as 
contributories.  In  re  The  Esparto  Trading  Com- 
pany, Finch  amd  Qoddard's  Cases,  48  Law  J. 
Bep.  Chanc  673. 

86. — C,  the  holder  of  160  shares  in  a  limited 
company,  registered  in  the  year  1870,  proposed 
to  the  directors  to  surrender  his  shares  in  con- 
sideration of  3002.  to  be  paid  to  him  by  the 
company.  The  directors,  who  had  power,  under 
their  articles,  "  to  accept  a  surrender  of  shares 
on  such  terms  as  they  might  think  fit,"  acceded 
to  his  proposal,  cancelled  the  shares,  and  paid 
the  money.  The  company  was,  within  twelve 
months,  ordered  to  be  wound  up : — Held,  that 
the  surrender  of  shares  was  valid,  and  that  C. 
was  not  liable  to  be  placed  on  the  A.  list  of  con- 
tributories. Held  also,  that  the  validity  of  such 
a  surrender  was  not  affected  by  the  provisions 
of  the  Companies  Act,  1867.  In  re  St,  James's 
Banh.  Cohille's  Case,  48  Law  J.  Bep.  Chana 
633. 

86. — A  forfeiture  of  shares  for  non-payment 
of  calls  declared  by  a  board  of  directors  not 
duly  appointed  according  to  the  constitution 
and  rules  of  the  company  is  invalid : — So  held, 
where  the  declaration  was  made  by  a  board, 
some  of  whom  ought,  by  the  rules  of  the  com- 
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pany,  to  have  previously  retired  from  office. 
The  Garden  GvUy  United  Quartz  Mining  Com,' 
pawy  Y.  JtPLUter  (P.C.)>  Law  Bep.  1  App.  Gas.  39. 

Oonstmction  and  effect  of  Acts  of  Victoria  27 
Vict.  Nos.  228,  354  considered.    Ibid. 

The  holder  of  shares  improperly  forfeited  has 
a  legal  interest,  and  does  not  require  a  declara- 
tion of  trust  to  create  an  interest  in  him,  and 
therefore  mere  laeheM  will  not  disentitle  him  to 
equitable  relief.    Ibid. 

Ca^nceUatuf^n  of  8ha/re9 :  UdbUity  of  BJuvreholden 
in  retpect  of  debts  oowtraeted  orfore  the  eanceU 
lotion.    [See  H  60  infra.] 

(m)  Sale  or  transfer  of  shares. 
(1)  Dividend  declared  after  sate. 

87. — ^A  sale  of  shares  in  a  company  to  be 
completed  on  a  future  day  without  mention  of 
dividends  passes  dividends  declared  after  the 
sale  but  before  the  day  of  completion.  Blaeh 
V.  Hamerslumy  48  Law  J.  Bep.  Ezoh.  79 ;  Law 
Bep.  4  Ez.  D.  24. 

(2)  Tramfer  under  seal  executed  in  blank :  pur- 
chase  for  value  without  notice, 

88. — ^Where  the  owner  of  shares  had  deposited 
the  ocortificates  and  signed  a  transfer  by  way  of 
8ecurity,and  notto  bedealtwith  in  theevents  that 
happened,  the  transferee,  who  had  not  been  put 
upon  the  r^;ister,  nor  executed  an  acceptance  of 
the  shares  (which  was  a  requisite  for  registra- 
tion), fraudulently  purported  to  transfer  the 
shares,  and  handed  over  the  previous  transfer 
and  certificates  to  mortgagees  for  value: — Held, 
that  the  mortgagees  could  not,  after  becoming 
aware  of  the  true  ownership,  get  their  title  per- 
fected against  the  owner  through  further  acts 
on  the  part  of  their  mortgagor  which  would  be 
a  continuation  of  his  fraud. — Dodds  v.  IRUs  (2 
Hem.  k,  M.  424)  distinguished.  And  it  was  held, 
in  this  case,  upon  all  the  drcumstances,  that  the 
mortgagees  had  not  an  equity  prevailing  against 
the  owner.  Ortigosa  y.  Brown,  47  Law  J.  Bep. 
Ghana  168. 

Where  a  transfer  of  shares  under  seal  was 
executed  with  the  name  of  the  transferee  in 
blank,  the  shares  being  transferable  by  a  parol 
instrument, — Held,  tluit  the  transfer  could  be 
effectual  like  a  parol  Instrument,  notwithstand- 
ing it  purported  to  be  a  deed.  Whether  as  a 
deed  it  would  have  operated  by  estoppel, — 
quaere.    Ibid. 

It  is  competent  to  the  directors  of  a  company 
registered  under  the  Joint  Stock  Gompanies  Act, 
1856,  to  require  a  transferee  of  shares  to  execute 
an  acceptance  before  being  registered  as  pro- 
prietor.   Ibid. 

Qusere,  if  the  power  of  the  Gourt  to  order 
delivery  up  of  deeds  is  not  extended  by  the  Judi- 
cature Act.    Ibid. 

[N.B. — This  case  was  subsequently  reversed  on 
appeal  on  production  of  further  evidence.] 

Fullff  paid-up  shares:  certifioate  of  regititration : 
protection  of  innocent  transferee,  [See  D  61 
supKL] 

DlQBST,  1875-1880. 


(3)  Infant  ttamrferee :  UdbUitif  of  stockjobber, 

89. — Where  a  jobber  purchases  shares  on  the 
Stock  Exchange  his  contract  is  either  himself 
to  purchase  the  shares,  or,  in  the  alternative,  to 
substitute  the  name  of  a  purchaser  who  is  com- 
petent and  willing  to  purchase.  His  liability 
is,  therefore,  conditional  in  the  first  instance, 
but  if  he  fails  to  g^ve  such  a  name,  it  becomes 
absolute.  If,  therefore,  the  name  given  is  that 
of  an  infant,  or  of  a  person  who  has  given  no 
authority  to  use  his  name,  the  jobber  is  liable. 
NickaUs  V.  Merry  (H.L.),  45  Law  J.  Bep.  Ghanc. 
576 ;  Law  Bep.  7  B.  &  L  App.  530. 

The  period  of  ten  days  limited  by  the  rules 
of  the  Stock  Exchange,  within  which  the  seller 
may  object  to  the  name  given,  has  application 
only  to  objections  grounded  on  the  pecuniary 
incapacity  of  the  person  named  to  p^orm  the 
contract,  not  to  his  capacity  and  willingness  to 
enter  into  it.    Ibid. 

Rennie  v.  Morris  (41  Law  J.  Bep.  Ghanc.  321 ; 
Law  Bep.  13  Eq.  203)  overruled.    Ibid. 

90. — The  defendants,  stock  jobbers,  having 
accepted  an  infant  as  transferee  of  the  plaintiff's 
shares,  held  liable  to  the  plaintiff  to  indenmify 
him  against  calls.  Meritage  v.  Payne,  45  Law 
J.  Bep.  Ghanc.  295 ;  Law  Bep.  2  Gh.  B.  594. 

The  defendants  raised  a  special  defence  that 
the  plaintiff,  after  commencing  his  suit  to  enforce 
his  right  to  indemnity,  had  been  released  by  the 
liquidator  from  further  payments  on  account 
of  calls,  on  condition  that  the  suit  should  pro- 
ceed, and  the  liquidator  have  the  benefit  of  it : 
— Held  that  this  agreement  was  no  objection  to 
the  suit.    Ibid. 

(4)  Certificate  qf  transfer. 

91. — On  a  transfer  of  stock  in  a  company,  in- 
corporated under  the  Gompanies  Act,  1862,  the 
issue  of  the  company's  stock  certificate  to  the 
transferee  is  not  a  representation  that  the  imme- 
diate transfer  to  him  is  valid,  so  as  to  give  him 
any  right  of  action  against  the  company  if  it 
proves  invalids  A  buyer,  on  the  Stock  Exdiange, 
of  stock  in  a  company  incorporated  under  the 
Gompanies  Act,  1862,  received  and  lodged  with 
the  company  for  registration,  an  instrunent 
which  purported  to  be  a  transfer  of  the  stock 
from  the  registered  holder  to  himself.  After 
making  enquiries,  the  company  registered  the 
transfer,  and  the  buyer  having  transferred  the 
stock  to  a  bank  in  oider  to  secure  advances,  the 
company  registered  that  transfer  also,  and  issued 
their  stock  certificate  to  the  bank  as  the  regis- 
tered holders.  The  original  transfer  to  the  buyer 
was  discovered  to  be  a  fbigery,  and  he  thereupon 
paid  off  his  debt  to  the  bank,  and  brought  an 
action,  in  which  he  and  the  bank  were  pkuntiffs, 
to  recover  the  value  of  the  stock  from  the  com- 
pany:— Held,  that  the  buyer  had  no  right  by 
estoppel  against  the  company  in  respect  of  the 
stock;  that  the  company,  by  issuing  their  stock 
certificate  to  the  bank,  as  the  buyer's  transferees, 
had  made  no  representation  to  the  buyer  that  the 
original  transfer  to  him  was  valid ;  and,  there- 
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fore,  that  the  action  was  not  maintainable.  Sfmm 
y.  27io  AnglO'Ameriean  Telegraph  Company.  The 
Anglo-Ameriea/n  Telegraph  Company  v.  Spwrling 
(App.),  49  Law  J.  Rep.  Q.B.  392;  Law  Bep.  6 
Q.B.  D.  188. 

(6)  Refutal  to  register  transfer. 

92. — By  the  deed  of  settlement  of  a  company 
it  was  provided  that  it  should  be  lawful  for  every 
proprietor  of  shares  to  procure  some  person  to 
become  a  proprietor  of  all  or  any  of  the  shares 
BO  belonging  to  him,  and  having  done  so  to  give 
notice  thereof  in  writing  at  the  office  of  the 
company,  and  to  reqaest  the  board  to  certify 
their  approbation  or  disapprobation  of  such  per- 
son, and  that  no  share  in  the  company  should  be 
transferred  by  any  proprietor  to  any  person  who 
bad  not  been  first  approved  of  by  the  board  of 
directors,  and  it  was  also  provided  that  at  any 
general  meeting,  in  case  of  a  ballot,  every  pro- 
prietor holding  twenty  shares  in  the  company 
should  have  one  vote  and  one  additional  vote  in 
respect  of  each  complete  number  of  twenty 
sluures  (beyond  the  first  twenty)  held  by  him, 
but  that  no  shareholder  should  have  more  than 
twenty  votes  in  the  whole.  M.  was  the  proprietor 
of  8,031  shares  in  the  company,  and  he  agreed 
to  transfer  400  of  such  shares  to  B.  who  was 
ready  to  purchase  them  at  the  then  market  value. 
'  He  also  agreed  to  transfer  400  other  shares  to 
R.,  who  was  however  to  hold  them  in  trust  for 
M.  The  board  of  directors  refused  to  sanction 
the  transfer,  in  the  belief  that  the  transfers  were 
merely  colourable  transactions,  and  made  for 
the  purpose  of  enabling  M.  to  command  forty 
additional  votes,  but  they  admitted  that  they 
had  no  objection  to  E.  or  B.  personally :— Held, 
that  «veTy  proprietor  had  an  absolute  right  to 
transfer  his  shares,  and  that  the  directors  had 
only  a  right  to  object  to  the  persons  of  the 
transferees,  and  being  satisfied  on  that  point 
were  not  at  liberty  to  go  behind  the  transfers 
and  enquire  into  the  motives  of  their  being  made, 
and  that  the  transfers  were  to  be  registered. 
Moffatt  V.  Farquhar,  47  Law  J.  Bep.  Chanc. 
366 ;  Law  Rep.  7  Oh,  D.  691. 

98.— Article  10  of  Table  A.,  in  the  appendix 
to  the  Companies  Act,  1862,  which  empowers  a 
company  to  decline  to  register  any  transfer  of 
shares  made  by  a  member  who  is  indebted  to  the 
company,  applies  only  to  a  transfer  by  deed  and 
not  to  a  transmission  of  shares  by  devolution  of 
law.  A  shareholder  in  a  company  subject  to 
Table  A.  of  the  Companies  Act,  1862,  became 
bankrupt : — Held,  that  the  trustee  in  bankruptcy 
was  entitled  to  be  registered  as  the  owner  of  the 
shares  held  by  the  bankrupt,  notwithstanding 
that  the  bankrupt  was  indebted  to  the  company. 
In  re  The  Bentham  Mill  Spinning  Company 
{Lim.)  (App.),  48  Law  J.  Bep.  Chanc.  671 ;  Law 
Bep.  7  Ch.  D.  900. 

94. — A  company  by  its  articles  had  a  lien  upon 
the  shares  of  any  member  for  any  moneys  due  to 
the  company  from  him,  and  might  scdl  any  of 
the  shares  registered  in  the  books  of  the  company 


in  the  name  of  such  debtor,  and  apply  the  pro- 
ceeds in  discharging  such  debt,  and  might  refuse 
to  register  any  transfer  of  shares  whilst  the 
member  moving  the  transfer  was  indebted  to 
the  company :— Held,  that  "  due  "  meant  "  pre- 
sently payable,"  and  consequently,  that  the  com- 
pany was  not  entitled  to  refuse  to  register  a 
transfer  of  shares,  for  the  reason  that  it  held 
bills  of  the  member  making  the  transfer  which 
had  not  arrived  at  maturity.  In  re  The  Stockton 
Malleable  Iron  Company  ;  ea  parte  Chapman, 
46  Law  J.  Bep.  Chanc.  168 ;  Law  Bep.  2  Ch.  D. 
101. 

86.— The  appellant  sold  on  the  Glasgow  Stock 
Exchange  certain  shares  belonging  to  him  in 
the  City  of  Glasgow  Bank.  The  sales  were  made 
on  the  28th  and  80th  of  September,  1878,  the 
settling  day  being  the  16th  of  October.  The 
brokers  who  bought  the  shares  bought  on  behalf 
of  the  bank,  who  under  their  articles  had  power 
to  purchase  their  own  shares.  Before  the  settling 
day  came  the  bank  stopped  payment.  On  the 
16th  of  October  a  deed  of  transfer  of  the  shares 
was  tendered  by  the  appellant  to  the  bank ;  but 
the  bank  refused  to  accept  or  register  the  transfer, 
and  the  name  of  the  appellant  was  placed  on 
the  list  of  contributories :— Held,  that  the  com- 
pany were  justified  in  not  accepting  and  register- 
ing the  transfer,  and  that  the  appellant  was 
nghtly  placed  on  the  list.  Nelson  MUeheU  v. 
The  City  of  GUugow  Bank  (H.L.  8c.),  Law  Bep. 
4  App.  Cas.  624. 

96.— A  shareholder  in  a  cost-book  mining 
company  transferred  all  his  shares  to  a  transferee 
for  a  nominal  consideration.  The  company 
registered  the  transfer,  and  made  calls  on  the 
transferee,  and  then  discovered  that  the  trans- 
feree was  in  indigent  circumstances,  and  unable 
to  pay.  They  brought  an  action  and  recovered 
judgment  against  hku,  and  afterwards  declared 
his  shares  forfeited  for  non-payment  of  calls. 
More  than  two  years  after  the  transfer  an  order 
was  made  for  winding  up  the  company : — Held 
that,  assuming  that  the  transfer  was  fraudulent 
under  the  36th  section  of  the  Stannaries  Act, 
1869  (32  &  33  Vict,  c,  19),  the  transfer  having 
been  acted  on  and  the  shares  forfeited  by  the 
company  with  knowledge  of  the  insolvency  of 
the  transferee,  it  could  not  be  set  aside  in  the 
winding-up,  and  the  name  of  the  transferor 
could  not  be  put  on  the  list  of  contributories. 
In  re  The  Wheal  United  Wood  Mining  Company. 
Chynoweth'i  Case  (App.),  Law  Bep.  15  Ch.  D. 
13. 

A  shareholder  in  a  cost-book  mine  who  has 
ceased  to  be  a  shareholder  more  than  two 
years  before  the  order  for  winding  up,  cannot 
be  put  on  the  list  of  contributories  as  a  past 
member,  altiiough  he  had  not  so  ceased  for  two 
years  before  the  mine  ceased  to  be  worked. 
Ibid. 

97.— Directors  who,  in  the  bona  fide  exerdse 
of  their  powers,  and  under  circumstances  which 
make  it  reasonable  so  to  do,  decline  to  record 
future  transfers  which  may  seriously  affect  the 
liability  of  the  partners  in  the  company,  are 
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not  in  de&nlt  within  the  Companies  Act,  1862» 
section  86;  and  their  resolution  not  to  record 
such  transfers  will  be  effectual.  In  re  The  Oity 
tf  ffUuffow  Bank.  Aleaumder  Mitchell's  Case 
(H.L.  Sa),  Law  Bep.  4  App.  Oaa  648. 
[And  see  D  44  snpra.] 

On  amalgamation  of  company.     [Bee  G  1,  2 
infra.] 

Cha^^fi/ng  order  on  stoek.      [See   Chabgiko 
Order.] 

(B)     ACfnONS     AKD    PROCEEDINGfl    BT     AND 
AGAINST  COMPAKIEB. 

(a)  Bjf  individual  shareholders :  action  when  to 
be  brotight  in  name  of  company, 

1. — All  litigation  with  relation  to  the  internal 
arrangements  of  a  company  and  the  manage- 
ment of  its  affairs  mast  be  in  the  name  of  the 
company,  and  a  suit  by  an  individnal  on  behalf 
of  himself  and  other  shareholders  complaining 
of  irregularities  in  such  management  is  not 
maintainable.  MaodougaU  v.  Qa/rdiner  (App.), 
45  Law  J.  Bep.  Chanc.  27 ;  Law  Rep.  1  Ch.  B. 
13. 

2. — In  an  action  by  P.  on  behalf  of  himself 
and  all  other  the  shareholders  in  the  company 
who  TOted  against  the  amendment,  and  by  the 
company  against  the  directors,  for  an  injunction 
to  restrain  them  from  ruling  out  the  shares  in 
question,  a  summons  was  taken  out  by  the 
directors  to  strike  out  the  name  of  the  company, 
which  had  been  used  without  the  authority  of 
the  directors  or  of  a  general  meeting : — Held, 
on  the  presxmiption  that  P.  and  the  shareholders 
who  voted  against  the  amendment  were  the 
majority  of  the  company,  that  a  meeting  ought 
to  be  called  for  determining  whether  the  name 
of  the  company  ought  to  l:^  used,  and  that  its 
name  ought  not  to  be  struck  out  unless  the 
meeting  so  decided.  Pender  v.  Lushingtony  46 
Law  J.  Bep.  Chanc.  317  ;  Law  Bep.  6  Ch.  D.  70. 

Semble,  an  action  may  be  maintained  by  an 
individual  shareholder  to  compel  the  directors 
to  receive  his  vote.    Ibid. 

3. — A  shareholder  brought  an  action  against 
the  solicitors  of  a  limited  company  to  recover 
moneys  alleged  to  have  been  fraudulently  re- 
tained by  the  solicitors.  The  company  were 
made  defendants,  but  there  was  no  allegation 
that  they  refused  to  sue  as  plaintif&s.  l£e  de- 
fendants demurred,  on  the  ground  that  the 
action  ought  to  have  been  brought  in  the  name 
of  the  company.  The  Court  allowed  the  de- 
murrer, but  granted  the  plaintiff  leave  to  make 
the  company  co-plaintiffs  instead  of  defendants, 
and  reserved  the  question  whether  the  plaintiff 
should  pay  the  defendant's  costs  of  the  demurrer. 
Duckett  V,  6hver,  46  Law  J.  Bep.  Chanc.  407 ; 
Law  Bep.  6  Ch.  D.  82. 

The  words  *•  bona  fide  mistake  "  in  Order  XVI. 
rule  2,  mean  a  mistake  as  well  of  law  as  of 
&ct.    Ibid. 

4km — Two  shareholders  in  a  company,  on  behalf 
of  themselves  and  the  other  shareholders,  com- 


menced an  action  against  the  managing  director 
and  two  other  directors  of  the  company,  and 
the  company,  to  set  aside  for  firaud  the  sale  of 
the  business  to  the  company.  The  statement  of 
claim  alleged  that  the  contract  of  sale  had  been 
entered  into  by  the  promoters  and  adopted  by 
the  company  on  the  faith  of  false  representa- 
tions knowingly  made  by  the  managing  direc- 
tor, who  was  the  vendor  to  the  company ;  that 
the  defendant  and  directors  formed  the  majority 
of  the  board,  and  refused  to  take  any  steps  to 
remedy  the  matters  complained  of;  and  that 
the  managing  director  by  the  preponderance  of 
his  votes  had  complete  control  over  the  company, 
and  prevented  the  shareholders  from  taking  any 
steps  within  the  company  to  remedy  the  matters 
complained  of.  The  defendant  directors  de- 
murred on  the  ground  that  the  action  ought  to 
have  been  brought  in  the  name  of  the  company, 
and  the  company  by  their  statement  of  defence 
pleaded  to  the  same  effect: — Held,  that  the 
allegations  were  sufficient  to  bring  the  case 
witMn  the  principle  of  Attmool  v.  Merryweather 
(37  Law  J.  Bep.  Chanc.  85;  Law  Bep.  5  Eq. 
46471),  and  that  the  demurrers  must  be  overruled. 
Duckett  V.  6hver  (see  last  case)  explained. 
Mason  v.  Morris  (App.),  48  Law  J.  Bep.  Chanc. 
589 ;  Law  Bep.  11  Ch.  B.  97. 

(b)  Bight  to  use  name  of  company. 

5. — An  action  being  pending  against  the 
directors  of  a  company  brought  by  certain  of 
the  shareholders  suing  in  the  name  of  the  com- 
pany, at  a  general  meeting  it  was  resolved  that 
the  company  should  be  wound  up  voluntarily, 
and  it  was  at  the  same  time  resolved  by  an 
overwhelming  majority  of  the  shareholders  that 
the  name  of  the  company  should  not  be  used  as 
plaintiffs  in  the  action.  The  minority  insisting 
on  their  right  to  continue  the  action  in  the  name 
of  the  plaintiffs, — Held  (on  the  application  of 
the  liquidator),  that  the  minority  were  bound 
by  the  wishes  of  the  majority,  and  that  the 
name  of  the  company  must  be  struck  out  as 
plaintiff,  but  liberty  was  given  to  amend  by 
making  the  company  defendants.  The  SUber 
Light  Company  v.  JSUber,  48  Law  J.  Bep.  Chanc. 
385 ;  Law  Bep.  12  Ch.  D.  717. 

(o)  Action  by  creditor  in  collusion  nnth  company 
against  a  shareholder. 

6. — A  creditor  of  a  cost-book  mining  company 
will  not  be  allowed  to  bring  an  action  against 
a  shareholder  of  the  company  for  the  purpose 
of  enforcing  a  call,  and  therefore  if  the  action 
be  not  really  an  action  by  the  creditor,  but  a 
collusive  action  by  the  company,  it  will  be 
stayed.  JSscott  v.  Gray^  47  Law  J.  Bep.  C.P. 
606. 

(d)  English  shareholder  in  foreign  company : 
liability  qf,  on  foreign  judgment  obtained  in 
his  absence. 

7, — If  the  law  of  a  foreign  country  be  that 
the  shareholders  of  a  company  there  established 
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are  subject  to  the  proviaons  in  the  articles  of 
association,  and  if  the  articles  of  such  a  oompany 
provide  that  all  litigation  inter  toeiat  shall  be 
submitted  to  the  jurisdiction  of  a  certain  tri- 
bunal in  such  country,  and  that,  unless  a  share- 
holder with  whom  such  litigation  shall  arise 
elects  a  domicile  within  the  jurisdiction,  such 
election  shall  be  made  for  him  and  process 
validly  served  at  such  elected  domicile,  then  a 
judgpent  for  caUs  against  a  shareholder  duly 
obteaned  in  his  absence  upon  process  served  in 
the  manner  specified  will  bind  such  shareholder, 
though  he  be  an  English  subject,  neither  resi- 
dent nor  domiciled  in  such  foreign  country,  and 
though  he  may  have  had  no  actual  notice  or 
knowledge  of  the  proceedings;  and  judgment 
may  be  recovered  against  him  in  this  country  in 
an  action  upon  the  foreign  judgment  so  obtained. 
Oopin  V.  Adamsan  (App.),  45  Law  J.  Bep.  Sxch. 
15 ;  Law  Bep.  1  Ex.  D.  17. 

The  existence  of  such  provisions  in  the  arti- 
cles of  association  of  the  oompany  in  which  the 
defendant  has  become  a  shareholder  amounts  to 
an  agreement  on  his  part  to  be  bound  by  a 
judgment  so  obtained.  But  Qusre,  whether,  if 
such  service  were  good  by  the  g^eral  law  re- 
lating to  companies  in  such  foreign  country,  any 
such  express  agreement  to  be  bound  by  the 
judgment  would  be  necessary  beyond  the  fact 
of  becoming  a  shareholder  in  the  company  sub- 
ject to  such  law.    Ibid. 

(F)  SdBB  Facias  against  Shabbholdbb 

OB  DiBBCTOB. 

8«~By  a  special  Act  of  Parliament  (86  &  37 
Vict.  c.  ocxix.),  with  which  the  Gompanies 
Glauses  Consolidation  Act,  1845  (8  Vict.  c.  16), 
was  incorporated,  def  endsuit  and  certain  other 
persons  therein  described  were  (section  4)  united 
into  a  company  for  making  a  railway,  and  it  was 
enacted,  inter  alia  (section  18),  that  the  defen- 
dant and  four  other  persons  therein  mentioned, 
should  be  the  first  directors  of  the  company, 
and  that  they  should  continue  in  office  till  the 
first  ordinary  meeting  held  after  the  passing  of 
such  Act;  that  the  capital  of  the  company 
should  be  600,0002.  in  60,000  shares  of  102.  each, 
and  (section  16)  that  the  qualification  of  a 
director  should  be  the  possession,  in  his  own 
right,  of  not  less  than  thirty  shares.  It  was 
also  enacted  (section  40)  that  an  agreement 
whereby  the  promoters  had  promised  to  pay  the 
plaintiff  8152.,  and  which  formed  a  schMlule  to 
the  Act,  should  be  valid  and  effectual  as  between 
the  company  and  the  plaintiff.  It  appeared  that 
no  meeting  of  the  company  had  ever  been  held, 
though  the  time  for  holding  such  first  ordinary 
meeting  had  long  elapsed;  that  no  directors 
had  been  appointed  otherwise  than  by  the  Act 
itself;  that  there  never  was  any  register  of 
shareholders,  and  that  no  shares  had  ever  been 
allotted  to  the  defendant : — Held  (affinning  the 
decision  below— 45  Law  J.  Bep.  C.P.  805 ;  Law 
Bep.  1  C.P.  D.  201),  that  the  defendant  was  a 
shiureholder  in  respect  of  thirty  shares  of  102. 


each  in  the  capital  of  the  company,  within  the 
meaning  of  section  86  of  the  Gompanies  Glauses 
Gonsomation  Act,  1845,  and,  as  such,  liable  to  a 
proceeding  by  scire  faoiag  at  the  suit  of  the  plain- 
tiff, whohad  recovered  judgment  against  the 
oompany  in  an  action  on  the  said  agreement. 
Portal  V.  Bmmens  (App.),  46  Law  J.  Bep.  G.P. 
179 ;  Law  Bep.  1  G.P.  D.  664. 

9. — The  defendants  T.  and  A.  were  named  as 
directors  in  the  special  Act  of  a  railway  oom- 
pany. The  Act  provided  that  the  qualification 
of  directors  should  be  fifty  shares  of  102.  each, 
and  that  the  directors  named  in  the  Act  should 
continue  in  office  till  the  first  ordinary  meeting 
of  the  company.  T.  never  acted  as  a  director, 
and  another  director  was  appointed  in  his  place. 
A.  acted  as  director  for  a  time  and  then  re- 
signed, and  his  place  on  the  board  was  in- 
formally filled  up.  No  shares  were  allotted  to 
either  of  the  directors,  and  the  whole  of  the 
share  capital  of  the  oompany  was  placed  in 
other  hands.  A  register  of  shareholders  of  the 
company  was  drawn  up,  in  which  the  names  of 
the  defendants  did  not  appear.  No  ordinary 
meeting  of  the  oompany  was  held,  and  the 
resignations  of  the  defendants  and  the  sealing 
of  the  register  were  therefore  informal.  In  an 
action  of  toirefaciat,  brought  several  years  after 
the  defendants'  resignations  of  their  director- 
ships, by  the  public  officer  of  another  company 
which  had  obtained  a  judgment  against  the 
first-named  oompany, — Held,  that  as  no  shares 
had  been  allotted  to  the  defendants,  and  they 
were  not  de/acto  directors,  and  all  the  share  capi- 
tal of  the  oompany  was  in  other  hands,  the  de- 
fendants could  not  be  made  liable  as  directors 
on  their  share  qualifications  except  by  way  of 
estoppel ;  and  that  no  estoppel  had  been  raised. 
Portal  V.  Bmment  (see  last  case)  explained  and 
distinguished.  XippUng  v.  Todd;  Same  v. 
Allan  (App.),  47  Law  J.  Bep.  G.P.  617 ;  Law 
Bep.  8  G.P.  D.  850. 

Aequieseence   and  deUvy^  effect  of,    [See  A  6 
supra.] 

(G)  Amalgamation  and  Tbansfeb  of 

BUSINBSS  OB  ASSBTS. 

(a)  Whether  valid  or  ultra  vires, 

1. — The  E.  Assurance  Gompany  was  consti- 
tutcNi  in  1820,  and  in  1848,  in  exercise  of  powers 
for  that  purpose  given  by  the  deed  of  settlement, 
regulations  were  made  enabling  the  oompany 
to  effect  a  junction  with  any  other  assurance 
company  or  a  dissolution  of  the  oompany ;  and 
by  a  private  Act  of  Parliament  it  was  enacted 
that  a  memorial  of  every  change  of  the  share- 
holders should  be  enrolled  in  Ghancery,  and 
until  the  new  memorial  should  be  enrolled  the 
persons  whose  names  should  appear  in  the  then 
last  enrolled  memorial  and  tiieir  le^  repre- 
sentatives should  be  liable  as  existmg  share- 
holders, and  should  be  entitled  to  be  reimbursed 
out  of  the  funds  of  the  oompany  for  all  losses 
sustained  in  consequence  thereof.    In  1858  an 
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amngement  was  made  for  an  amalgamation  of 
the  E.  Company  with  the  P.  P.  Society,  one  of 
the  terms  of  which  was  that  shareholders  in  the 
company  might  either  have  an  equivalent  for 
their  shares  in  fully  paid-up  shares  in  the  P.  P. 
Society,  or  cash.  D.,  a  shareholder  in  the  £. 
Company,  elected  to  take  cash  for  his  shiures, 
and  by  deed  in  consideration  of  32Z.  transferred 
his  shares  to  the  manager  of  the  P.  P.  Society. 
The  transfer  was  never  enrolled.  The  P.  P. 
Society  was  afterwards  incorporated  with  an- 
other society,  which  was  ordered  to  be  wound 
up  in  1872,  and  the  E.  Company  was  ordered  to 
be  wound  up  In  1873 : — Semble,  that  the  amal- 
gamation was  intra  vires,  although  not  autho- 
rised by  the  original  constitution  of  the  E.  Com- 
pany ;  but  whether  this  were  so  or  not, — Held, 
that  B.  was  not  liable  as  a  contributory  of  the 
E.  Company,  as  it  would  be  an  idle  ceremony  to 
make  him  pay  into  the  funds  of  the  company 
money  which  he  would  be  immediately  entitled 
to  receive  back.  In  re  The  Ewropean  Atmrdnoe 
Sooietjf  ArbUration  Acts,  and  In  re  The  Huro' 
pean  Life  Assurance  and  Annvity  Ckmpa/ny. 
DomaaCs  Case  (App.),  45  Law  J.  Rep.  Chanc. 
801 ;  Law  Hep.  3  Ch.  D.  21. 

2. — The  B.  C.  Insurance  Company,  established 
in  1821,  was  never  registered  as  a  joint-stock 
company,  but  by  a  private  Act  of  Parliament 
the  shares  were  made  transferable  subject  to 
provisions  that  a  memorial  of  each  transfer 
should  be  enrolled  in  Chancery,  and  that  until 
enrolment  the  members  whose  names  appeared 
on  the  last  enrolled  memorial  should  remain 
liable  for  the  debts  of  the  company.  In  1860, 
for  the  purpose  of  caziying  out  an  arrangement 
for  the  transfer  of  the  business  of  the  company 
to  and  an  amalgamation  with  the  B.  N.  Com- 
pany, a  large  majority  of  the  shareholders  in 
the  6.  C.  Company  agreed  to  sell  their  shares  to 
a  trustee  for  the  B.  N.  Company,  and  R.,  a 
shareholder  in  the  6.  C.  Company,  executed  a 
transfer  of  his  shares  to  the  trustee  in  con- 
sideration of  260Z.,  which  was  in  isjct  paid  out  of 
the  transferred  assets  of  the  B.  C.  Company, 
though  there  was  no  evidence  to  shew  that  B. 
knew  from  what  source  the  money  was  derived. 
The  transfer  was  registered  in  tifie  proprietor's 
ledger  of  the  B.  C.  Company  on  the  day  of  its 
execution,  but  was  not  enrolled  till  1865,  after 
the  execution  of  a  deed  transferring  all  the 
assets  of  the  6.  C.  Company  to  the  B.  N.  Com- 
pany. The  B.  C.  Company  was  ordered  to  be 
wound  up  in  1872  :~Held,  that  R.  was  not 
liable  as  a  contributory  of  the  B.  C.  Company.  In 
re  The  Ewropea/n  Asswanee  Society  Arbitration 
Acts,  and  British  Commercial  Insurance  Com^ 
pony  ;  Bivinffton's  Case  (App.),  45  Law  J.  Rep. 
Chanc.  804  ;  Law  Rep.  3  Ch.  D.  10. 

3« — The  deed  of  settlement  of  the  B.  N.  Com- 
pany empowered  the  company  in  extraordinary 
general  meeting  to  acquire  the  business  of  any 
other  association  of  a  similar  character  upon 
such  terms  as  such  meeting  should  think  fit ;  it 
also  provided  that  every  instrument  binding  the 
company  should  contain  a  declaration  in  d9Eect 


limiting  the  liability  of  the  shareholders  to  the 
amount  payable  on  their  shares.  In  January, 
1860,  the  B.  N.  Company,  in  extraordinary 
general  meeting,  passed  a  resolution  (subse- 
quently duly  confirmed)  accepting  a  proposal 
of  the  directors  of  the  B.  C.  Company  for  a 
"  union  of  the  business  "  of  the  two  companies, 
and  empowering  the  directors  to  take  the  neces- 
sary steps  to  carry  the  proposed  arrangement 
into  effect,  and  to  appoint  such  trustees  as 
might  be  necessary  for  holding  the  shares  of 
the  B.  C.  Company.  The  deed  of  settlement  of 
the  B.  C.  Company  contained  no  provisions  for 
amalgamating  with  another  company.  The 
transaction  was  carried  out  by  the  shares  of  the 
B.  C.  Company  being  purchased  and  transferred 
to  trustees  for  the  B.  N.  Company,  and  in  1864 
the  trustees,  by  deed,  transferred  their  shares  to 
the  B.  N.  Company,  and  the  latter  company  was 
then  entered  on  the  register  of  shareholders  of 
the  B.  C.  Company.  The  deed  of  1864  was  not 
sanctioned  by  the  B.  N.  Company  in  general 
meeting.  In  1872  the  B.  C.  Company  was 
ordered  to  be  wound  up: — Held,  that  the 
transaction  was  ultra  vires  and  void,  and  that 
the  B.  N.  Company  could  not  be  placed  on  the 
list  of  contributories  of  the  B.  C.  Company.  In 
re  The  European  Assurance  Society  Arbitration. 
The  British  Commercial  Insurance  Company  v. 
The  British  Nation  lAfe  Asswa/noe  Association 
(App.),  48  Law  J.  Rep.  Chanc.  118;  Law  Rep. 
8  Ch.  D.  679. 

(V)  Novation  cf  contract  by  policy-holder, 

4. — In  1855  H.  effected  an  assurance  with 
the  R.  Society  on  his  own  life  for  200Z.,  and,  by 
the  terms  of  his  policy,  the  property  of  the 
society  which,  at  the  time  of  any  demand  made 
in  respect  thereof,  might  remain  unapplied  and 
xmdisposed  of,  was  alone  made  liable  to  make 
good  the  claims  in  respect  thereof.  In  1866  the 
R.  Society,  in  consideration  of  the  £.  Society 
undertaking  all  its  debts,  liabilities  and  engage- 
ments, transferred  to  the  E.  Society  a  pro- 
portionate part  of  its  property  and  assets,  and 
of  such  transfer  gave  notice  to  H.  H.  sent  his 
policy  to  the  B.  Society,  and  had  it  endorsed 
with  a  memorandum  under  seal,  to  the  effect 
that  the  funds  and  property  of  the  E.  Society 
should  be  liable  for  the  due  payment  of  the 
money  assured  by  his  policy,  and  he  continued 
to  pay  his  premiums  at  the  same  place  as  before, 
the  office  of  the  E.  Society  having  been  removed 
thither : — Held  (reversing  the  decision  of  Lord 
Westbury),  that  H.  never  was  in  a  position  to 
object  to  the  transfer  to  the  E.  Society,  and 
could  only  claim  as  a  policy-holder  of  the  E. 
Society.  In  re  The  European  Assy/ram>ce  Society 
Arbitration  Acts ;  and  in  re  The  Boyal  Naval 
and  MUitary  and  East  India  Company  Life 
Assurance  Society.  Berths  Case;  QtomCs  Cascy 
(App.),  45  Law  J.  Rep.  Chanc.  321 ;  Law  Rep. 
1  Ch.  D.  307. 

G.,  in  1861,  effected  an  Insurance  on  his  own 
life  with  the  R.  Society,  the  policy  containing  a 
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fltipiilation  against  his  going  to  certain  places 
abroad.  After  the  amalgamation  he  paid  his 
premium  to  the  £.  Society,  bnt  his  policy  was 
not  endorsed.  Being  desirous  afterwards  of 
going  to  one  of  the  prohibited  places,  G.  applied 
to  and  obtained  from  the  E.  Society  permission 
so  to  do,  on  payment  of  an  extra  premimn. 
Lord  Boxnilly  having  held  that  G.  had  not  lost 
his  rights  as  a  creditor  against  the  B.  Society, 
this  decision  also  was  reversed  on  appeal 
Ibid. 

6. — By  deed  of  settlement  of  the  A.  Insurance 
Company  power  was  g^ven  to  amalgamate  with 
some  other  assurance  company,  either  by  sale 
of  its  business  or  otherwise,  by  a  resolution  of  a 
certain  majority  of  shareholders  and  policy- 
holders, the  latter  having  a  right  to  vote  at 
all  meetings.  By  resolutions  duly  passed  it  was 
resolved  to  amalgamate  the  company  with  the 
B.  Society,  and  by  the  deed  of  amalgamation 
all  the  business,  property  and  engagements  of 
the  A.  Company  were  transferred  to  the  B. 
Society: — Held,  that  the  holder  of  a  policy 
effected  with  the  A.  Company  had  no  claim  upon 
that  company  after  the  amalgamation.  In  re 
The  European  Auuranoe  Society  ArMtration 
Acts;  <md  in  re  the  Anglo-AustraUa/n  and 
Unioertai  Family  Life  Asguranoe  Company. 
Hamum^t  Case;  PrtUfs  Cote  (App.),  45  Law 
J.  Bep.  Chanc.  332 ;  Law  Bep.  1  Ch.  D.  326. 

6. — In  1861  C,  a  widow,  effected  an  assurance 
on  her  life  with  the  W.  Society  for  800Z.,  with 
profits  to  be  apportioned  so  as  to  make  the 
policy  payable  during  the  lifetime  of  the  assured. 
She  afterwards  married  again.  In  1863  the  W. 
Society  transferred  its  business  and  assets  to  the 
B.  Association.  The  B.  Association  subsequently 
transferred  its  business  and  assets  to  the  E. 
Society.  C.  continued  to  pay  her  premiums 
through  the  same  local  agent  as  before,  and  re- 
ceived receipts,  headed  at  first  "  B.  Association, 
with  which  is  united  the  business  of  the 
W.  Society,"  afterwards  "B.  Association,  in 
union  with  the  E.  Society,"  and  ultimately 
"  B.  Society  "  alone.  A  bonus  was  afterwards 
declared  by  the  E.  Society,  and  by  mistake  the 
letter  which  was  sent  to  C.  announcing  the 
bonus  incorrectly  stated  the  nature  of  it,  and  C. 
took  no  notice  of  the  letter.  Both  the  £.  and 
the  W.  Societies  being  in  course  of  winding  up, 
— Held  (affirming  the  decision  of  Lord  West- 
bury),  that  (independently  of  the  difficulty  of 
dealing  with  the  reversionary  interest  of  a 
married  woman),  C.  had  never  done  anything  to 
release  the  W.  Society  from  its  obligation,  and 
that  she  was  entitled  to  prove  against  that 
society  for  the  value  of  her  policy.  In  re  The 
E'u/ropecm  Assurance  Society  Acts;  and  in  re 
The  Wellington  Beversionary  Annuity  and  Life 
Assurance  Society.  Conquest's  Case  (App.),  45 
Law  J.  Rep.  Chanc.  336 ;  Law  Bep.  1  Ch.  B. 
834. 

7. — The  B.  Assurance  Society  was  formed 
under  a  deed  of  settlement  which  contained  a 
power  enabling  the  directors  to  transfer  its 
assets  and  liabilities  to  any  other  assurance 


company.    By  a  deed  executed  by  three  of  the 
directors,  granting  an  annuity  to  D.,   it   was 
declared  that  the  stocks  and  funds  of  the  society 
should,  during  the  life  of  B.,  be  sabject  to  the 
payment  of  the  annuity,  but  the  deed  oontained 
no  reference  to  the  deed  of  settlement.     The  B^ 
Society  afterwards,  in  pursuance  of  its  powers, 
transferred  its  business,  assets  and  liabilities  to 
the  E.  Society.    Both  societies  were  afterwards 
ordered  to  be  wotmd  up.    Upon  D.'s  claim  to 
prove  against  the  B  Society: — Held,  that  the 
case  was  not  distinguishable  from  Hort^s  Ca$e 
(No.  4  supra),  by  the  omission  from  the  deed 
granting  the  annuity  of  any  reference  to  the 
deed  of  settlement,  and  the  claim,  therefore, 
must   be   disallowed.     In   re   The    Eu/ropean 
Asswrance  Society  Arbitration  Acts,     Dowses 
Case  (App.),  46  Law  J.  Bep.  Chanc.  402  ;  Law 
Bep.  3  Ch.  D.  384. 

8. — The  L  Assurance  Company  was  formed 
in  1849,  under  a  deed  of  settlement  which  con- 
tained clauses  providing  for  a  dissolution  of  the 
company,  and  providing  that  inmiediately  upon 
such   dissolution  the  directors  should   obtain 
from  some  other  assurance  company  an  under- 
taking to  satisfy  the  demands  on  the  oompanj 
arising  from  insurances  when  and  as  the  time 
for  satisfaction  of  the  same  should  arrive,  and 
should  cause  to  be  transferred  to  such  other 
company  so  much  of  the  funds  or  property  of 
the  company  as  should  be  agreed  upon  between 
the  contracting  parties  as  would  be  sufficient 
with  the  future  premiums  to  enable  the  company 
giving  the  undertaking  to  comply  therewith, 
and  should  distribute  the  surplus  assets  ot  the 
company  among  the  shareholders.    C.  in  1861 
effected  a  policy  with  the  company,   by  the 
terms  of  which  the  liability  of  the  company  was 
limited  to  the  capital  stock  of  the  company,  or 
so  much  thereof  as  for  the  time  being  should 
have  been  subscribed,  and  the  other  property  of 
the  company  remaining  at  the  time  of  any  claim 
or  demand  made  unapplied  and  undisposed  of 
and  inapplicable  to  prior  claims  and  demands. 
In  1856  an  amalgamation  was  agreed  upon  and 
carried  out  between  the  I.  Company  and  the  P. 
Society,  the  L  Company  being  dissolved  and  the 
P.  Society  taking  over  its  assets  and  liabilities, 
and  carrying  on  the  bxinness  at  the  former 
offices  of  the  I.  Company.    C.'s  policy  was  not 
endorsed  by  the  P.  Society,  nor  was  any  fresh 
policy  issued  to  him,  but  he  continued  to  pay 
his  premiums  at  the  office  as  before,  the  receipts 
being  headed  "The  P.  Society,  with  which  is 
incorporated  the  I.  Company."    The  P.  Society 
was  afterwards  incorporated  with  the  E.  Society, 
and  from  that  time  the  receipts  for  premiums 
were  headed  "  The  E.  Society."    The  E.  Society 
was  ordered  to  be  wound  up  in  January,  1872, 
and  the  I.  Company  in  June  following : — ^Held, 
that  the  case  was  governed  by  the  decision  in 
Hor^s  Case  (supra  No.  4),  and  C.  was  bound  by 
the  amalgamation  and  could  not  rank  as  a 
creditor  of  the  L  Company.    Decision  of  Lord 
Bomilly  affirmed.    In  re  The  European  Society 
Arbitration  Acts,  and  Industrial  and  General 
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lAfe  AsturoMS  and  Deposit  Qmpa/Mf,  (heker's 
Case  (App.),  46  Law  J.  Bep.  Chano.  822 ;  Law 
Bep.  3  Ch.  B.  L 

9. — On  the  amalgamation  of  the  A.  Lisorance 
Company  with  the  E.  Society  a  policy  was  en- 
dorsed to  the  effect  that  the  fnnds  of  the  B. 
Society  should  in  fatnre  be  liable.  The  subse- 
quent premimns  were  paid  to  the  E.  Society : — 
Held,  that  there  was  a  novation,  and  the  A. 
Company  was  discharged  from  liability.  Hor^s 
Case  (No.  4  snpra)  and  Cocker's  Case  (see  last 
case)  followed.  In  re  The  European  Asswrance 
Society.  Miller's  Case  (App.),  Law  Bep.  3  Ch. 
D.  391. 

(e)  Mode  of  distribution  of  consideration  for 

transfer.   . 

^  lO. — In  the  case  of  a  limited  company,  con- 
msting  of  two  or  more  classes  of  members  having 
different  rights  inter  se,  where  resolutions  are 
passed  for  winding  up  voluntarily,  and  trans- 
ferring the  assets  to  another  company,  in  con- 
sideration of  shares  in  such  other  company,  the 
161  st  section  of  the  Companies  Act,  1862, 
merely  enables  the  former  company  to  decide 
on  the  nature  of  the  consideration  to  be  accepted 
for  the  transfer,  and  does  not  empower  it  to 
decide  as  to  the  mode  of  distribution  of  the 
consideration  among  the  classes  of  members ; 
but  Semble,  such  distribution  must  be  according 
to  their  rights  and  interests,  as  required  by 
section  183.  €hiffith  v.  Paget,  46  Law  J.  Bep. 
Chanc.  493 ;  Law  Bep.  6  Ch.  D.  894. 

(H)  WiNDINO-UP. 

(a)  Petition  and  winding-wp  order. 
(1)  Creditor's  petition,  right  to  present. 

1. — A  creditor  of  a  company  who  cannot  get 
his  debt  paid,  is  not  ex  debito  jnstitiof  entitled 
to  an  Immediate  winding-up  order,  where  it 
appears  that  he  will  not  get  paid  by  means  of 
the  order  if  made.  In  re  St.  Thomas'  Book 
Company,  46  Law  J.  Bep.  Chanc  304  ;  Law  Bep. 
2  Ch.  D.  116. 

The  capital  of  a  limited  company  had  been 
called  up  in  full,  and  its  entire  assets  were  mort- 
gaged for  more  than  their  value  to  the  debenture 
holders,  whose  interest  was  in  arrear.  A  single 
debenture  holder  presented  a  winding-up  peti- 
tion which  was  opposed  by  the  h\Sk  of  the 
debenture  holders  and  the  company,  who  alleged 
that  the  business  was  likely  to  become  remune- 
rative : — Held,  that,  as  no  assets  could  be  ob- 
tained by  means  of  a  winding-up  order,  the 
petitioner  was  not  entitled  ex  debito  jvstitia  to 
an  order  to  wind  up  the  company ;  and  at  the 
wish  of  the  bulk  of  the  crecUtors,  the  petition 
was  directed  to  stand  over.    Ibid. 

2. — A  company  issued  debentures,  which  were 
secured  by  a  mortgage  of  its  property,  to  trus- 
tees for  the  debenture  holders.  By  this  deed 
the  company  covenanted  with  the  trustees  to 
keep  them  in  funds  to  pay  the  debentures,  and 
the  interest  from  time  to  time  due  on  ihem. 


Each  original  debenture  holder  received  one 
fully  paid-up  share  in  the  company  for  every 
lOOl.  lent.  Every  debenture  contained  a  cove- 
nant by  the  company  with  the  holder,  to  pay 
him  according  to  the  terms  of  the  trust  deed, 
and  at  the  foot  was  a  note  that  the  holder  of 
the  debenture  would  alone  be  recognised  as 
having  any  claim  to  the  money  secured  by  it. 
A  debenture  holder  for  6002.,  whose  interest 
was  in  arrear,  presented  a  winding-up  petition, 
which  was  opposed  by  the  company  and  deben- 
ture holders  for  over  142,0007.  out  of  the 
160,000Z.  which  had  been  advanced  in  all : — 
Held,  that  the  petitioner  was  not  a  creditor  of 
the  company  within  the  meaning  of  the  Com- 
panies Acts,  and  therefore  was  not  entitled  to 
present  the  petition,  and  that,  even  if  he  had 
been,  the  Court  would  have  exercised  its  dis- 
cretion under  section  91  of  the  Companies  Act, 
1862,  and  refused  to  make  a  winding-up  order. 
In  re  The  Urvgtuvy  Central  and  Hygneritas 
Mailnfay  Company  of  Monte  Video  Line,  48  Law 
J.  Bep.  Chanc.  640 ;  Law  Bep.  11  Ch.  D.  372. 

Claim  for  unliquidated  damages  in  respect  of 
frandnlent  misrepresentation.  [See  H  104 
infra.] 

Petitioning  ereditoT^s  debt:  solieitor's  charges. 
[See  H  16  infra.] 

(2)  Shareholder's  petition, 

8. — ^Where  a  company  had  never  carried  on 
business,  and  had  no  shares  allotted,  no  debts 
and  no  property,  the  only  contributories  being 
seven  persons,  who  had  signed  the  memo- 
randum of  association,  the  Court  refused  to 
make  a  winding-up  order  on  the  application  of 
one  of  the  contributories  against  the  wish  of  the 
rest.  In  re  The  N&m  Gas  Generator  Company, 
46  Law  J.  Bep.  Chanc.  660 ;  Law  Bep.  4  Ch.  D. 
874. 

4. — On  a  shareholder's  petition  to  wind  up  a 
company  not  registered  under  the  Companies 
Acts,  the  Court  may  in  its  discretion  refuse  to 
make  any  order,  notwithstanding  that  there  is 
no  other  way  in  which  such  a  company  can  be 
wound  up  under  those  Acts.  In  re  The  Second 
Commercial  Benefit  Building  Society  (Lim.),  48 
Law  J.  Bep.  Chanc.  763. 

6, — In  order  to  entitle  a  fully-paid-up  share- 
holder to  a  winding-up  order  it  must  be  alleged 
and  proved  that  the  company  has  surplus  assets 
in  which  he  has  a  substantial  interest.  In  re 
The  Mica  Gold  Washing  Company  (App.),  Law 
Bep.  11  Ch.  D.  36. 

6. — Default  by  a  shareholder  in  payment  of 
calls  does  not  constitute  an  absolute  bar  to  his 
presenting  a  winding-up  petition.  In  re  The 
Biwnumd  Fuel  Compaaiy  (App.),  49  Law  J.  Bep. 
Chanc.  301 ;  Law  Bep.  13  Ch.  D.  400. 

7. — A  company,  which  had  ceased  to  carry 
on  business  for  more  than  a  year,  passed  a 
unanimous  resolution  at  an  extraordinary  gene- 
ral meeting  to  wait  until  a  change  of  trade 
rendered  it  desirable  to  proceed  with  its  business 
or  to  reconsider  its  position.     A  shareholder 
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shortly  afterwards  presented  a  petition  for  a 
winding-up  order  on  the  ground  that  the  com- 
pany had  oeased  to  carry  on  its  bnsiiiess,  which 
was  opposed  by  the  majority  of  the  shareholders : 
— HeldC  that  the  Ck)iirt,  having  r^;ard  to  the 
wishes  of  the  majority,  would  not  wind  up 
the  company.  In  re  The  JUiddleiboraugh  As- 
semhly  Roonu  Company  (App.),  49  Law  J.  Rep. 
Chanc.  418 ;  Law  Bep.  14  Ch.  D.  104. 

Semble,  although  a  shareholder,  who  presents 
a  winding-up  petition,  brings  his  case  within 
section  79  of  the  Companies  Act,  1879,  the 
Court  will  not  make  an  order  in  opposition  to 
the  wishes  of  the  majority  of  the  shareholders, 
unless  there  is  something  tyrannous  in  the  con- 
duct of  the  majority,  or  some  mischief  or  hard- 
ship will  result  to  the  minority  by  continuing 
the  company.    Ibid. 

8.— A  petition  for  winding  up  a  company 
may  be  presented  by  persons  who  have  obtained 
a  decree  of  the  Court  ordering  the  company  to 
allot  them  shares  and  register  them  as  share- 
holders, although  their  names  are  not  on  the 
register  at  the  time  of  the  presentation  of  the 
petition.  In  re  The  Patent  SUcm.  Engine  Com" 
pam/i  Law  Bep.  8  Ch.  B.  464. 

(3)  Demwrrahle  petition, 

9. — If  a  winding-up  petition  is  demurrable, 
by  reason  of  its  not  alleging  a  case  which 
would  authorise  the  Court  to  mi^e  a  winding-up 
order,  the  Court  has  no  jurisdiction  to  direct  a 
meeting  of  the  contributories  to  be  summoned, 
or  to  do  anything  but  dismiss  the  petition. 
Decision  of  Bacon,  V.C,  reversed.  In  re  The 
Langhwni  Skating  Rink  Company  (Zim.)  (App.), 
46  Law  J.  Bep.  Chanc.  346 ;  Law  Bep.  5  Ch.  D. 
669. 

(4)  Number  of  members, 

10. — ^Where  the  number  of  members  of  an 
unregistered  loan  society  formed  under  3  &  4 
Vict.  c.  110  had  at  the  date  of  a  creditor's  peti- 
tion to  wind  up  the  society  fallen  below  seven, 
although  the  number  of  members  had  formerly 
exceeded  that  number, — Held,  that  by  virtue  of 
sections  199  and  200  of  the  Companies  Act, 
1862,  no  winding-up  order  could  be  made,  but 
that  to  enable  the  Court  to  wind  up  the  affairs 
of  the  society  it  was  necessary  to  commence  an 
action  for  the  dissolution  of  the  partnership 
subsisting  amongst  the  present  members.  In  re 
The  Bolton  Benefit  Loan  Society.  Chop  v. 
Booth,  49  Law  J.  Bep.  Chanc  39 ;  Law  Bep.  12 
Ch.  D.  679. 

(5)  Order  where  assets  only  71. 

11. — On  a  petition  by  a  creditor  who  was 
the  holder  of  a  bill  of  exchange  for  100^,  which 
was  sigfned  by  the  managing  director  and  two 
other  (firectors,  the  Court  made  the  usual  wind- 
ing-up order,  notwithstanding  the  assets  of  the 
company  were  only  71.  In  re  Looey  ^  Company , 
46  I^w  J.  Bep.  Chanc.  660. 


(6)  Several  petitions. 

12. — A  creditor,  presenting  a  winding-up 
petition,  with  notice  that  anouier  creditor  has 
presented  a  petition  with  the  same  object,  does 
so  at  the  risk  of  having  his  petition  dismissed 
with  costs,  unless  he  can  prove  not  merely  that 
he  has  reason  to  suspect  that  the  first  petitioner 
is  in  collusion  with  the  company,  but  that  such 
collusion  actually  exists.  In  re  The  Norton 
Iron  Company,  47  Law  J.  Bep.  Chana  9. 

18. — ^Where  two  winding-up  petitions  were 
advertised  in  the  same  number  of  the  London 
Qaaette,  but  one  petition  was  presented  a  day 
before  the  other,  idthough  advertised  in  a  later 
page  of  the  Oaaette,  the  conduct  of  the  wind- 
ing-up order  was  given  to  that  petitioner  whose 
petition  was  first  presented.  In  re  The  Star' 
forth  Lane  CoUiery  Company  (Lim,),  48  Law  J. 
Bep.  Chanc.  416 ;  Law  Bep.  10  Ch.  D.  487. 

(7)  Unregistered  company. 

14. — An  unr^^tered  company  incorporated 
by  Act  of  Parliament  will  not  be  ordered  to  be 
wound  up  on  the  petition  of  unpaid  debenture 
holders  when  the  special  Act  gives  the  deben- 
ture holders  a  remedy  by  the  appointment  of  a 
receiver.  In  re  The  Heme  Bay  Waterworks 
Company,  48  Law  J.  Bep.  Chanc.  69 ;  Law  Bep. 
10  Ch.  D.  42. 

16. — ^Whether  an  unregistered  company  con- 
sisting of  more  than  twenty  persons,  and  not 
within  the  exceptions  mentioned  in  the  4th 
section  of  the  Companies  Act,  1862,  can  be 
wound  up  under  the  199th  section,  quaere.  In 
re  The  South  Wales  Atlantic  Steam  Skip  Com- 
pany (App.),  46  Law  J.  Bep.  Chanc.  177 ;  Law 
Bep.  2  Ch.  D.  763. 

'  A  firm  of  solicitors,  who  had  been  employed 
in  the  formation  of  a  company  which  consisted 
of  more  than  twenty  members,  and  which 
being  unregistered  was  illegal  under  the  4th 
section  of  the  Companies  Act,  1862,  and  who 
had  also  been  employed  by  the  manager  of  the 
company  to  defend  actions  brought  against 
individual  members  thereof  in  respect  of  matters 
incidental  to  the  business,  being  unable  to  ob- 
tain payment  of  their  bill  of  costs,  presented 
a  petition  for  winding-up  the  company : — Held 
(afiirming  the  decision  of  Malins,  Y.C),  that 
whether  such  a  company  could  be  wound  up  at 
all  or  not,  the  solicitors*  bill  of  costs  did  not 
constitute  a  sufficient  petitioning  creditor's  debt. 
And  semble  (per  James,  L.  J.),  if  such  a  company 
could  be  wound  up,  the  winding-up  could  not 
go  beyond  dealing  with  existing  assets  and 
providing  for  existing  liabilities,  and  could  not 
be  made  the  means  of  enforcing  contribution 
as  between  the  members.    Ibid. 

(8)  Life  Asswranee  company, 
16. — Petition  by  two  policy  holders  to  wind 
up  compulsorily  an  insurance  company  in  vo- 
luntary liquidation,  charging  false  representa- 
tions and  insolvency: — Held,  that  where  a 
company  was  in  voluntary  liquidation,  it  was 
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not  neoeeoary  to  oozudder  whether  a  prima  facie 
oaae  was  stated,  nor  order  secarity  for  costs 
nnder  the  Life  Assnranoe  C!ompanieB  Act,  1870, 
8.  21: — Held  also,  on  demurrer,  that  policy 
holders  might  present  a  petition  under  the  Act 
of  1870,  although  their  debts  did  not  amount  to 
60^.,  that  a  statement  that  under  the  circum- 
stances the  company  was  admittedly  insolvent 
was  a  sufficient  statement  that  they  could  not 
pay  their  debts;  and  that  the  allegations  of 
false  representations  and  the  appointment  of 
the  secretary  as  provisional  liquidator  wexe  suffi- 
cient to  render  it  proper  that  a  winding-up 
order  should  be  made.  In  re  The  BriHeh 
AlHanoe  Intwanoe  Company,  Law  Rep.  9  Gh.  D. 
635. 

On  demurrer  to  a  petition  the  petitioner's 
oounoel  must  open  his  case.    Ibid. 

17. — A.  prima  facie  case  of  insolvency  within 
the  meaning  of  the  Life  Assurance  Companies 
Act,  1870,  ^dll  not  be  considered  as  made  out, 
simply  because  the  company  has  not  at  present 
the  means  of  meeting  all  the  claims  which  might 
be  brought  against  it.  It  is  necessaiy  to  con- 
sider that  such  claims  might  not  arise  for  many 
years,  and  that  new  shares  might  be  issued  or 
new  capital  brought  in.  In  re  The  London 
and  Manchester  Indnetrial  Ineuranoe  Company 
(ZiiM.),  46  Law  J.  Bep.  Chano.  170 ;  Law  Bep.  1 
Oh.  D.  466. 

[And  see  Ikbttbakcb,  7-12.] 


(9)  Appea/ra/noe  an  hea/ri/ng, 

18. — ^Secured  creditors  are  entitled  to  appear 
on  the  hearing  of  a  winding-up  petition  without 
electing  between  resting  on  or  giving  up  their 
securities.  In  re  The  Carmarthmshire  Anthra- 
cite Coal  and  Iron  Company,  45  Law  J.  Bep. 
Ohanc.  200. 

[And  see  H  98  infra.] 


(10)  Effect  of  fovndinff'Up  order:  delewture 

holders. 

19. — ^A  debenture,  which  charged  the  chattels 
and  effects  from  time  to  time  belonging  to  the 
company  with  principal  at  a  future  date,  and 
half-yearly  interest  in  the  meantime,  contained 
a  clause  providing  that  until  default  was  made 
in  payment  of  the  principal  or  interest  for 
twenty-one  days  after  the  same  ought  respec- 
tively to  be  paid,  the  company  should  be  at 
liberty  to  receive  and  apply  the  assets  for  the 
purposes  of  the  company.  The  company  subseo 
quently  went  into  Uquidation  before  the  prin- 
cipal had  become  payable,  and  when  no  interest 
was  in  arrear: — Held,  that,  immediately  upon 
the  liquidation^  the  debenture  took  effect  as  an 
enforceable  security  upon  the  assets  comprised 
therein  as  they  then  existed,  and  that  the  money 
secured  by  the  debenture  became  immediately 
payable.  JBbdson  v.  The  Tea  Company,  49  Law 
J.  Bep.  Chanc  234 ;  Law  Bep.  14  Oh.  B.  869. 

Digest,  1875-1880. 


(h)  lAfuidaiar. 
(1)  Appointmmit  of 

20. — An  order  in  chambers  appointing  an 
accountant  official  liquidator  was,  on  the  motion 
of  a  large  majority  of  unsecured  creditors,  dis- 
charged, and  two  persons  engaged  in  a  business 
similar  to  that  of  the  company  were  appointed. 
In  re  The  Association  of  Land  Pinaaiciers,  Law 
Bep.  10  Ch.  D.  269. 

21. — In  appointing  an  official  liquidator  under 
a  compulsory  winding-up  order,  the  Court,  by 
consent,  directed  that  all  acts  required  or  autho- 
rised by  the  Companies  Acts  to  be  done  by  official 
liquidators,  might  be  done  by  the  official  liqui- 
dator thereby  appointed,  without  the  previous 
sanction  or  intei^erence  of  the  Court.  In  re  The 
Boehdale  Property  and  Qerieral  Finance  Com' 
pony,  48  Law  J.  Bep.  Chanc.  768 ;  Law  Bep.  12 
Ch.  D.  775. 

(2)  Provisional  Uqyndator. 

22.— A  provisional  liquidator  ought  not  to  be 
appointed  upon  an  em  pa/rte  application.  In  re 
The  London  and  Manchester  Industrial  Assur- 
ance Company  (^LimJ),  45  Law  J.  Bep.  Chanc. 
170;  Law  B^.  1  Ch.  D.  466. 

23. — Under  urgent  circumstances  a  provi- 
sional liquidator  was  appointed  without  the 
consent  of  the  company,  to  protect  the  assets, 
upon  his  undertaking  to  give  security,  and  pro- 
ducing an  affidavit  of  fitness  to  the  registrar. 
In  re  The  Mammersmith  Town  Sail  Compawy, 
Law  Bep.  6  Ch.  D.  112. 

Appomtmmvt  of:  commencement  of  windiny  up, 
[See  No.  37  infra.] 

(3)  LiaHUty  offer  costs. 

24. — ^An  official  liquidator  is  not  personally 
liable  for  the  costs  of  his  solicitor  in  the  wind- 
ing-up. In  re  The  Anglo-Moraman  Bwigaridm 
Junction  Bailmay  Company  (Lim,);  em  pa/rte 
Wathin  (App.),  45  Law  J.  Bep.  Chanc.  115; 
Law  Bep.  1  Ch.  D.  130. 

An  order  made  after  a  change  of  solicitors,  by 
consent,  that  the  old  solicitors  should  deliver 
over  the  books,  &o.,  and  that  the  liquidator 
should  pay  the  solicitors'  costs  when  taxed, — 
Held,  not  to  make  the  liquidator  personally 
liable.    Ibid. 

(4)  Assets  vesting  in, 

26.— The  provisions  of  the  Bankruptcy  Act 
relating  to  property,  goods  and  chattels,  of 
which  a  bankrupt  is  reputed  owner  at  the  com- 
mencement of  the  bar^onptcy,  do  not  apply  to 
the  winding-up  of  companies  under  the  Com- 
panies Acts,  1862  and  1867.  In  re  The  CrumUn 
Viaduct  Works  Company,  48  Law  J.  Bep.  Chana 
537 ;  Law  Bep.  11  Ch.  D.  766. 

26. — The  vendor  of  property  to  a  joint-stock 
company  agreed  to  invest  part  of  the  purchase- 
money  to  guarantee  the  payment  of  dividends 
at  71.  per  cent,  for  four  years.    A  considerable 
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sum  was  aocoidingly  invested  in  the  name  of 
trustees,  and  by  an  indenture  to  which  the 
vendor,  the  company  and  the  trustees  were  par- 
ties, it  was  dedared  that  the  trustees  should 
hold  the  fund  on  trust  to  pay  an  aliquot  part 
of  it  to  the  directors  every  half-year,  and  the 
vendor  covenanted  with  the  company  that  divi- 
dends at  7L  per  cent,  should,  for  four  years, 
be  paid  on  all  shares  issued  to  the  public.  The 
articles  of  association  of  the  company  provided 
that  dividends  should  be  payable  out  of  profits ; 
and  payments  made  to  the  directors  out  of  the 
guarantee  fund  should  be  considered  as  profits, 
and  applicable  only  to  the  payment  of  dividends. 
Before  the  expiration  of  four  years  the  company 
went  into  liquidation,  and  the  trustees  paid  the 
fund  in  their  hands  into  Court.  Upon  a  petition 
by  shareholders,  who  all^^ed  that  they  had 
taken  shares  on  the  faith  of  a  prospectus  which 
stated  the  fact  of  the  guarantee : — Held,  that 
the  fund  belonged  to  the  liquidator  as  assets  of 
the  company  in  the  winding-up.  In  re  StuaH's 
JVtMte,  46  Law  J.  Bep.  Chanc.  86 ;  Law  Bep.  4 
Ch.  D.  213. 

(6)  Removal  of, 

27. — The  rule  that  a  contributory  who  has 
not  paid  a  call  cannot  present  a  winding-up  peti- 
tion, applies  also  to  applications  under  the  wind- 
ing-up, «.^.  for  the  removal  of  the  liquidator, 
and,  therefore,  a  summons  for  the  removal  of  a 
liquidator,  by  a  person  who  had,  by  an  order  of 
the  Court,  been  made  a  contributory,  but  who 
intended  to  appeal  from  that  order,  was  dis- 
missed, on  the  ground  above  stated,  although 
he  offered  to  pay  the  amount  of  the  call  into 
Court  to  abide  the  result  of  the  decision  of  the 
Court  of  Appeal  as  to  its  validity.  In  re  The 
Norwieh  Provident  Imwranoe  Society ;  in  re 
He^keth,  49  Law  J.  Bep.  Chanc.  187 ;  Law  Bep. 
18  Ch.  D.  698. 

28. — The  jurisdiction  of  the  Court  to  remove 
a  liquidator  under  section  141  of  the  Companies 
Act,  1862,  for  '<due  cause  shewn  **  is  not  equi- 
valent to  a  power  of  removal  ''if  the  Court 
shall  think  fit."  The  removing  of  the  liqui- 
dator is  not  a  matter  of  pure  judicial  discretion, 
but  some  unfitness  in  hun  must  be  shewn.  In  re 
The  Sir  John  Moore  Gold  Mxm/ng  Compa/ny 
(App.).  Law  Bep.  12  Ch.  B.  326. 

The  secretary  of  a  company  was  appointed 
liquidator  under  a  voluntary  winding-up.  He 
paid  the  debts,  and  completed  the  winding-up, 
except  that  a  small  sum  remained  in  his  lumds 
for  division  among  the  contributories.  A  con- 
tributory took  proceedings  to  make  the  liqui- 
dator and  two  of  the  directors  liable  for  sums, 
for  which  he  alleged  that  they  had  made  them- 
selves accountable  before  the  winding-up.  The 
liquidator  was  intimate  with  the  two  directors, 
hsul  refused  to  take  proceedings  against  one  of 
them,  and  expressed  a  decided  view  in  favour 
of  their  conduct  in  the  matters  complained  of. 
The  Court  was  of  opinion  that  a  prima  fade 
case,  which  called  for  an  answer,  was  made  out 
against  the  liquidator,  and  also  against  the  two 


directors  :~-Held  (by  Bacon,  Y.O.,  and  by  the 
Court  of  Appeal),  that  the  case  was  one  in 
which  due  cause  was  shewn  for  removing  the 
liquidator.    Ibid. 

(6)  Power  to  oorvt^nue  htsi/neu. 

29. — The  Court  cannot  sanction  a  contract 
by  the  liquidator  in  carrying  on  the  business  of 
the  company  under  the  95th  section  of  the  Com- 
panies Act,  1862,  unless  it  is  shewn  that  its 
object  is  the  beneficial  winding-up  of  the  com- 
pany, and  that  it  is  highly  expedient  for  that 
purpose.  Therefore,  where  the  object  of  a  pro- 
posed business  contract  was  to  &cilitate  the 
reconstruction  of  the  company: — Held  (rever- 
shig  the  decision  of  Halins,  Y.C),  that  the 
Court  had  no  jurisdiction  to  sanction  the  con- 
tract. In  re  The  Wreck  Hecowry  and  Salvage 
Company  (App.),  Law  Bep.  15  Ch.  D.  353. 

(7)  Power  of  sunmnaig  liquidator, 

30. — Where  a  company  is  being  wound  up 
voluntarily  under  the  Companies  Act,  1862,  the 
survivor  of  two  joint  liquidators  has  no  power  to 
affix  the  company's  seal,  unless  such  power  is 
expressly  reserved  at  the  time  of  the  appoint- 
ment. In  re  The  Metropolitan  Bank  and  In  re 
The  Vendor  and  Purchaser  Act,  1874, 45  Law  J. 
Bep.  Chana  525;  Law  Bep.  2  Ch.  D.  366. 

(0)  Receiver. 

31. — Beceiver  and  manager  of  the  property 
of  a  limited  mining  company  appointed  on  in- 
terlocutory application.  Peek  v.  The  Trimtaran 
Goal,  Iron  and  Steel  Company^  45  Law  J.  Bep. 
Chana  281 ;  Law  Bep.  2  Ch.  D.  115. 

Diicharye  of  receiver  appointed  for  debenture 
holders,    [See  Bboeiybb,  6.] 

(d)  Creditors, 

(1)  Landlord's  claim  for  rent, 
(i)  Claim  for  future  rent. 

82. — ^When  a  company  in  winding  up  is  les- 
see of  property  for  an  unexpired  term,  the  land- 
lord's claim  in  respect  of  future  rent  is  a  claim 
of  a  certain  and  ascertained  amount ;  and  where 
the  company  is  solvent  the  landlord  is  entitled 
to  have  set  apart  to  indemnify  him  such  a  sum 
as  by  means  of  principal  and  interest  will  cover 
all  future  payments  of  rent  during  the  term. 
Oppenheimer  v.  The  British  and  Foreign  Ex- 
change  and  Investvient  Ba/nk,  46  Law  J.  Bep. 
Chanc.  882  ;  Law  Bep.  6  Ch.  B.  744. 

83. — M.  was  second  mortgagee  of  leaseholds 
which  had  been  underlet ;  the  underlease  was 
assigned  to  a  company.  A  claim  by  M.  in  the 
voluntary  winding-up  of  the  company  to  have 
a  sum  impounded  to  meet  future  rent  was  re- 
jected. In  re  The  Westhoume  Grove  Drapery 
Company.  Mann's  Claim,  46  Law  J.  Bep.  Ghana 
525 ;  Law  Bep.  5  Ch.  D.  248. 
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(ii)  Dittreu  for  rent, 

84. — ^A  landlord  is  not  by  reason  of  his  power 
of  distress  a  secnred  creditor  within  the  mean- 
ing of  section  10  of  the  Judicature  Act,  1875 ; 
and  therefore  the  bankruptcy  law  permitting 
distress  for  one  year's  arrears  of  rent  has  not 
superseded  the  old  rule  in  winding  up.  In  re 
The  Goal  Contumertt  Aisooiationt  46  Law  J.  Bep. 
Ghana  601 ;  Law  Rep.  4  Oh.  D.  625,  and  In  re 
The  Bridgwater  JBnffineering  Ckmpany  {Lim,\  48 
Law  J.  Bep.  Chanc.  389;  Law  Bep.  12  Oh.  D. 
18L 

Gircumstances  under  which  possession  of 
leasehold  property  by  the  liquidator  of  a  com- 
pany, being  for  the  joint  accommodation  of  the 
landlord  and  the  company  and  not  for  the  busi- 
ness of  the  liquidation,  was  held  not  to  entitle 
the  landlord  to  rent.  In  re  The  Bridgwater 
Engineering  Company  (Ztm.),  supra. 

85,— ;Where  in  the  winding-up  of  a  company 
the  liquidator,  for  the  convenience  of  the  wind- 
ing-up and  with  a  view  to  the  better  realisation 
of  the  company's  assets,  retains  possession  of 
leasehold  property  belonging  to  the  company, 
leave  will  be  granted  to  the  lessor  of  the  com- 
pany to  distrain  for  rent  which  has  accrued  due 
to  him  after  the  commencement  of  the  winding- 
up  ;  but  as  to  previous  arrears  of  rent,  he  will 
not  be  allowed  to  distrain,  but  must  prove  in 
the  winding-up.  In  re  The  North  Yorkshire 
Iron  Company  (Lim,);  em  pwrte  Biohardson, 
Johnson  ^  Company,  47  Law  J.  Bep.  Ghana  833 ; 
Law  Bep.  7  Ch.  D.  661. 

86.— The  163rd  section  of  the  Companies 
Act,  1862,  only  applies  to  cases  in  which  a  cre- 
ditor of  the  company  is  proceeding  s^ainst  the 
estate  and  effects  of  the  company.  Where, 
therefore,  a  supNerior  landlord  levied  a  distress 
for  rent  and  seized  the  goods  of  a  company  in 
liquidation  which  were  on  the  premises  of  his 
lessee,  the  company  being  in  occupation  of  the 
premises  under  an  arrangement  with  the  lessee, 
but  no  assignment  or  underlease  having  been 
made  to  the  company, — Held,  that  the  superior 
landlord,  not  being  a  creditor  of  the  company, 
could  not  be  restrained  from  proceeding  with 
his  distress.  In  re  The  Lwndy  Ghramte  Company 
(40  Law  J.  Bep.  Ghana  588)  discussed  and  ap- 
proved. In  re  The  Regent  United  Service  Stores; 
ex  parU  Burhe  (App.),  47  Law  J.  Bep.  Ghana 
677 ;  Law  Bep.  8  CL  D.  616. 

(2)  Debenture  holders :  proof  by. 

87.— A  land  company  which  was  empowered 
by  articles  to  borrow  money  for  the  purposes 
of  the  company,  provided  that  the  amount 
borrowed  should  not  at  any  time  exceed  the 
amount  of  the  unpaid  subscribed  capital,  ib- 
sned  debentures  whereby  they  bound  "them- 
selves and  their  successors  and  their  real  and 
personal  estate  "  for  payment  of  the  sums  ad- 
vanced, with  a  proviso  that  the  holders  of  the 
debentures  should  be  entitled  to  be  paid  the 
principal  and  interest  secured  to  them  respec- 
tively ^lori  passu.    The  company  was  in  liqui- 


dation, a  provisional  liquidator  having  been 
appointed  on  the  petition  of  the  company,  and 
a  resolution  having  been  subsequently  passed 
for  a  voluntary  winding-up,  which  was  con- 
tinued under  supervision.  On  a  claim  by  de- 
benture holders  to  be  entitled  to  a  primary 
charge  on  the  company's  property,  including 
the  uncalled  capital, — Held,  that  the  deben- 
tures were  a  charge  on  the  real  and  personal 
estate  of  the  company  as  it  existed  at  the  com- 
mencement of  the  winding-up,  but  not  including 
the  then  uncalled  capital,  and  that  the  deben- 
ture holders,  so  &r  as  they  failed  to  obtain  pay- 
ment in  full  out  of  the  property  comprised  in 
their  chaige,  could  prove  with  the  other  credi- 
tors against  the  general  assets.  Held  also,  that 
the  winding-up  must  be  taken  to  have  com- 
menced at  the  date  of  the  appointment  of  the 
provisional  liquidator.  In  re  The  Colonial 
Trusts  Corporation;  ex  parte  Bradsha/w,  Law 
Bep.  15  Ch.  D.  465. 

88. — Shareholders  who  hold  debentures  pur- 
porting to  charge  all  the  property  of  a  company 
which  by  its  articles  is  empowered  to  mortgage 
all  its  property,  have  priority  over  the  general 
creditors,  and  that  although  the  register  of 
debentures  kept  by  the  company  be  defective. 
In  re  The  General  South  American  Compemy 
(App.),  Law  Bep.  2  Ch.  D.  337. 

89. — By  the  debenture  bonds  of  a  railway 
company  the  undertaking  and  works  were 
cha^^ed  with  the  payment  of  the  principal  debt 
at  the  end  of  one  year  from  the  date  of  the 
bonds,  with  interest  in  the  meantime  at  the 
rate  of  6Z.  per  cent,  per  annum.  The  bonds 
not  having  been  paid  at  maturity  the  holders 
recovered  judgment  in  an  action  for  the  prin- 
cipal, interest,  damages  and  costs.  The  com- 
pany was  afterwards  ordered  to  be  wound  up  : 
— ^Held  (affirming  the  decision  of  Bacon,  Y.G.), 
that  the  holders  of  the  bonds  could  only  prove 
for  the  amount  of  the  judgment  debt  with  in- 
terest at  42.  per  cent,  from  the  date  of  the 
judgment,  and  a  claim  to  prove  for  the  extra 
21.  per  cent,  was  disallowed.  In  re  The  Euro^ 
peam,  Central  Railway  Conwany  {lAm,);  ex  parte 
The  Oriental  Financial  Corporation  (App.),  46 
Law  J.  Bep.  Ghana  57  ;  Law  Bep.  4  Oh.  D.  33. 

40. — The  directors  of  a  company  had  power 
to  mortgage  the  property  of  the  company,  and 
to  issue  debentures;  and  otherwise  to  raise 
money  for  the  purposes  of  the  company.  The 
directors  issued  100  debentures  for  2502.  each 
at  six  per  cent,  interest ;  of  which  sixty  were 
taken  up  at  once  at  d5l.  The  other  forty  they 
placed  in  the  hands  of  two  directors  in  trust 
for  the  company.  The  directors  then  borrowed 
8,0007.  from  the  I.  F.  Association,  as  security, 
for  which  they  mortgaged  the  forty  debentures, 
and  gave  promissory  notes  for  10,0002.,  at  ten 
per  cent,  interest.  The  notes  were  dishonoured. 
The  debt  to  the  I.  F.  Association  was  not  paid ; 
and  the  company  was  ordered  to  be  wound  up : 
— Held,  that  the  I.  F.  Association  was  entitled 
to  rank  pari  passu  with  the  sixty  debenture 
holders ;  but  to  prove  on  the  forty  debentures 
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for  interest  at  six  per  cent,  only ;  and  for  bo 
much  only  of  .their  whole  debt  aa  was  actually 
due.  In  ra  Ths  Regenfs  Canal  Ironwarkt  Chm- 
pony  {Lim.),  45  Law  J.  Bep.  Ohanc.  860 ;  Law 
Bep.  3  Ch.  D.  43 ;  affirmed  on  appeal,  46  Law  J. 
Bep.  Ghanc.  620;  Law  Bep.  8  Gh.  D.  411. 

(3)  Piolufff  holden :  proof  by. 

Imuranoe  oompany:   amalgamation:  proqf  by 
poUoy  holder.    [See  0  4,  6,  supra.] 

Proof  for  damages  for  breaeh  of  eontraet  to  allot 
fuUy  paid-vp  sharee.    [See  D  72  supra.] 

(4)  Secured  eredUon. 
(i)  Befinitum  qf.    [See  H  46  infra.] 

(ii)  Proof  by. ' 

41. —The  Judicature  Act,  section  10,  does 
not  make  the  rules  in  section  10  of  the  Bank- 
ruptcy Act,  1869,  applicable  to  the  winding-up 
of  companies.  Moor  v.  The  Anglo-Italian 
Bank,  Law  Bep.  10  Ch.  D.  681. 

Where  a  petitioning  creditor  omits  in  his 
petition  either  to  put  a  value  on  his  security  or 
to  state  his  willingness  to  give  up  his  security 
in  the  event  of  the  debtor  being  adjudicated 
bankrupt,  the  security  is  not  thereby  forfeited. 
Ibid. 

An  injunction  will  not  be  granted  to  restrain 
an  incumbrancer  on  immoveable  property  situate 
abroad  from  prosecuting  proceedings  in  that 
country,  even  though  the  mortgagor  be  a  com- 
pany in  liquidation,  at  all  events  if  the  party 
seelong  the  injunction  can  appear  and  assert 
his  rights  before  the  foreign  Court.    Ibid. 

42.— The  provisions  of  section  10  of  the 
Judicature  Act,  1875,  as  to  the  winding-up  of 
insolvent  companies,  do  not  apply  to  companies 
that  at  the  commencement  of  the  Act  were 
already  in  liquidation;  and  consequently  the 
creditors  of  such  companies  are  entitled  to 
prove  for  the  full  amount  of  their  claims  with- 
out any  deduction  for  securities  held,  although 
their  claims  were  not  admitted  before  the  com- 
mencement of  the  Act.  In  re  Joseph  Suohe  and 
Company  (^Zim.),  45  Law  J.  Bep.  Chanc.  12; 
Law  Bep.  1  Ch.  D.  49. 

43. — The  provisions  of  the  10th  section  of 
the  Judicature  Act,  1875,  for  the  winding-up  of 
insolvent  companies  according  to  the  rules  of 
Bankruptcy,  do  not  apply  to  companies  already 
being  wound  up,  where  the  claims  of  the  credi- 
tors have  been  ascertained  and  admitted  prior 
to  the  commencement  of  the  Act.  In  re  The 
Phcenix  Beseemer  Steel  Company,  45  Law  J.  Bep. 
Chanc.  11. 

(5)  Prtferential  €kbti, 

44.— The  10th  section  of  the  Judicature  Act, 
1875,  only  assimilates  the  rules  to  be  observed 
in  winding  up  a  oompany  to  those  previously 
existing  in  bankruptcy  so  far  as  relates  to  the 
mode  of  proof,  and  the  debts  which  may  be 
proved    It  does  not  extend  to  give  to  any  debts 


such  right  of  preferential  proof  as  they  would 
have  had  in  bankruptcy,  ^f^  ^  The  Albion 
Steel  and  Wire  Company  {Lim,),  47  Law  J.  Bep. 
Chana  229 ;  Law  Bep.  7  Ch.  D.  547. 

46. — Arrears  of  income  tax  owing  to  a 
liquidating  oompany  are  payable  in  priority  to 
ouier  debts.  In  re  Heniey  J^  Company  (Xim.) 
(App.),  48  Law  J.  Bep.  Chana  147 ;  Law  Bep. 
9  Ch.  D.  469. 

(6)  Execution  eredUore, 

46.— Section  10  of  the  Judicature  Act^  1875, 
by  which  in  the  winding-up  of  oompaaies  the 
same  rules  are  to  prevail  "  as  to  the  respective 
rights  of  secured  and  unsecured  creditors,  and 
as  to  debts  and  liabilities  proveable,"  as  prevail 
under  the  law  of  bankruptcy,  renders  the  87th 
section  of  the  Bankruptcy  Act,  1869,  applicable 
to  the  winding-up  of  a  company.  Accordingly, 
if  the  property  of  a  company  be  sold  under  an 
execution,  and  a  winding-up  petition  be  pre- 
sented within  fourteen  days  of  the  sale  and  a 
winding-up  order  made  upon  it,  the  proceeds  of 
the  sale  must  be  handed  over  to  the  official 
liquidator.  In  re  The  Printing  and  Numerical 
Regietering  Company  (Xm.),  47  Law  J.  Bep. 
Chanc.  580  ;  Law  Bep.  8  Ch.  D.  535. 

The  term  "  secured  creditor "  is  not  limited 
to  one  who  holds  a  security  by  contract,  but 
embraces  the  case  of  a  security  g^ven  by  inter- 
position of  a  Court.  In  re  The  Albion  i^eel  and 
Wire  Company  (see  No.  44  supra)  distinguished. 
Ibid. 

47. — The  Court  has  a  discretion  under  the 
Companies  Act,  1862,  to  permit  an  execution 
put  in  force  after  the  commencement  of  wind- 
ing-up to  be  proceeded  with.  In  re  The  Bail- 
way  Plant  and  Steel  Company  ;  ew  parte  Taylor, 
47  Law  J.  Bep.  Chanc.  821 ;  Law  Bep.  8  Ch.  D. 
183. 

An  execution  creditor  who  had  not  seized  till 
after  the  petition  had  been  presented  was  held 
entitled  to  the  benefit  of  his  execution  where  it 
appeared  that  the  delay  in  his  proceedings  had 
been  owing  to  representations  and  applications 
for  indulgence  on  behalf  of  the  company.  Ibid. 

The  rules  in  winding-up  as  to  execution  cre- 
ditors are  not  superseded  under  section  10  of 
the  Judicature  Act,  1875,  by  the  rules  in  bank- 
ruptcy.   Ibid. 
Zeace  to  iteue  execution,    [See  1 1  infra.] 

(7)  Biimieaal  of  action  no  bar  to  claim, 

48.— The  dismissal  for  want  of  prosecution 
of  an  action  brought  against  a  company  does 
not  bar  a  claim,  in  respect  of  the  same  matter, 
in  the  winding-up  of  the  company.  In  re  The 
Orrell  Colliery  and  Fire  Brick  Company;  BoWi 
Claim,  48  Law  J.  Bep.  Chanc  655 ;  Law  Bep. 
12  Ch.  D.  681. 

(8)  Compromiee  enforeeahle  againtt, 

49.— The  claim  of  a  creditor  in  a  winding- 
up  was  compromised: — Held,  that  there  was 
Jurisdiction  to  enforce  that  compromise  agaixist 
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the  creditor  by  sammons  in  the  winding-up. 
Jn  re  Gaudet,  Frhre$  (Zim.).  Le$Ue*»  Cote, 
48  Law  J.  Bep.  Chano.  818;  Law  Bep.  12  Gh.  D. 
882. 

(9)  Creditor  shareholder,  right  of,  to  dvoidend, 

60. — In  the  winding-up  of  an  nnlimited 
oompany,  a  creditor  shareholder,  who  has  paid 
all  calls  which  have  become  due,  is  entitled  to 
receive  dividends  at  the  same  time  and  at  the 
same  rate  as  the  other  creditors.  The  right  of 
audi  a  creditor  \s  not  affected  by  section  10  of 
the  Judicature  Act,  1876.  In  re  The  West  of 
England  Bank;  ex  pwrte  Brown,  48  Law  J. 
Bep.  Chanc.  604;  Law  Bep.  12  Ch.  D.  823. 

(e)  Contrihutories. 

(1)  Person  mho  has  never  contracted  to  take 

shares. 

51.— W.  bought  shares  in  the  name  of  H., 
who  was  described  in  the  transfer  as  a  gentle- 
man, but  was,  in  fact,  W.'s  foreman,  at  wages 
of  21.  2s.  a  week,  his  address  being  correctly 
given  at  W.'s  factory ;  and  the  directors,  who 
had  power  to  disapprove  of  transferees,  regis- 
tered the  transfer  without  objection.  On  the 
company  being  wound  up, — Held,  that  as  W. 
had  never  contracted  with  the  company  to  take 
the  shares,  he  could  not  be  made  a  contributory 
in  respect  of  them.  In  re  The  Hvmher  Iron- 
works and  iShipbmldinff  Conipany.  WUlianM^s 
Case,  45  Law  J.  Bep.  Chano.  48 ;  Law  Bep.  1 
Ch.  D.  576. 

(2)  Cowtraet   to   incur    liability    beyond    the 
nominal  anunmt  of  the  shares. 

52. — By  the  memorandum  of  association  of 
a  company  the  liability  of  the  shareholders  was 
limited  to  lOl.  per  share ;  but  by  the  articles  it 
was  provided  that  each  shareholder  for  the 
time  being  should  contribute  towards  payment 
of  two  debts,  for  which  certain  shareholders 
bad  given  promissory  notes,  *'  according  to  the 
number  of  his  shares."  The  company  was  being 
wound  up,  and  payment  of  15,0002.  which  was 
still  due  in  respect  of  the  said  two  debts  had 
been  demanded  by  the  holders  of  the  notes. 
The  liability  of  holders  of  fully  paid-up  shares 
to  contribute  towards  payment  of  this  sum  had 
been  decided  in  MaoswelTs  Case  (44  Law  J.  Bep. 
Ghana  423 ;  Law  Bep.  20  Bq.  585),  and  M.,  a 
holder  of  258  fully  paid-up  shares,  was  put  on 
the  list  of  contributories.  The  number  of  shares 
issued  was  12,706,  and  the  capital  authorised  by 
the  memorandum  had  been  called  up.  A  call 
was  now  made  upon  M.  and  the  other  holders 
of  fully  paid-up  shares  for  contribution  towards 
the  sum  of  15,0002. :— Held  (by  Malins,  V.C), 
that  M.  was  liable,  so  long  as  any  part  of  the 
debt  remained  unpaid,  to  contribute  with  those 
who  could  pay,  not  in  the  proportion  of  258 
to  12,706,  but  in  proportion  to  the  number  of 
those  who  for  the  time  being  were  able  to  pay. 
But  upon  appeal  it  was  held,  varying  this  ded- 


«ion,  that  M.  was  only  liable  in  the  proportion 
of  258  to  12,706.  In  re  The  Maria  Anna  and 
Steinbank  CoaXamd  Coke  Company  (JUm^  (App.), 
46  Law  J.  Bep.  Chanc.  819 ;  Law  Bep.  6  Gh.  B. 
447. 

(3)  Trustees  of  shades  not  on  register. 

68. — On  a  sale  of  ironworks  to  a  company 
payment  was  partly  made  in  1,000  shares  of 
602.  each,  on  which  402.  was  considered  as  paid. 
A  part  of  the  agreement,  which  was  incorporated 
in  the  articles  of  association,  was,  that  these 
shares  should  be  placed  in  the  power  of  the 
company  to  secure  a  guarantee  given  by  the 
vendor  for  payment  of  a  dividend  of  ten  per 
cent,  for  five  years,  and  that  this  should  be  done 
by  a  transfer  of  these  shares  to  trustees  for  the 
company ;  but  it  was  expressly  agreed  that  the 
trustees  should  not  be  registered  as  owners. 
The  shares  were  issued  to  the  vendor  and  re- 
mained in  his  name  till  the  winding-up.  A 
transfer  of  the  shares  was  made  to  the  trustees, 
but  was  not  registered.  On  the  winding-up  the 
liquidator  placed  the  trustees  on  the  list  of 
shareholders  and  contributories  in  respect  of 
these  shares : — Held,  that  they  were  improperly 
placed  on  such  list,  and  that  an  order  must  be 
made  for  the  removal  of  their  names.  In  re 
The  West  Hartlepool  Iron  Company  (Xim.)  ;  ex 
parte  Gray,  45  Law  J.  Bep.  Chanc.  342 ;  Law 
Bep.  1  Gh.  D.  664. 

(4)  Baaikfrupt  or  li^^uidating  shareholder. 

54. — In  the  winding-up  of  a  company  neither 
can  a  shareholder  who  has  become  bankrupt  or 
gone  into  liquidation,  nor  can  the  trustee  under 
such  bankruptcy  or  liquidation  who  has  dis- 
claimed in  accordance  with  the  23rd  section  of 
the  Bankruptcy  Act,  1869,  before  any  call  has 
been  made  in  the  winding-up,  be  placed  upon 
the  list  of  contributories.  In  re  The  West  of 
England  and  South  Wales  District  Bank;  ex 
parte  Budden  and  Roberts,  48  Law  J.  Bep. 
Ghana  764;  Law  Bep.  12  Gh.  D.  288. 

(5)  Husband  qf female  shanreholder. 

55. — Mrs.  P.,  being  absolutely  entitled  to 
twenty-six  shares  in  the  W.  Bank,  in  May,  1878, 
married  H.,  having  previously  executed  a  settle- 
ment of  the  shares,  which,  however,  was  never 
r^^tered,  and  did  not  in  any  way  come  to  the 
knowledge  of  the  bank.  Li  the  winding-up  H.'s 
name  was  put  upon  the  list  as  a  contributory  in 
his  own  right  On  a  summons  to  vary  the  certi- 
ficate,— Held,  that,  as  xmder  the  78th  section  of 
the  Companies  Act,  1862,  H.  was  liable  to  con- 
tribute the  same  sum  as  his  wife  would  have 
been  liable  to  contribute  if  she  had  not  married, 
and  also  as,  under  the  75th  section  of  the  same 
Act,  such  liability  created  a  debt,  H.,  upon  his 
marriage,  became  a  debtor  to  the  company,  and 
not  merely  the  husband  of  a  debtor,  and  there- 
fore that  the  "  Married  Woman's  Property  Act 
(1870)  Amendment  Act,  1874,"  had  no  applica- 
tion, and  that  H.  had  rightly  been  put  upon  the 
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list  as  a  oontribntory  in  his  own  right,  bat  that 
the  more  proper  mode  of  entering  his  name  on 
the  list  would  be  as  a  oontributoiy  under  the 
78th  section*of^the  Companies  Act,  1863.  In  re 
The  West  of  JBhigltmd  cmd  South  Wales  Digtriet 
Bank.  JEateher^s  Case,  48  Law  J.  Rep.  Chano. 
723 ;  Law  Rep.  12  Ch.  D.  284. 

(6)  ExeeutrisB  ofpenon  who  had  ngned  me* 
morandtim  of  association. 

66. — In  1863  M.  signed  the  memorandum  and 
articles  of  association  of  a  company  for  fifty 
shares,  and  agreed  to  become  a  director  of  it. 
He  never  had  any  shares  allotted  to  him,  never 
was  placed  on  the  register  of  shareholders,  and 
never  acted  as  a  director.  In  1864  the  directors 
allotted  all  the  shares  in  the  company  to  other 
parties.  In  1868  they  declared  eighty-nine  of 
those  shares  forfeited.  In  1869  M.  died ;  and  in 
1874,  on  the  winding-up  of  the  company,  his 
executrix  was  placed  on  the  list  of  contribu- 
tories : — Held,  that  her  name  must  be  removed, 
with  costs.  In  re  The  Tal-y-Drws  Slate  Com' 
pany  (Xtm.).  Jfackley's  Caie,  45  Law  J.  Bep. 
Ghana  168 ;  Law  Bep.  1  Ch.  D.  247. 

(7)  Directors  of  company, 

67. — The  signing  of  the  memorandum  of  as- 
sociation is  conclusive  as  regards  the  number  of 
shares  agreed  to  be  taken,  but  not  as  regards 
their  quality,  which  may  be  afterwards  varied. 
In  re  The  New  Buaston  Lime  Company.  Duke^s 
Case,  45  Law  J.  Bep.  Chanc.  389 ;  Law  Bep.  1 
Ch.  D.  620. 

The  articles  of  association  of  a  company,  whose 
capital  was  divided  into  A,  or  ordinary,  and  B, 
or  preference  shares,  provided  that  the  qualifi- 
cation of  a  director  should  be  the  holding  of 
fifty  shares.  D.,  a  director,  subscribed  the  me- 
morandum of  association  for  fifty  B  shares,  but 
he  subsequently  applied  for  twenty-five  B  and 
twenty-five  A  shares,  which  were  allotted  to  him 
in  pursuance  of  an  arrangement  which  was  an- 
nounced in  the  prospectus,  that  the  directors 
should  take  one  half  of  their  subscriptions  in 
ordinary  shares  instead  of  in  B  shares  exclu- 
sively ;  and  he  was  registered  as  the  holder  of 
twenty-five  B  and  twenty-five  A  shares  only.  In 
the  winding-up  of  the  company, — Held,  that  D. 
was  a  contributory  in  respect  of  twenty-five  B 
and  twenty-five  A  shares  only.  Fowler^s  Case 
(42  Law  J.  Bep.  Chanc.  9)  doubted.    Ibid. 

Liability  of  directors  as  contribtttories  in  respect 
of  their  qtuUifying  shares,  [See  D  7,  68 
supra.] 

(8)  Past  members, 

68. — The  name  of  a  shareholder  in  an  Eng- 
lish company  who  was  resident  in  India  and  was 
insolvent  at  the  time  of  the  winding-up  order, 
but  afterwards  obtained  his  discharge,  was  placed 
on  the  list  of  contributories,  the  Court  holding 
that  his  liability  was  not  proveable  in  the  Indian 
insolvency  proceedings.    In  re  The  Ea^A  India 


Cotton  Agency,    Fwrdonje^s  Case,  Law  Bep.  S 
Ch.  D.  624. 

69.— Section  38  of  the  Companies  Act,  1862, 
applies  to  a  company  registered  under  7  &  8  Vict, 
c.  110,  and  afterwards  compulsorily  registered 
under  section  209  of  the  Companies  Act,  1862, 
and  under  the  winding-up  of  such  a  company,  a 
past  member  is  liable  to  be  placed  on  the  B  list 
of  contributories  in  respect  of  shares  held  by 
him  within  a  year  previous  to  the  winding-up. 
The  Etvropea/n  Society  Arbitration  Acts,  Mam^ 
say's  Case  (App.),  46  Law  J.  Bep.  Chanc.  411 ; 
Law  Bep.  3  Ch.  D.  388. 

(9)  Cancellation  of  shares, 

60. — The  deed  of  settlement  of  a  company 
which  was  originally  established  as  a  life  assur- 
ance company,  contained  a  power  to  effect  in- 
surances against  every  kind  of  risk  which  might 
be  effected  according  to  law,  and  might  be 
thereafter  determined  upon,  to  amend  the  pro- 
visions of  the  deed,  to  increase  or  diminish  the 
amount  of  capital,  and  to  alter  the  objects, 
business  and  constitution  of  the  company.  In 
exercise  of  this  power  it  was  resolved  to  under- 
take fire  Insurance  and  guarantee  business,  and 
for  that  purpose  new  shares,  called  B  shares, 
were  issued  to  be  specially  appropriated  to  the 
new  businesa  The  company  being  afterwards 
advised  that  the  new  company  was  ultra  vireSt 
the  B  shares  were  cancelled  and  a  new  fire  in- 
surance company  was  formed,  to  which  the  assets 
and  liabilities  of  the  fire  department  of  the  old 
company  were  transferred.  Upon  the  winding- 
up  of  the  old  company,  the  Court  being  of 
opinion  upon  the  construction  of  the  deed  of 
settlement,  that  the  undertaking  of  the  new 
business  and  the  issuing  of  the  B  shares  were 
intra  vires, — Held  (aflSrming  the  decision  of 
Bacon,  y.C),  that  the  B  shareholders  were  liable 
to  be  placed  on  the  list  of  contributories  as  past 
members,  and  that  the  cancellation  of  the  shares, 
though  valid  as  a  compromise  of  all  claims  be- 
tween the  B  shareholders  and  the  company, 
could  not  affect  their  liability  in  respect  of  debts 
contracted  before  the  cancellation.  In  re  The 
Norwich  Provident  Insurance  Society.  BaiKs 
Case  (App.),  47  Law  J.  Bep.  Chanc.  601 ;  Law 
Bep.  8  Ch.  D.  334. 

Holders  ofsha/res  which  have  been  cwnceUed  or 
surrendered,    [See  D  84,  86  supra.] 

Trantferee  of  shares  :  void  amalgamation,    [See 
G  2  supra.] 

(10)  Fire  and  life  insurance :  distinct  depart' 

monts. 

61. — It  is  perfectly  lawful  for  a  company, 
such  as  a  fire  and  insurance  company,  to  estab- 
lish distinct  departments  with  distiuct  shares 
for  each  class  of  business,  and  to. contract  with 
its  policy-holders  that  they  should  have  the  right 
of  resort  to  the  fire  or  life  assets  respectively 
alone;  and  therefore,  where  tMs  is  the  case, 
upon  the  winding-up  of  the  company,  the  present 
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fire  memben  being  ezfaausted,  the  liquidator  is 
entitled  to  make  a  call  in  respect  of  fire  liabili- 
ties  upon  a  past  fire  member  withoat  first  calling 
npon  present  life  members.  Jn  re  The  Norreu^ 
Provident  Insurance  Society.  BatJCs  CoMf  48 
Law  J.  Bep.  Chanc.  411;  Law  Bep.  11  Ch.  D. 
886. 

62. — A  fire  and  life  insurance  company  es- 
tablished distinct  departments,  with  distinct 
shares  for  each  class  of  business,  and  contracted 
with  its  life  and  fire  policy  holders  that  they 
should  respectively  have  the  right  of  resort  to 
the  fire  or  life  assets  respectively  alone.  In  the 
winding-up  of  the  company  the  resources  of  the 
existing  fire  shareholders  were  exhausted.  The 
liquidator  having  made  a  call  on  the  past  fire 
shareholders  in  respect  of  the  unsatisfied  fire 
liabilities,  although  there  were  existing  solvent 
life  shareholders, — Held,  that  whatever  the  equi- 
ties between  the  fire  and  life  shueholders  and 
their  respective  creditors  might  ultimately  be 
inter  $e,  no  call  could  in  the  first  instance  be 
made  on  past  fire  shareholders  until  all  the  ex- 
isting solvent  life  members  had  been  exhausted. 
In  re  The  Norwich  Provident  Inrwranee  Society, 
Blnketh's  Case  (App.),  49  Law  J.  Bep.  Chano. 
288 ;  Law  Bep.  13  Ch.  D.  693. 

(11)  Mutual  inturance  association  :  outside 

delfts. 

68. — An  unregistered  mutual  marine  insur- 
ance association  was  ordered  to  be  wound  up. 
Eighty  persons  were  settled  on  the  Ust  of  con- 
tribntories,  and  a  certificate  was  made  shewing 
that  5002.  was  due  to  outside  creditors  of  the 
association,  and  upwards  of  17,000Z.  to  policy 
holders.  Two  years  afterwards  the  debts  to 
policy  holders  were  expunged,  on  the  ground 
that  the  policies  were  void  in  law.  The  official 
liquidator  proposed  to  make  a  call  of  1357.  per 
contributory  for  the  purpose  of  paying  the  out- 
side debts  and  costs  of  the  windhig-up,  which 
amounted  to  upwards  of  7,0007.,  and  had  been 
incurred  principally  in  calculating  what  was  due 
on  the  policies  which  had  been  declared  void : — 
Held,  that  the  Court  was  precluded  by  the  cer- 
tificate, that  the  outside  debts  were  debts  of  the 
association,  from  entering  into  the  question 
whether  such  debts  were  debts  of  the  association 
or  of  the  persons  individually  who  ordered  the 
particular  goods  or  services ;  but  Semble,  they 
were  debts  of  the  association. — Held  also,  that 
the  liability  to  contribute  was  equal.  The  London 
Marine  Insurance  Association  (38  Law  J.  Bep. 
Chanc.  681)  considered.  In  re  The  Arthwr  Acer- 
age  Association^  45  Law  J.  Bep.  Chanc.  346; 
Law  Bep.  3  Ch.  D.  522. 

(12)  Compromise  mth  liquidator :  application 
of  sums  received  hy  way  of  oompromise, 

64. — By  the  deed  of  settlement  of  an  unre- 
gistered life  assurance  company  it  was  provided 
that  the  liability  of  the  shareholders  in  respect  of 
policies  should  be  limited  to  the  subscribed 
capitaL .  At  the  time  of  the  winding-up  of  the 


society,  which  happened  in  1869,  97.  per  share 
of  the  subscaribed  capital  remained  uncalled  up, 
and  in  1870  a  call  of  this  97.  per  share  was  made. 
In  1873  a  further  call  of  127.  per  share  was 
made,  it  having  been  ascertained  that  a  call  to 
that  amount  would,  with  the  97.  per  share,  pay 
the  debts  of  the  society.  Compromises  were 
entered  into  by  the  liquidator  with  certain  of 
the  contributories  who  were  unable  to  pay  the 
calls  in  full : — Held,  that  where  the  compromise 
was  for  97.  per  share  or  less,  the  whole  of  the 
sum  received  by  way  of  compromise  was  to  be 
carried  to  the  account  of  policy  holders,  and 
that  where  the  sum  received  by  way  of  oompro- 
mise amounted  to  more  than  97.  per  share,  then 
a  sum  equivalent  to  97.  per  share  was  to  be  car- 
ried to  the  account  of  the  policy  holders,  and 
the  residue  was  to  be  applied  to  the  pajrment  of 
the  general  creditors  of  the  society.  In  re  The 
International  Life  Assurance  Society ,  47  Law  J. 
Bep.  Chanc.  88 ;  Law  Bep.  7  Ch.  D.  568. 

66. — The  L  Life  Assurance  Society  was  a 
company  of  which  the  liability  to  general  cre- 
ditors was  unlimited,  but  its  liability  to  policy 
holders  was  limited  to  the  amount  of  the  share 
capital.  A  general  creditor  of  the  company 
who  had  a  charge  for  his  debt  upon  the  share 
capital  having  been  paid  his  whole  debt  there- 
out,— Held,  that  the  policy  holders  were  not 
entitled  to  have  the  assets  marshalled,  so  as  to 
throw  any  portion  of  the  burden  upon  the 
general  assets  in  relief  of  the  share  capital.  In 
re  The  International  Life  Assurance  Society 
(App.),  45  Law  J.  Bep.  Chanc.  766 ;  Law  Bep.  2 
Ch.  D.  476. 

(13)  Setoff. 
(i)  Of  debt  against  calls. 

66. — ^In  the  winding-up  of  a  limited  company 
the  rule  which  prevents  contributories  from 
setting  off  debts  due  to  them  from  the  company 
against  the  amount  due  from  them  for  calls, 
applies  equally  whether  the  winding-up  be 
compulsory  or  voluntary. — Observations  on  The 
Brighton  Arcade  Company  v.  DowUng  (37  Law 
J.  Bep.  C.P.  125 ;  Law  Bep.  3  C.P.  175).  In  re 
Whitehouse  ^  Company,  47  Law  J.  Bep.  Chanc. 
801 ;  Law  Bep.  9  Ch.  D.  595. 

The  question  of  set-off  under  the  Winding- 
up  Acts  considered.    Ibid. 

67. — A  shareholder  in  an  unlimited  company 
in  the  course  of  winding-up  under  the  order  of 
the  Court,  who  is  also  a  creditor  of  the  com- 
pany, is  not  entitled  to  set  off  the  debt  due  to 
him  from  the  company  against  the  calls  made 
upon  >n'm  in  the  winding-up. — In  re  The  Inter' 
national  Life  Assurance  Company.  Qibhs  and 
Wes^s  Case  (39  Law  J.  Bep.  Chanc.  667 ;  Law 
Bep.  10  Eq.  312)  not  followed.  In  re  The  West 
of  EngUund  and  Sovih  Wales  District  Bank;  ex 
paHe  Branwhite,  48  Law  J.  Bep.  Chanc.  463. 

03. — The  rule  that  a  contributory  cannot  set 
off  a  debt  due  to  him  from  the  company  against 
calls  made  in  the  winding-up,  is  not  affected 
by  the  10th  section  of  the  Judicature  Act,  1875. 
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In  re  The  Oen&ral  Works  Compamy  {Lim,). 
GUPt  Cote,  48  Law  J.  Bep.  Ghano.  774;  Law 
Rep.  12  Ch.  D.  756. 

(ii)  Of  debt  agaimt  ataete  in  handi  of 
eontributory. 

69. — At  the  oommencement  of  the  winding- 
np  of  A.,  an  insolvent  company,  some  of  the 
assets  were  in  the  hands  of  another  company, 
B.,  which  afterwards  (with  notice  of  the  winding- 
up)  applied  them  in  payment  in  full  of  certain 
debts  owing  by  A. :— Held,  that  B.  conld  not  set 
off  these  payments  in  accounting  to  the  liqui- 
dator for  the  assets  in  its  hancS.  In  re  The 
United  Portg  amd  General  Itiawrance  Company  ; 
eoB  parte  The  Etna  Ituwra/noe  Compa/ny,  46  Law 
J.  Bep.  Chano.  403. 

In  liquidation,  as  in  bankruptcy,  there  is  no 
set-off  of  mutual  debts  and  credits  in  respect  of 
transactions  subsequent  to  the  oommencement 
of  the  winding-up.    Ibid. 

(14)  Scotch  order:  eallt. 

70. — Where,  in  the  winding-up  of  a  company 
by  the  Court  of  Session  in  Scotland,  an  order 
for  a  call  has  been  made  by  that  Court,  and  it 
has  become  necessary  to  enforce  the  call  against 
contributories  resident  in  England,  the  order 
must  be  made  an  order  of  the  Chancery  Division 
in  England.  In  re  The  Hollufbrd  (hpper  Mining 
Company  (Law  Bep.  6  Ch.  93)  followed.  In  re 
The  City  of  Glaeyom  Sank,  Law  Bep.  14  Ch.  D. 
628. 

(/)  Service. 

71. — Leave  granted  to  serve  summons  under 
sections  100  and  165  of  the  Companies  Act,  1862, 
on  officers  of  a  company  in  Glasgow  or  else- 
where in  Scotland.  In  re  The  BHtieh  Imperial 
Corporation,  Law  Bep.  5  Ch.  D.  749. 

72. — Service  of  a  winding-up  petition  on  a 
person  authorised  by  the  dire^rs  to  accept  ser- 
vice held  sufficient,  although  not  effected  at  the 
registered  office  of  the  company.  In  re  The 
Regent  United  Service  Stores  Association  (App.), 
Law  Bep.  8  Ch.  D.  75. 

(g)  Appeals  and  rehearings. 

(1)  Jnrisdiction  to  entertan/n, 

73. — The  European  Arbitration  Amendment 
Act,  1875  (section  3),  provides  that  an  appeal 
shall  not  lie  from  any  determination  or  order 
given  or  made  previous  to  the  passing  of  the 
Act  by  the  arbitrator,  unless  he  expressly  certi- 
fies in  writing  that  by  reason  of  differences 
between  previous  decisions  on  matters  of  prin- 
ciple it  is  desirable  that  an  appeal  be  brought : 
— Held,  that  the  Court,  in  the  absence  of  such 
an  express  certificate,  had  no  jurisdiction  to 
entertain  an  appeal  in  respect  to  certain  respon- 
dents to  a  special  case,  on  appeal  from  the 
arbitrator,  whose  rights  had  been  previously 
decided,  but  had  been  again  reviewed  by  the 
arbitrator.     In  re  The   Ewropean  Assurance 


Society  Arbitration.  The  British  OmmsrMai 
Insurance  Company  v.  The  British  Nation  Life 
Assurance  Association  (App.),  48  Law  J.  Bep. 
Chanc.  118. 

(2)  Timefbr, 

74. — An  order  was  made  in  chambers  placing 
D.'s  name  on  the  list  of  contributories.  An  ol^ 
jection  to  a  summons  by  D.  to  have  hia  name 
removed  was  allowed,  because  it  was  not  taken 
out  within  three  weefts.  In  re  The  Mham  Valley 
Railway  Company.  jDickson*s  Case,  48  Law  «f. 
Bep.  Chanc.  766;  Law  Bep.  12  Ch.  D.  298. 

76.—- An  appeal  must  be  set  down  for  hearing 
before  the  day  named  in  the  notioe  of  motion, 
or,  if  the  Court  is  not  then  sitting,  before  the 
next  day  of  its  sitting.  In  re  The  National 
Funds  AsKunmee  Company  (App.),  46  Law  J. 
Bep.  Chanc.  183 ;  Law  Bep.  4  C!h.  D.  306. 

An  appeal  from  a  winding-up  order  must  be 
brought  within  twenty-one  days  from  the  making 
of  the  Older.    Ibid. 

76. — T.  had  been  placed  on  the  list  of  con- 
tributories of  a  company  under  an  order  of  the 
Judge  of  the  Stannaries  Court.  On  tiie  last 
day,  limited  by  Order  LYIII.  rule  16,  for  ap- 
pealing, T.'s  solicitor  gave  a  proper  notice  of 
appeal.  Four  days  afterwards  T.'s  solicitor, 
thhiking  that  the  notioe  of  appeal  was  irregular, 
withdrew  it,  and  two  days  after  gave  another 
notice  of  appeal.  The  respondent  having  ob- 
jected that  the  appeal  was  out  of  time, — Held, 
that  the  above  circumstances,  and  the  fact  that 
the  respondent  had  never  really  been  without 
notice  of  a  bona  fide  intention  to  appeal,  con- 
stituted special  circumstances  entitling  the 
appellant  to  an  extension  of  the  time  for  ap- 
pealing. In  re  The  Ambrose  Lake  Tin  and 
Copper  Company  (Xtm.).  Cla/rk^s  Case ;  Tay- 
lor*s  Case  (App.),  47  Law  J.  Bep.  Chanc.  696 ; 
Law  Bep.  8  Ch.  D.  635,  643. 

(3)  Admission  of  new  evidence, 

77. — ^When  a  person  standing  in  a  fiduoiaiy 
relation  to  a  company  is  charged  with  a  mis- 
feasance, and  a  prima  facie  case  is  raised  against 
him,  the  onus  is  on  him  to  prove  the  bona  fides 
of  the  transaction;  and,  as  a  general  rule,  he 
will  not  be  allowed  on  appeal,  if  there  is  no 
record  of  the  transaction  or  other  corroborative 
evidence,  to  give  further  parol  evidence  in  his 
own  favour.  He  should  prove  his  case  with  the 
utmost  particularity  from  the  outset.  In  re 
The  West  JeweU  Tin  Mining  Company.  Weston's 
Case  (App.),  48  Law  J.  Bep.  Chanc.  426;  Law 
Bep.  10  Ch.  D.  679. 

(A)  Discovery  and  production  of  documents. 

78. — A  member  of  a  company  required  to 
answer  interrogatories  is  not  entitled  to  pay- 
ment of  his  costs  previously  to  filing  his  answer. 
Berkeley  v.  The  ^^mda/rd  Investment  Company, 
49  Law  J.  Bep.  Chano.  1 ;  Law  Bep.  13  Ch. 
D.  97. 

The  proper  course  in  such  a  case  is  for  the 
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Bolicitor  of  the  company  to  prepare  the  answer 
and  to  charge  tbe  costs  of  preparing  it  in  his 
bill  of  costs  against  the  company.    n)id. 

DedsLon  of  Fry,  J.  (48  Law  J.  Bep.  Chanc. 
797 ;  Law  Bep.  12  Ch.  D.  295)  reversed.    Ibid. 

79, — ^Notice  to  produce  documents  referred 
to  in  a  party's  pleadings  or  affidavits  mnst  be 
made  in  the  mode  and  form  prescribed  by  Order 
XXXI.  or  an  equivalent  form,  in  order  to  entitle 
the  applicant  to  an  order  for  inspection  nnder 
Bole  17.  Therefore  where  one  party  gave  notice 
to  another  to  produce  certain  documents  for  his 
inspection  the  following  day ;  and  upon  attend- 
ing the  following  day  was  r^^ed  inspection, — 
Held,  that  this  refusal  was  not  such  an  objec- 
tion to  give  inspection  as  entitled  the  applicant 
to  an  order.  In  re  The  Credit  Company  (Zm».), 
48  Law  J.  Bep.  Ghana  221 ;  Law  Bep.  11  Oh.  D. 
266. 

Where  a  company,  respondent  to  a  petition, 
filed  an  affidavit  stating  certain  figures  alleged 
to  be  taken  from  the  books  of  the  company, — 
Semble,  that  an  application  by  the  petitioner  to 
inspect  *<  the  books  of  the  company  referred  to 
in  th^  affidavit,"  sufficiently  described  the  docu- 
ments of  which  inspection  was  sought.    Ibid. 

Under  section  43  of  the  Companies  Act  a 
member  is  entitled  to  inspect  the  register  of 
mortgages  not  only  in  person  but  also  by  his 
Bolidtor.    Ibid.  / 

(i)  3taf  or  trawtfer  qfproeeedinfft  offointt 

oofnpany, 

80, — An  application  to  transfer  an  action 
against  a  company  to  the  Judge  who  has  made 
a  winding-up  order  may  be  made  ew  parte.  In 
re  The  Zandore  Siemens  Steel  Qmpany,  Law 
Bep.  10  Ch.  D.  489. 

8L — In  all  winding-up  cases  applications  to 
stay  proceedings  in  actions  oommenc^  against 
the  company  in  liquidation  should  be  madie  to 
that  divisional  Court  of  the  Chancery  Division 
of  the  High  Court  in  which  the  liquidation  is 
proceeding.  Kinehwreh  v.  The  PeopWt  Garden 
Company  (Lim.),  46  Law  J.  Bep.  C.P.  181 ;  Law 
Bep.  1  C.P.  D.  46  ;  Garbutt  v.  Ikmom,  46  Law 
J.  Bep.  Chanc.  130;  Law  Bep.  1  Ch.  D.  166; 
and  In  re  The  Rivers  Protection  and  Manure 
Company  (^Lim.%  46  Law  J.  Bep.  Chanc.  132 ; 
Law  Bep.  1  Ch.  D.  263. 

But  see  eontra,  WdUter  v.  The  Banagher  Dis- 
tiUery  Company  {Lim.\  46  Law  J.  Bep.  Q.B. 
134 ;  Law  Bep.  1  Q.B.  D.  129 ;  and  In  re  The 
Peopys  Garden  Company  {Zim.),  46  Law  J. 
Bep.  Chanc.  129 ;  Law  Bep.  1  Ch.  D.  44.  [But 
see  now  Order  LL  r.  2^.] 

82« — An  action  was  commenced  by  a  share- 
holder in  a  company  against  the  company  and 
the  directors  for  issuing  a  fraudulent  prospectus. 
Before  the  commencement  of  the  action  the 
company  went  into  voluntary  liquidation.  An 
affidavit  was  filed  shewing  the  company  was 
insolvent.  On  a  motion  by  the  liquidator  to 
restrain  the  action  against  the  company  because 
it  could  be  of  no  use,  and  could  only  result 
In  needless   costs,— Held,  the  action  was  pro- 
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perly  framed,  and  motion  refused  with  costs. 
Ball  V.  The  Old  TaUurgoeh  Lead  Mining  Com- 
pany {Lim.)t  46  Law  J.  Bep.  Chanc.  776 ;  Law 
Bep.  3  Ch.  D.  749. 

88. — The  Court  that  has  made  an  order  to 
wind  up  a  company  under  the  Companies  Act, 
1862,  has  jurisdiction,  under  the  87th  section, 
to  restrain  any  action  in  any  part  of  the  United 
£[ingdom  against  the  company,  and  such  orders, 
if  made,  may  be  enforc^  under  the  122nd 
section  in  other  parts  of  the  United  Kingdom. 
In  re  The  InterwUional  Pulp  and  Paper  Company, 
46  Law  J.  Bep.  Chana  446 ;  Law  Bep.  3  Ch.  V, 
694. 

84. — An  action  having  been  brought  against 
a  company  in  which  the  record  was  with£awn, 
and  a  winding-up  petition,  which  was  dismissed, 
and  also  a  ckum  which  was  disallowed,  with 
subsequent  winding-up,  all  being  founded  on  a 
rescinded  agreement,  the  rescission  of  which 
was  alleged  to  be  fraudulent,  a  second  claim 
was  made  in  the  winding-up,  as  on  a  quantum 
meruUf  for  the  services  performed,  and  was 
expended  (in  fact)  under  the  agreement,  though 
the  agreement  itself  was  not  mentioned  in  ^e 
claim : — Held  (reversing  the  decision  of  Bacon, 
y.C),  that  the  last  claim  being  on  a  new  basis, 
proceedings  thereunder  could  not  be  stayed  until 
paymetit  of  the  costs  of  the  action  and  wind- 
ing-up petition.  But  held,  that  the  case  of  a 
person  making  successive  claims  as  creditor  in 
a  winding-up  for  substantially  the  same  matter, 
though  under  varied  aspects,  was  different,  and 
proceedings  stayed  till  costs  were  paid  of  the 
first  claim.  In  re  The  United  Mngdom  Eleetric 
Telegraph  Company  (Zm.).  Allan's  Eosecutwi 
Claim  (App.),  46  Law  J.  Bep.  Chanc.  366. 

86. — ^e  plaintiffs  brought  an  action  in  the 
Queen*s  Bendi  Division  against  the  defendant 
company,  after  a  resolution  to  wind  up  the 
latter  had  been  passed  and  confirmed,  for  the 
purpose  of  recovering  a  sum  of  money  for 
goods  supplied.  On  an  application  by  the 
liquidator  to  the  Court  to  stay  the  action,  under 
the  provisions  of  86  &  87  Vict.  c.  66.  s.  24, 
sub-s.  6,  it  appeared  that  there  were  no  funds 
capable  of  being  distributed  amongthe  creditors, 
the  assets  being  barely  sufficient  to  cover  the 
liquidator's  own  costs.  The  Court  nevertheless 
mAde  the  order,  staying  the  proceedings  in 
favour  of  the  liquidator.  Rose  v.  The  €hirdden 
Lodge  Coal,  Cohe  and  Pirebrieh  Company 
(Zim.),  47  Law  J.  Bep.  Q.B.  338;  Law  Bep.  3 
Q.B.  D.  236. 

86. — In  the  absence  of  special  circumstances, 
a  mortgagee,  who  has  ooomienced  an  action 
against  a  company  to  realise  his  security,  ought 
to  have  leave  to  proceed  under  section  87,^miless 
the  relief  which  he  would  get  in  the  action  is 
given  to  him  in  the  winding-up.  In  re  David 
Lloyd  ^  Company.  Lloyd  v.  David  Lltyyd  ^ 
Company  (App.),  Law  Bep.  6  Ch.  D.  839. 

87. — If  an  action  is  brought  against  a  limited 
company  in  one  of  the  common  law  divisions, 
an  application  under  section  86  of  the  Com- 
panies Act,  1862,  to  stay  any  proceeding  in  the 
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action  inclading  exeoation  on  the  judgment 
pending  a  windmg-np  petition  in  the  Gh^oery 
Division,  should  be  niade  in  the  division  to 
whioh  the  action  is  attached,  and  not  in 
the  Chancery  Division.  In  re  The  Perkins 
Beach  Lead  Mrnmg  Comwvnji  (Law  Rep.  7 
Ch.  D.  871),  disapproved  of.  In  re  The  Artutio 
Colour  J^ntinff  Company,  49  Law  J.  Bep. 
Chano.  626  ;  Law  Bep.  14  Ch.  D.  602. 

^ummbranoei  on  immovable  property  iituated 
abroad.    [See  No.  41  supra.] 

Seethed    creditor:    ga/mithee    order   niii   not 
served.    [See  ATTACHMEirr,  12.] 

(A)  WUnesteSf  examination  qf  under  section  116. 

88. — A  liquidator  and  directors  of  a  company 
who  had  been  summoned  under  the  116th  sec- 
tion of  the  Companies  Act,  1862,  to  attend  for 
examination,  appealed  to  discharge  the  order 
summoning  them : — Held,  that  the  discretion  of 
the  Judge  in  the  Court  below  under  that  sec- 
tion, when  the  matter  was  within  the  terms  of 
the  section,  could  not  be  interfered  with,  and 
the  appeal  was  dismissed.  In  re  The  Gold 
Company  {Lim.)  (App.),  48  Law  J.  Bep.  Chana 
660  ;  Law  Bep.  12  Ch.  D.  77. 

Held  (per  Jessel,  M.B.,  and  Baggallay,  L.J.), 
that  a  witness  summoned  under  that  section 
had  no  loctts  standi  for  appealing  against  the 
order  summoning  him  to  attend.  Where  a 
contributory  applies  under  that  section  he  must 
give  notice  to  the  liquidator,  who  is  dominus 
Utis,  and  has  a  prior  right  to  make  such  applica- 
tion himself.  The  liquidator  on  such  applica- 
tion need  not  give  notice  thereof  to  any  one. 
It  is  not  necessary,  on  an  application  under  this 
section,  to  make  out  a  prima  facie  case ;  the 
probability  of  a  case  is  sufficient.  A  witness 
summoned  under  this  section  differs  from  a  wit- 
ness in  an  ordinary  litigation  only  in  this,  that 
the  power  to  summon  him  is  exercised  not  by 
the  litigant,  but  by  the  Court.  The  meaning 
of  the  section  is  to  assimilate  the  practice  of 
winding-up  to  the  practice  in  bankruptcy. 
Practice  of  the  liquidator  on  applying  under 
the  section.    Ibid. 

89. — The  examination  of  a  witness  before 
the  examiner  is  a  private  examination  at  which 
no  person  has  a  right  to  be  present,  except  the 
parties  and  their  counsel,  solicitors  or  agents. 
In  re  The  Western  of  Canada  Oil,  Zand  and 
Works  Company,  46  Law  J.  Bep.  Chanc.  683 ; 
Law  Bep.  6  Ch.  D.  109. 

The  members  of  a  mercantile  firm  were 
summoned  to  attend  before  the  examiner  and  be 
examined  on  behalf  of  the  official  liquidator  of 
a  limited  company,  pursuant  to  the  115th  sec- 
tion of  the  Companies  Act,  1862 : — Held,  that 
the  confidential  derk  on  commission  of  the  firm, 
who  appeared  to  be  one  of  the  parties  prin- 
cipally concerned  in  the  transaction  under  en- 
quiry, and  might  have  to  be  called  as  a  witness, 
was  not  entitled  to  be  present  during  the  ex- 
amination in  the  capacity  of  agent  of  the  firm. 
Ibid. 


90.~A  company  in  liquidation  had  aoquired 
by  arrangement  with  a  contributory  his  claim 
against  third  parties  for  indemnity  in  respect  of 
certain  shares ;  and  was  prosecuting  the  claim 
in  an  action  with  the  leave  of  the  Court.  The 
defendants .  were  on  the  application  of  the 
official  liquidator  summoned  to  give  evidence 
under  sections  116, 117,  touching  the  matters  in 
question  in  the  action.  In  re  The  Accidental 
and  Marine  Inswranee  Company,  MereatCs  Case 
(37  Law  J.  Bep.  Chanc.  66 ;  Law  Bep.  6  Eq.  22) 
questioned.  Massey  v.  AUen,  47  Law  J.  Bep. 
Chanc.  102;  Law  Bep.  9  Ch.  D.  164 

9L — ^Where  a  witness  in  a  winding-up  who 
had  been  several  times  examined  by  a  special 
examiner  appointed  by  consent  under  26  &  26 
Vict.  c.  89,  s.  116,  refused  to  attend  any  further, 
on  the  ground  that  his  evidence  might  be  used 
against  him  in  an  action  in  which  he  was  the 
defendant  commenced  before  the  apxwintment 
of  the  examiner :— Held,  that  the  witness  must 
attend.  In  re  The  lAsbon  Steam  Tramways 
Company,  Law  Bep.  2  Ch.  D.  676. 

(Z)  Costs. 

(1)  Cf  petitioner. 

92, — A  petition  to  wind  up  a  company  was 
presented  by  a  judgment  creditor,  and  the  soli- 
citor of  the  company  having  written  in  answer 
to  a  demand  for  payment  that  the  company  had 
no  assets  in  this  country  on  which  to  levy,  he 
did  not  issue  execution.  The  company  sub- 
sequently paid  the  debt,  and  no  winding-up 
order  was  made  on  the  petition: — Held,  that 
the  company  must  be  taken  to  have  been  unable 
to  pay  its  debts  under  section  80  of  the  Com- 
panies Act,  1862,  and  must  pay  the  costs  of  the 
petitioner.  In  re  The  Flagstaff  Silver  Mining 
Company  (Zim.),  46  Law  J.  Bep.  Chanc.  136. 

(2)  Cf  opposing  creditor. 

98. — A  creditor  who  had  presented  a  wind- 
ing-up petition  elected  to  dismiss  it  at  the  hear- 
ing:— Held,  that  creditors  who  had  not  been 
served,  and  appeared  in  consequence  of  the 
advertisements  to  oppose  a  winding-up  order, 
were  entitled  to  their  costs  of  appearance.  In 
re  The  Patent  Cocoa  Fibre  Company,  46  Law  J. 
Bep.  Chanc.  207 ;  Law  Bep.  1  Ch.  D.  617. 

94. — ^When  a  shareholder's  winding-up  peti- 
tion is  advertised  in  the  usual  way,  creditors 
have  a  right  to  appear  and  support  or  oppose, 
and  successful  creditors  are  entitled  to  one  set 
of  costs.  In  re  The  New  Gas  Company  (App.), 
Law  Bep.  6  Ch.  D.  703. 

96. — If  a  creditor  appears  on  a  winding-up 
petition  without  reasonable  ground,  or  merely 
to  ask  for  his  costs,  he  will  not  be  allowed  any 
costs.  In  re  The  Hull  County  Bank,  Law  Bep. 
10  Ch.  D.  130. 

(3)  Of  official  liquidator, 

96. — An  official  liquidator  who  has  failed  on 
a  summons  to  recover  money  for  the  company, 
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and  has  beoi  ordered  to  pay  the  costs  of  the  snm- 
monB  ont  of  the  assets  of  the  oompany,  will  be 
paid  sach  oosts  out  of  the  assets  in  priority  to  the 
costs  of  winding-up.  In  re  The  Home  Iwvegt- 
ment  Society,  Law  Bep.  14  Ch.  D.  167. 

(4)  SecwrUyfor  eotts  of  appeal. 

97. — A  company  appealed  against  a  winding- 
up  order,  after  the  appointment  of  an  official 
liquidator: — Held,  that  the  company  was  not 
precluded  from  appealing  after  such  appoint- 
ment ;  but  the  Court  desired  it  to  be  understood 
for  the  future  that  when  an  appeal  against  a 
winding-up  order  absolute  is  presented  by  the 
company  itself,  and  no  one  is  responsible  for 
costs,  the  Court  will  be  ready  to  entertain  an 
application  for  security  for  costs.  In  re  The 
Diamond  Fuel  Compa/ny  (App.),  49  Law  J.  Bep. 
Chana  301 ;  Law  Bep.  13  Ch.  D.  400. 

(6)  Of  reipondent, 

98.— Where  upon  an  unopposed  petition  for 
winding-up  the  petitioners'  solicitors  instructed 
separate  counsel  to  appear  for  respondent  cre- 
ditors and  contributories,  it  not  appearing  tiiat 
there  had  been  any  reasonable  assurance  of 
opposition,  these  respondents  were  not  allowed 
their  costs.  In  re  The  MiUta^  and  General 
Tailoring  Oompamy,  47  Law  J.  Bep.  Cluuic.  141. 

(6)  Of  windiny  up :  eompromite  wUh  oontrihU' 

toriei. 

99. — An  insurance  company  of  unlimited 
liability,  roistered  under  7  Sc  B  Vict.  c.  110, 
granted  poticies  of  insurance,  by  which  the 
insured  had  no  claim  against  the  shareholders 
beyond  the  amounts  unpaid  on  their  shares. 
In  1868  the  company  was  ordered  to  be  wound 
up,  and  the  whole  of  the  unpaid  capital  was 
ca^ed  up  and  applied  in  paying  the  debts  of 
the  company.  Some  of  the  sharSiolders  entered 
into  oompromises  with  the  liquidator,  in  manner 
provided  by  the  Companies  Act,  1862,  s.  160, 
and  Bules  of  1862,  Schedule  HI.  Form  60.  The 
amount  received  under  the  oompremises  was 
lets  than  the  amount  remaining  unpaid  on  the 
shares  of  the  compromising  contributories.  A 
further  sum  being  required  to  pay  the  oosts  of 
the  winding-up,  the  liquidator  took  out  a  sum- 
mons that  a  call  might  be  made  on  the  contri- 
butories, other  than  those  who  had  compromised : 
— Held,  that  the  whole  of  the  sums  received 
'from  oontributories  who  had  compromised  were 
applioable  in  payment  of  the  debts,  and  that 
the  further  sum  required  for  payment  of  the 
oosts  of  the  winding-up  was  to  be  provided  by 
those  contributories  only  who  had  not  com- 
promised. In  re  The  Aeeidental  Death  Intur- 
anee  Company ^  47  Law  J.  Bep.  Chanc.  396 ;  Law 
Bep.  7  Ch.  D.  668. 

(7)  €f  action  \tefcre  windiny  up, 

100.— Where  two  shareholders  in  a  com- 
pany, on  behalf  of  themselves  and  all  other 


shareholders,  brought  an  action  to  impeach  a 
contract  made  with  the  company  on  the  ground 
of  fraud,  and  before  the  trial  the  company  was 
wound  up,  and  the  plaintiffs  not  having  obtained 
leave  in  the  winding-up  to  carry  on  the  action, 
the  action  at  the  trial  was  dismissed  by  consent 
without  costs: — ^Held,  that  the  Court  had  no 
jurisdiction  to  order  the  plaintiffs'  costs  to  be 
paid  out  of  the  assets  in  the  winding-up, 
although  the  Judge  who  heard  the  action  certi- 
fied that  the  action  was  for  the  benefit  of  the 
company,  and  gave  liberty  to  the  plaintiffs  to 
apply  in  the  liquidation  for  their  costs.  In  re 
The  Hull  CoTUral  Drapery  Company  (App.), 
Law  Bep.  16  Ch.  D.  326. 

(m)  Voluntary  winding-up. 

(1)  Appomtment  of  mortgagee$  a»  receivers  and 

manayers. 

101. — A  colliery  company,  which  held  its 
property  under  a  lease  mortgaged  for  its  full 
value  to  the  vendors,  went  into  voluntary  liqui- 
dation. The  liquidator  had  no  means  of  carry- 
ing on  the  business.  Under  these  circumstances 
the  Court,  in  order  to  avoid  g^reat  loss  to  the 
property  and  the  forfeiture  of  the  lease,  ap- 
pointed the  mortagees  receivers  and  managers 
without  security  and  without  salary.  Doyle  v. 
The  Dettw$  LLamtwU  Colliery  Company  (Jjim.\ 
45  Law  J.  Bep.  Chanc.  748 ;  Law  Bep.  2  Ch.  D. 
726. 

.  (2)  yotiee  qf  meeting, 

102. — A  notice  of  meeting  under  25  &  26 
Vict.  c.  89,  8. 129.  sub-s.  3,  must  state  that  it  is 
intended  to  propose  a  resolution  that  the  com- 
pany is  unable  by  reason  of  its  liabilities  to 
continue  its  business.  In  re  The  Silhttone  FaU 
Colliery  Compamy  (App.),  Law  Bep.  1  Ch.  D.  38. 

(3)  Effect  of :  time :  juriidietion  of  oourt. 

108. — Unless  a  voluntary  winding-up  and 
dissolution  can  be  impeached  for  fraud  the 
Court  has  no  jurisdiction  under  26  A:  26  Vict.  c. 
89.  s.  145,  to  wind  up  a  company  voluntarily 
wound  up  and  dissolved,  after  the  expiration  of 
the  three  months  mentioned  in  section  144. 
In  re  The  London  and  Caledonian  Marine  Inntr' 
anoe  Company  (App.),  Law  Bep.  11  Ch.  D.  140. 

(4)  Continuatien  qf,  under  superviiien, 

104. — An  order  to  continue  the  voluntary 
winding-up  of  a  company,  subject  to  the  super- 
vision of  the  Court,  under  section  147,  cannot 
be  made  except  on  the  petition  of  the  company, 
a  creditor  or  a  oontributoiy,  under  section  82. 
In  re  The  Pen-y-van  Colliery  Company,  46  Law 
J.  Bep.  Chanc.  390 ;  Law  Bep.  6  Ch.  D.  477. 

A  claim  against  a  company  for  unliquidated 
damages  in  respect  of  fraudulent  misrepresen- 
tations does  not  entitle  the  claimant  to  present 
a  petition  as  a  creditor  for  winding  up  the  com- 
pany either  by  the  Court  or  under  supervision. 
Ibid. 
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(6)  Saleortrtvnrferoflnul/nsn, 

106. — Where  a  limited  company  is  being 
wound  np  voluntarilj,  and  a  special  resolation 
has  been  passed  imder  section  161  of  the  Com- 
panies Act,  1862,  for  the  transfer  or  sale  of 
its  business  to  another  company,  the  requisition 
to  the  liquidators  under  that  section  by  any  dis- 
sentient member  of  the  company  in  liquidation, 
"  either  to  abstain  from  carrying  such  resolution 
into  effect,  or  to  purchase  the  interest  held  by 
such  dissentient,"  must,  as  well  as  the  notice  of 
dissent  given  to  the  liquidators,  be  in  writing, 
and  left  at  the  office  of  the  company,  not  later 
than  seven  days  after  the  date  of  the  meeting 
at  which  the  special  resolution  was  passed.  In 
re  The  Union  Batik  of  Mngiton-upon-Eidl,  49 
Law  J.  Bep.  Chanc.  264 ;  Law  Bep.  13  Ch.  D. 
808. 

The  liquidators  in  a  voluntary  winding-up 
may  apply  to  the  Court,  under  section  138  of 
the  Companies  Act,  1862,  to  determine  any 
question  of  difficulty  fsdrly  arising  in  the 
winding-up,  and  any  such  application  may  be 
made  by  motion.    Ibid. 

106. — Where  a  company  in  voluntary  liqui- 
dation enters  into  an  arrangement  under  section 
161  of  the  Companies  Act,  1862,  for  the  transfer 
of  its  business  and  assets  to  another  company, 
the  transaction,  although  it  may  be  tdtra  vires, 
cannot  be  impeached  by  creditors  after  the  ex- 
piration of  the  twelve  months  limited  by  the 
section.  In  re  The  City  and  CbwUy  Inoeitment 
Company  (Lim,),  (App.),  49  Law  J.  Rep.  Chanc. 
195;  Law  Bep.  13  CL  D.  476. 

(6)  elating  of, 

107. — The  145th  section  of  the  Companies 
Act,  1862,  which  saves  the  right  of  a  creditor  to 
have  a  compulsory  winding-up,  if  he  is  prejudiced 
by  a  voluntaiy  winding-up,  only  applies  to  a 
creditor  who  comes  to  the  Court  before  the  dis- 
solution of  the  company  and  shews  that  his 
rights  are  being  prejudiced.  After  the  time 
limited  by  section  143  for  the  final  dissolution 
of  a  company,  the  Court  has  no  jurisdiction  to 
open  the  voluntary  winding-up  and  make  a 
compulsory  order,  except,  it  may  be,  on  the 
ground  of  fraud.  8ed,  quaere,  whether  the 
proper  remedy  in  such  a  case  for  the  party 
prejudiced  by  the  winding-up  is  not  an  action 
for  damages  against  the  parties  personaJly 
guilty  of  the  fraud.  In  re  The  Pinto  SUver 
Mining  Company  (lim,),  (App.),  47  Law  J.  Rep. 
Chanc.  591 ;  Law  Bep.  8  Ch.  D.  273 ;  reported  in 
Court  below,  48  Law  J.  Bep.  Chanc.  777. 

WUhout  mperviiion :  application  to,  of  rule  as 
to  repudiation  of  shares  bought  under  fraudu- 
lent representation,    [See  D  78  supra.] 

(7)  Examination  of  mitness. 

108. — A  voluntary  liquidator  who  applies  to 
the  Court,  under  the  138th  section  of  the  Com- 
panies Act,  1862,  for  a  summons  under  the  115th 
section  to  examine  a  person  in  respect  of  the 
affairs  of  the  company,  is  not  entitled  as  of 


right  to  the  summons,  but  must  satasfy  the 
Court  that  it  will  be  just  and  beneficial  for  the 
purposes  of  the  winding-up.  In  re  The  Metro* 
poUtan  Bank,  Heiron's  Case  (App.),  49  Law 
J.  Bep.  Chanc.  651 ;  Law  Bep.  15  Ch.  D.  139. 

Where  a  voluntaiy  liquidator  has  brought  an 
action,  on  beh^  of  the  company,  against  an 
officer  of  the  company,  and  has  eidiibited  inter- 
rogatories which  have  been  fully  answered,  he 
will  not  be  entitled  to  a  smnmons  under  the 
115th  section,  for  the  examination  of  the  defend- 
ant, unless  he  satisfy  the  Court  that,  notwith- 
standing the  interrogatories  already  exhibited, 
he  has  a  strong  case  for  a  further  examination. 
Ibid. 

Application  to,  of  rule  as  to  set-off  by  contrHfU- 
tories,    [See  H  66  supra.] 

(I)  SCHEMX   OF  ABBANGBITENT  UKDEB  COM- 
PANIES' Abbakgembnt  Act,  1870. 

1.— Section  10  of  the  Judicature  Act,  1875, 
does  not  incorporate  the  rules  of  bankruptcy 
into  winding-up  proceedings,  except  for  the 
purpose  of  administering  assets,  and  section  87 
of  the  Bankruptcy  Act,  1869,  does  not  apply  to 
a  winding-up.  Where  a  judgment  creditor  has 
been  induced  to  stay  his  hand  by  the  represen- 
tations or  prayer  of  a  company,  he  will  be 
allowed,  notwitiistanding  the  intervention  of  a 
compulsory  winding-up  order  (whether  made  on 
the  oontributories,  the  companies,  or  a  creditor's 
petition)  to  issue  execution.  The  Court  refused 
to  sanction  a  compromise  under  the  Companies* 
Arrangement  Act,  1870,  on  the  ground  that  a 
judgment  creditor  would  be  projudiced.  It  is 
immaterial  whether  the  sanction  of  the  Court 
be  given  before  or  after  the  assent  of  the  com- 
pany to  such  a  compromise.  In  re  Richards  ^ 
Qmpanyt  48  Law  J.  Bep.  Chanc.  555;  Law 
Bep.  11  Ch.  D.  676. 

2. — ^Whero  thero  is  an  honest  arrangement 
between  a  company  and  its  creditors  under  the 
provisions  of  the  Companies  Act,  1862,  and  of 
the  Joint  Stock  Arrangement  Act,  1870,  and  the 
transaction  is  beneficial  for  all  parties,  and 
manifestly  right  in  substance,  the  Court  will 
not  be  astute  to  find  out  any  little  technical 
defects,  if  any  such  there  be,  in  the  proceedings ; 
and  it  is  immaterial  in  what  particular  order 
the  assents  requirod  by  the  Acts  are  given,  so 
long  as  they  are  duly  obtained  by  the  requisite 
majorities.  In  re  Dynevor  Duffryn  a/nd  Neath 
Abbey  CoUieries  Company  (Lm,)  (App.),  48  Law 
J.  Bep.  Chanc  314;  Law  Bep.  11  Ch.  D.  605. 

8.— Under  33  &  34  Vict.  c.  104.  s.  2  the 
sanction  of  three-fourths  in  value  of  the  cre- 
ditors of  a  company,  present  at  the  meeting,  to 
a  proposed  arrangement  is  sufficient.  In  re 
The  Bessemer  Steel  and  Ordnance  Company,  Law 
Bep.  1  Ch.  D.  251. 

COMPOSITION  DEED. 

1, — ^When  an  insolvent  debtor  makes  a  general 
arrangement  with  his  creditors  a  private  stipu- 
lation by  one  creditor  for  future  payments  by 
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the  debtor  on  aooonnt  of  his  debt,  ultra  the 
oomposition,  is  8o  far  in  law  fraadulent  that 
money  subeequently  paid  thereunder  can  be 
recovered  back  by  the  debtor.  In  re  Lemherg*s 
Polioy,  47  Law  J.  Rep.  Chanc.  178 ;  Law  Bep. 
7  Ch.  D.  650. 

2. — ^A  debtor  having  assigned  certain  policies 
as  security  to  the  defendants,  afterwards  eze- 
cuted  a  composition  deed  registered  under  the 
Bankruptcy  Act,  1861,  whereby  his  creditors 
released  huu  from  their  debts  in  consideration 
of  a  payment  of  10«.  in  the  pound,  and  it  was 
provided  that  nothing  therein  contained  should 
prevent  any  creditor  from  enforcing  any  charge 
or  lien  on  any  estate  and  effects  whatsoever, 
or  from  suing  any  other  person  than  the  debtor ; 
and  also  that  as  to  any  debts  for  which  any 
creditor  held  any  charge  or  lien  on  the  estate 
and  effects  of  the  debtor,  such  creditor  i^ould 
be  entitled  to  the  composition  on  such  debt 
after  deducting  the  value  of  such  charge  or  Hen. 
The  defendants  valued  their  securi^  at  161. 
and  received  10».  in  the  pound  on  the  balance 
of  their  debt ;  but  the  debtor  having  since  died, 
they  claimed  to  retain  their  debt  in  full  out  of 
the  proceeds  of  their  security : — ^Held,  tiiat  the 
administratrix  of  the  debtor  was  entitled  to 
redeem  the  policies  on  payment  of  16^.  and 
premiums,  and  interest  at  5Z.  per  cent.  BoUon 
V.  Farro,  49  Law  J.  Bep.  Chanc.  669 ;  Law  Bep. 
14  Ch.  D.  171. 

XAdhU/Uy  of  mrety.    [See  Bankbuptct,  L  29.] 

Sta/yinff  jproecetUngs :  jwrUdioUon,    [See  BANK- 
BUPTCY,  A 12.] 

COMPOUNDING  FELONY. 
[See  Bahkbuptot,  B  11,  D  37.] 


and  a  sum  had  been  set  apart  to  provide  such 
lien : — ^Held,  that  the  compromise  of  the  Common 
Pleas  action  could  be  enforced  on  motion  to  pay 
to  the  defendant  the  agreed  sum  out  of  the 
fund  in  the  Chanceiy  Division.  SouUy  v.  Lord 
Dundonald  (App.),  Law  Bep.  8  Ch.  D.  658. 

4. — Under  section  24  of  the  Judicature  Act, 
1873,  an  agreement  between  the  parties  to  an 
action  to  stay  proceedings  upon  terms  can  be 
enforced  in  the  action.  Eden  v.  Mnsk,  47  Law 
J.  Bep.  Chanc.  326 ;  Law  Bep.  7  Ch.  D.  781. 

By  exeoutors  of  debt  qf  one  of  them*     [See 
EXBOUTOB,  13, 18.] 

RetTOiCtistion :  intervention  of  Court,    [See  Mis- 
TAKB,  2.] 

Tnutee  in  bankruptey,  by,    [See  Bankbuptoy, 

F68.] 

Winding'Up  of  company,  in.    [See  Compaht, 
H  49,  64,  99.] 

COMPTBOLLBB  IN  BANKBUPTCT. 
[See  Bankbuptct,  M  7, 16.] 

COMPULSOBY  PILOTAGE. 
[See  Shipping   Law,    B    1-^.] 

CONCEALMENT. 

[See  Fbaud.] 

Qmtraet   of  inntranee:  material  fact,     [See 

MABIinB  INSUBANG^,  2.] 

In  proipectui  of  company,    [See  Company,  A  9.] 

Diicharge   of  surety,     [See    Pbingipal    and 
SUBBTY,  1.] 

FropotaX  for  l^ftpolioy.    [See  Inbtjbancb,  2.] 


COMPBOMISS. 

L — A  judgment  having  been  taken  by  con- 
sent against  the  defendaut,  the  plaintiff  after- 
wards entered  into  a  compromise  which  was 
favourable  to  the  defendant.  On  motion  by 
the  plaintiff  to  cany  out  the  judgment : — Held, 
that  a  new  action  ought  to  have  been  brought 
to  set  aside  the  compromise.  That  objection, 
however,  having  not  been  taken  in  the  Court 
below,  the  Court  of  Appeal  set  aside  the  com- 
promise  on  the  motion.  Gilbert  v.  Endean 
(App.),  Law  Bep.  9  Ch.  D.  259. 

2. — Consent  to  a  compromise  of  an  action 
fairly  come  to  in  open  Court  after  the  plaintiff's 
case  was  opened  cannot  be  withdrawn  even 
before  the  order  is  passed.  DaHe  v.  Dade,  49 
Law  J.  Bep.  Chanc.  241 :  Law  Bep.  13  Ch.  D. 
861. 

8»~The  plaintiff  commenced  an  action  in  the 
Common  Pleas  Division  to  recover  money  from 
the  defendant,  and  this  action  was  compro- 
mised for  an  agreed  sum.  The  plaintiff  had  also 
oommenoed  an  action  in  the  Chancery  Division 
to  establish  a  lien  in  respect  of  the  same  matter 
on  a  fund  in  Court  bcdonging  to  the  defendant, 


CONDITION. 

(A)  Condition  in  Bbstraint  of  Aubnation. 

(B)  Condition  in  Bestbaint  of  Tbadb. 

(C)  Condition  in  Bestbaint  of  Mabbiagb. 

(D)  iMPOBsiBLB  Condition. 

(B)  Condition  Pbbobdbnt. 

(A)  Condition  in  Bestbaint  of  Alienation. 

Ceuer  of  annuity  on  bankruptoy.  [See  An- 
nuity, 3-5.] 

[And  see  Fobfbitubb,  1-3.] 

Gift  Offer  in  event  of  Crown  becoming  entitled, 
[See  Settlbment,  16.] 

(B)  Condition  in  Bestbaint  of  Tbade. 
[See  Covenant,  6-10.] 

(C)  Condition  in  Bestbaint  of  Mabbiage. 

Second  marriage  of  man,  [See  Will  Con- 
STBUCTION,  O  6.] 

Different  rule  of  conetruetion  in  gifts  of  realty 
and  personalty,  [See  Will  Conbtbuotion, 
0  7.] 


174 


COlrt)ITlOK— CONFLICT  OF  LAWS. 


(D)  InpoflsiBLB  Condition. 

[See  PowBB  7 ;  Will  Constbuotion,  L  7.] 

(E)  Condition  Pkboedbnt. 

L — F.,  being  aboat  to  employ  M.  in  a  sitna- 
tion  of  trost,  effected  a  policy  with  a  Guarantie 
Company  to  secure  himself  against  fraud  by 
embezzlement  of  money  by  M.  By  the  policy, 
which  was  for  1,000Z.,  it  was  declared  that, 
*'sabject  to  the  conditions  herein  contained, 
which  shall  be  conditions  precedent  to  the  right 
on  the  part  of  the  employer  to  recover  under 
the  policy,"  the  company  undertook  to  reimburse 
any  pecuniary  loss  sustained  by  the  employer 
from  "  the  fraud  or  dishonesty  of  the  employed, 
as  should  amount  to  embezzlement  of  money, 
as  should  be  discovered  within  three  months  of 
the  death,  dismissal,  or  retirement  of  the  em- 
ployed ;'*  but  with  a  proviso  as  follows :  **  Pro- 
vided that  the  employer  shall  if,  and  when, 
required  by  the  company  (but  at  the  expense  of 
the  company,  if  a  con^ction  be  obtained),  use 
all  diligence  in  prosecuting  the  employed  to 
conviction  for  any  fraud  or  dishonesty  (as 
aforesaid)  in  consequence  of  whic^  a  claim 
shall  have  been  made  under  this  policy,  and 
shall,  at  the  company's  expense,  give  all  in- 
formation and  assistance  to  enable  the  company 
to  sue  for  and  obtain  reimbursement,  by  the 
employed,  or  by  his  estate,  of  any  moneys  which 
the  company  shall  have  become  liable  to  pay." 
In  an  action  by  F.,  claiming  under  this  poUcy  a 
sum  of  money  alleged  to  have  been  lost  by  M/s 
embezzlement,  the  directors  pleaded  that  they 
had  required  F.  to  prosecute  M.,  but  that  F. 
had  not  done  so.  Demurrer,  because  it  did  not 
appear  that  there  was  any  obligation  for  F.  to 
prosecute  M.,  or  that  the  non-performance  of 
any  such  obligation  was  a  condition  precedent 
to  F.'s  right  to  recover: — Held  (reversing  the 
judgment  of  the  Court  below,  the  Lord  Chan- 
cellor, Lord  Selbome,  dUseniiente),  that  the 
proviso  did  constitute  a  condition  precedent  and 
furnished  a  defence  to  the  action.  The  London 
Ottarcmtie  Compwny  v.  Fea/nUey  (H.  L.  Ir.), 
Law  Bep.  6  App.  Cas.  911. 

Contract  for  personal  services :  theatrical  engage* 
ment,    [See  Contbaot,  30,  31.] 

CownaaUs  to  take  and  supply  beer,    [See  COVB- 

NANT,  15.] 

Jtctum  of  deposit  by  railmay  eompany.    [See 

COITTBACT,  32.] 

Sale  of  goods :    description  of  article :   cargo, 
[See  Sale,  4.] 

Sale  of  1-and :  time  of  the  essence  of  the  contract, 
[See  Ybndob  and  Pubghasbb,  16, 17.] 

Shipping  contract:  seaworthmess,    [See  Ship- 
ping Law,  D  14.] 

CONDITIONAL  WILL. 
[See  Will  Constbuction,  A  1.] 

CONDITIONS  OP   SALK. 
[See  Ybndob  and  Pubghasbb^  2-9.] 


CONFIRMATION  OF  8ALS8  ACT. 

1, — ^A  petition  for  leave  to  sell  land  and 
mineials  separately  presented  by  trustees  em- 
powered to  sell,  with  consent  of  tenant  for  life, 
need  not  be  served  on  the  remaindermen.  In 
re  Pryse's  Settled  Estates  (Law  Bep.  10  Bq. 
581)  followed.  In  re  NagU^s  Tnuts,  Law  Bep. 
6  Ch.  D.  104. 


CONFIBMATION  OF  SETTLSMBNT. 
[See  VOLUNTABT  Sbttlbmbnt,  13.] 

CONFLICT  OF  LAWS. 

Damage  to  pier  abroad :  British  ship. 

L~A  British  ship  damaged  a  per  affixed  to 
the  soil  of  Spain,  and  waa  airested  in  that 
country.  She  was  released  on  condition  that 
the  questions  of  negligence  and  damages  should 
be  tried  in  England,  the  question  of  liability 
to  be  determin^  on  the  same  footing  as  if  the 
case  had  been  tried  in  Spain.  A  suit  having 
been  instituted  against  the  ship  in  the  Court  of 
Admiralty,  the  answer  alleged,  inter  a^,.that 
the  pier  was  part  of  the  land  of  Spain,  and 
that  by  the  law  of  Spain  in  force  at  the  time 
and  place  of  the  collision,  the  master  and  ma- 
riners, and  not  the  ship  or  her  owners,  was  or 
were  liable  in  damages : — Held  (reversing  the 
decision  of  the  Court  below,  46  Law  J.  Bep. 
P.  D.  &  A.  36 ;  Law  Bep.  1  P.  D.  43),  that  so 
much  of  the  answer  as  alleged  non-liability  by 
the  law  of  Spain  was  mat^ial,  and  ought  not 
to  be  struck  out ;  since  the  law  of  Spain  was 
the  law  by  which  the  liability  of  the  ship  and 
of  her  owners  must  be  determined.  I%e  M, 
Moxham  (App.),  46  Law  J.  Bep.  P.  D.  &  A.  17; 
Law  Bep.  1  P.  D.  107. 

Status :  foreign  disability. 

2, — The  Courts  of  this  country  will  not  re- 
cog^nise  a  state  of  disability  not  known  to  the 
law  of  this  country.  A  French  subject  adjudi- 
cated a  "  prodigal  **  by  a  French  Court,  though 
by  French  law  unable  to  sue  without  his  «*  Chn^- 
seilJudiciare"  can  sue  in  the  Courts  of  this 
country  Independently.  Worms  v.  De  Voider, 
49  Law  J.  Bep.  Chana  261. 

Scotch  settlement :  lam  governing  construction 

of  settlement, 

8« — By  a  marriage  contract  dated  in  1857, 
and  made  in  Scotland,  on  the  marriage  of  a 
domiciled  Englishman  with  a  domiciled  Scotch- 
woman, real  estate  in  England  and  a  sum  of 
consols  were  brought  into  settlement  on  the 
part  of  the  husband,  and  property  in  Scotland 
was  brought  into  settlement  on  the  part  of  the 
wife.  There  was  an  absolute  trust  for  sale  and 
conversion  of  the  husband's  property,  and  in- 
vestment of  the  proceeds,  whicn  were  to  be 
held  in  trust  for  t£e  husband  and  wife  sucoes- . 
sively  for  life,  and  after  the  decease  of  the 
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snrvivor  in  troBt  "  for  such  child  or  children  of 
the  said  intended  marriage,  and  if  more  than 
one,  in  such  shares  and  in  such  manner  and 
fonn  and  to  vest  at  such  time  or  times,  and  to 
be  subject  to  sach  powers  and  restrictions,"  as 
the  husband  and  wife  by  deed,  or  the  snryivor, 
by  deed  or  will,  should  appoint.  The  other 
trusts  of  the  husband's  property  were  in  Eng- 
lish form,  and  the  trustees  were  to  have  **  the 
usual  powers  for  adyancement,  maintenance 
and  accumulation,  according  to  the  law  of  Eng* 
land."  The  trusts  declared  of  the  wife's  pro- 
perty were  ezdusiTely  in  Scotdi  form,  the 
phraseology  of  the  general  clauses  was  mainly 
Scotch,  and  the  deed  was  registered  in  the 
Court  of  Session  in  Scotland.  The  trustees 
named  were  six  in  number,  four  of  whom  were 
Scotch.  There  were  five  children  of  the  mar- 
riage. The  husband  having  died  in  1870,  the 
wife  by  deed  in  1871  appointed  the  whole  of 
the  trust  funds  brought  into  settlement  by  the 
husband  to  the  eldest  child  of  the  marriage : — 
Held,  first,  that,  notwithstanding  the  general 
rule  that  the  construction  of  a  contract  r^ard- 
ing  personal  estate  is  to  be  determined  by  the 
lex  loai  oontracttu,  yet  here,  in  accordance  with 
the  Dianifest  intention  of  the  parties,  as  evi- 
denced by  the  frame  of  the  instrument,  the 
maiTiage  contract  must,  so  far  as  the  husl^nd's 
property  was  concerned,  be  construed  accord- 
ing to  English  law.  Held,  secondly,  that  the 
power  to  appoint  amongst  children  was  exclu- 
sive, and  the  appointment  of  1871  valid.  Cham' 
berlain  v.  Najker,  49  Law  J.  Bep.  Chanc.  628 ; 
Law  Bep.  15  Ch.  D.  614. 

Bond  executed  in  India :  action  in  this  country : 
Statutes  of  lAmitaticn,  [See  Limitations, 
Statute  op,  10.] 

Liability  of  hibsband  for  ante-nuptial  debts: 
lex  loci  oontraetus :  oon/lict  between  lams  of 
Jersey  and  England.  [See  Husband  and 
Wipe,  67.] 

Win  of  Persian  subject  made  in  Persia :  decree 
of  Persian  Ontrt :  administration  with  decree 
annexed.    [See  Pbobatb,  21.] 


CONSANGTHNITY. 
[See  DOMioiL,  5.] 

CONSENT. 

Judgment  by :  mistake :  varying  judgm^ent*  [See 
PRAcncB,  R  4.] 

Withdramd  of    [See  Pbaoticb,  E  8.] 

CONSERVATORS   OF  THAMES. 
[See  Thames,  1.] 

CONSIDERATION. 

Bill  of  sale,  for,  to  be  stated,    [See  Bill  op 
Sale,  81-83.] 


Contract,  fir.    [See  Contract,  1-16.] 

Settlement,  for.  [See  Settlement,  6, 6 ;  Volun- 
tary Settlement,  1-6.] 

CONSIGNMENT. 
[See  Carbieb,  Salb  of  Goods.] 

CONSOLIDATION. 
Of  actions.    [See  Pbaoticb,  F.] 
Of  securities.    [See  Mobtgaob.] 

CONSPIRACY. 

[Members  of  trade  unions  not  liable  as  such 
to  indictments  for  conspiracy.  39  8c  40  Vict, 
c.  22,  s.  16.] 

The  defendants,  directors  and  promoters  of  a 
company  called  the  Eupion  Fuel  and  Gas  Com- 
pany, Limited,  were  indicted  for  conspiring  to 
induce  the  committee  of  the  Stock  Exchange, 
contrary  to  the  true  intent  of  the  rules  of  tiie 
Stock  Exchange,  to  order  a  quotation  of  the 
shares  of  the  said  company  in  their  ofiScial  list ; 
*'and  thereby  to  induce  and  persuade  divers 
liege  subjects  of  our  Lady  the  Queen,  who 
should  thereafter  buy  and  sell  the  shares  of  the 
said  company,  to  believe  that  the  said  company 
was  duly  formed  and  constituted,  and  had,  in 
all  respects,  complied  with  the  rules  and  regu- 
lations "  of  the  Stock  Exchange  **  so  as  to  en- 
title the  said  company  to  have  their  shares 
quoted  on  the  official  list  of  the  Stock  Ex- 
change**:— ^Held  (on  appeal  from  the  Qaeen*s 
Bench  Division,  46  Law  J.  Rep.  M.C.  129 ;  Law 
Rep.  1  Q.B.D.  730),  that  the  indictment  was 
good  after  verdict;  as  the  Court  would  take 
judicial  notice  of  the  fact  that  the  shares  were 
intended  to  be  bought  and  sold  on  the  Stock 
Exchange,  and  it  was  a  necessary  inference 
from  the  indictment  and  verdict  that  the  in- 
tention of  the  conspirators  was  to  induce  the 
public  to  act  on  the  belief  that  the  company 
had  been  duly  constituted,  &c.,  and  to  deal  in 
the  shares  of  the  company ;  and  consequently 
that  the  intention  of  the  conspirators  was  to 
defraud  and  cheat  the  buyers  and  sellers  of 
shares.  Beg.  v.  Aspinall  (App.)  46  Law  J.  Rep. 
M.C.  146 ;  Law  Rep.  2  Q.B.  D.  48. 

CONSTABLE. 

Detainer  of  goodt  by  constable  after  acquittal  of 
accused:   luUnlity  of  constable.    [See  Dbti- 

NUB.] 

Bight  to  reward  for  apprehension  :  prisoner  swT" 
rendering  himself    [See  Rewabd.] 

CONSTANTINOPLE. 

In  a  suit  in  the  Consular  Court  of  Turkey 
brought  by  the  respondent  against  the  wife  o/t 
the  appellant  for  a  sale  of  a  piece  of  land  in 
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Frinkino,  with  the  mill  and  bakery  erected 
thereon,  and  for  the  payment  of  three-fourths 
of  the  proceeds  of  snch  sale  into  Court ;  it  ap- 
peared— ^first,  that  the  respondent  was  trustee 
in  liquidation  in  respect  of  three-fourths  share 
only  in  the  beneficial  interest  in  the  said  pro- 
perty, which  share  was  subject  to  a  mortg^;e ; 
the  appellant,  who  was  no  party  to  the  suit, 
being  entitled  to  the  remaining  one-fourth 
share  unincumbered ;  second,  that  the  defend- 
ant, having  been  originally  a  Turkish  subject, 
had  been  made  ostensible  owner  and  trustee  of 
the  said  property,  in  order  to  satisfy  or  evade 
the  law  of  Turkey ;  but  had  thereafter,  by  her 
marriage  with  the  appellant,  become  a  British 
subject.  The  Court  thereupon  ordered,  with 
costs  against  the  defendant,  on  the  18th  of 
July,  1874,  that  the  whole  of  the  property 
should  be  sold,  and  the  whole  of  the  proceeds 
paid  into  Court.  In  1876,  however,  the  re- 
spondent sold  the  three-fourths  share  thereof 
to  C,  as  agent  of  the  mortgagee,  by  private 
contract,  and  received  the  purduise-money. 
On  the  27th  of  March  and  13th  of  June, 
1878,  the  Court  granted  ex  paHe  applica- 
tions of  the  respondent  that  the  defen&nt  be 
ejected  from  the  whole  of  the  said  property, 
with  costs,  and  that  the  mill  be  closed.  This 
was  done,  and  the  seals  of  the  Court  put  upon 
it.  On  the  17th  and  28th  of  June,  1878,  the 
Court  refused  applications  by  the  appellant, 
first  for  a  rule  nigi  to  set  aside  the  said  orders, 
on  the  ground  that  he  was  owner  of  one-fourth 
share  of  the  mill  and  sole  owner  of  two  ovens 
attached  to  the  mill ;  that  C  had  paid  for  and 
obtained  possession  of  his  three-fourths  share ; 
and  that  the  respondent  had  ceased  to  have 
any  interest  in  the  said  property.  Second,  for 
leave  to  appeal  to  Her  Majesty  in  Council 
against  the  order  of  the  17th  of  June.  There- 
after, by  a  series  of  orders,  the  Court  refused  to 
set  free  the  movable  property  so  placed  under 
seal  at  the  mill,  or  to  set  free  the  said  two 
ovens,  refused  to  the  appellant  a  rule  niti  to 
that  effect,  and  refused  to  suspend  the  pro- 
ceedings and  reopen  the  mill  and  ovens  until 
security  for  damage  be  given,  in  the  latter  case 
directing  the  defendant,  who  was  no  party  to 
the  application,  to  pay  the  costs.  A  further  order 
ex  paHe  on  the  application  of  the  respondent 
was  made  that  exclusive  possession  of  the  mill, 
bakery  and  ovens  be  given  to  C,  and  that  the 
defendant  remove  certain  movable  property  on 
filing  an  affidavit  that  the  same  belonged  to 
her  and  her  husband,  and  that  he  consented  to 
such  removal ;  in  default  whereof  the  Court,  in 
the  first  instance,  ordered  that  the  same  should 
be  sold,  but  subsequently  discharged  this  order 
on  the  application  of  the  respondent,  and  sub- 
stituted for  it  an  order  that  the  respondent 
should  be  at  liberty  to  remove  the  movable 
property  not  belonging  to  him,  and  the  defend- 
ant pay  the  costs: — Held,  that  the  appellant 
had  unquestionably  suffered  grievous  wrong  by 
reason  of  these  irregular  proceedings  made  in 
a  suit  to  which  he  was  no  party.    The  defend- 


ant could  not  be  sued  as  trustee  without  join- 
ing her  husband,  and  was  not  the  representative 
of  her  husband  ^[uoad  his  beneficial  interest  in 
the  property.  The  Court  could  not  oompel  a 
sale  nor  put  a  purchaser  into  possession  of 
more  than  the  three-fourths  share  (subject  to 
the  mortgage)  which  was  vested  in  the  respond- 
ent. Having  regard  to  the  power  of  the 
Turkish  authorities  over  the  land,  and  to  the 
fact  that  C  was  not  subject  to  the  jurisdiction 
of  the  Consular  Court,  no  order  could  be 
made  directing  restoration  of  possession  or  de- 
creeing dam^;es,  but  the  orders  appealed 
against  were  declared  to  have  been  irregularly 
and  improperly  made,  and  were  set  aside  with 
costs.  Pittt  V.  La  Ibntaine  (P.C),  Law  Bep.  6 
App.  Cas.  664. 

CONSTRUCTIVB  DBLIVERY  OP  GOODS. 

[See  Sale,  26.] 

CONSTRUCTIVB   NOTICB. 

A  person  who  agrees  to  accept  an  assignment 
of  an  under  lease  is  not  to  be  held  to  have  con- 
structive notice  of  the  terms  of  the  original 
lease,  unless  he  has  had  a  fair  opportunity  of 
ascertaining  its  terms.  Hyde  v.  Warden,  47 
Law  J.  Rep.  Bxch.  121 ;  Law  Rep.  3  Bx.  D.  72. 

[See  Bill  op  Bxchanob,  26 ;  Light  and  Aib, 
10;  Solicitor,  24.] 

SoUovtor  amd  client :  intended  mitappHoation  of 
mon^s.    [See  Trust,  A  9.] 

CONSTRUCTIVB   TOTAL    LOSS. 
[See  Marine  Insurancb,  18.] 

CONSTRUCTIVE   TRUST. 
[See  Trust.] 

CONSUMABLE   ARTICLES. 

Fa/rming  implement:   bequest  of.     [See  WILL 
Construction,  1 11.] 

CONTAGIOUS   DISEASES   ACT. 

[Further  provisions  respecting  contagious 
diseases  of  animals.    41  &  42  Vict.  c.  74.] 

1. — A  man  who  sends  animals  to  market  does 
not  thereby  impliedly  represent  to  a  purchaser 
that  they  are  not,  so  far  as  he  knows,  suffering 
from  infectious  disease,  at  all  events  where 
they  are  sold  subject  to  an  express  condition 
that  no  warranty  will  be  given.  Ward  v. 
Hobbi  (H.L.),  48  Law  J.  Rep.  Q.B.  281 ;  Law 
Rep.  4  App.  Cas.  13,  aflftrming  the  judgment  of 
the  Court  of  Appeal  (47  Law  J.  Rep.  Q.B.  90; 
Law  Rep.  3  Q.B.  D.  160) ;  on  -^peal  from  the 
Queen's  Bench  Division  (46  Law  J.  Rep.  Q.B. 
473 ;  Law  Rep.  2  Q.B.  D.  331). 

Purchasers  are  not  within  tiie  purview  of  the 
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Contagions  Diseases  (Animals)  Act^  section  67, 
and  cannot  in  consequence  maintain  an  action 
upon  a  violation  of  the  duty  imposed  by  that 
section.    Ibid. 

Whether  the  owner  of  other  animals  infected 
in  the  market  could  recover  damages  for  their 
loss— Qoflere.    Ibid. 

2. — By  the  Contagions  Diseases  (Animals) 
Act,  1869,  sections  68,  69,  compensation  is  pay- 
able by  a  local  anthority  for  animals  slangh- 
tered  in  pnrsnance  of  the  Act : — Held,  that  no 
compensation  was  payable  nnder  these  sections 
in  respect  of  foreign  animals  stopped  while 
afloat  in  an  Bngluh  port,  and  slanghtered 
before  being  landed,  inasmnch  as  a  local  antho- 
rity had  no  anthority  to  order  the  slanghteiing 
of  such  animals.  MssUty,  The  Corporation  of 
BuU,  49  Law  J.  Bep.  Q.B.  501 ;  Law  Bep.  6 
Q.B.D.  325. 

Juritdietion  of  jtuHeei :  veMel  conveying  tkeep 
from,  Ireland,    [See  JuSTlCB  OF  thb  Pbacb, 

CONTEMPT   OP  COUBT. 

1. — If  the  plaintifPs  statement  of  claim  in  an 
action  contains  charges  injnrionsly  afEecting  the 
defendant's  character,  and  if  the  plaintifE, 
before  the  hearing  of  the  action,  sends  copies  of 
the  statement  to  persons  not  parties  to  the 
action,  he  is  gnilty  of  a  contempt  of  Conrt,  and 
will  be  restrained  from  f nrther  publishing  the 
statement,  and  ordered  to  pay  the  costs  of  a 
motion  to  commit  him.  Bomdon  v.  RuueU^  46 
Law  J.  Bep.  Chanc.  414. 

2. — One  of  two  partners  was  appointed 
tmstee  nnder  a  liqmdation,  and,  before  the 
affairs  were  wonnd  np,  died.  At  the  time  of 
his  death  he  was  indebted  to  the  estate  in  a 
snm  of  201^.  The  surviving  partner  was  then 
appointed  tmstee  on  his  giving  an  undertaking 
in  writing  to  make  good  any  deficiency.  The 
latter  never  received  anything  on  behalf  of  the 
estate.  An  order  of  Court  was  made  for  pay- 
ment of  the  201Z.,  and  on  its  being  disobeyed 
an  application  was  made  to  commit  the  surviv- 
ing partner : — ^Held,  that  no  order  to  commit 
could  be  made  because  it  was  not  shewn  that 
the  debtor  had  ever  had  the  money  in  his  pos- 
session. Ex  parte  Cvddeford ;  in  re  Hinckt, 
45  Law  J.  Bep.  Bankr.  127. 

8.— Bnle  179  of  the  Bankruptcy  Bules,  1870, 
does  not  empower  the  Court  to  permit  less  than 
three  days'  notice  to  be  given  of  a  ^lotion  of 
oommittid  for  contempt.  In  re  Bryantt  I^w 
Bep.  3  Ch.  D.  810. 

4.— After  receiving  notice  by  letter  of  the 
filing  of  a  liquidation  petition,  and  telegraphic 
notice  of  an  injunction  restraining  a  sale,  a 
sheriff's  officer  and  an  auctioneer  sold  goods 
seised  under  a  fi,  fa.,  and  did  not  stop  the  sale 
until  personally  served  with  the  injunction : — 
Held,  that  they  had  committed  a  contempt  of 
Court,  and  must  pay  costs  of  a  motion  to  com- 
mit.   In  re  Bryant,  Law  Bep.  4  Ch.  D.  98. 

6.— 'An  order  was  made  in  a  suit  for  the 
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inspection  of  documents  at  the  office  of  C,  de- 
fendimt's  solicitor.  An  order  was  also  made  to 
stay  the  proceedings  in  the  suit  till  security  was 
given  for  the  costs.  B.,  plaintiff's  solicitor, 
called  on  C,  offered  him  a  bond  as  security,  and 
lett  with  him  a  draft  copy  of  the  bond  for  his 
perusal.  E.  then  proposed  to  inspect  the  docu- 
ments ;  C.  refused  to  allow  him  to  do  so,  and 
also  declined  to  accept  the  security.  E.  then 
left  the  office,  but  soon  after  returned,  and 
asked  for  the  draft  bond.  C.  refused  to  give  it 
up,  and  used  abusive  language  to  and  assaulted 
E.,  but  afterwards  apologised  for  his  conduct. 
On  a  motion  to  commit  C.  for  contempt, — Held 
(by  one  of  the  Vice-chancellors),  that  he  had 
been  guilty  of  a  oontexm>t  within  the  spirit,  if 
not  the  letter,  of  Order  XLII.  rule  2  ;  and  that 
as  the  motion  to  commit  was  originally  sustain- 
able, he  must  pay  the  costs  of  it ;  but  upon  ap- 
peal this  decision  was  reversed.  In  re  Clements 
and  The  Bepublie  rf  Coeta  Rioa  v.  ErUmger 
(App.),  46  Law  J.  B^.  Chanc.  376. 

Appeal  from  order  refuting  to  commit,  [See 
Praoticb,  B  18.] 

Attachment:  Batradition  Act,  1870  (83  4'  34 
Viat,  c,  52,  J.  19) ;  offence  committed  htfore 
mrrender.    [See  Extradition,  3.] 

Attaokment  for.  [See  Production,  20; 
Debtors  Act,  15.] 

Boeleeioitical  law:  respondent  in  contempt, 
[See  Church,  34.] 

Bevieing  barrieter :  power  to  order  person  to  quit 
Court.    [See  Parliament,  30.] 

CONTINaBNT  DEBT. 

Proof  of  in  bankruptcy.  [See  Baneruptot, 
D2-4.] 

CONTINGENT  INTBBBST. 

Maintenance  of  infant  hoeing.  [See  Infant, 
2,3.] 

Bight  of  action.    [See  Practice,  U  24.] 

Whether  bound  by  covenant  to  settle.  [See  Set- 
tlement, 17,  20.] 

CONTINGENT  BEMAINDBB. 

[Contingent  remainders  created  after  the  date 
of  the  Act  to  take  effect  as  springing  or  shifting 
uses  or  executory  devises.    40  &  41  Vict.  c.  33.] 

Determination  of  particular  estate :  legal  estate 
outstanding  in  mortgagee. 

L— A  testator,  by  his  will  made  in  1862,  de- 
vised freeholds  (the  legal  estate  in  which,  both 
at  the  date  of  the  will  and  the  time  of  his  death, 
was  outstanding  in  a  mortgagee)  to  the  use  of 
his  son  for  life,  and,  after  his  decease,  to  the 
use  of  the  children  of  his  son  who  should  attain 
twenty  one.  The  son  survived  the  testator,  and 
died  leaving  four  in&nt  children : — Held,  that 
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the  contingent  remainders  to  the  infant  children 
were  preserved  from  destruction  by  the  1^^ 
estate  outstanding  in  the  mortgagee.  Aitl&if  y. 
MieklethfvaUe,  49  Law  J.  Bep.  Chanc.  672 ;  Law 
Bep.  15  Ch.  D.  59. 

DevUe  of  real  estate  to  trutteei  in  fee :  equitable 
limitationi:  oontvuffent  remainder  :  eweoutary 
devise:  remoteness, 

2.— ;-The  old  rule  of  law  that  a  limitation 
shall,  if  possible,  be  construed  as  a  remainder 
rather  than  as  an  ezecutoij  devise,  applies  to 
equitable  as  well  as  to  legal  limitations.  A  tes- 
tator devised  real  estate  to  trustees,  upon  trust 
for  A.  for  life,  and  after  his  decease  upon  trust 
to  convey  *<to  such  son  of  B.  as  should  first 
attain  twenty-five,  when  he  should  have  attained 
twenty-five."  A.  survived  the  testator,  and  B.'s 
eldest  son  attained  twenty-five,  aftor  the  death 
of  the  testator,  but  during  the  lifetime  of  A. : — 
Held,  that  the  limitation  to  the  son  of  B.  was 
an  equitable  contingent  remainder,  which  vested 
absolutely  in  him  upon  his  attaining  the  pre- 
scribed age  in  the  lifetime  of  A. ;  and  that  it 
was  not  void  for  remoteness.  In  re  Finch, 
Abbiss  v.  Bumey,  49  Law  J.  Bep.  Chanc.  710  ; 
reversed  on  appeal,  50  Law  J.  Bep.  Chanc.  348. 
[See  Bbmotbnbss,  5.] 

CONTBAOT. 

(A)  CONSIDBBATION  AND  YALIDITT. 

(a)  Absence  or  faUnre  of  consideration. 

(b)  Public  poUcy, 

(1)  Affreement  not  to  disclose  d^amO' 

tory  facts. 
(9)  Contract  in  restraint  of  trade. 

(3)  Chntract  in  fraud  of  third  party, 

(4)  Fraud  on  creditors, 

(6)  Qami/ng  or  wagering  contract. 
(6)  Forfeitv^e  of  dejposit  by  servant: 
mutuality. 
(B)  Whbn  Complete. 

(a)  Acceptance  and  offer. 

(b)  Adoption  of  contract, 

(C)  CONSTBUCTION. 

(a)  Whetherpersonalto  contracting  parties, 

(b)  Words  erased. 

(0)  Contract  not  to  remove  boy  from  school, 
(d)  Condition  precedent. 

(1)  Theatrical  contract, 

(2)  Foffeitwre  qf  season  ticket'holder*s 

deposit, 
(«)  Building  contract:    certificate  of  en- 

gineer. 
(/)  Time  of  the  essence, 
(jg)  Option  to  aooid  contract :  time  within 

which  exercisable, 
{h)  ^  As  soon  as  possible." 
(i)  Penalty  or  liquidated  damages, 
(h)  Implied  warranty. 
(Z)  In  special  cases. 
D)  Eyidbncb. 
fl)  Assignment  of  Contract. 


I 


(A)  Consideration  and  Validitt. 
(a)  Absence  or  failure  ((f  consideration, 

1, — Money  expended  on  the  alteration  of  pre- 
mises, for  the  leasing  of  which  an  agreement 
has  been  entered  into,  but  which  is  incapable  of 
being  enforced  by  reason  of  the  Statute  of 
Frauds  may  be  recovered  back  as  on  a  &ilure  of 
consideration.  Pulbrooh  v.  Lawes,  45  Law  J. 
Bep.  Q.B.  178 ;  Law  Bep.  1  Q.B.  D.  284. 

The  plaintiff,  by  letter,  proposed  to  take  a 
lease  for  seven,  fourteen  or  twenty-one  years  of 
one  of  defendant's  houses,  conditionally  on  cer- 
tain alterations  being  made.  A  coirespondenoe 
ensued  between  the  parties,  and  it  was  ulti- 
mately agreed  that  the  alterations  should  be 
carried  out,  the  plaintiff  undertaking  to  oontri- 
bnte  a  sum  of  money  towards  them.  By  the 
defendant's  consent  some  of  the  alterations 
were  executed  by  the  plaintiff's  workmen.  Even- 
tually the  plaintiff  was  unable,  owing  to  the 
defendant's  fisiult,  to  take  tiie  house : — Held,  that 
though  he  was  unable  to  recover  damages  occa- 
sion^ through  not  having  a  lease  granted,  by 
reason  of  the  letters  not  disclosing  an  agree- 
ment such  as  to  satisfy  the  Statute  of  Frauds, 
he  was,  nevertheless,  entitled  to  recover  on  a 
quantum  meruit  for  the  loss  incurred  in  making 
the  alterations.  Hodgson  v.  Johnson  (1  E.  B.  io 
E.  185 ;  28  Law  J.  Bep.  Q.B.  88),  commented 
on.    Ibid. 

2. — The  plaintiff,  tenant  from  year  to  year  of 
premises,  sold  the  goodwill  of  a  business  carried 
on  there  to  the  defendants  under  an  agreement, 
which  was  to  be  void  unless  free  and  undis- 
turbed possession  should  be  guaranteed  to  them. 
Subsequently  they  promised  to  pay  the  plaintiff 
lOOZ.  u  he  procured  them  to  be  accepted  as 
tenants  by  the  landlord.  While  the  plaintiff 
was  negotiating  with  the  landlord,  the  defen- 
dants transferred  their  contract  of  sale  of  the 
goodwill  to  W.;  who  entered  into  possession, 
and  was  accepted  by  the  landlord.  Upon  action 
to  recover  the  1002., — Held,  that  the  defendants, 
having,  by  the  voluntary  act  of  their  sale  to  W., 
disabled  themselves  from  receiving  the  benefit 
for  which  they  had  agreed  to  pay,  were  liable  to 
pay  the  1002.  to  the  plaintiff,  unless  they  could 
prove  that  the  plaintiff  oould  not  have  succeeded 
in  getting  them  accepted  as  tenants  if  they  had 
entered  into  possession  as  contemplated  in  the 
agreement.  BraMey  v.  Beiyamin,  46  Law  J. 
Bep.  Q.B.  590. 

Action  by  manager  of  mutual  insurance  society 
against  member  for  contributions  :  absence  of 
consideration,    [See  Action,  3.] 

Bondholders :  abortive  scheme,    [See  Bond,  2.] 

Implied,  net  to  deviate,  [See  Shipping  Law, 
DIO.] 

Impossible :  charterpaHy :  refusal  of  foreign 
power  to  allow  ship  to  load,  [See  SHIPPING 
Law,  D  6.] 

Nudum  pactum :  agreement  by  stranger  to  settle 
property  on  marriage,  [See  Sbttlbment,  3.] 
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Pnmite  to  pay  deli  barred  by  bankruptey,  [See 
Bahkbuptct,  H  2.] 

(5)  Puiblie  policy. 

(1)  Agreement  not  to  ditelote  defamatory  foots. 
8.— Action  againBt  an  executor  on  a  money 
bond  made  by  bis  testator.  Bqnitable  plea, 
that  the  plaintiff  had  seduced  and  committed 
adultery  with  the  testator's  wif e»  and  after  the 
making  of  the  bond  and  before  soit  the  plaintiff 
promi^  the  testator  that  if  the  testator  shonld 
not  and  would  not  expose  and  make  public  the 
conduct  of  the  plaintifE  with  regard  to  the 
seduction  and  adultery,  he,  the  pklntifE,  would 
Dot  ttiforce  payment  of  the  penal  sum  in  the 
bond,  or  any  part  thereof,  or  any  money  thereby 
secured,  or  sue  for  the  same.  Averment,  that 
in  pursuance  and  performance  of  the  agreement, 
the  testator  did  not  during  his  lifetime  expose 
or  make  public  the  conduct  of  the  plaintiff  with 
regard  to  the  seduction  and  adultery,  but  rely- 
ing upon  the  promise  of  the  plaintiff,  faithfully 
performed  his  part  of  the  agreement,  nor  had 
the  defendant,  since  the  death  of  the  testator 
and  while  executor,  exposed  or  made  public  the 
conduct  of  the  plaintiff.  On  demurrer  to  the 
plea, — Held,  that  the  plea  was  bad.  Brown  y. 
Brine,  46  Law  J.  Bep.  Exch  129 ;  Law  Bep.  1 
Bx.  D.  6. 

(2)  Chntraetinreitraint  of  trade, 

4. — In  determining  whether  a  contract  is  a 
"  hard  bargain  **  the  Court  will  not  (if  there  be 
valuable  consideration)  consider  whether  the 
consideration  is  sufficient,  but  whether  one 
party  has  taken  an  unfair  advantage  of  the 
position  of  the  other  party.  Middleton  v.  Brown 
(App.),  47  Law  J.  Bep.  Chanc.  411. 

In  consideration  of  A.  employing  B.  at  a 
weekly  salary  of  21«.  to  go  absut  I^ndon  and 
sell  oil  for  bun,  B.  agreed  that  he  would  not  for 
twelve  calendar  months  after  the  determination 
of  the  agreement,  which  was  determinable  on  a 
week's  notice  on  either  side,  sell  oil  within  a 
radius  of  eight  miles  from  the  General  Post 
Office.  After  a  year's  employment  B.  deter- 
mined the  agreement,  and  then  commenced 
selling  oil  on  his  own  account  within  the  prohi- 
bited area: — Held,  that  the  agreement  not 
being  a  "hard  bargain,"  and  being  for  valuable 
consideration,  A.  was  entitled  to  an  injunction. 
Ibid. 

6. — Certain  persons  carrying  on  the  business 
of  stevedores  at  Melbourne  agreed  to  distribute 
their  business  at  that  port  in  certain  propor- 
tions amongst  themselves,  and  covenanted  with 
each  other  that  none  of  them  would  undertake, 
or  be  in  any  way  concerned  in  the  stevedoring 
of  any  ship  otherwise  than  according  to  such 
i^reement: — Held,  that  such  covenant  was  a 
general  restraint  of  trade,  and  void.  CoUine  v. 
Zoeie,  48  Law  J.  Bep.  P.O.  68 ;  Law  Bep.  4  App. 
Gas.  674. 

6. — ^A  contract  in  restraint  of  trade,  though 
unlimited  as  to  space,  is  not  void,  if  such  uid- 


versality  is  reasonably  requisite  for  the  protec- 
tion of  the  contractee.  The  Court  refused  to 
enforce  a  foreign  judgment  on  a  contract  against 
a  defendant  who  was  not  a  subject  of  the 
country  where  the  judgment  was  obtained,  nor 
was  resident  in  that  country  when  the  action 
in  which  it  was  obtained  was  begun,  nor  in  any 
way  had  submitted  to  the  jur^diction  of  the 
Courts  of  that  country.  Bouiillon  v.  BoutUlon, 
49  Law  J.  Bep.  Chanc.  338 ;  Law  Bep.  14  Ch.  D. 
351. 

The  rule  that  a  contract  in  restraint  of  trade, 
unless  confined  within  what  is  necessary  for  the 
reasonable  protection  of  the  contractee,  is  void, 
is  applicable  to  contracts  made  abroad  and  be- 
tween aUens.    Ibid. 

(3)  Qmtraet  in  fraud  of  third  party. 

7. — An  agreement  made  with  the  purpose  of 
doizig  something  which  is  calculated  to  defraud 
or  injure  a  third  party  is  ill^al  and  void  as 
between  the  parties  to  it ;  and  it  makes  no  dif- 
ference that  no  damage  has  in  fact  been  sus- 
tained by  such  third  party.  Harrington  v.  Tke 
Victoria  6fraving  Book  Company,  47  Law  J. 
Bep.  Q.B.  694 ;  Law  Bep.  3  Q.B.  D.  649. 

(4)  Fraud  on  ereditort. 

8. — Declaration  alleged  that  in  consideration 
that  the  plaintiff  would  execute  to  the  defen- 
dants, who  were  creditors  of  the  plaintiff,  an 
assignment  of  all  his  estate  and  effects  upon 
trust  for  the  equal  benefit  of  all  his  creditors, 
the  defendants  promised  the  plaintiff,  upon  the 
realisation  of  the  said  estate  and  effects,  to 
return  and  pay  to  the  plaintiff  602.  from  the 
proceeds  thereof.  The  declaration  also  averred 
the  execution  of  such  assignment  by  the  plain- 
tiff and  a  realisation  by  the  defendants  of  the 
said  estate  and  effecte,  and  assigned  for  breacdi 
the  non-payment  of  the  BOl :  —Held,  that  the 
declaration  disclosed  a  transaction  which  was  a 
fntud  on  the  other  creditors  of  the  plaintiff  who 
were  not  parties  to  it,  and  that  it  was  therefore 
bad  even  after  verdict.  Blaekloek  v.  Bobie,  46 
Law  J.  Bep.  C.P.  498 ;  Law  Bep.  1  C.P.  D.  266. 

UlegaX  pwrpose :  recovery  back  of  property,  [See 
Fraud,  3.] 

(6)  Gaming  or  wagering  contract. 

9. — An  agreement  between  a  principal  and 
his  agent  that  the  agent  shall  employ  moneys 
of  the  principal  in  betting  on  horse  races,  and 
pay  over  the  winnings  therefrom  to  his  prin- 
cipal, is  not  a  contract  '*  by  way  of  gaming  or 
wagering  "  rendered  void  by  8  &  9  Vict.  c.  109. 
s.  18,  nor  is  it  illegal.  Beeeton  v.  Beeeton,  46 
Law  J.  Bep.  Exch.  230 ;  Law  Bep.  1  Ex.  D.  8. 

10. — ^Where  the  loser  of  an  illegal  wager 
repudiates  it  and  demands  his  deposit  back  at 
any  time  before  the  stakes  have  been  paid  over 
by  the  stakeholder,  the  authority  of  tiie  latter 
is  determined ;  and  the  loser  may  recover  his 
own  stake  as  money  had  and  received  by  the 
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stakeholder  to  his  use.  Ht^mpden  v.  Walih,  45 
Law  J.  Bep.  Q.B.  238 ;  Law  Bep.  1  Q.B.  D.  189. 

The  plaintiff  and  W.  each  deposited  6002.  in 
the  hfloids  of  the  defendant,  as  stakeholder, 
upon  an  agreement  that  if  W.,  before  a  certain 
date,  proved  the  oonvezity  or  cnrvattire  to  and 
fro  of  any  canal,  river  or  lake,  by  actual  mea- 
surement and  demonstration  to  the  satisfaction 
of  certain  referees  he  should  receive  both  sums, 
but  that  if  he  failed,  then  the  plaintiff  should 
receive  both.  The  experiment  was  made,  and 
the  referees  decided  in  favour  of  W. : — Held, 
that  the  agreement  was  a  wager,  and  conse- 
quently null  and  void,  within  8  &  9  Vict.  c.  109. 
8.  18.    Ibid. 

IL — The  deposit  of  a  sum  of  money  by  two 
persons  in  the  hands  of  a  third,  to  abide  the 
event  of  a  lawful  game  between  t^e  two,  is  a 
wager,  and  not  **  a  subscription  or  contribution 
to  a  prise  "  within  8  &  9  Vict,  a  109.  s.  18,  and 
such  a  deposit  may  be  recovered  by  the  depo- 
sitor from  the  stakeholder,  if  demanded,  before 
it  is  paid  over  to  the  winner — Batty  v.  Marriott 
(17  Law  J.  Bep.  C.P.  215)  overruled.  IDiggle  v. 
EiggM  (App.),  46  Law  J.  Bep.  Ezch.  721 ;  Law 
Bep.  2  Bz.  D.  422. 

12. — A  contract,  by  which  the  plaintiff  was 
to  lay  out  2L  in  betting  on  a  horse  for  a  parti- 
cular steeplechase,  at  uie  odds  of  twenty-five  to 
one,  so  that  if  the  defendant  backed  the  horse 
and  the  horse  won,  the  plaintiff  was  to  have  50/. 
from  the  defendant  out  of  the  defendant's  win- 
nings, but  if  the  horse  lost,  the  plaintiff  was  to 
pay  the  defendant  22.,  is  a  contract  by  way  of 
wageringwithin8&9yict.  c.  109.S.  18.  There- 
fore where,  after  making  such  a  contract,  the 
defendant  backed  the  horse  and  won,  the  plain- 
tiff could  not  maintain  an  action  on  it  for  any 
of  the  winnings.  Htgginton  v.  Simpmnt  46  Law 
J.  Bep.  C.P.  192;  Law  Bep.  2  C.P.  D.  76. 

18. — Where  a  speculator  employs  a  broker  on 
the  Stock  Bzchange  to  effect  sales  and  pur- 
chases of  stock  according  to  the  rules  of  the 
Stock  Exchange  for  delivery  on  a  future  day, 
with  the  intention  that  he  iSiall  not  be  called 
upon  actually  to  deliver  or  accept  such  stock  as 
may  be  sold  or  purchased,  but  only  to  pay  or 
receive,  as  the  case  may  be,  the  difference  be- 
tween the  price  of  the  stock  at  the  day  of  the 
sale  and  the  price  on  the  day  named  for  dell- 
very,  the  contract  between  the  speculator  and 
the  broker  is  not  a  "  contract  by  way  of  gaming 
or  wagering,"  within  the  meaning  of  8  dc  9 
Vict.  c.  109.  s.  18.  Orixewood  v.  Bl(me{\\  Com. 
B.  Bep.  588 ;  21  Law  J.  Bep.  C.P.  46)  explained. 
l%aeker  v.  HardVy  Same  v.  Wheatley  (App.), 
48  Law  J.  Bep.  Q.B.  289 ;  Law  Bep.  4  Q.B.  D. 
685. 

14. — A  deposit  of  money  by  two  persons  on  an 
agreement  that  it  shall  be  paid  if  a  given  event 
occurs,  is  a  simple  wager,  sjid  the  deposit  may 
be  demanded  back  before  the  event  occurs.  A 
wager  is  not  within  the  proviso  in  8  dc  9  Vict,  a 
109.  s.  18,  as  to  contributions  to  lawful  pastimes. 
JBat9on  v.  Newman  (App.),  Law  Bep.  1  C.P.  D. 
578. 


16.— The  14  Yiot.  No.  9,  provides  that  all 
contracts  by  way  of  wagering  shaU  be  void, 
and  that  no  suit  shall  be  brought  to  recover 
money  deposited  to  abide  the  event  of  a  wa^;er: 
— H^d,  that  a  contract  to  run  one  horse  against 
another  is  a  wagering  contract  within  the 
statute,  but  that  a  party  who  revokes  the 
authority  of  a  stakeholder  before  the  event  may 
recover  the  deposit.  Trimble  v.  HUl^  49  Law 
J.  Bep.  P.C.  49 ;  Law  Bep.  5  App.  Cas.  342. 

Where  the  provisions  of  a  Colonial  statute 
are  identical  with  those  of  an  Imperial  statute, 
the  Coloiual  Courts  should  follow  the  decisions 
of  Courts  of  Appeal  on  the  Imperial  statute. 
Ibid. 

AuoeUstion  iUegal  under  Lottery  Aet$.      [See 
LOTTBBT  Acts.] 

Wagering   contract:   ** differeneei **   on   Stock 
JSxchange,    [See  Bboksb,  8.] 

(6)  Ibifeiiure  of  deposit  hg  iervant :  mutuaUtg, 

16« — ^A  conductor,  at  the  time  of  entering 
the  employ  of  a  tramway  company,  deposited 
with  them  the  sum  of  5/L,  which^  together  with 
any  wages  due,  was  agreed  to  be  forfeited  in 
case  of  any  breach  by  him  of  the  company's 
rules.  It  was  further  agreed  that  the  company's 
manager  was  to  be  the  sole  judge  of  whether 
the  appellants  were  entitled  to  retain  the  whole 
of  the  deposit  money  and  wages  due,  and  that 
his  certificate  of  the  cause  of  retention  should 
be  binding  and  conclusive  evidence  between  the 
parties  in  all  Courts  of  justice  and  before  all 
stipendiary  magistrates,  and  should  bar  the 
conductor  of  all  right  to  recover  under  any  cir- 
cumstances the  moneys  so  certified  to  be  re- 
tained. After  three  months'  service  the  respon- 
dent was  dischazged  from  the  appellants' 
employ,  and  the  deposit  money  as  weU  as  wages 
due  was  certified  by  their  manager  to  be  for- 
feited for  non-obsCTvance  of  certain  rules  :— 
Held,  that,  in  the  absence  of  fraud,  snch  certi- 
ficate was  binding,  there  being  nothing  in  the 
agreement  that  was  illegal  or  void.  The  London 
Tramways  Company  {Lim.)  v.  Baiiey,  47  Law 
J.  Bep.  M.C.  8 ;  Law  Bep.  3  Q.B.  D.  217. 

(B)  When  Complbtb. 
(a)  Acceptance  and  offer. 

17, — The  acceptance  of  a  tender  with  an  inti- 
mation that  a  formal  contract  shall  be  sub- 
sequently prepared,  is  binding  if  the  intention 
of  the  parties  was  to  enter  into  an  agreement, 
and  the  preparation  of  the  contract  was  merely 
for  the  purpose  of  formally  eroressing  the  ante- 
cedent agreement.  Letvis  v.  Brass  (App.),  Law 
Bep.  3  Q.B.  D.  667. 

18.— The  plaintiff  was  in  treaty  with  the  de- 
fendant for  the  purchase  of  certain  land,  and 
the  defendant  suggested  that  the  purciiase- 
money  should  be  paid  l^  instalments,  in  which 
suggestion  the  plaintiff  acquiesced.  The  defen- 
dant afterwards  by  letter  offered  the  land  to  the 
plaintiff  for  37,500^.  The  plaintiff's  agent  wiote 
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a  letter  aocepting  the  offer,  *' subject  to  the 
title  being  approved  by  our  solicitors.'*  Snbse- 
quent  negotiations  took  place  as  to  the  payment 
of  the  pmchase-money  by  instalments,  not  re- 
sulting in  any  agreement  binding  nnder  the 
Statute  of  Frauds.  The  plaintiff  having  brought 
an  action  for  specific  performance, — Held  (on 
appeal  from  the  Master  of  the  Bolls,  47  Law  J. 
B^.  Chanc.  619 ;  Law  Bep.  8  Oh.  D.  670),  that 
the  words  "subject  to  the  title  being  approved 
by  our  solicitors  "  was  a  new  term  introduced  by 
B.,  which  not  having  been  acceded  to  by  A., 
there  waa  no  concluded  contract.  Huuey  v. 
Payne  (App.),  47  Law  J.  Bep.  Chanc.  751. 

Held  also  (per  Cotton,  L.  J.),  that  where  such 
a  term  is  assented  to,  it  ma^es  the  solicitor  the 
Judge  whether  or  no  a  proper  title  is  deduced, 
and,  if  he  acts  bona  fide  and  reasonably,  the 
Court  will  not  interfere,  although  his  objections 
to  the  title  may  not  be  well  founded  in  law. 
Ibid. 

Held  (in  the  House  of  Lords,  on  appeal  from 
the  Court  of  Appeal),  that,  though  the  two 
letters,  if  they  had  stood  alone,  would  have 
been  sufficient  evidence  of  a  concluded  contract 
under  the  Statute  of  Frauds,  they  must  be  read 
in  connection  with  the  other  correspondence  and 
negotiations,  whereby  it  appeared  that  the 
letters  did  not  contain  any  agreement  as  to  one 
important  matter,  namely,  the  mode  of  paying 
the  purchase-money.  Per  Lord  Selbome. — The 
words  used  in  JervU  v.  Berridge  (42  Law  J.  Bep. 
Chanc.  518 ;  Law  Bep.  8  Chanc.  351),  that  the 
Statute  of  Frauds  "  is  a  weapon  of  defence,  not 
offence,  and  .  .  .  does  not  make  any  signed 
instrument  a  valid  contract  by  reason  of  the 
signature,  if  it  is  not  such  according  to  the  good 
&ith  and  real  intention  of  the  parties"  ap- 
proved. Huuey  v.  Payne  (H.L.),  48  Law  J. 
Bep.  Chanc.  846 ;  Law  Bep.  4  App.  Cas.  311. 

Semble,  that  the  words,  "  subject  to  the  title 
being  approved  by  our  solicitors,"  meant  only, 
**  subject  to  a  good  title  being  made,"  and  were 
not  a  new  term  which  required  acceptance  by 
the  plaintiff.    Ibid. 

19. — The  defendants  by  letter  agreed  to  take 
on  lease  property  on  tenns  mentioned,  "pro- 
vided the  terms  of  the  draft  lease  are  reasonable 
in  our  estimation  " : — Held,  that  some  terms  of 
the  draft  lease  sent  being  unreasonable,  the 
defendants  were  at  lib^ty  to  decline  the  con- 
tract, without  specifying  to  which  particular 
tenns  they  objected;  and  an  action  for  per- 
formance by  the  lessor,  in  which  he  offered  to 
withdraw  certain  terms  mentioned  in  the  de- 
fendants* pleadings  as  unreasonable  was  dis- 
missed, llie  plaintiff  answering  the  above 
letter,  said  that  tiie  terms  of  the  lease  would  be 
of  the  usual  character  of  such  letting.  The 
defendants  in  replying  did  not  notice  this ;  but 
said,  **  We  do  not  wish  it  to  be  known  that  we 
have  taken  property  on  lease  :  ** — Held,  that  the 
defendants  had  not  accepted  the  terms  as  altered 
by  the  plaintiff,  nor  bound  themselves  by 
admission  to  any  agreement  beyond  that  con- 
tained in  their  first  letter.    Huuey  v.  Payne 


(see  last  case)  distinguished.  WUcox  v.  Red- 
head,  49  Law  J.  Bep.  Chanc.  639. 

20. — Where  an  offer  in  writing  is  accepted 
in  writing,  the  mere  reference  in  the  document 
aocepting  the  offer  to  the  preparation  of  a  more 
formal  oontract  does  not  amount  to  the  intro- 
duction of  a  new  term.  Bonnemell  v.  Jenkins 
(App.),  47  Law  J.  Bep.  Chanc.  758 ;  Law  Bep.  8 
Ch.  D.  70. 

21. — Where  an  offer  is  made  by  a  letter 
which  expressly  or  impliedly  authorises  the 
sending  of  an  acceptance  of  such  offer  by  post, 
and  a  letter  of  acceptance  is  duly  addressed 
and  posted,  the  contract  is  complete,  even 
though  the  letter  of  acceptance  is  never  re- 
ceived by  the  offerer.  So  held  (affirming  the 
decision  below,  48  Law  J.  Bep.  Bzch.  219)  by 
Baggallay,  L. J.,  and  Thesiger,  L.J. ;  disMentiente 
Bramwell,  L.J.  The  Houuhold  Fire  and  CoT' 
riage  Accident  Intwranoe  Company  (Zim.)  v. 
Chramt  (App.),  48  Law  J.  Bep.  Ezch.  577 ;  Law 
Bep.  4  Ex.  D.  216. 

22. — An  offer  in  writing  for  the  sale  of  real 
estate,  giving  time  for  the  acceptance  of  the 
offer,  cannot  be  converted  into  a  binding  con- 
tract, if  at  any  time  before  acceptance  the 
person  to  whom  the  offer  is  made  becomes  aware 
of  its  withdrawal,  although  formal  notice  of 
such  withdrawal  may  not  be  given  to  him. 
Diclimeon  v.  Bodds  (App.),  45  Law  J.  Bep. 
Chanc.  777 ;  Law  Bep.  2  Ch.  D.  463. 

28. — Though  an  offer  of  sale  may  be  with- 
drawn before  it  has  beeD.  accepted,  the  with- 
drawal must  be  communicated  to  the  party  to 
whom  the  offer  has  been  made  before  such 
acceptance.  Byrne  ^  Company  v.  JLeon  ran 
Tienhoven  ^  Company,  49  Law  J.  Bep.  C.P. 
816 ;  Law  Bep.  4  C.P.  D.  344. 

Where  an  offer  of  sale  is  made  and  accepted 
by  letters  sent  through  the  post,  the  withdrawal 
takes  effect  only  when  the  letter  containing  it 
has  been  received,  and  not  from  the  moment  it 
is  posted,  unless  the  party  to  whom  the  offer  is 
made  has  given  the  other  authority  to  notify  his 
withdrawal  by  letter  so  posted.    Ibid. 

If  there  is  a  continued  refusal  by  a  party  to 
perform  his  contract,  the  neglect  of  the  other 
party  to  treat  the  first  refusal  as  a  breach  will 
not  prevent  his  suing  for  a  breach.    Ibid. 

24. — Negotiations  having  been  going  on  for 
sale  by  the  defendant  to  the  plaintiffs  of  a 
quantity  of  iron,  the  defendant  wrote  saying 
that  he  '*  would  sell  now  for  40«.  net  cash,  open 
till  Monday.*'  On  the  Monday  morning  the 
plaintiffs  telegraphed  inquiring  whether  the 
defendant  would  accept  40<.  for  delivery  over 
two  months.  The  defendant  did  not  reply,  and 
about  mid-day  the  plaintiifs  succeeded  in  selling 
on  the  defendant's  original  terms,  and  tele- 
graphed that  they  had  done  so.  The  defendant 
bad  himself  in  the  course  of  the  morning  sold 
the  iron  to  other  persons,  but  his  telegram 
announcing  this  reached  the  plaintiffs  after  the 
latter  had  dispatched  their  telegram  to  defen- 
dant. On  action  brought  for  non-delivery  of 
the  iron  to  the  plaintiffs : — Held  (by  Luidi,  J., 
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on  further  connderation),  that,  the  defen- 
dant's offer  being  a  continuing  one  throughout 
Monday,  the  plaintiffs  were  authorised  by  it  to 
sell  at  any  time  during  the  day  until  notice  of 
its  revocation  reached  them.  The  revocation 
having  no  effect  until  it  was  communicated,  the 
plaintiffs  were  entitled  to  require  deliveiy  of 
the  iron.  Cooke  v.  Oxley  (3  Term  Rep.  658) 
discussed.  Byrne  ^  Company  v.  Leim  van 
Tienhoven  ^  dmpany  (see  last  case)  followed. 
Stevemon,  Jaquet  ^  Company  v.  M*Zean,  49 
Law  J.  Rep.  Q.B.  701 ;  Law  Rep.  6  Q.B.  D.  346. 

(h)  Adoption  qfoontraet. 

26. — The  agent  of  A.  submitted  to  B.  the 
terms  of  a  proposed  agreement  to  be  entered 
into  by  means  of  a  formal  contract.  B.  made 
some  alterations  and  filled  in  some  blanks,  and 
wrote  at  the  bottom  "approved,"  and  signed 
his  own  name  (not  the  signature  of  his  firm) 
and  returned  the  document  to  the  agent  of  A. 
The  terms  were  acted  upon,  and  in  the  course 
of  correspondence  the  document  was  referred  to 
as  "the  contract."— Held,  that  although  the 
mere  assent  to  the  proposed  terms  was  not 
binding,  yet  the  acting  upon  those  terms  was 
sufficient  to  shew  the  adoption  of  the  document 
as  altered  and  approved;  and,  consequently, 
that  there  was  a  binding  contract.  Broaden  v. 
The  Metropolitan  JRailway  Company  (H.L.), 
Law  Rep.  2  App.  Cas.  666. 

(C)  CONBTBUOnON. 

(a)  Whether  perional  to  eontraetinff  partiet. 

26. — A  firm  of  publishers  agreed  to  publish 
a  work  at  their  own  risk,  and  divide  me  net 
profits  with  the  authors : — Held,  that  the  agree- 
ment was  personal,  and  put  an  end  to  by  a 
complete  change  in  the  members  of  the  part- 
ner^p.  Hiole  v.  Bradbury^  48  Law  J.  Rep. 
Chanc.  678 ;  Law  Rep.  12  Ch.  D.  886. 

Sketches  were  drawn  by  an  author  on  blocks, 
which  were  afterwards  engraved.  The  cost  of 
the  blocks  and  of  engravings  was  part  of  costs 
incurred  at  the  pubUiBhers'  risk,  and  deducted 
from  gross  profits,  under  an  agreement  to  pub- 
lish:— Held,  that,  on  the  termination  of  the 
agreement,  the  blocks  belonged  to  the  author. 
Ibid. 

Books  piratically  printed  before  registration 
of  the  proprietor  of  the  oopyright  do  not  become 
the  property  of  the  proprietor  on  registration.  \ 
Ibid. 

[But  see  Coptbioht,  4.] 

27. — The  defendants  entered  into  an  agree- 
ment with  the  P.  Company  for  the  hire  of 
certain  railway  waggons  for  a  term  of  seven 
years.  The  agreement  contained  a  clause  by 
which  the  P.  Company  bound  themselves  during 
the  term  to  keep  the  waggons  in  good  and 
substantial  repair  and  working  order.  Some 
eighteen  months  afterwards  the  P.  Company 
went  into  liquidation,  and  the  contract  between 
them  and  uie  defendants  was  assigned  to  the 
plaintiffs,  who  took  over  from  the  P.  Company 


the  repairing  stations  previously  used  for  the 
repair  of  the  waggons  let  to  the  defendants  and 
also  the  staff  of  workmen  employed  in  executing 
such  repairs.  In  an  action  brought  by  the 
plaintiffs  to  recover  from  the  defendants  rent 
due  for  the  hire  of  the  waggons,  the  defendants 
disputed  their  liability  on  the  grounds,  first,  that 
the  P.  Company  had,  by  going  into  liquidation, 
incapacitate  liiemselves  from  perfonning  the 
contract;  and,  secondly,  that  there  was  no 
privity  of  contract  between  them  and  the  plain- 
tiffs whose  services,  in  substitution  for  those  to 
be  performed  by  the  P.  Company  under  the 
contract,  they,  the  defendants,  were  not  bound 
to  accept : — Held,  that,  whatever  might  be  the 
position  of  the  parties  on  the  dissolution  of  the 
company,  the  liquidator,  pending  the  winding-up, 
had  power  to  continue  the  performance  of  the 
contract.  Held  also  (distinguishing  Jiob§on  v. 
Brummand,  2  B.  &  Aid.  303),  that,  as  personal 
performance  was  not  of  the  essence  of  the 
contract,  the  repair  of  the  waggons  undertaken 
and  done  by  the  plaintiffis  under  their  contract 
with  the  P.  Company  was  a  sufficient  per- 
formance by  the  latter  of  their  engagement  to 
repair  under  their  contract  with  the  defendants. 
The  British  Waggon  Company  (Xm.)  v.  Lea  ^ 
Company,  49  Law  J.  Rep.  Q.B.  321 ;  Law  Rep. 
6  Q.B.  D.  149. 

(Jb)  Wordi  erased, 

28. — ^A  specification,  forming  part  of  a  con- 
tract by  a  firm  of  shipbuilders  to  lengthen  and 
repair  an  iron  steamship  with  a  view  to  her 
being  classed  100  A  1  at  Lloyds,  contained  the 
following  words :  **  Iron  work : — the  plating  of 
the  hull  to  be  carefully  overhauled  and  re- 
paired, but  if  any  new  plating  is  required,  the 
same  to  be  paid  for  extra,"  fourteen  words 
erased  signed  A.  and  J.  I.  D.  G.  *'  Deck  beams, 
ties,  diagonal  ties,  main  and  spar  deck  stringers, 
and  all  iron  work  to  be  in  accordance  with 
Lloyds'  rules  for  classification  " : — Held,  that 
the  shipbuilders  were  bound  to  supply  without 
any  extra  charge  any  new  plates  required  to 
enable  the  vessel  to  be  classed  as  above,  and 
that  neither  correspondence  before  the  contract 
was  signed,  nor  the  initialed  erased  words 
could  be  ti^en  into  consideration  to  interpret 
the  intention  of  the  parties.  Inglit  v.  Buttery, 
(H.  L.  Sc),  Law  Rep.  3  App.  Cas.  662. 

(0)  Contraet  not  to  reftwve  hoy  from  tehool, 

29. — The  defendant  sent  his  son  to  the  plain- 
tiff's school,  on  the  terms  that  when  he  removed 
him  from  the  school  he  would  either  give  the 
plaintiff  a  term's  notice  or  pay  him  an  equivalent 
in  money.  To  an  action  against  the  defendant 
for  removing  his  son  without  giving  such  notice 
or  paying  an  equivalent,  it  was  held  a  good 
defence  to  shew  that  the  removal  was  ox2y  a 
temporary  one,  whilst  the  son  was  unable,  from 
illness,  to  return  to  the  school.  Simeon  v.  Wat^ 
ion,  46  Law  J.  Rep.  C.P.  679. 
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(iQ  (hndiiion  precedent, 
(1)  Theatrioal  contract. 

80. — ^An  engagement  was  entered  into  by 
which  the  defendUmts  engaged  the  phuntiff  to 
ang  and  play  the  prinoip^  part  in  a  new  opera, 
**  oommenoing  on  or  about  the  14th  of  Novem- 
bcT,  at  a  we^y  salary  of  IIZ.,  and  to  continue 
on  at  that  sum  for  a  period  of  three  months, 
providing  the  opera  shEdl  nm  for  that  period. 
The  engagement  to  be  subject  to  the  ordinary 
rales  and  regulations  of  the  theatre."  The 
piece  was  announced  for  the  28th  of  Novem- 
ber. The  plaintiff  attended  rehearsals  till  the 
23rd  of  November,  when  she  was  taken  ill.  On 
the  25th,  finding  that  she  would  probably  be 
nnable  to  appear  on  the  28th,  the  defendants 
engaged  L.  on  the  terms  that  she  should  be 
ref^y,  and,  if  the  plaintiff  could  not,  should  sing 
on  the  opening  night,  and  thenceforward  till  the 
26th  of  December,  at  161.  per  week.  The  plain- 
tiffs illness  continued,  and  L.  entered  upon 
and  fulfilled  her  engagement.  On  the  4th  of 
December,  the  plaintifE,  having  recovered,  offered 
to  take  her  place,  but  was  refused,  and  sued 
the  defendants  for  a  breach  of  contract.  The 
jury  found  that  the  non-attendance  of  the  plain- 
tiff on  the  opening  night  was  not  of  such  mate- 
rial consequence  to  the  defendants  as  to  entitle 
them  to  rescind  the  contract,  but  that  it  was  of 
such  consequence  as  to  render  it  reasonable  for 
them  to  employ  another  artiste,  and  that  the 
employment  of  L.  as  made  was  reasonable : — 
Held,  that  the  latter  finding  was  to  the  effect 
that  no  substitute  capable  of  performing  the 
part  adequately  could  be  obtained  except  on 
the  terms  that  she  should  be  permanently  en- 
gaged at  higher  pay  than  the  plaintiff;  and 
that  being  so,  it  followed  as  a  matter  of  law 
that  the  &ilure  on  the  plaintiff's  part  to  appear 
on  the  opening  night  went  to  the  very  root  of 
the  contract,  and  discharged  the  defendant. 
P&unard  v.  8pi&rs,  45  Law  J.  Rep.  Q.B.  621 ; 
Law  Rep.  1  Q.B.  D.  410. 

81. — An  agreement  between  G.,  director  of 
an  opera,  and  B.,  a  dramatic  singer,  contained 
clauses  to  the  following  effect  (among  others). 
The  engagement  was  to  begin  on  the  30th  of 
liaroh,  1875,  and  end  on  the  13th  of  July.  B. 
was  not  to  sing  out  of  the  theatre  in  the  United 
Kingdom  from  the  1st  of  January  to  the  3lBt  of 
December,  1875,  without  the  written  permission 
of  O.  B.  agreed  to  be  in  London  without  fail  at 
least  six  &ys  before  the  commencement  of  the 
engagement  for  the  purpose  of  rehearsals.  B. 
performed  the  condition  relating  to  not  sing- 
ing in  the  United  Kingdom  a&er  the  1st  of 
January,  1875,  but,  owing  to  temporary  illness, 
failed  to  arrive  in  England  until  the  28th  of 
Bfarch.  G.  thereupon  refused  to  employ  him, 
and  put  an  end  to  the  agreement.  Li  an  action 
by  B.  against  G.  for  refusing  to  employ  him, — 
Held,  that  G.  was  not  justified  in  so  refusing, 
as  xmder  all  the  circumstances  of  the  agreement 
the  clause  binding  B.  to  be  in  London  six  days 
before  the  80th  of  Ifaroh,  was  not  a  condition 


precedent  going  to  the  root  of  the  contract,  but 
only  an  independent  agreement  the  breach  of 
which  might  be  compensated  for  by  damages. 
Bettim  v.  6^e,  46  Law  J.  Rep.  Q.B.  209 ;  Law 
Rep.  1  Q.B.  D.  183. 

(2)  Ibffeiture  o/teiuon  ticket-holder's  dcporit, 

82. — Upon  purchasing  a  passenger's  season 
ticket  from  the  defendants,  the  plaintiff  agreed 
to  be  bound  by  certain  conditions,  of  which 
one  was  that  all  benefit  of  the  ticket,  including 
a  deposit  of  ten  shillings  paid  with  the  price, 
should  be  forfeited  on  breach  of  any  of  the 
conditions ;  and  another  condition  was  that  the 
ticket  should  be  delivered  up  on  the  day  after 
expiry.  The  plaintiff  did  not  deliver  up  the 
ticket  on  the  day  after  expiry,  but  delivered  it 
up  within  a  time  which  was  found  upon  the 
trial  to  be  a  reasonable  time.  The  defendants 
refused  to  return  the  deposit : — Held,  that  the 
defendants  were  justified,  on  the  ground  that 
oompliance  by  the  plaintiff  with  the  stipula- 
tions of  the  contract  was  a  condition  precedent 
to  his  right  to  a  return  of  the  deposit.  Cooper 
V.  The  London^  Brighton  and  South  Coatt  Rail' 
way  Company,  48  Law  J.  Rep.  Bxch.  434 ;  Law 
Rep.  4  Ex.  D.  88. 

(e)  Building  contract :  certificate  of  engineer, 

88. — A  clause  in  a  contract  to  construct  iron 
buildings  for  a  lump  sum,  provided  that  no 
alterations  or  additions  should  be  made  with- 
out the  written  order  of  the  engineer  of  the 
employer,  and  no  allegation  of  knowledge  of, 
or  acquiescence  in  any  alterations  or  additions 
on  the  part  of  the  employers,  their  engineers  or 
inspectors,  should  be  accepted  or  available  as 
equivalent  to  the  certificate  of  the  engineer,  or 
as  in  any  way  superseding  the  necessity  of  such 
certificate  as  the  sole  warrant  for  additions  or 
alterations.  The  contractors,  with  the  consent 
of  the  engineer,  erected  certain  girders  of  a 
heavier  weight  than  according  to  Gpecification, 
the  actual  weights  being  entered  in  the  engi- 
neer's certificates  from  time  to  time,  authorising 
interim  payments : — Held,  in  an  action  on  the 
completion  of  the  work,  to  recover  for  the  extra 
weight  of  metal,  that  the  certificates  of  the  en- 
gineer were  not  written  orders,  and  that  the 
action  would  not  lie.  The  Thartit  Sulphur  and 
Copper  Gmpam/y  ▼.  WEWay  (H.L.  Sc),  Law 
Rep.  3  App.  Gas.  1040. 

(/)  Time  of  the  essence, 

84.  — A«  chartered  B.'s  ship  "for  twelve 
months,  for  as  many  consecutive  voyages  as  the 
said  ship  can  enter  upon  after  the  completion 
of  the  present  voyage."  On  completion  of  the 
voyage,  and  when  it  was  ready  to  load,  the  ship 
was  stopped  by  the  surveyor  of  the  Board  of 
Trade,  who  required  oertain  repairs  to  be  done 
to  her.  A.  at  once  gave  notice  to  B.  that  he 
should  cancel  the  charter,  on  account  of  the 
ship  not  being  tight,  staunch,  &c.,  at  the  time 
when  he  was  ready  to  load  as  agreed  by  the 
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charter.  B.  did  the  repairs,  which  lasted  two 
months,  and  then  tendered  the  ship  to  A.,  who 
refused  her : — Held  (on  appeal  from  the  Queen's 
Bench  Division,  46  Law  J.  Bep.  Q.B.  756,  by 
Kelly,  C.B.,  Hellish,  L  J.  and  Amphlett,  J.A.), 
that  A.  was  justified  in  his  refusal;  that  the 
delay  having  occurred  in  reference  to  a  time 
charter,  and  not  for  a  chartered  voyage,  and 
time  being  of  the  essence  of  such  a  contract, 
the  inability  of  B.  to  give  A.  the  vessel  at  the 
beginning  of  the  time  agreed  for  entitled  the 
latter  to  cancel  the  charter.  And  per  Brett,  J.A., 
that  time  was  not  of  the  essence  of  the  con- 
tract, and  that  it  was  not  a  condition  precedent 
that  the  ship  should  be  fit  for  sea  at  Uie  begin- 
ning of  the  time,  bnt  that  under  the  circum- 
stances the  ship  had  been  so  delayed  that  a 
proper  performance  of  the  contract  was  impos- 
sible, and  therefore  A.  was  justified  in  his  re- 
fusal. TnUy  V.  HowU/ng  (App.),  46  Law  J.  Rep. 
Q.B.  888 ;  Law  Rep.  2  Q.B.  D.  182. 
[And  see  Vbxdob  aud  Pubchasbb,  16, 17.] 

(^)  Oj^tion  to  a^Doid  eontraet :  time  within 
which  exeroiieaible, 

86. — The  plaintiffs  entered  into  a  contract 
with  the  defendants,  by  which  the  plaintiffs 
contracted  to  execute  certain  works  according 
to  a  specification,  which  were  required  for  con- 
structUig  a  dock  and  works  for  the  defendants, 
and  by  which  the  works  were  to  be  completed 
on  or  before  the  31st  of  August^  1873.  The  con- 
tract provided  that  if  the  plaintiffs  should  not 
complete  the  works  within  that  period  the  defen- 
dants were  empowered,  without  previous  notice, 
to  take  the  works  out  of  the  plaintiffs'  hands, 
and  to  employ  other  contractors  or  workmen  to 
complete  the  work,  and  that  the  plaintiff 
should  then  be  only  entitled  to  such  sums  as 
should  have  accrued  due  at  the  time  of  the 
works  being  taken  out  of  their  hands,  and 
all  expenses  incurred  by  so  doing  should  be 
deducted  from  the  money  due  to  the  plaintiffs, 
or  should  be  recoverable  as  damages.  The 
contract  also  provided  that  should  the  defen- 
dants' engineer  be  at  any  time  dissatisfied  with 
the  mode  of  proceeding,  or  the  rate  of  progress 
of  the  works,  he  was  to  have  power  to  procure 
and  make  use  of  labour  and  materials  from  the 
money  then  due  to  the  plaintiffs ;  but  such 
power  was  not  to  relieve  the  plaintiffs  from 
their  obligation  to  proceed  in  the  execution  of, 
and  to  complete  the  works  with  requisite  expe- 
dition ;  and  the  contract  further  contained  a 
clause  by  which  it  was  stipulated  that  should 
the  plaintiffs  fail  to  proceed  in  the  execution 
of  the  works  at  the  rate  of  progress  required 
by  the  defendants'  engineer,  the  contract  should, 
at  the  option  of  the  defendants,  be  considered 
void,  as  far  as  related  to  the  works  to  be  done, 
and  all  sums  that  might  be  due  to  the  plaintifte, 
together  with  all  materials  and  implements  in 
their  possession,  should  be  forfeited  to  the  de- 
fendants : — Held,  that  this  last  clause  could 
only  be  enforced  within  the  time  fixed  for  the 
completion  of  the  works,  and  that  after  that 


time  the  defendants  could  not  avail  themselves 
of  it  to  avoid  the  contract,  and  forfeit  the 
money  due  to  the  plaintiffs  with  the  materials 
and  implements.  Walhor  v.  The  London  and 
North  Wettem  Eailwaf  Company,  45  Law  J. 
Rep.  C.P.  787 ;  Law  Rep.  1  C.P.  D.  618. 
[And  see  No.  24  supra.] 

(4)  **Aj  toon  €u  poiribleJ" 

86. — Contract  by  the  plaintilb  with  J.  to  con- 
struct a  machine  for  hun  within  two  months. 
The  defendants,  after  notice  of  this  contract, 
contracted  to  supply  the  plaintiffs  with  part  of 
the  machine  **  as  soon  as  possible."  The  defen- 
dants not  having  supplied  their  part  until  after 
the  expiration  of  the  two  months,  J.  refused  to 
accept  the  machine.  Thereupon  die  plaintiff 
sued  the  defendants  for  damages  and  for  loss  of 
the  profits  which  they  would  have  made  by  the 
performance  of  the  contract  :~Held,  that  the 
plaintifib  were  entitled  to  recover.  The  J7y- 
draulic  Engineering  Company  v.  MeHit^ffie  (App.), 
Law  Rep.  4  Q.B.  670. 

(i)  Pendtty  or  liquidated  damages. 

87. — A  building  contract  contained  a  proviso 
that  in  case  the  contract  should  not  be  in  all 
things  duly  performed  by  the  contractors  they 
should  pay  1,000/.  as  liquidated  damages : — 
Held  (reversing  the  decision  of  the  Chief  Judge, 
46  Law  J.  Rep.  Bankr.  6),  that  this  was  a 
penalty  and  not  liquidated  damages.  In  re 
Newman;  ex  parte  Capper  (App.),  46  Law  J. 
Rep.  Bankr.  57 ;  Law  Rep.  4  Ch.  D.  724. 

(JC)  Implied  warramty. 

88.— The  plaintiff  having  inspected  certain 
plans  and  specifications  which  had  been  pre- 
pared by  an  engineer  for  the  defendants,  contrac- 
ted with  the  latter  to  build  a  bridge  according 
thereto.    The  work  was  b^un,  but  the  mode 
of  erection  prescribed  by  the  plans  and  specifi- 
cations proved  defective,  and  an  alteration  was 
necessarily  made  under  the  direction  of  the 
engineer,  which  occasioned  great  delay  in  the 
execution  of  the  work,  in  consequence  of  which 
the  plaintiff  sustained  considerable  damage.    In 
an  action  against  the  defendants  for  damages  as 
for  a  breach  of  warranty, — ^Held  (afiSnning  the 
judgment  of  the  Exchequer  Chamber,  44  Law  J. 
Rep.   Exch.  62),  that   there  was    no  implied 
warranty  on  the  part  of  the  defendants,  that 
the  work  could  be  done  in  the  mode  prescribed 
by  the  plans  and  specifications,  and  tliat  the 
plaintiff  was  not  therefore  entitled  to  recover. 
Thorn   v.   Mayor  and  Corporation  of  London 
(H.L.),  45  Law  J.  Rep.  Exch.  62 ;  Law  Rep.  1 
App.  Cas.  120. 

On  sale  of  vein  of  eoal,    [See  Minb,  15.] 

Serrices  incidental  to  the  bueineu  qf  a  oarrier. 
[See  Railway,  25.] 

(D)  EVIDENCB. 

Evidence  to  vary.     [See  No.  28   supra,  and 
bHippujro  Law,  F  5.] 
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(B)  ASSIGinfBNT  OF  COKTBAGT. 

[See  No.  27  supra.] 

Conehided  agreement:  agent:  aocejjtanoe:  re- 
jfudiaium,    [See  Pbinoipal  and  Agbnt,  4.] 

CofUraet  or  trust :  investment  oompa/ny  and  de» 
jfotUor  of  money  for  investment,  [See  Com- 
pany, D  28.] 

Guaranty:  whether  extending  to  past  debts, 
[See  Principal  and  Subbtt,  3.] 

€hunramty  whether  joint  or  severat,    [See  Pbin- 

(OPAL  AND  SUBBTT,  2.] 

JUisrepresentation  as  to  tenure  of  land.  [See 
Damages,  24.] 

CONTRIBUTION. 
Bight  of,  M  between  co-sureties.    [See  Inbub- 

ANCB,  14.] 

Shipowners,  by,  to  salvage,  [See  Shipping 
Law,  T  5.] 

To  repairs,  out  of  highway  rate,   [See  Highway, 

CONTBIBUTORy. 
[See  Company,  H  61-70.] 

CONTRIBUTORY  NEGLIGENCE. 
[See  Nbgligenoe,  23,  24.] 

CONVERSION. 

A  fund  in  Court,  the  proceeds  of  the  sale  of 
part  of  a  settled  estate,  was,  under  the  trusts  of 
the  settlement,  liable  to  be  laid  out  in  land  to 
be  settled  to  certain  uses,  all  of  which,  were 
exhausted  except  a  legal  jointure.  On  a  peti- 
tion that  the  fund  might  be  paid  out  to  the 
heir-at-law  of  the  person  entitled,  subject  to 
the  jointure, — Held,  as  between  his  real  and 
personal  representatives,  that  the  equity  of  the 
jointress  to  have  the  fund  re-invested  in  land 
was  sufficient  to  cause  it  to  retain  its  character 
aB  real  estate.  Walrond  v.  Bosslyn.  Wa^rond 
V.  Fulford,  48  Law  J.  Rep.  Chanc.  602;  Law 
Bep.  11  Ch.  D.  640. 

Infamts^  realty,  purchase  of,  by  railway  company. 
[See  Lands  Clauses  Act,  17.] 

Partition  action,  effect  of  decree  in.    [See  Pab- 
TITION,  20,  21.] 

Property  specifically  bequeatlied,  of:  effect  of. 
[See  Legacy,  16-22.] 

Stolen  cheque  with  forged  indorsement :  negli" 
genee,    [See  Bill  op  Exchange,  6.] 

What  amounts  to  conversion  of  property  in  goods, 
[See  Tboyeb,  2-4.] 

CONVEYANCING  COUNSEL. 

As  between  vendor  and  purchaser,  is  counsel  of 
vendor.    [See  Vendor  and  Pubchaseb,  3.] 

Digest,  1875-1880. 


CONVICTION. 

Accessory  after  the  fact.    [See  Murder.]   . 

Changing  previous  conviction  in  indictment. 
[See  False  Pretence,  3.] 

Conviction  for  assault t  a  bar  to  an  a-ction  fyr 
same;  24  ^-  25  Vi4St.  c.  100.  s.  45.  [See 
Assault.] 

Deaf  and  dumb  priso^ner.    [See  Trial.] 

Effect  of:  restoration  of  property.  [See  Sale, 
16.] 

Quashing,  on  point  of  form.    [See  Mandamus, 

1.] 

COPROLITES. 
Hight  of  lord  of  manor.    [See  Copyhold,  2.] 


COPYHOLDS. 

(A)  Custom:  Devise. 

(B)  Rights  of  Lord  and  Copyholders. 

(C)  Enfranchisement. 


(A)  Custom  :  Devise. 

1, — Where  by  the  custom  of  a  manor  every 
tenant  held  for  life  with  power  to  nominate  his 
successor,  and  a  tenant  devised  his  copyholds 
to  trustees  and  their  heirs  to  the  use  of  his 
grandson  for  life,  with  remainder  to  the  use 
of  the  children  of  his  grandson  as  tenants  in 
common  with  remainders  over,— Held  (notwith- 
standing a  codicil  referring  to  the  customs  of 
the  manor),  that  the  trustees  took  the  legal 
estate,  and  that  the  limitation  of  successive 
equitable  estates  was  good.  Allen  v.  Bewsey 
(App.),  Law  Rep.  7  Ch.  D.  453. 

(B)  Rights  of  Lord  and  Copyholders. 

2. — An  encroachment  made  by  a  copyholder 
on  the  waste  adjoining  his  tenement  is  of  copy- 
hold tenure.  The  Attorney-  General  v.  Tomline, 
46  Law  J.  Rep.  Chanc.  654  ;  Law  Rep.  5  Ch.  D. 
760. 

Copyholds  were  held  in  trust  for  the  Crown. 
An  officer  of  the  Crown  held  an  adjoining  piece 
of  the  waste  under  a  licence  from  the  lord.  On 
the  expiration  of  this  licence  the  Crown  took 
possession  of  the  licensed  parcel  Eind  held  it  for 
more  than  twenty  years : — Held,  that  this  parcel 
was  copyhold,  vested  in  the  trustee  for  the  time 
being  for  the  Crown.    Ibid. 

The  lord  of  a  manor  is  presumptively  en- 
titled to  minerals,  including  coprolitcs.    Ibid. 

Copyhold  land  was  let  to  a  tenant  from  year 
to  year : — Held,  that  digging  for  coprolites  by 
the  lord  was  damage  to  the  reversion  which  the 
reversioner  was  entitled  to  restrain.    Ibid. 

A  lord  having  entered  on  copyholds  and  dug 
for  coprolites, — Held,  that  the  copyholder  was 
entitled  to  the  net  price  of  the  coprolites,  less 
such  sum  as  would  have  induced  some  one  to 
do  the  work  of  getting  them.    Ibid. 
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8. — In  an  ordinary  estate  of  copyhold  the 
property  in  the  trees  and  minerals  is  in  the  lord, 
the  possession  in  the  copyholder.  If  a  stranger 
or  the  copyholder  cut  trees  or  take  minerals,  the 
lord  can  bring  trover ;  if  a  stranger  or  the  lord 
cut  trees  or  take  minerals,  the  copyholder  can 
maintain  trespass.  Ea/rdiey  y.  Granville,  46 
Law  J.  Rep.  Chanc.  669 ;  Law  Rep.  S  Ch.  D.  826. 

When  the  trees  are  cut  or  the  minerals  taken, 
the  copyholder  becomes  entitled  to  the  posses- 
sion of  the  space  where  the  trees  or  minerals 
were,  and  is  entitled  to  use  it  at  his  will  and 
pleasure.    Ibid. 

On  the  other  hand,  if  a  freeholder  grants 
lands  excepting  mines,  he  severs  his  estate 
vertically — that  is,  he  grants  out  his  estate  in 
parallel  vertical  layer,  and  the  grantee  only  gets 
the  parallel  layer  granted  to  him.  The  free- 
holder retains  the  reserved  stratum  as  part  of 
his  ownership,  and  whether  or  not  he  takes  the 
minerals  out  of  the  stratum,  such  stratum  still 
belongs  to  him  as  part  of  the  vertical  section  of 
the  Is^d.    Ibid. 

G.  was  lessee  of  manorial  mines,  with  right 
to  work  them  and  enter  on  tRe  surface  of 
the  copyhold ;  these  mines  were  worked  from 
deep  pits.  Between  the  deep  pits  and  the 
North  Staffordshire  Railway  lay  first,  copyhold 
of  A.;  next,  freehold  of  S.;  next,  freehold  of  A. 
6.  took  a  lease  of  the  S.  mines  and,  ten  days 
after,  a  lease  of  part  of  A.'s  freehold,  for  the 
purpose  of  completing  a  railway  then  in  course 
of  construction  over  A.'s  copyhold  from  the  deep 
pits  to  the  North  Staffordshire  Railway.  This 
lease  provided  for  the  carriage  over  A.*s  freehold 
by  G.  of  the  produce  of  mines  belonging  to  or 
occupied  by  G.  or  belonging  to  S.  Shortly 
afterwards,  G.  drove  a  crut  from  the  S.  mines 
under  A.*s  copyhold  to  the  deep  pits,  and  so 
carried  the  S.  minerals  to  the  deep  pits,  and 
thence  by  the  railway  over  A,'s  copyhold  to  the 
North  Staffordshire  Railway :— Held,  that  A.'s 
successors  in  title  were  entitled  to  an  injunction 
to  restrain  G,  from  carrying  the  8.  minerals 
under  or  over  A.'s  copyhold,  and  that  there  had 
been  no  acquiescence  on  A.'s  part  to  disentitle 
them.    Ibid. 

(c)  Enfranchiwment, 

4.— The  Copyhold  Act,  1852  (16  &  16  Vict.  c. 
61.  s.  1),  after  giving  power  to  the  lord  or  tenant 
of  any  manor,  admitted  on  or  after  the  1  st  of 
July,  1863,  to  compel  enfranchisement,  provides, 
"  that  if  from  any  cause  such  enfranchisement 
shall  not  take  place  until  some  event  shall  have 
happened  which  may  require  a  second  or  sub- 
sequent admittance,  such  second  or  subsequent 
admittance  shall  be  made  with  all  the  rights 
incident  thereto : — Held,  that  the  death  of  the 
tenant,  or  the  devolution  of  his  title  during 
proceedings  for  enfranchisement,  would  be  such 
an  "  event "  as  is  there  contemplated.  Myers  v. 
Hodgson,  46  Law  J.  Rep.  C.P.  603 ;  Law  Rep.  1 
C.P.  D.  609. 

The  plaintiff,  lord  of  the  manor,  had,  at  the 


instance  of  B.,  a  tenant  in  fee  of  copyhold 
tenements  of  the  manor,  entered  into  proceed- 
ings pursuant  to  the  Copyhold  Amendment  Act 
(21  &  22  Vict.  c.  94.  s.  8),  for  the  compulsory 
enfranchisement  of  the  said  tenements.  Pend- 
ing the  proceedings  and  before  completion  B. 
diod,  and  the  defendants,  as  devisees  in  fee  of 
the  said  tenements,  claimed  to  have  the  en- 
franchisement completed  :  —  Held,  that  the 
defendants  must  first  be  admitted,  and  pay 
the  customary  fine  incident  thereto,  pursuant  to 
16  &  16  Vict,  a  61.  s.  1,  and  that  the  proceedings 
were  not  abated  by  the  death  of  B.    Ibid. 

COPYRIGHT. 

(A)  Registration. 

(B)  Title  op  Book. 

(C)  Infringement. 

(D)  Assignment. 

(B)  Dramatic  Copyright. 

(F)  Musical  Compositions. 

(G)  Copyright  of  Designs. 

(A)  Registration. 

1. — ^A  publisher,  before  publication,  entered 
at  Stationers'  Hall  the  intended  date  of  publi- 
cation of  the  first  number  of  a  magazine,  which 
was  also  the  actual  date  : — Held,  an  insufficient 
compliance  with  the  provisions  of  the  Copyright 
Act  (6  &  6  Vict.  c.  46.  s.  13),  and  that  he 
had  acquired  no  copyright  in  a  tale  appearing 
in  such  magazine  under  section  18.  Henderson 
v.  MasBweU,  46  Law  J.  Rep.  Chanc.  891;  Law 
Rep.  6  Ch.  D.  892. 

(B)  Title  of  Book. 

2. — The  plaintiff  was  the  r^^tered  pro- 
prietor under  the  Copyright  Act  of  a  directory 
entitled  "The  Post- Office  Directory  of  the 
West  Riding  of  Yorkshire,"  which  included  the 
town  of  Bradford ;  and  since  1862  had  pub- 
lished directories  for  numerous  other  county 
districts,  which  were  all  entitled  "  Post-office  " 
directories.  The  defendants  published  a  direc- 
tory for  the  town  of  Bradford,  entitled  "  The 
Bradford  Post- Office  Directory,"  which  bore  no 
similarity  to  the  work  of  the  plaintiff  in  price 
or  appearance.  The  plaintiff  claimed  to  restrain 
the  defendants  from  using  the  word  "  Post- 
office"  as  part  of  the  title  of  their  directory. 
The  evidence  failed  to  shew  that  the  word 
"  Post-office  "  was  known  to  any  portion  of  the 
public  as  a  synonym  for  "  Kelly  : " — Held  (af- 
firming the  decision  of  Bacon,  V.C.,  48  Law  J. 
Rep.  Chanc.  669),  that  the  plaintiff  had  no  right 
to  the  exclusive  use  of  the  word  "  Post-office  " 
as  part  of  the  title  of  his  directories.  Decision 
of  Bacon,  V.C.,  affirmed.  Kelly  v.  Byles  (App.). 
49  Law  J.  Rep.  Chanc.  181 ;  Law  Rep.  13  Ch.  D. 
682. 

8.— The  title  of  a  book  is  part  of  the  book, 
and  is  as  much  a  subject  of  copyright  as  the 
book  itself.  Weldon  v.  Dickt,  48  Law  J.  Rep. 
Chanc.  201 ;  Law  Rep.  10  Ch.  D.  147. 
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The  proprietor  of  copyrig^ht  in  a  book  does 
not  lose  his  right  to  republish  the  book,  at  any 
time  dnring  the  continuance  of  the  copyright, 
although  the  book  may  have  been  out  of  print 
for  seTeral  years.    Ibid. 

(C)  INFBINGEMBNT. 

4. — Books  piratically  printed  before  registra- 
tion of  the  proprietor  of  the  copyright  become 
his  property  after  registration.  Hole  v.  Brad- 
huvy  (48  Law  J.  Rep.  Chanc.  673 ;  Law  Rep.  12 
Ch.  D.  886)  not  followed.  lioaes  v.  Fiddema/nn, 
49  Law  J.  Rep.  Chanc.  412. 

6. — The  entry  at  Stationers'  Hall  of  the  first 
nmnber  of  a  periodical,  pursuant  to  the  19th  sec- 
tion of  6  &  6  Vict  0.  43,  enables  the  proprietor 
thereof  to  maintain  an  action  to  restrain  the 
publication  in  a  separate  form  of  a  serial  tale 
that  has  appeared  in  subsequent  numbers  of  the 
periodical ;  and  he  need  not  register  the  tale  in 
a  separate  form  as  a  condition  precedent  to 
suing.  Hendarson  v.  Mamoellf  46  Law  J.  Rep. 
Chanc.  69 ;  Law  Rep.  4  Ch.  D.  168. 

6. — The  plaintiffs,  tiie  owners  of  an  English 
copyright  magazine,  received  by  post  a  copy  of 
the  April  number  of  an  American  publication 
containing  piracies  of  their  work.    On  the  14th 
of  April  l£e  plaintiffs  gave  the  defendants,  who 
were  the  agents  in  England  of  the  American 
publishers,  notice  not  to  distribute  the  work. 
On  the  same  day  the  defendants  replied  warn- 
ing  the   plaintiffs    they  would    be    liable  in 
diunages  to  the  American  publishers  if  they 
stopped  the  sala     Subsequently,  on  the  14th, 
the  plaintiffs  wrote  back  to  say  that  if  the 
defendants  distributed  the  work  they  must  put 
the  matter  in  the  hands  of  their  solicitors.    On 
the  15th  of  April,  about  1.80  p.m.,  the  defen- 
dants received  a  parcel  of  copies  of  the  pirated 
work,  and  at  once,  as  they  alleged,  on  seeing 
the  piracy,  determined  not  to  sell  or  distribute 
any  of  the  copies.    About  3  p.m.  on  the  15th, 
without  any  further  notice  from  the  plaintiffs, 
they  were  served  with  a  writ,  a  notice  of  motion, 
and  an  em  parte  injunction  in  terms  of  the  writ 
restraining  them  from  importing  for  sale,  and 
from  selling  and  retaining  in  their  possession 
for  sale  any  copies  of  the  April  number.    On 
the  motion  coming  on   the  defendants  gave 
an  undertaking  until  the  trial.    The  plaintiffs 
moved  for  judgment  on  a  defence  setting  out 
the  above  facts :— Held,  first,  that  the  defen- 
dants had  committed  the  offence  of  **  importing 
for  sale "  within  the  meaning  of  section  17  of 
the  Copyright  Act,  1842,  and  that  no  notice 
was  necessary  on  the  plaintiff's  part  to  entitle 
them  to  an  injunction,  and   that  persons  im- 
porting for  sale  pirated  works  did  so  at  their 
peril ;   second,  that  as  the  defendants  had  re- 
tained the   pirated  copies  in  their  possession, 
they  had   "knowingly  had  the  same  in  their 
possession  for  sale,"  and  had  committed  that 
offence  also  under  the  section ;  and  third,  that 
the  plaintiffs  were  entitled  to  an  injunction  on 
both  grounds,  and  to  the  costs  of  the  action. 


Coopffr  V.  Whittiftffka^Hy  49  Tiaw  J.  Rep.  Chanc. 
752;  Law  Rep.  15  Ch.  D.  501. 

Under  the  17th  section  of  the  Copyright  Act, 
1842,  there  is  a  distinction  between  "  importing 
for  sale  "  and  **  selling,  publishing  or  exposing 
for  sale,"  and  in  the  latter  cases  knowledge  of 
the  piracy  is  essential  to  create  an  offence. 
Ibid. 

A  plaintiff  coming  to  enforce  a  legal  right, 
and  who  is  g^lty  of  no  misconduct,  is  entitled 
to  the  costs  of  his  action  as  a  matt^  of  course, 
and  the  Court  in  such  a  case  has  no  discretion 
to  deprive  him  thereof.    Ibid. 

Where  a  new  offence  is  created  by  statute, 
and  a  penalty  imposed  for  such  offence,  a  per- 
son is  not  thereby  deprived  of  his  equitable 
right  by  injunction  to  stop  the  conmiission  or 
repetition  of  the  offence.    Ibid. 

(D)  Assignment. 

7. — The  assignment  of  a  copyright  under 
the  5  &  6  Vict.  c.  45  is  not  valid  unless  it  be  in 
writing.  Zayland  v.  Stewart,  46  Law  J.  Rep. 
Chanc.  103  ;  Law  Rep.  4  Ch.  D.  419. 

(E)  Dbamatio  Coptbight. 

8. — To  support  an  action  for  infringement  of 
dramatic  copyright  under  3  &  4  Will.  4.  c.  15. 
s.  2,  it  must  be  proved  that  the  defendant 
has  taken  a  substantial  and  material  part  of  the 
plaintiff's  production.  Chattertonv.  Ouve  (H..Jj.), 
47  Law  J.  Rep.  C.P.  545 ;  Law  Rep.  3  App. 
Cas.  483  (affirming  the  Court  of  Appeal,  46 
Law  J.  Rep.  C.P.  97  ;  Law  Rep.  2  C.P.  D.  43). 

Where  by  agreement  the  jury  were  discharged 
and  the  cause  submitted  to  the  decision  of  the 
Judge, — Held,  that  on  a  motion  for  a  new  trial 
or  to  take  a  verdict  for  the  plaintiffs,  it  was 
competent  for  the  Judge  to  explain  to  the 
Court  the  reasons  and  precise  meaning  of  his 
finding.    Ibid. 

(F)  Musical  Compositions. 

9. — The  plaintiff,  the  author  of  a  drama, 
entered  into  the  following  agreement  with  R. 
Sl  E.  :  *'  Received  of  Messrs.  R.  &  E.  the  sum  of 
761.  in  part  payment  of  150Z.  for  the  London 
right  of  a  piece  to  be  called  '  Ticket  of  Leave,' 
the  residue  to  be  paid  at  21.  per  night  after  the 
first  twenty-five  nights  of  the  representation  of 
the  same."  In  an  action  against  the  defendant 
for  representing  the  piece  without  licence,  the 
Judge  at  the  trial  having  held  that  the  term 
*'  London  right "  meant  the  whole  of  the  plain- 
tiff's right  of  representation  in  London,  and 
that  the  licence  was  to  R.  &  E.  and  their  as- 
signs,— Held,  that  the  plaintiff  could  bring  no 
action  for  penalties  under  3  &  4  Will.  4.  c.  15, 
in  respect  of  representations  in  London,  exoept 
as  trustee  for  R.  &  £.  or  their  assigns.  TapUr 
V.  yeviUe  (App.),  47  Law  J.  Rep.  Q.B.  254. 

10. — The  plaintiffs  and  L.  were  the  duly 
registered  proprietors  of,  and  were  entitled  in 
equal  moieties  to  the  copyright  in  an  opera, 
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L.,  without  theoonsent  of  the  plaintiffs,  granted 
th«  defendant  a  licence  to  represent  the  same. 
In  an  action  by  the  plaintiffs  to  restrain  the 
defendant  from  representing  the  opera  and  for 
damages, — Held,  that  section  1  of  the  3  WilL  4. 
c.  15,  gave  the  sole  right  of  representation  to 
the  **  author  "  or  his  **  assignee,"  which  words, 
by  section  4,  were  to  be  read  "  authors "  or 
"  assignees  ;  "  that  according  to  section  2  one 
co-owner  of  the  copyright  could  not  grant  a 
licence,  and  that  any  representation  without 
the  consent  of  all  the  "  proprietors  "  was  un- 
lawful. Held  also,  that  the  plaintiffs  could 
maintain  the  action  without  making  L.  a  party, 
and  that  as  they  were  interested  to  the  extent 
of  one^half  in  the  copyright  they  were  entitled 
to  recover  from  the  defendant  one-half  the 
minimum  statutory  penalty  of  21.  a  night  for 
each  representation.  Powell  v.  Head,  48  Law 
J.  Rep.  Chanc.  731 ;  Law  Rep.  12  Ch.  D.  686. 

11. — The  representation  of  a  drama  is  publi- 
cation within  the  meaning  of  section  19  of  the 
International  Copyright  Act,  which  deprives  the 
author  of  (amongst  other  things)  any  dramatic 
piece  of  any  copyright  therein  if  the  piece  has 
been  first  "  published  "  abroad ;  and  the  provi- 
sions of  that  section  apply  to  all  cases  of  copy- 
right under  that  or  any  previous  Acts.  BouoicauU 
V.  ChatterUm  (App.),  46  Law  J.  Rep.  Chanc. 
305  ;  Law  Rep.  6  Ch.  D.  267. 

12. — An  opera  was  composed  by  O.  and  repre- 
sented in  France,  and  a  pianoforte  arrangement 
by  8.  was  published  inmiediately  afterwards. 
In  registering  the  opera  under  the  International 
Copyright  Act,  the  name  of  the  opera  and  its 
composer  and  the  correct  date  of  its  first  com- 
position were  given,  but  in  addition  the  date  of 
the  publication  of  the  pianoforte  arrangement, 
in  which  no  copyright  was  claimed,  was  given, 
and  that  arrangement  was  deposited  at  the 
time  of  registration,  but  not  the  score  of  the 
opera  itself,  which  had  not  beea  printed.  In  a 
suit  by  B.,  the  assignee  of  O.,  to  restrain  an 
infringement  by  X.  of  his  exclusive  right  of  re- 
presenting the  opera, — Held  (affirming  the  judg- 
ment of  the  Court  of  App^,  47  Law  J.  Rep. 
Chana  186 ;  Law  Rep.  7  Ch.  D.  301 ;  and  re- 
versing the  decision  of  one  of  the  Vice-chan- 
cellors, 46  Law  J.  Rep.  Chanc.  726  ;  tiom,  Boosey 
V.  Ihirlie},  that  what  was  intended  to  be  re- 
gistered was  the  music  of  the  opera,  not  the 
airangement  for  the  piano.  Held  also,  that 
the  printing  and  publishing  of  an  arrangement 
containing  the  harmony  and  tune  of  a  musical 
composition  may  amount  to  such  a  printing  of 
the  composition  as  to  oblige  the  composer  to 
notice  it  in  registering  the  composition  under 
7^8  Vict.  c.  12,  and  to  deposit  a  copy  of  it  at 
Stationers'  Hall ;  but  that  it  was  unnecessary 
to  decide  whether  the  printing  of  the  arrange- 
ment by  S.  was  or  was  not  such  a  printing  of 
the  opera  by  O. ;  for  that  the  entry  relating  to 
the  arrangement,  if  erroneous  and  bad,  would 
not  vitiate  the  good  entry  relating  to  the  opera. 
Fairlie  v.  JBoasey  (H.L.),  48  Law  J.  Rep.  Chano. 
697 ;  Law  Rep.  4  App.  Cas.  711. 


18.— The  statute  6  &  6  Yiot.  c.  46.  8.  20  ap- 
plies the  provisions  of  3  &  4  Will.  4.  c.  15.  s.  1 
to  musical  compositions,  and  6  &  6  Yict  c.  46 
applies  therefore  to  the  right  of  performing 
musical  compositions  published  within  ten  years 
before  the  passing  of  that  Act.  C.  assigned  by 
deed  in  1843  to  D.  his  copyright  in  certain  songs 
wluch  had  been  composed  by  him  in  1836  and 
registered  in  1841,  and  also  the  sole  liberty  of 
printing  and  publishing  the  same,  ''together 
with  the  sole  and  exclusive  privilege  of  vending 
the  same  and  all  other  his  estate,  right  and  title, 
interest,  property,  contingent  possibility,  be- 
nefit, claim  and  demand  whatsoever,  both  at  law 
and  in  equity,"  in  those  compositions: — Held, 
that  after  the  6  &  6  Yict.  c.  46,  the  author  had 
two  distinct  rights  in  these  songs,  the  copyright 
and  the  sole  right  of  representation  or  perform- 
ing, and  these  words  in  the  deed  passed  both 
the  copyright  and  the  sole  liberty  of  performing 
the  songs.  C.  afterwards  assigned  to  A.  the  ex- 
clusive right  of  performing  the  same  songs,  and 
A.  made  entries  on  the  register  at  Stationers' 
Hall,  representing  himself  as  proprietor,  under 
that  assignment,  of  that  right.  H.,  claiming 
title  under  the  earlier  assignment  to  D.,  moved 
to  expunge  these  entries: — Held  (affirming  the 
judgment  of  the  Queen's  Bench  Division,  48 
Law  J.  Rep.  Q.B.  99 ;  Law  Rep.  4  Q.B.  D.  91), 
that  H.  was  a  person  "  aggrieved "  within  the 
meaning  of  section  14  of  6  &  6  Yiot.  c.  46,  and 
that  the  entries  must  be  expunged.  JEto  pwie 
Butehinffi  amd  Romsr  ;  in  re  the  9tmg»  **  Kathleen 
Ma/wwmeen  "  (mmI  "  Dermot  Astore  "  (App.),  48 
Law  J.  "Rep.  Q.B.  606 ;  Law  Rep.  4  Q.B.  D.  488. 

(G)  COPTBIOHT  OF  DS8ION& 

14. — An  engraving  copied  from  a  photograph 
of  a  well-known  public  man,  which  has  been 
publicly  sold,  cannot  be  protected  as  a  new  and 
original  design,  although  merely  used  as  a  pat- 
tern for  a  particular  article,  such  as  a  dinner 
service.  Adams  v.  ClemenUffn,  Law  Rep.  12 
Ch.  D.  714. 

16.— The  Act  26  &  26  Yict.  c.  68  provides  for 
registration  of  proprietorship  and  assignments 
of  copyright  in  paintings,  and  enacts  that  no 
proprietor  of  any  such  copyright  shall  be  ^ititled 
to  the  benefit  of  the  Act  until  registration,  and 
no  action  shall  be  sustainable,  nor  any  penalty 
be  recoverable,  in  respect  of  anything  done  be- 
fore  registration.  Semble,  a  registered  pro- 
prietor cannot  sue  for  offences  under  the  Act 
committed  when  an  earlier  proprietor  was  on 
the  register.  Dupuy  v.  IHlheSt  48  Law  J.  Rep. 
Chanc.  682. 

In  an  action  under  the  above  Act  seeking  pe- 
nalties, an  injunction  and  other  relief  in  respect 
of  unlawful  repetitions  of  a  picture,  the  main 
object  of  the  suit  being  the  recovery  of  penal- 
ties,—Held,  that  the  plaintiffs  ought  not  to  be 
permitted,  upon  the  facts  appearing  at  the  trial, 
to  raise  a  claim  for  relief  under  the  same  statute 
in  respect  of  unlawful  sales,  that  case  not  being 
tnade  oy  their  pleadings.    Ibid. 
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16. — ^The  statntes  8  Geo.  2.  o.  13  (known  as 
the  Hogarth  Act)  and  7  Geo.  3.  c.  38,  which  give 
oopyright  in  engravings,  give  no  copyright  in 
the  subject  engraved,  but  were  intended  only  to 
protect  the  meritorious  labour  of  the  engraver 
expended  upon  the  execution  of  the  engraving. 
Therefore,  to  copy  or  reproduce  the  subject  en- 
graved by  a  method  (such  as  lithography)  which 
does  not  involve  the  making  use  of  the  engraver  *s 
labour  (although  a  copy  of  the  engraving  be 
used  as  the  vehicle  of  the  subject)  is  no  infringe- 
ment  of  the  oopyright  in  the  engraving.  A.  was 
the  owner  of  a  copyright  in  an  engraving  after 
an  original  oil  painting,  which  itself  was  not 
protected.  B.  published  a  chromo-lithographed 
pattern,  for  working  the  subject  of  the  original 
picture  in  Berlin  woolwork.  This  pattern  was 
obtained  by  copying  the  engraving.  A.  warned 
a  vendor  of  B.'s  pattern,  by  printed  circular,  that 
to  sell  unauthorised  copies  of  the  subject  referred 
to  was  an  infringement  of  his  oopyright.  B. 
brought  an  action  against  A.  for  slandering  his 
title  to  the  woolwork  pattern  and  for  conse- 
quential damages.  The  damage  actually  traced 
to  A-'s  oircular  was  very  trifling: — Held  (re- 
versing the  decision  of  Bacon,  V.O.),  that  the 
woolwork  pattern  was  no  infringement  of  the 
oopyright  in  the  engraving,  and  that  the  action 
would  have  been  maintainable  if  any  real  or 
substantial  damage  had  been  proved.  Diokf  ▼. 
Brooks  (App.)>  49  Law  J.  Bep.  Ghana  812 ;  Law 
Bep.  15  Oh.  D.  22. 

17. — ^When  the  owner  of  the  oopyright  of  a 
painting  assigns  the  oopyright  for  the  purpose 
of  producing  an  engraving  of  one  size,  the  right 
of  producing  copies  of  the  painting  in  other 
ways,  or  by  engravings  of  other  sizes,  remains 
in  him,  and  can  be  assigned  by  him  to  any  other 
person.  And  if  the  assignee  of  the  right  of 
oopying  a  painting  in  a  particular  way  alleges 
that  some  other  publication  is  an  infringement 
of  his  oopyright,  the  omu  is  on  him  to  shew  that 
that  publication  has  been  taken  from  his  copy, 
and  not  from  the  original  painting.  Begistra- 
tion  of  the  proprietorship  of  the  copyright  of  a 
painting  is  orAy  prima  facie  evidence  of  title, 
and  may  be  rebutted  by  the  terms  of  the  assign- 
ment of  the  copyright  to  the  person  who  has 
made  the  registration.  Lueas  v.  Cooke,  Law 
Bep.  13  Ch.  D.  872. 

18.— 6  &  evict,  c.  100.  s.  3  protects  the  right 
to  apply  the  design  to  articles  of  manufacture, 
and  not  the  exclusive  right  of  sale  by  a  person 
not  having  a  right  so  to  apply  the  design.  Jemtt 
V.  Eeihardtj  Law  Bep.  8  Ch.  D.  404. 

Any  assignment  of,  or  licence  to  use,  a  design 
must  be  in  writing;  and,  semble,  a  licence 
cannot  be  granted  before  registration.    Ibid. 

COBNWALL,  DUCHY  OF. 

!• — T.  C.  died  in  Cornwall,  intestate,  without 
known  relations.  The  Court  granted  letters  of 
administration  of  his  estate  for  the  use  of  His 
Boyal  Highness  the  Prince  of  Wales  as  Duke  of 
Cornwall  I  but,  semble,  without  prejudice,  to 


the  rights  of  the  Crown.  The  Court  also  dis- 
pensed with  sureties  to  the  administration  bond. 
Tke  Solicitor  of  tke  Duchy  of  Chmmally.  Thomas 
Canning,  Law  Bep.  6  P.  D.  114. 

2. — By  the  charter  of  11  Edw.  3  and  the  Act 
21  &  22  Vict.  c.  109,  the  Duke  of  Cornwall  be- 
came entitled  to  all  the  rights  of  the  Crown  in 
the  foreshore  of  the  whole  county.  The  Mayor, 
^c,  of  Pewryn  v.  Holm,  46  Law  J.  Bep.  Exch. 
506;  Law  Bep.  2  Ex.  D.  328. 

COBONEB. 

When  material  evidence  has  been  rejected  at 
a  coroner's  inquest,'  and  the  jury  have  brought 
in  an  inconclusive  verdict,  and  fresh  evidence 
which  will  throw  light  upon  the  enquiry  is 
forthcoming,  the  Court  will  quash  the  inqui- 
sition, and  send  it  down  to  the  coroner  to  hold 
a  fresh  enquiry  before  a  fresh  jury.  Beg,  v. 
Ca/rter,  46  Law  J.  Bep.  Q.B.  711. 

Such  fresh  enquiry  must  be  held  super  visum 
corporis.    Ibid. 

COBPOBATION. 

[See  Municipal  Corporation.] 

Contract  by,  not  under  seal,  [See  Public 
Health  Act,  9.] 

Discovery  by,    [See  Practicb,  B  E  6.] 

Foreign  attachment  against,  [See  Attach- 
ment, 13.] 

Penalty,  cannot  sue  for,    [See  Penalty,  1.] 

Writ  specially  indorsed :  signing  fvnaljudgment : 
affidamt  by  officer  of  corpora^tion  not  sufficient, 
[See  Practice,  1 1 6.] 

COBBUPT  PBACTICBS  (MUNICIPAL 
ELECTIONS)  ACT,  1872. 

[See  Municipal  Corporation,  11.] 

COST  BOOK  MINING  COMPANY. 
[See  Company,  D  96,  E  6.] 

COSTS. 

(A)  Costs  of  Plaintiff  :  Order  LV. 
(a)  Gtfsts  ** following  event." 

(d)  In  action  of  slander, 

(c)  Depriving  succes^  party  of  easts. 

Id)  Ordering  successful  plaintiff   to  pay 

costs, 
((B)  Ownt^Oowrts Act,  1S67:  "contract**  or 

"toH,** 

(B)  Jurisdiction  to  Award  or  Disallow 

Costs. 

(a)  Judge  in  chambers,  power  of, 

(Jb)  Master  or  district  registrar,  power  of. 

(jo)  Probate  Ccwrt:  costs  out  of  reai  estaie. 

(jd)  Jleference  under  Common  Lam  Proce- 
dure Act :  order  of  r^erence  silent  as 
to  costs. 
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(e)  Int&rlooutory  proceedings:    power  to 
aUer  judgment. 

(C)  In  Pabtigulab  Gasbb. 
(a)  AUegationt  of froMd, 
(Jb)  Demitrrer. 

Ip)  Defenee^  amendment  of, 
(if)  Coi^etaing  defence. 

(e)  Seriring  defendants* 
(/)  Ommter-cloMn, 

(g)  Third  paHies. 

(A)  Plea  of  plaintiff's  bankruptcy. 

(i)  Motions. 

Ik)  Petition. 

(I)  Test  action. 

(m)  Payment  into  court. 

(n)  Refusal  to  take  evidence  by  qffidarit. 

(o)  Writ  of  attacAment. 

(p)  Neglect  to  lodge  ease  from  jugtiees, 

(g)  Collision  of  ships. 

(r)  Administration  actions. 

(s)  Foreclosure  and  redemption  actions. 

(f)  Admiralty t  dworce  and  probate  actions, 
(u)  Cf  appeal. 

(D)  Of  Pabties  in  pabtigulab  Capacity. 

(E)  Seoubity  fob  Cobtb. 
(a)  When  ordered. 

(1)  Old  suit. 

(2)  Insolvency  or  liguidation  of  plain- 

tiff. 

(3)  Parties  out  of  jurisdiction. 

(4)  Next  friend. 

(6)  Amendments  raising  fresh  ease. 
(6)  Appeal, 
(jb)  Amount  and  nature  of  security. 

(c)  Failure  to  give  security, 

(F)  Taxation  op  Costs. 

(a)  Right  to  taxation. 

(1)  Discha/rged  bankrupt :  **  party  in- 

terested." 

(2)  Titxation  t^fter  payment. 

(3)  Order  of  Court  of  Appeal. 

(4)  Series  of  bUls. 

(b)  Ihety  of  taxing-master, 
(o)  Scale  of  taxation. 

(d)  Apportionment  of  costs. 

(e)  Coks  of  the  day. 

(f)  SoUcitor  amd  client  costs. 

(g)  AUonntnces  on  taxation. 

(1)  Attendances:  diagrams:  fees, 

(2)  Refreshers  to  counsel. 

(3)  Shorthand  notes. 

(4)  Witnesses. 


(A)  Cobtb  of  Plaintiff  :^  Obdeb  LV. 

(a)  Costs  "following  event,'' 

1. — The  "  costa  **  referred  to  in  the  proviso  in 
Order  LV.  are  the  costs  of  all  proce^ings  in- 
cident to  the  litigation,  and  where  a  nonsuit 
had  been  set  aside  and  a  new  trial  granted, 
and  on  the  second  trial  judgment  had  been 
given  for  the  plaintiff, ~  Held,  that  the  costs  of 
the  first  trial  were  included  in  the  costs  which 
most  "follow  the  event"  of  the  second  trial. 


CreenY.  Wright  (App.),  46  Law  J.  Rep.  C.P. 
427  ;  Law  B^.  2  C.P.  D.  364. 

2. — Where  in  an  action  tried  by  a  jury  the 
plaintiff  proves  a  claim,  and  the  defendant 
proves  a  counter-claim  of  less  amount,  the 
plaintiff  recovers  judgment  for  the  balance 
only ;  and  if  no  order  as  to  costs  is  made,  the 
plaintiff's  right  to  costs  under  Order  LY.  and 
the  County  Court  Act,  1867,  must  be  decided 
with  reference  to  the  balance.  Staples  v.  Yovng^ 
Law  Bep.  2  Ex.  D.  324. 

3. — In  an  action  brought  to  recover  damages 
for,  first,  malicious  proceedings  in  bankruptcy ; 
second,  libel  and  slander ;  tMrd,  trespass  and 
conspiracy,  and  tried  with  a  jury,  the  plaintiff 
obtained  a  verdict  and  judgment,  with  a  bir- 
thing damages  upon  the  c&im  for  libel,  and 
the  defend^ts  obtained  a  verdict  and  judg- 
ment upon  the  other  issues.  Without  any 
order  having  been  made  giving  to  the  defen- 
dants any  costs,  a  Master  taxed  in  favour  of 
the  defendants  the  costs  of  the  issues  upon 
which  they  had  succeeded : — ^Held  (by  the  Ex- 
chequer Division  and  by  the  Court  of  Appeal, 
affirming  the  judgment  of  the  Exchequer  Divi- 
sion, upon  motion  to  review  the  taxation),  that 
tlie  defendants  were  entitled  to  those  oosts, 
and  that  the  taxation  was  right.  Myers  v. 
Defries  (App.),  49  Law  J.  Bep.  Exch.  266 ;  Law 
Bep.  6  Ex  D.  15,  81. 

4. — ^Where  the  plaintiff  recovers  a  verdict,  and 
a  new  trial  is  ordered  on  the  ground  of  exces- 
sive damages,  in  which  new  trial  the  plaintiff 
again  obtains  a  verdict  in  his  favour,  the  second 
verdict  is  the  **  event,"  within  the  meaning  of 
Order  LV.,  which  the  costs  of  the  whole  action 
are  to  follow,  including  the  costs  of  the  abor- 
tive first  trial.  Field  v.  The  Great  Northern 
Ranhewy  Company^  47  Law  J.  Bep.  Exch.  662 ; 
Law  Bep.  3  Ex.  D.  261. 

5. — Where  a  plaintiff  establishes  his  cl^m  in 
an  action  for  a  sum  over  202.,  although  the 
amoxmt  for  which  he  obtains  judgment  may  be 
reduced  by  a  defendant's  counter-claim  to  less 
than  that  amount,  the  plaintiff  is  entitled  to 
his  costs  in  the  High  Court,  as  section  67  of 
the  Judicature  Act,  1873,  does  not  apply  to 
such  a  case.  Where  a  defendant  establishes 
his  counter-claim  (which  is  either  whoUy  or  in 
part  for  unliquidated  damages)  for  any  sum, 
although  it  may  be  less  than  the  claim  the 
plaintiff  has  established,  he  is  entitled  to  the 
costs  of  his  counter-claim.  The  plaintiff  claimed 
lOZ.  for  rent,  lOOZ.  damages  for  breach  of  cove- 
nant and  30Z.  damages  for  the  conversion  of  goods 
by  the  defendant.  By  his  counter-claim  the 
defendant  sought  to  recover  1002.  for  breach  of 
covenant  and  6Z.  balance  of  rent  due  from  the 
plaintiff  to  the  defendant.  At  the  trial  the 
claim  and  counter-claim  were  referred  to  an 
arbitrator,  **  the  costs  of  the  action  to  abide  the 
event  of  the  award  or  certificate ;  the  costs  of 
the  reference  to  be  in  the  discretion  of  the  ar- 
bitrator," to  whom  power  was  also  given  to  give 
judgment.  The  arbitrator  made  his  award  in 
favour  of  the  plaintiff  for  16Z.,  and  directed 
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that  the  defendant  should  pay  the  plamtifiTs 
costs  of  the  reference  and  should  bear  the  costs 
of  the  award ;  but  he  gave  no  certificate  under 
section  5  of  the  (bounty  Courts  Act,  1867,  so  as 
to  entitle  the  plaintiff  to  the  costs  of  the  action. 
Upon  an  application  to  the  Queen's  Bench  Divi- 
sion, the  case  was  sent  back  to  the  arbitrator 
to  find  separately  upon  the  claim  and  counter- 
claim.   He  thereupon  found  that  the  plaintiff 
was  entitled  to  36l.  in  respect  of  his  cl^m,  and 
that  the  defendant  was  entitled  to  201.  upon 
his  counter-claim,  leaving  a  balance  of  16L  due 
to  the  plaintiff,  in  respect  of  which  he  con- 
firmed his  awaid.    The  plaintiff  obtained  from 
a  Judge  at  chambers  an  order  allowing  him  the 
costs  of  the  action.    The  defendant  applied  to 
set  aside  the  order : — Held,  tiiat  the  order  was 
good,  as,  according  to  the  findings  of  the  arbi- 
trator, the  plaintiff  had  "  recovered  "  36Z.  in  the 
action.    Held  also  (Field,  J.,  dissenting),  that 
as  the  defendant  had  succeeded  in  establishing 
his  counter-claim  (which  was  not  a  mere  set- 
off or  claim  for  liquidated  damages),  he  must  be 
held  to  have  recovered  in  his  action,  and  there- 
fore that  he  was  entitled  to  have  the  costs  of  his 
counter-claim.    Staples  v.  Young  (Law  Rep.  2 
Ex.  D.  324  ;  No.  2  supra)  dissented  from.    Chat- 
fiM  V.   Sedgwick  (Law  Rep.  4   C.P.  D.  459; 
No.  30  infra)  distinguished.    Stooke  v.  Taylor , 
49  Law  J.  Rep.  Q.B.  867  ;  Law  Rep.  6  Q.B.  D. 
569. 

(h)  In  action  of  slander, 

e. — By  Order  LV.  of  the  Judicature  Act, 
1875,  costs  in  an  action  tried  by  a  jury  are,  sub- 
ject to  the  provisions  of  the  Act,  to  follow  the 
event,  unless  upon  application  made  at  the 
trial,  for  good  cause  shewn,  the  Judge  before 
whom  such  action  or  issue  is  tried,  or  the  Ck)urt, 
shall  otherwise  order.  La  an  action  for  libel 
tried  by  a  jury,  the  plaintiff  obtained  a  verdict 
with  nominal  costs,  the  Judge  at  the  trial  de- 
clining to  certify  for  costs : — Held,  in  the  absence 
of  any  provision  to  the  contrary  in  the  above  Act, 
that  the  plaintiff  was  entitled  to  his  costs. 
Parsons  v.  TinUng,  46  Law  J.  Rep.  C.P.  230 ; 
Law  Rep.  2  C.P.  D.  119. 

Semble,  all  previous  statutes  regulating  costs, 
except  such  as  may  be  preserved  by  the  Judica- 
ture Act,  1875,  are  repealed  by  that  Act.    Ibid. 

7. — Where  in  an  action  for  slander  tried  by  a 
jury  the  plaintiff  obtained  a  verdict  with  nomi- 
nal damages,  the  Judge  at  the  trial  refusing  to 
certify  for  costs, — Held  (reversing  the  decision 
of  the  Court  of  Appeal,  46  Law  J.  Rep.  Exch. 
545  ;  Law  Rep.  2  Ex.  D.  349),  that  the  plaintiff 
was  entitled  to  his  full  costs.  Parsons  v.  IH^- 
ling  (see  last  case)  approved.  Oa/mett  v. 
Bradley  (H.L.),  48  Law  J.  Rep.  Exch.  186; 
Law  Rep.  3  App.  Cas.  944. 

(c)  Depriving  suooes^ul  paHy  of  costs. 

8. — In  a  cause  tried  at  the  assizes  by  a  Judge 
and  jury  an  application  to  deprive  the  success- 
ful party  of  costs  was  made  an  hour  after  ver- 
dict, and  while  pother  cause  was  proceeding : 


-^Held,  that  the  application  was  not  too  late 
under  Order  LV.,  which  requires  the  application 
to  be  made  at  the  trial.  Kynaston  v.  MaehMider 
(App.),  47  Law  J.  Rep.  Q.B.  76. 

9.  —  Order  LV.  provides  that  **  where  any 
action  or  issue  is  tried  by  a  juiy,  the  costs  shall 
follow  the  event,  unless  upon  application  made 
at  the  trial,  for  good  cause  shewn,  the  Judge 
before  whom  such  action  or  issue  is  tried,  or  the 
Court,  shall  otherwise  order  ** : — Held,  that  where 
no  application  has  been  made  to  the  Judge  at 
the  tzial  to  deprive  a  successful  plaintiff  of  his 
costs,  it  is  nevertheless  competent  to  the  defen- 
dant to  come  to  the  Divisional  Court,  which  has 
jurisdiction,  for  good  cause  shewn,  to  make  an 
order  that  costs  shall  not  follow  the  event.  But 
such  application  to  the  Court  must  be  made 
promptly.  BoweyY.BeU;  Brooks  v.  Israel;  North 
V.  BiUon;  Siddons  v.  Lcmrenee,  AflSrmed  on 
appeal.  Myers  v.  Defries  ;  Siddons  v.  Lamrenee 
(App.),  48  Law  J.  Rep.  Exch.  446  ;  Law  Rep.  4 
Ex.  D.  176. 

10. — In  an  action  tried  by  a  jury  the  Judge 
before  whom  such  action  is  tried  haa  power  of 
his  own  motion  to  make  an  order  at  the  trial 
depriving  a  successful  plaintiff  of  costs  under 
Order  LV.,  and  no  application  is  necessary  in 
order  to  give  him  jurisdiction  to  exercise  such 
power.  Baker  v.  Oakes  (46  Law  J.  Rep.  Q.B. 
246 ;  Law  Rep.  2  Q.B.  D.  171 ;  No.  19  infra)  dis- 
cussed. Turner  v.  Heyland,  48  Law  J.  Rep.  C.P. 
535 ;  Law  Rep.  4  C.P.  D.  432. 

11, — A  plaintiff,  after  a  trial  with  a  jury,  re- 
covered 12/.  in  an  action  founded  on  tort.  The 
Judge,  counsel  for  the .  plaintiff  and  the  defen- 
dant being  present,  siud  that  he  should  con- 
sider whether  he  ought  not  to  deprive  the 
plaintiff  of  his  costs.  The  counsel  for  the  plain- 
tiff argued  against  the  making  of  such  an  order ; 
the  counsel  for  the  defendant  did  not  address 
the  Judge.  The  order  was  made : — Held  (affirm- 
ing the  decision  of  the  Common  Pleas  Division), 
that  the  order  depriving  the  plaintiff  of  his  costs 
ought  not  to  be  rescinded,  for  that  there  had 
been  a  substantial  compliance  with  the  require- 
ments of  Order  LY.  rule  1.  Collins  v.  Welch 
(App.),  49  Law  J.  Rep.  C.P.  260;  Law  Rep.  6 
C.P.  D.  29. 

12. — In  exercising'his  discretion  to  deprive  a 
successful  party  of  his  costs  under  Order  LV., 
the  Judge  is  not  confined  to  the  consideration 
of  the  conduct  of  the  party  in  the  course  of  the 
litigation,  but  may  consider  his  conduct  pre- 
vious to  and  conducing  to  the  action.  He  must, 
however,  assume  the  truth  of  the  facts  found 
by  the  jury.  Harnett  v.  Wise  (App.),  Law  Rep. 
5  Ex.  D.  307. 

(<2)  Ordering  suooeuful  plavntijf  to  pa^  costs. 

18, — The  power  of  a  Judge  over  the  costs  of 
an  action  tried  by  a  jury  is,  under  the  proviso 
at  the  end  of  Older  LV.,  as  extensive  as  that 
given  to  the  Court  by  the  general  rule  at  the 
beginning  of  the  same  Order.  Ha/rris  v.  Petho" 
ru;A(App.),  48  Law  J.  Rep.  Q.B.  521 ;  Law  Rep. 
4  Q.B.  D.  61L 
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A  plaintiff  who  was  nonsuited  in  an  action, 
in  which  he  claimed  on  two  causes  of  action 
two  separate  suzus  of  85/.  and  6$,  respectively, 
obtained  a  rule  for  a  new  trial,  no  order  being 
made  as  to  costs.  On  the  second  trial  the  ver- 
dict was  for  the  plaintiff  for  the  smaller  sum  of 
six  shillings,  and  for  the  defendant  as  to  the 
claim  for  the  larger  sum.  The  Judge  before 
whom  the  second  trial  was  held  ordered  the 
plaintiff  to  pay  the  costs  of  both  trials : — Held 
(affirming  the  judgment  of  the  Queen's  Bench 
Division),  that  it  was  competent  for  the  Judge 
to  make  the  order.    Ibid. 

(O  Qmntif  Qmrts  Act,  1867 ;  "  oofUraet  **  or 

« tort:* 

14.— Action  by  the  plaintiffs  alleging  that 
they  caused  to  be  delivered  to  the  defendants  as 
common  carriers  a  parcel  of  goods  for  carriage 
from  S.  to  D.,  and  that  the  goods  were  lost  by 
the  careless  conduct'  of  ihe  defendants.  The 
defendants  having  paid  a  sum  of  12Z.  3«.  id. 
into  pourt,  which  was  accepted  by  the  plain- 
tiffs,— Held,  that  the  action  was  founded  on 
contract,  and  that  the  plaintiffs  were  not  en- 
titled to  costs.  I'leming  v.  THie  Manehetter, 
Sheffield  and  Linoolnthire  Railway  Company 
(App.),  Law  Bep.  4  Q.B.  D.  81. 

16. — In  an  action  against  carriers  for  loss  of 
goods  by  delivery  to  an  insolvent  purchaser 
contrary  to  notice  given  by  the  plaintiff,  in 
exercise  of  the  right  of  stoppage  in  transitu, 
the  plaintiff  recovered  12/.  Upon  objection  that 
the  plaintiff  was  disentitled  to  costs  by  the 
County  Courts  Act,  1867,  s.  6, — Held,  that  this 
was  an  action  "  founds  on  tort  "  within  the 
meaning  of  the  section,  and  that  the  plaintiff 
was  therefore  entitled  to  costs.  Ponti/ex  v. 
The  Midland  BaH/may  Company,  47  Law  J.  Bep. 
Q.B.  28 ;  Law  Bep.  3  Q.B.  D.  23. 

16. — Detinue  is  an  action  of  tort  within  the 
County  Courts  Act,  1867  (30  &  31  Vict.  c.  142), 
8.  6.  Bryant  v.  Herbert,  47  Law  J.  Bep.  C.P. 
670 ;  Law  Bep.  3  C.P.  D.  389. 

The  plaintiffs  delivered  to  the  defendant  a 
picture  in  order  that  the  defendant  might  de- 
termine whether  it  was  a  genuine  picture  painted 
by  himself  or  not.  The  defendant  having  come 
to  the  conclusion  that  the  picture  was  not 
genuine,  refused  to  give  it  back  to  the  plaintiffs 
except  upon  conditions  to  which  the  plaintiffs 
would  not  agree.  In  an  action  brought  for  the 
wrongful  detention  of  the  picture,  the  plaintiffs 
obtained  a  verdict  for  10/.,  the  value  of  the 
picture,  and  1^.  as  damages  for  its  detention. 
The  Judge  at  the  trial  refused  to  make  any 
order  for  the  delivery  up  of  the  picture,  and 
made  no  order  as  to  costs : — Held  (reversing 
the  decision  below,  47  Law  J.  Bep.  C.P.  354 ; 
Law  Bep.  3  C.P.  D.  189),  that  the  plaintiffs  were 
not  deprived  of  their  costs  by  30  &  31  Vict.  c. 
142.  s.  5.     Ibid. 

17, — Where  the  plaintiff's  claim  exceeds  60/., 
and  he  recovers  a  sum  exceeding  20/.,  he  will 
not  be  deprived  of  his  costs  under  section  5  of 
the  County  Courts  Act,  1867,  on  the  ground  that 


the  defendant  has  succeeded  on  a  set-off  and 
counter-claim  so  as  to  reduce  the  amount 
actually  recovered  as  the  balance  to  less  than 
20/.  Section  67  of  the  Judicature  Act  of  1873 
has  no  application  to  such  a  case.  Patter  v. 
Chambers,  48  Law  J.  Bep.  C.P.  274 ;  Law  Bep. 
4  C.P.  D.  69. 

18. — The  plaintiffs  claimed  on  a  balance  of 
accounts  a  sum  exceeding  60/.  The  defendants 
denied  their  indebtedness  and  claimed  by  set- 
off and  counter-claim  a  balance  against  the 
plaintiffs  of  more  than  60/.  on  account  of  goods 
sold  and  delivered.  The  cause  having  been 
referred,  the  arbitrator  found  that  the  defen- 
dants were  indebted  to  the  plaintiffs  in  a  sum 
exceeding  60/.,  and  also  that  the  plaintiffs  were 
indebted  to  the  defendants  in  a  sum  exceeding 
60/.,  but  that,  on  the  whole  account,  there  was 
a  balance  due  from  the  defendants  of  11/. 
IQs.  Sd. : — Held,  that  each  was  entitled  to  the 
costs  of  the  issues  on  which  they  succeeded, 
and  that  the  plaintiffs  were  entitled  to  the  costs 
of  the  action.  (Hawkins,  J.,  duiritante.^  Netde 
V.  Clarke,  Law  Bep.  4  Bx.  D.  286 ;  and  see  Cole 
Marcha/wt  <f*  Company  v.  Firth,  Law  Bep.  4  Ex. 
D.  301  n. 

Reference  by  consent :   award   under    20/.    in 
action  of  contract.    [See  Abbitbation,  24.] 

(B)  Jubibdictiok  to  Awahd  OB  Disallow 

Costs. 

(a)  Jvdge  in  chambers,  power  of. 

19. — A  Judge  at  chambers  has  no  power  to 
make  an  order  as  to  costs  under  Order  LV.,  nor 
to  extend  the  time  for  making  such  order  under 
Order  LVII.  rule  6,  so  as  to  enable  the  Judge 
who  tried  the  cause  to  make  such  order  at  any 
time  after  the  trial.  If  no  application  has  been 
made  to  the  Judge  at  the  tnal,  the  only  way  of 
obtaining  such  an  order  is  by  a  substantive  ap- 
plication to  a  Divisional  Court.  Baker  v.  Oakes 
(App.),  46  Law  J.  Bep.  Q.B.  246 ;  Law  Bep.  2 
Q.B.  D.  171. 

The  expression,  "  the  Court  or  a  Judge,"  in 
the  Bules  and  Orders,  invariably  means  a  Divi- 
sional Court  or  a  Judge  at  chambers.     Ibid. 

Section  39  of  the  Judicature  Act,  1873,  merely 
confers  on  the  Judges  of  the  Supreme  Court 
the  power  to  exercise  in  chambers  such  of  the 
functions  of  the  Court  as  were  exercised  in 
chambers  by  the  Judges  before  the  Act.    Ibid. 

20. — The  combined  effect  of  the  Judicature 
Acts  and  Bules  of  the  Supreme  Court,  1875, 
Order  LV.  rule  1,  is  to  give  the  High  Court  a 
general  discretion  as  to  costs  in  all  cases  not 
specially  excepted  by  the  Acts,  and  consequently, 
excepting  in  such  cases,  the  Court  is  no  longer 
bound  by  any  provision  or  omission  as  to  costs 
in  any  Act  prior  to  the  Judicature  Act,  1876. 
Ex  parte  The  Mercers  Company,  48  Law  J.  Bep. 
Chanc.  384  ;  Law  Bep.  10  Ch.  D.  481. 

(b)  Master  or  district  registrar,  power  of 
21. — The    enactment  in  section  49  of   the 
Judicature  Act,  1873,  that  no  order  by  the  High 
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Court  or  any  Judge  thereof  as  to  costs  only 
which  by  law  are  left  to  the  discretion  of  the 
Court  shall  be  subject  to  any  appeal,  does  not 
apply  to  the  order  of  a  Master  or  district  Regi- 
strar, and  therefore  a  Judge  of  such  Court  Iws 
poWer  to  vary  as  to  costs  an  order  of  a  district 
Registrar,  dismissing  the  action  without  costs. 
Ibtter  Y.  EdmardSy  48  Law  J.  Bep.  Q.B.  767. 

(c)  Probate  C&wrt :  eagts  out  of  real  estate. 

22* — ^A  will  was  proved  by  A.,  who  acted  as 
ezecntor  for  some  months.  Then  the  Probate 
Court,  and  the  House  of  Lords,  on  appeal  from 
the  Probate  Courts  decreed  probate  to  B.  instead, 
and  directed  all  the  costs  to  be  paid  "  out  of  the 
estate."  There  was  very  little  personal  estate 
but  considerable  real  estate.  B.  filed  a  bill  for 
the  administration  of  the  real  and  personal 
estate  of  the  testator  in  order  to  obtain  payment 
of  his  costs : — Held,  that  the  Probate  Court,  not 
haying  jurisdiction  over  real  estate,  could  not, 
neither  could  the  House  of  Lords,  on  appeal 
from  the  Probate  Court,  make  an  order  for  pay- 
ment of  the  costs  out  of  the  real  estate.  B. 
therefore  was  not  entitled  to  a  decree  for  the 
administration  of  the  real  estate,  but,  as  he  had 
acted  for  sometime  as  executor,  he  was  entitled 
to  a  decree  for  the  administration  of  the  per- 
sonal estate.  Chmrter  v.  Charter,  45  Law  J. 
Bep.  Chanc.  706 

id)  Rrferenee  under  Common  Lcm  Procedwre 
Aet :  order  of  rrferenee  tUent  as  to  cogts, 

23. — Where  an  action  had  been  by  consent 
of  the  parties  at  the  trial  referred  as  a  matter 
of  account  to  a  Master  under  the  Common  Law 
Procedure  Act,  1864,  the  order  of  reference 
being  silent  as  to  costs, — Held,  that  as  the  pro- 
ceedings were  intentionally  taken  under  the 
Common  Law  Procedure  Act,  and  not  under  the 
Judicature  Act,  Order  LV.  of  the  Rules  of 
Court,  Judicature  Act,  1876,  did  not  apply,  and  ^ 
the  Court  had  no  jurisdiction  to  make  any  order 
as  to  costs.  Wimhwrtrtf  HoUioh  ^  Company  v. 
The  Barrow  Ship  Bmlding  Company  (Lim.), 
46  Law  J.  Rep.  Q.B.  477 ;  Law  Rep.  2  Q.B.  D. 
335. 

(e)  Interloeutery  proceedings :  power  to  alter 

jvdgment. 

24. — E.  having  been  joined  as  a  third  party 
in  an  action  app^ed  against  the  order  joining 
him,  and  his  appeal  was  dismissed  with  costs. 
At  the  trial  he  obtained  judgment  dismissing 
him  from  the  action,  with  costs  against  the 
party  who  obtained  the  order  joining  him,  and 
on  appeal  that  judgment  was  affirmed  with 
costs.  On  taxation  the  Master  refused  to  allow 
E.  his  costs  of  the  interlocutory  proceedings  by 
which  he  was  joined  as  a  party  to  the  action. 
On  an  application  to  the  Court  of  Appeal  for  E.'s 
costs  of  the  interlocutory  proceedings, — Held, 
that  the  Court  of  Appeal  had  no  power  to  alter 
the  judgment  they  had  delivered  on  the  appeal 
from  the  interlocutory  proceedings,  so  as  to  give 
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E.  his  costs ;  nor  to  vary  their  final  judgment  in 
the  action.  Beytwn  v.  Qodden  (App.),  48  Law 
J.  Rep.  Bxch.  80;  Law  Rep.  4  Ex.  D.  246. 

(C)  In  Pabticulab  Cases. 

(a)  Allegations  of  fraud. 

26. — Where  there  are  allegations  of  personal 
fraud  made  which  are  not  proved  the  proper 
course  is  to  dismiss  with  costs  so  much  of  the 
bill  as  is  founded  on  them,  but  not  to  dismiss 
the  bill  itself.  Thomson  v.  Eagtwood  (H.L.  Lr.), 
Law  Rep.  2  App.  Cas.  215. 

(Jf)  Demurrer, 

26.-yA  shareholder  brought  an  action  against 
the  solicitors  of  a  limited  company  to  recover 
moneys  alleged  to  have  been  fraudulently  re- 
tained by  the  solicitors.  The  company  were 
made  defendants,  but  there  was  no  allegation 
that  they  refused  to  sue  as  plaintiffs.  The 
defendants  demurred,  on  the  ground  that  the 
action  ought  to  have  been  brought  in  the  name 
of  the  company.  The  Court  allowed  the  de- 
murrer, but  granted  the  plaintiff  leave  to  make 
the  company  co-plaintiffs  instead  of  defendants, 
and  reserved  the  question  whether  the  plaintiff 
should  pay  the  defendants'  cost  of  the  demurrer. 
Duohett  V.  Oorer,  46  Law  J.  Rep.  Chanc.  407  ; 
Law  Rep.  6  Ch.  D.  82. 

The  words  "  bona  fide  mistake  "  in  Order  XVI. 
rule  2,  mean  a  mistake  as  well  of  law  as  of  fact. 
Ibid. 

{e)  Defenee,  amendment  of 

27.— -Under  Order  XXVII.  rule  1  of  the 
Rules  of  Court,  the  Court  has  power  to  allow  a 
defendant  who  has  put  in  a  joint  statement  of 
defence,  and  who  has  afterwards  been  advised 
that  he  has  other  grounds  of  defence  not  set  out 
in  the  joint  statement,  to  put  in  a  separate 
statement  of  defence,  without  fiUng  an  affidavit 
setting  out  the  nature  of  the  new  defence  in- 
tended to  be  set  up,  upon  such  defendant  paying 
to  the  plaintiff  the  costs  which  he  has  rendered 
necessary  by  not  having  put  in  his  full  defence 
in  the  original  statement ;  such  costs,  however, 
to  include  the  costs  of  briefing  one  counsel  only 
on  the  part  of  the  plaintiff,  and  forty  shillings 
for  the  costs  of  the  other  defendants  appearing 
to  support  the  plaintiff.  Cargill  v.  Bower,  46 
Law  J.  Rep.  Chanc.  176 ;  Law  Rep.  4  Ch.  D.  78. 

(rf)  Confessing  defence, 

28.— In  an  action  for  breach  of  covenant  and 
other  causes  of  action  the  defendant  paid  money 
into  Court  in  satisfaction,  and  pleaded  that  the 
covenant  had  been  performed.  The  plaintiff 
took  the  money  out  of  Court,  and  confessed  the 
statement  as  to  the  covenant.  On  an  application 
for  costs  under  Order  XX., — Held,  that  the 
statement  confessed  did  not  amount  to  a  de- 
fence within  that  Order,  and  that  the  plaintiff 
was  only  entitled  to  his  costs  under  Order  LV. 
or  under  15  ^  16  Vict.  c.  64.  CaUavder  v, 
HawkiM,  Law  Rep.  2  C.P.  D.  592. 
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(e)  Severing  dt^endante, 

29. — In  a  partition  suit  a  sale  was  ordered 
of  real  estate  to  seven-eighths  of  which  the 
plaintiff  was  entitled,  and  to  one-eighth  of 
which  Mrs.  Q.,  a  married  woman,  was  entitled. 
It  was  then  arranged  between  the  parties  that  the 
plaintiff  should  buy  Mrs.  Q.'s  share,  and  by  an 
order  of  the  Court  it  was  ordered  that  the 
plaintiff  should  pay  1,200/.  as  the  purdiase- 
money  of  such  share  into  Court,  and  that  on 
such  payment  the  plaintiff  should  be  let  into 
possession,  and  all  proper  parties  sign  and 
execate  a  proper  conveyance.  The  plaintiff  paid 
the  purchase-money,  but  then,  before  any  con- 
veyance was  executed,  Mrs.  Q.  died:— Held, 
that  the  purchase-money  of  Mrs.  Q.*s  share 
must  be  treated  as  real  estate.  Mildmay  v. 
Quiche  (App.),  46  Law  J.  Rep.  Chano.  667; 
Law  Bep.  6  Ch.  D.  653. 

Mrs.  Q.  and  her  husband  had  severed  in  their 
defence,  and  Mrs.  Q.'s  solicitors  had  obtained  a 
charging  order  and  stop  order  on  the  fund  in 
Court  for  the  costs  due  to  them  in  the  suit,  and 
appeared  on  the  present  hearing  on  further 
consideration : — Held,  that  they  must  bear  their 
own  costs  of  appearance  by  counsel  as  well  as 
of  the  stop  order.    Ibid« 

(/)  Ominter-claim, 

80.— Where  a  plaintiff  claimed  67Z.  10».,  and, 
on  a  reference  to  the  Master,  established  his 
claim  to  16/.  Is.  5d.  only,  and  the  defendant 
established  his  counter-claim  for  23/., — Held, 
that  the  defendant  was  entitled  to  his  costs. 
Chatjuild  V.  Sedffwick,  Law  Rep.  4  C.P.  D.  383  ; 
affirmed  on  appeal,  ibid.  459. 

31. — ^Where  the  plaintiff's  claim  exceeds  50/., 
and  he  recovers  a  sum  exceeding  20/.,  he  will 
not  be  deprived  of  his  costs  under  section  6  of 
the  County  Courts  Act,  1867,  on  the  ground  that 
the  defendant  has  succeeded  on  a  set-off  and 
counter-claim  so  as  to  reduce  the  amount  actn- 
illy  recovered  as  the  balance  to  less  than  20/. 
Section  67  of  the  Judicature  Act  of  1873  has  no 
application  to  such  a  case.  Potter  v,  Ckamhers, 
48  Law  J.  Rep.  C.P.  274  j  Law  Rep.  4  C.P.  D. 
69. 

32.— The  provisions  of  the  County  Courts 
Act,  1867,  denying  costs  in  an  action  in  the 
Superior  Court  where  a  minimum  is  not  re- 
covered, do  not  apply  to  a  defendant  recover- 
ing on  a  counter-claim.  Blake  v.  Appleyard, 
47  Law  J.  Rep.  Exch.  466 ;  Law  Rep.  3  Ex.  D. 
194. 

33. — An  action  and  a  counter-claim  to  it 
were  each  dismissed  with  costs.  The  defen- 
dants were  allowed  all  the  costs  except  so  far 
as  they  were  increased  by  the  counter-claim. 
The  plaintiff  was  allowed  the  amount  by  which 
his  costs  were  increased  on  account  of  the 
counter-claim.  Saner  v.  Bilton,  48  Law  J.  Rep. 
Chanc.  546  ;  Law  Rep.  11  Ch.  D.  416. 

Balanee  in  favawr  of  drfendant,    [See  Fbao- 
TICB,  W  78.] 


(jf)  Tkwd  ^farties, 

84.— A  Master  has  no  jurisdiction  when  ap- 
plied to  for  directions  under  Order  XIV.  rule 
21,  admitting  a  third  party  who  has  been 
served  with  notice  to  come  in  and  defend,  to 
order  the  costs  to  be  in  the  discretion  of  the 
Judge  at  the  trial.  The  only  discretion  as  to 
costs  given  by  the  rule  is  as  to  imposing  them 
or  not  upon  the  party  so  coming  in,  and  there 
are  no  means  for  giving  him  his  costs.  The 
Torhthire  JRaUmay  Waggon  Oompamy  v.  The 
Newport  and  Aberoam  Choi  Company,  49  Law 
J.  Rep.  Q.B.  527 ;  Law  Rep.  6  Q.B.  D.  268. 

86. — There  is  power  to  order  a  defendant  to 
pay  costs  to  a  third  party  who  appears  in  con- 
sequence of  being  served  by  the  defendant  with 
a  notice  under  Order  XVI.  rule  18.  The  York- 
ekire  Waggon  Company  v.  The  Newport  and 
Aheroa/m  Coal  Company  (see  last  case)  ex- 
plained. Dawton  v.  Shepherd.  Cfrier  (third 
party)  (App.),  49  Law  J.  Rep.  Exch.  629. 

(4)  Plea  of  plaintiff*s  bankruptcy, 

86. — Where  under  the  old  procedure  a  de- 
fendaiit  added  a  plea  of  the  plaintiff's  bank- 
ruptcy since  the  original  pleadings  were 
delivered,  such  plea  was  in  the  nature  of  a  plea 
puis  darrein  continuance,  and  all  other  defences 
were  thereby  waived.  The  plaintiff  thereupon 
was  at  liberty  to  confess  the  plea,  and  was  en- 
titled to  his  costs  up  to  the  time  of  the  plead- 
ing of  such  plea.  And  the  practice  is  the  same 
under  Order  XX.  rule  3  of  the  Judicature  Act, 
1875.  Ibtter  v.  Gamgee,  45  Law  J.  Bep.  Q.B. 
576 ;  Law  Rep.  I  Q.B.  D.  666. 

(t)  Motion*, 

87. — A  motion  for  an  interim  injunction  was 
adjourned  till  the  trial.  The  costs  of  the  motion 
were  not  then  dealt  with,  and  on  taxation  of 
general  costs  they  were  disallowed  : — Held,  on 
motion,  that  the  Court  had  jurisdiction  to  deal 
with  the  costs  of  the  motion,  either  under  the 
liberty  to  apply  expressly  reserved  in  the  judg- 
ment, under  the  liberty  to  apply  implied  in  the 
order  adjourning  the  motion,  or  under  Order 
XLI.  (a),  in  correction  of  a  "  slip  or  omission." 
Fritz  v.  Hoheon,  49  Law  J.  Bep.  Chanc.  735  ;  14 
Law  J.  Bep.  Chanc.  452. 

88. — In  an  action  for  specific  performance 
of  an  agreement  to  grant  a  colliery  lease  where 
the  lessee  had  long  retained  possession,  and 
had  worked  the  coal  and  then  threatened  to 
cease  pumping,— Held,  that  a  motion  for  an 
injunction  to  restrain  the  lessee  from  ceasing 
pumping  was  a  proper  motion  for  preservation 
of  the  property  pending  the  action  under  Order 
LII.  rule  3.  The  motion  having  been  ordered 
to  stand  over  until  the  trial,  the  colliery  had 
become  drowned  before  it  could  be  heard, 
owing  to  a  cross-examination  of  the  plaintiff's 
witness  by  the  defendant.  Held,  that  it  was 
proper  at  the  trial  to  make  the  costs  of  the 
motion  costs  in  the  action.   StreUey  v.  Pearton, 
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49  Law  J.  Bep.  Ohanc.  406  ;  Law  Rep.  15  Oh.  D. 
US. 

[And  see  Damages,  3.] 

(A)  Petition, 

PetUion  presented    without   authority,      [See 
Pbacticb,  V7.] 

(Z)  Testaetion, 
[See  Pbactice,  F  2.] 

(m)  Poftnent  into  oonH, 

39,— To  a  writ  indorsed  for  373Z.  on  a 
balance  of  acconnt  for  goods  sold  and  de- 
livered and  work  done,  the  defendant  entered 
an  appearance,  but  no  pleadings  were  delivered 
in  the  action  on  either  side.  The  defendant 
enbeeqnently  paid  2001,  into  Court,  at  the  same 
time  giving  notice  to  the  plaintiff,  in  Form  5, 
Appendix  B.  in  the  Sched^e  to  the  Judicature 
Act,  that  that  snm  was  enough  to  satisfy  the 
plaintiff's  claim.  This  sum  the  plaintiff  took 
out  of  Court  under  Order  XXX.  rule  3,  but 
without  giving  any  notice  to  the  defendant 
that  he  took  it  out  in  satiechction  of  the  claim 
in  respect  of  which  it  was  psdd  in,  as  required 
by  rule  4  of  that  Order,  and  without  giving  any 
other  notice.  Upon  the  matters  in  dispute 
being  submitted  to  an  arbitrator,  the  condition 
as  to  costs  being  that  costs  in  the  cause  abide 
the  event,  the  arbitrator  found  that  the  2001. 
paid  into  Court  was  enough  to  satisfy  the 
plaintiff's  claim : — Held,  that  the  plaintiff  was 
not  entitled  to  his  costs  of  the  cause  up  to  the 
time  of  the  payment  of  money  Into  Court. 
Lemgridge  v.  Campbell,  46  Law  J.  Bep.  Exch. 
277 ;  Law  Bep.  2  Ex.  D.  281. 

40. — Where,  in  an  action  for  breach  of  cove- 
nant, the  defendant  denied  the  breach,  and 
also  paid  money  into  Court,  alleging  it  was 
sufficient,  and  the  plaintiff  replied  joining 
issue  and  alleging  that  the  sum  was  insufficient, 
and  the  issues  having  been  referred  to  an  offi- 
cial referee,  he  reported  that  the  money  was 
not  sufficient : — Held,  that  the  costs  were  in  the 
discretion  of  the  Court,  and  judgment  was 
entered  for  the  defendant  in  accordance  with 
the  report,  with  costs  of  action  from  date  of 
payment  into  Court  and  of  the  reference ;  the 
plaintiff  to  have  the  costs  of  the  action  down 
to  payment  into  Court.  Buehton  v.  JSiggs,  Law 
Bep.  4  Ex.  D.  174. 

The  last  case  discussed.    Ibid. 

(n)  2iefusal  to  take  evidence  by  qffidamt, 

41. — ^A  motion  was  made  to  the  Court  for 
leave  to  take  evidence  in  a  suit  by  affidavit. 
It  was  opposed  by  the  defendants,  who  were 
trustees,  and  the  Court  held  that  the  defen- 
dants were  entitled  to  have  the  evidence  taken 
tima  voce,  but  reserved  the  costs  of  the  motion. 
On  the  cause  coming  on  for  hearing  no  wit- 
nesses were  called,  and  no  reason  was  given 
for  insisting  upon  the  evidence  being  taken 
viva  voce : — Held,  that  the  costs  of  the  motion 


must  be  paid  by  the  defendants  (the  trustees), 
who  had  perversely,  unreasonably  and  unjustly 
refused  to  adopt  the  cheaper  and  more  familiar 
mode  of  taking  evidence.  Patterton  v.  Woolert 
46  Law  J.  Bep.  Chanc.  274  ;  Law  Bep.  2  Ch.  D. 
686. 

(o)  Writ  of  attaehmewt. 

42.— The  rule  as  to  fixed  costs  only  being 
payable  on  clearing  a  contempt  in  the  case  of 
an  attachment  is  ^tered  by  the  new  practice. 
Such  costs  are  now  in  the  discretion  of  the 
Court.  AJmd  v.  Richest  45  Law  J.  Bep.  Chanc. 
649  ;  Law  Bep.  2  Ch.  D.  528. 

The  party  moving  for  a  writ  of  attachment 
under  Order  XLIV.  rule  2,  should  ask  for  the 
costs  of  the  attachment  at  the  same  time. 
Ibid. 

(ji)  Neglect  to  lodge  ease  from  jnttices, 

48. — Where  an  appellant  has  neglected  to 
lodge  a  case  stated  by  Justices  within  the  time 
specified  by  20  &  21  Vict.  c.  43.  s.  2,  the 
Court  has  power  to  grant  the  costs  of  a  rule  to 
shew  cause  why  it  should  not  be  struck  out 
from  the  list.  Bronm  v.  Shaw  (Law  Bep.  1 
Ex.  D.  426}  not  followed.  The  Cheat  Northern 
and  The  Zindon  and  North-  Western  Joint  Com' 
mittee  v.  Instt,  46  Law  J.  Bep.  M.C.  237 ;  Law 
Bep.  2  Q.B.  D.  284. 

(q)  Collision  of  ships, 

44. — The  rule  of  the  former  Court  of  Admi- 
ralty, that  in  an  action  of  collision  of  ships  no 
costs  are  allowed  to  the  party  who,  after  rais- 
ing other  defences,  succeeds  on  the  defence  of 
compulsory  pilotage  alone,  does  not  apply  to 
cases  in  the  Exchequer  Division.  The  Daioz 
(47  Law  J.  Bep.  P.  D.  &  A.  1)  distinguished. 
The  General  Steam  Namgation  (knnpam.y  v.  The 
London  and  Edinburgh  Shipping  Company ,  47 
Law  J.  Bep.  Exch.  77;    Law  Bep.  2  Ex.  D. 

467. 

[And  see  Admibaltt,  45-61.]  . 

(r)  AdrnvniMtratian  actions, 
[See  Administration,  42-66.] 

(s)  Ibrecloswe  and  redemption  actions, 

46. — A  second  mortgagee,  who  had  been 
paid  off,  but  had  not  executed  any  reconvey- 
ance, was  made  the  defendant  to  a  foreclosure 
suit,  without  having  been  previously  required 
to  disclaim  or  reconvey.  After  bemg  served 
with  the  bill,  the  defendant  offered  to  execute 
a  disclaimer,  provided  he  was  not  required  to 
pay  the  costs  of  it.  The  plaintiff  declined  the 
offer,  and  served  interrogatories  on  the  defen- 
dant, who  put  in  an  answer  and  disclaimer,  and 
applied  at  the  hearing  for  his  costs:— Held, 
that  the  plaintiff's  title  was  not  to  be  perfected 
at  the  defendant's  expense,  and  that  the  defen- 
dant was  entitled  to  his  costs.  Day  v.  Gvdgen, 
46  Law  J.  Bep.  Chanc.  263 ;  Law  Bep.  2  Ch.  D. 
209. 
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46. — A  trustee  having  advanced  money  on 
mortgage  became  lunatic.  Upon  redemption  of 
the  estate  and  a  petition  to  appoint  a  person 
to  reconvey,  it  appearing  that  the  mortgagor 
had  no  knowledge  that  the  money  was  trust 
money,  the  costs  of  the  application  were 
ordered  to  be  paid  out  of  the  trust  estate.  In 
re  Jane*  (App.),  45  Law  J.  Bep.  Chanc.  688 ; 
Law  Bep.  2  Ch.  D.  71. 

[And  see  MOBTGAaB,  63,  58,  60.] 

{t)  Admiralty,  divorce  and  probate  aotunu. 

[See  Admiralty,  46-63;   Diyobcb,  40,  41; 
Pbobatb,  35-88.] 

(«)  Of  appeal, 

47. — Upon  an  appeal  by  the  plaintiff  from  a 
decree  dismissing  his  action  without  costs,  it  is 
not  open  to  the  defendant  to  ask  that  the  de- 
cree may  be  varied  by  dismissing  it  with  costs. 
Harris  v.  Aaron  (App.),  46  Law  J.  Bep.  Chana 
488 ;  Law  Bep.  4  Ch.  D.  749. 

48.— On  appeals  commenced  under  the  prac- 
tice of  the  Supreme  Court  a  successful  appel- 
lant will,  in  the  absence  of  special  circumstances, 
get  his  costs  of  the  appeal.  OlivaiU  v.  Wright 
(App.),  46  Law  J.  Bep.  Chanc.  1. 

49.— The  cost  of  an  application  to  stay  pro- 
ceedings pending  an  appeal  must  be  paid  by 
the  applicant.  Cooper  v.  Cooper  (App.),  46  Law 
J.  Bep.  Chanc.  667. 

50. — The  rule  that  the  payment  of  costs 
ordered  to  be  paid  will  not  be  stayed,  pending 
an  appeal  to  the  House  of  Lords,  if  the  solici- 
tors receiving  such  costs  personally  undertake 
to  repay  the  same  in  case  the  order  be  reversed, 
will  also  be  applied  to  cases  where  there  is  a 
Inma  fide  intention  to  appeal  to  the  House  of 
Lords,  and  an  undertaking  is  given  to  present 
an  appeal  within  a  short  date.  Qrawt  v.  La 
Bamque  Fra/ruxhEgyptien/ne  (App.),  47  Law  J. 
Bep.  Chanc.  466. 

The  fact  that  there  are  other  proceedings 
pending  in  the  same  action  under  which  costs 
might  become  payable  to  the  party  ordered  to 
pay  costs,  and  might  be  set  off  against  the 
costs  ordered  to  be  paid,  is  no  ground  for  stay- 
ing the  order  directing  payment  of  costs.    Ibid. 

51. — Where,  in  affirming  a  judgment,  it  ap- 
peared to  the  Court  of  Appeal  that  a  wrong 
order  had  been  made  as  to  costs,  but  no  notice 
of  cross  appeal  had  been  given,  the  Court  de- 
clined to  open  the  whole  judgment  in  order  to 
make  the  proper  order  as  to  costs.  In  re  The 
New  Oas  Qmpwny  (App.),  Law  Bep.  6  Ch.  D. 
703. 

62. — ^Where  an  appellant  succeeds  on  a  point 
not  raised  in  the  Court  below,  he  will  be  al- 
lowed the  costs  in  the  Court  below,  but  not  the 
costs  of  the  appeal.  Huaey  v.  Payne  (App.), 
47  Law  J.  Bep.  Chanc.  761. 

68. — ^Where  notice  of  motion  of  appeal  is 
given,  but  the  party  giving  it  neglects  to  take 
the  proceedings  before  the  officers  of  the  Court 
directed  by  Older  LYIII.  rule  8,  and  the  matter 


is  not  in  the  Court  paper  of  the  day,  the  other 
party  ought  not  to  appear,  but  may  make  a 
substantive  application  for  his  costs  of  the 
motion.  Webb  v.  Mantel  (App.),  Law  Bep.  2 
Q.B.  D.  117. 

54. — Where  an  appellant's  solicitor  wrote 
to  the  respondent's  solicitor  withdrawing  the 
notice  of  appeal  as  irregular,  and  the  respon- 
dent having  delivered  his  briefs  applied  em 
paHe  to  dischaige  the  notice  of  appeal  with 
costs, — Held,  that  notice  of  motion  must  be 
given.  In  re  The  OakmU  GfUieriet  (App.), 
Law  Bep.  7  Ch.  D.  706. 

55.— The  costs  of  an  application  for  the 
costs  of  an  abandoned  notice  of  appeal  will  not 
be  allowed,  unless  a  previous  demand  for  pay- 
ment of  them  has  been  made  and  not  complied 
with.  6hijfin  v.  Alien  (App.),  Law  Bep.  11 
Ch.  D.  913. 

Admiralty   appeaU,   in,    follow   event,      [See 
Admibaltt,  68.] 

Cross  appeals.    [See  Admibalty,  69.] 

(D)  Of  Pabtibs  in  pabticulab  Capaoitt. 

56. — The  next  friend  of  infant  plaintiffs 
ordered  to  pay  the  costs  of  an  action  against 
executors  for  administration,  the  chief  derk 
having  found  in  answer  to  an  enquiry  directed 
shortly  after  the  issue  of  the  writ  that  it  would 
not  be  fit  uid  proper,  and  for  the  benefit  of  the 
plaintiffs,  that  the  action  should  be  further 
prosecuted.  Thomas  v.  Msom^  46  Law  J.  Bep. 
Chanc.  793 ;  Law  Bep.  6  Ch.  D.  846. 

57.— A  plaintiff,  after  having  obtained  a 
decree  with  costs,  and  having  appointed  one 
defendant  (who  had  a  concurrent  interest  with 
her)  her  executor,  died.  Two  other  defendants 
served  notice  of  appeal,  and  the  executor  ob- 
tained the  common  order  of  revivor.  The 
appeEd  having  been  dismissed  with  costs, — Held, 
that  the  executor  had  adopted  the  suit,  and 
that  the  costs  were  payable  by  him  personally. 
Boynton  v.  Boynton  (App.),  Law  Bep.  9  Ch.  D. 
260. 

Zvnatie  trustee  and  mortgagee,  of.    [See  No.  46 
supra.] 

Trustee,  dpfaMimg,  [See  Administbatioh,  42.] 

(E)  Sbcubitt  fob  Costs. 

(a)  When  ordered, 

(1)  Old  suit, 

68. — The  Court  will  in  a  proper  case  direct 
substantial  security  for  costs  to  be  given  under 
Order  LY.  of  February,  1876,  in  a  suit  proceed- 
ing under  the  old  practice.  The  BepuhUc  tf 
Costa  Rica  v.  Erlamger  (App.),  46  Law  J.  Bep. 
Chanc.  743 ;  Law  Bep.  3  Ch.  D.  63. 

(2)  Insolveney  or  liqu&datUm  of  plainHff, 

69. — ^After  an  action  had  been  set  down  for 
trial  the  plaintiff  became  insolvent  and  filed  a 
petition  for  liquidation  : — Held,  that  he  was 
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iJghUy  ordered  to  give  flecurity  for  past  as  well 
as  fature  costs.  Broeklsbank  v.  The  JKm^'« 
L^nn  Steamship  Company,  47  Law  J.  Bep.  C.P. 
321 ;  Law  Bep.  3  C.P.  D.  366. 

60. — On  an  application  by  the  defendants  in 
a  suit  by  a  company  in  liquidation,  Malins  Y.C, 
ordered  secniity  sufficient  to  cover  the  costs  of 
the  defendants'  answers,  with  liberty  to  renew 
their  application  for  farther  security  when 
their  answers  had  been  put  in.  On  appeal, — 
Held,  that  the  matter  was  one  of  discretion, 
and  that  apart  from  this  the  course  adopted 
was  convenient  and  proper.-  The  Western  of 
Canada  OU,  Zand  and  Works  Company  v. 
Walher  (App.),  46  Law  J.  Bep.  Chanc.  166. 

Insolvent  appellant,    [See  Mabtbb  and  Sbb- 

VANT,  7.] 

(3)  Parties  out  of  jwrUdiatwn. 

61. — Although  the  plaintiff  is  a  foreigner, 
usually  resident  abroad,  and  only  temporarily  in 
Bngland  for  the  purpose  of  Ringing  the  action, 
an  order  for  security  for  costs  will  not  be  made, 
if  the  plaintiff  be  actually  in  England  at  the 
time  of  the  application  bdng  made.  Redondo 
V.  Chaytor  (App.),  48  Law  J,  Bep.  Q.B.  697 ; 
Law  Bep.  4  Q.B.  D.  463. 

62. — In  a  suit  commenced  before  November, 
1876,  by  a  foreign  government,  1202.  had  been 
ordered  to  be  given  as  security  for  costs.  Fur- 
ther security  to  the  amount  of  600Z.  to  cover 
future  costs  was  ordered  to  be  given  under 
Order  LY.  rule  2.  The  BepuhUo  of  Cogta  Riea 
y.Mrla/nger  (App.),  Law  Bep.  3  Oh.  D.  62. 

68. — A  defendant  or  respondent  cannot  be 
required  to  give  security  for  costs  on  the  ground 
that  he  is  out  of  the  jurisdiction.  In  re  Perey 
and  £eUy  Mhwng  Company,  46  Law  J.  Bep. 
Chanc.  626 ;  Law  Bep.  2  Oh.  D.  631. 

64.-'The  provisions  in  Order  XIX.  rule  3, 
enabling  a  defendant  to  counter-claim  in  respect 
of  unliquidated  damages  instead  of  being  obliged 
to  bring  an  independent  action,  has  in  view  the 
convenience  of  the  mode  of  trial,  and  does  not 
put  a  plaintiff  residing  out  of  the  jurisdiction  in 
any  worse  position  as  to  giving  security  for  costs, 
than  he  was  when  a  cross  action  against  him 
was  necessary.  Where,  therefore,  a  defendant 
admitted  the  claim  of  a  plaintiff  residing  out  of 
the  jurisdiction,  but  set  up  a  counter-claim  for 
damages  arising  out  of  another  transaction, 
overriding  the  plaintiff's  claim  in  the  action, 
he  was  held,  as  being  virtually  plaintiff  in  re- 
spect of  the  balance  on  the  counter-claim,  not 
entitled  to  require  security  for  his  costs  from 
the  plaintiff.  Wvnterfeld  v.  Bradmm,  47  Law 
J.  Bep.  Q.B.  270 ;  Law  Bep.  3  Q.B.  D.  324. 

66. — The  plaintiff  brought  an  action  against 
the  defendant,  a  foreigner  residing  out  of  the 
jurisdiction,  for  breach  of  contract.  The  de- 
fendant, besides  denying  the  breaches,  brought 
a  counter-claim  against  the  plaintiff,  alleging 
that  the  plaintiff  broke  the  contract,  and  claim- 
ing damages  less  in  amount  than  those  claimed 
by  the  plaintiff :— Held,  that  the  defendant 


ought  not  to  be  called  upon  to  give  security  for 
the  costs  occasioned  by  the  counter-claim,  inas- 
much as  the  statement  of  claim  and  counter- 
claim respectively  rested  upon  the  same  drcum- 
stanoes.  Wtnterfeld  v.  Bradnum  (47  Law  J. 
Bep.  Q.B.  270)  distinguished.  Maplemyn  v. 
Massini,  49  Law  J.  Bep.  Q.B.  423 ;  Law  Bep.  6 
Q.B.  D.  144. 

(4)  Next  friend, 

66. — The  old  rule  in  Chancery  that  an  appli- 
cation that  a  next  friend  do  give  security  for 
costs  must  be  made  before  the  next  material, 
step  in  the  cause  is  taken,  and  the  old  rule  at 
common  law  that  the  like  application  must  be 
made  before  issue  joined,  is  abrogated  by  the 
new  Judicature  Bules;  and  under  Order  XVI. 
rule  8,  the  Court  has  a  judicial  discretion  to 
allow  a  married  woman  to  sue  alone  or  with  a 
next  friend,  and  to  direct  security  for  costs  to 
be  given  at  any  time.  Martano  v.  Mann  (App.), 
49  Law  J.  Bep.  Chanc.  610 ;  Law  Bep.  14  Ch. 
D.  419. 

(6)  AmendmatUs  raising  firesh  ease, 

67. — ^Where  the  plaintiffs  had  made  amend- 
ments raising  a  fresh  case  whidi  involved 
expense,  and  the  defendants  applied  to  have 
security  for  costs,  whidi  application  was  refused 
in  cluuubers, — Held  (on  appeal),  £hat  on  this 
point  an  appeal  from  chambers  ought  to  be 
allowed,  and  that  security  for  costs  ought  to 
be  given.  The  Northampton  Coal,  Iron  and 
Waggon  Company  v.  The  Midland  Waggon  Com- 
pany, Law  Bep.  7  Ch.  D.  600. 

(6)  Appeal, 

68. — On  an  application  for  security  for  the 
costs  of  an  appeal,  under  Order  LVIIL  rule  16, 
the  Court  may  take  into  consideration  the 
subject-matter  of  the  action,  and  give  weight 
to  the  circumstance  that  the  appeal  is  frivolous 
or  vexatious.  UsiU  v.  Hales,  UsiU  v.  Brear- 
ley.  UsUl  V.  Clarke  (App.),  47  Law  J.  Bep.  C.P. 
380 ;  Law  Bep.  8  C.P.  D.  206. 

Semble,  that  the  mere  fact  that  an  appellant 
is  poor,  and  therefore  unlikely  to  be  able  to  pay 
costs,  is  not  in  itself  a  **  special  circumstance  ** 
inconsequence  of  which  the  Court  will  order 
hun  to  give  security  for  the  costs  before  pro- 
ceeding with  the  appeaL    Ibid. 

69. — The  fact  that  an  appellant  is  a  foreigner 
not  domiciled  in  England,  and  having  no  assets 
there,  is  a  "special  circumstance,"  which  en- 
titles the  respondent  to  security  for  costs  of 
a^eal  from  an  interlocutory  order,  under  Order 
Lvm.  rule  16.  Orant  v.  The  Banque  Franeo- 
Egyptienne  (App.),  47  Law  J.  Bep.  C.P.  41. 

70« — Special  leave  is  not  required  in  order  to 
serve  notice  of  motion  for  security  for  the  costs 
of  an  appeal.  Shrills  v.  BUlon  (App.),  46  Law  J. 
Bep.  Chanc.  482  ;  Law  Bep.  2  Ch.  D.  326. 

71. — Security  for  the  costs  of  an  appeal  having 
been  ordered  to  be  given,  a  bond  with  sureties 
was  allowed  and  the  costs  were  ordered  to  follow 
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the  result  of  the  appeal.     Phosphate   Sewage 
Company  ▼.  ffartmant.  Law  Bep.  2  Ch.  D.  811. 

72. — On  an  application  for  security  for  the 
costs  of  an  appeal,  it  is  a  material  circnmstanoe 
in  fayonr  of  the  application  that  the  appeal  is 
from  the  refusal  of  an  order  in  the  nature  of  a 
mandamus  against  a  County  Court  Judge,  who 
is  made  a  respondent  on  the  appeal.  Clarke  ▼. 
Boohe  (App.),  46  Law  J.  Bep.  Chanc.  372. 
[And  see  Damaoeb,  3.] 

(h)  AfnawU  and  nature  of  ieeurity. 

73. — (1)  In  determining  the  amount  of  se- 
curity for  costa  to  be  given  under  Order  LV. 
rule  2,  the  Court,  as  a  general  rule,  will  have  re- 
gard to  the  applicant's  costs  previously  incurred 
as  well  as  to  future  costs.  Cotta  Riea  v.  Et' 
langer  (46  Law  J.  Bep.  Chanc.  753)  explained. 
Money  v.  Allen,  48  Law  J.  Bep.  Chanc.  692; 
Law  Bep.  12  Ch.  D.  307. 

The  old  rule  of  the  Court  of  Chancery  limiting 
the  amount  of  security  is  altogether  superseded 
by  Order  LY.  rule  2.  One  of  several  defendants 
having  obtained  an  order  for  security  based 
upon  an  estimate  of  the  amount  of  his  own 
costs,  the  Court  refused  to  extend  the  bond  (on 
the  request  of  the  plaintiff)  to  the  costs  of  all 
the  defendants.    Ibid 

(2)  A  deposit  of  501.  ordered  as  security  for 
the  costs  of  an  appeal.  WtUon  v.  Smith  (App.), 
45  Law  J.  Bep.  Chanc.  292;  Law  Bep.  2  Ch. 
D.  67. 

The  costs  of  an  application  for  such  security 
are  costs  of  the  appesU,  and  the  Court  will  not 
give  any  directions  to  meet  by  anticipation  the 
event  of  the  appeal  not  being  prosecuted.    Ibid. 

(e)  IMtire  to  give  ieeurUy. 

74. — On  default  in  giving  security  for  costs 
by  an  appellant  ordered  so  to  do,  the  respondent 
is  entitl^  to  have  the  appeal  dionissed  for  want 
of  prosecution  after  a  reasonable  time,  although 
no  time  was  fixed  by  the  order.  Vale  v.  Oppert 
(App.),  Law  Bep.  5  Ch.  D.  633. 

75. — The  rule  in  Equity  that,  where  a  stay  of 
proceedings  has  been  ordered  until  the  plaintiff 
gives  security  for  costs,  and  the  plaintiff  has 
failed  within  a  reasonable  time  to  give  security, 
the  defendant  may  apply  to  dismiss  the  action 
for  want  of  prosecution,  is  now<of  general  appli- 
cation to  all  actions  in  the  High  Court  of  Justice, 
and  a  Judge,  when  so  applied  to,  has  a  discre- 
tionary power  to  dismiss  the  action  without 
requiring  the  defendant  to  abandon  the  previous 
order  on  the  plaintiff  to  give  security  for  costs. 
La  Orange  v.  APAndrew,  48  Law  J.  Bep.  Q.B. 
315 ;  Law  Bep.  4  Q.B.  D.  210. 

76. — ^An  appellant  was  ordered  to  give  secu- 
rity for  the  costs  of  his  appeal.  Nine  months 
elapsed  without  his  doing  so,  and  he  gave  no 
explanation  for  the  delay: — Held,  that  the 
appeal  must  be  dismissed  with  costs,  including 
the  costs  of  the  respondents'  motions  for  security 
and  to  dismiss.  Judd  v.  Cheen  (App.),  46  Law 
J.  Bep.  Chanc.  267  ;  Law  Bep.  4  Ch.  D.  784. 


(F)  Taxation  op  Costs. 

(a)  Right  to  taxation, 
(1)  IHseharged  bankrupt :  ^* party  interested,^ 

77« — A  bankrupt,  aftei  he  had  paid  his  cre- 
ditors in  full  and  received  his  discharge,  and 
after  the  bankruptcy  had  been  closed,  applied 
by  summons  under  the  Solicitors  Act,  1843,  for 
an  order  upon  the  solicitors  of  the  mortgagees 
of  part  of  his  property,  for  delivery  and  taxation 
of  their  bill  of  costs  which  had  been  incurred  in 
relation  to  a  sale  of  the  property  by  the  trustee 
in  bankruptcy,  and  had  been  delivered  to  and 
paid  by  the  trustee  in  the  course  of  the  bank- 
ruptcy proceedings : — Held,  that  the  applicant 
was  not  a  "  party  interested "  in  the  property 
out  of  which  the  bill  had  been  paid  within  the 
meaning  of  the  statute,  and  application,  ac- 
cordingly, refused.  In  re  Zeadhitter,  48  Law 
J.  Bep.  Chanc.  39. 

A^rmed  on  appeal,  48  Law  J.  Bep.  Chanc. 
242  ;  Law  Bep.  10  Ch.  D.  388. 

Although  the  title  "  assignee "  has  been 
changed  to  **  trustee  "  by  the  Bankruptcy  Act, 
1869,  there  i»  no  change  in  substance,  and 
the  nature  of  the  office  and  relative  position  of 
assignee  and  trustee  to  the  bankrupt  remain  the 
same.    Ibid. 

**  Party  interested  "  under  section  39  held  to 
mean  a  party  interested  under  a  trust  created 
by  deed,  will,  or  under  an  intestacy.    Ibid. 

(2)  Taxation  i^ier  payment. 

78. — ^A  bill  of  costs  will  be  referred  for  taxa- 
tion though  paid  more  than  twelve  months 
before  action  commenced,  and  settled  acoounts 
between  solicitor  and  client  will  be  opened 
where  the  Court  is  satisfied  that  certain  charges 
are  exorbitant  and  improper,  and  that  the  busi- 
ness chained  for  was  unnecessary,  and  that  the 
solicitor  has  exercised  undue  influence.  Watson 
V.  Rodmell,  47  Law  J.  Bep.  Chanc.  418 ;  Law 
Bep.  7  Ch.  D.  626 ;  affirmed  on  appeal,  48  Law 
J.  Bep.  Chanc.  209;  Law  Bep.  11  Ch.  D.  150. 

Overcharges  are  "  special  circumstances  " 
within  the  Act,  6  &  7  Vict,  c  73.  ss.  37,  41,  en- 
titling a  client  to  have  his  solicitor's  bill 
referred  to  taxation  after  the  twelve  months 
have  expired.  In  re  RoHnson  (37  Law  J.  Bep. 
Exch.  11)  approved  of.    Ibid. 

79.— By  6  &  7  Vict.  c.  73,  a  person  not  the 
party  ch^geable  may,  if  there  are  **  special 
circumstances,'*  have  a  solicitor's  bill  of  costs 
referred  for  taxation,  even  after  payment.  In 
re  Heritage  ;  ex  parte  Docker,  47  Law  J.  Bep. 
Q.B.  509;  Law  Bep.  3  Q.B.  D.  726. 

In  1875,  H.,  as  solicitor  for  the  Credit  Fon- 
der, commenced  an  action  against  D.  to  recover 
a  sum  of  money  due  from  him  on  a  promissory 
note.  After  long  negotiations  the  Credit  Fon- 
cier  were  induced  by  H.  t(^  accept  a  composition, 
D.  at  the  same  time  agreeing  to  pay  H.'s  costs. 
D.'s  solicitor  thereupon  asked  H.  .to  name  a 
lump  sum  for  his  costs,  and  H.  named  2002.  as  a 
fair  and  reasonable  sum.    The  money  was  paid 
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by  D.  in  Febmary,  1877 ;  twelve  monthB  later 
D.  applied  for  the  delivery  of  a  bill  of  oosts, 
alleging  that  the  sum  paid  by  him  was  exces- 
sive, and  that  great  pressure  was  used  by  H.  to 
compel  him  to  agree  to  the  sum  named  for 
costs : — Held,  that  the  case  did  not  come  within 
the  provisions  contained  in  6  &  7  Vict.  c.  73,  at 
all,  and  that»  even  if  it  did,  there  were  no  special 
dicumstances  such  as  would  justify  the  OovLtt 
in  exercising  its  jurisdiction.    Ibid. 

(3)  Order  of  Court  of  AjppeoL 

80. — The  practice  of  the  Common  Law  Di- 
visions to  have  only  one  taxation  of  costs  in  an 
action  does  not  apply  where  costs  are  given  by 
the  Court  of  Appeal,  and  under  an  order  of  the 
Court  of  Appeal,  directing  payment  of  costs, 
without  any  intimation  that  the  taxation  and 
payment  are  to  be  postponed,  the  party  to 
whom  they  are  ordered  to  be  paid  is  entitled  to 
have  them  taxed  and  paid  forthwith.  PMUipi 
V.  PkiUijpi  (App.),  Law  Bep.  5  Q.B.  D.  60. 

(4)  Serufi  of  hUU. 

81. — The  old  rule  of  Common  Law  that  the 
retainer  of  a  solicitor  for  a  particular  business 
is  a  retainer  for  the  purpose  of  carrying  through 
that  business  to  a  conclusion,  and  that  until 
such  conclusion  he  has  no  cause  of  action  against 
his  client,  is  founded  on  the  principle  of  entirety 
of  contract,  and  is  not  to  be  extended  to  the 
case  where  a  solicitor  undertakes  a  business  of 
a  complicated  nature,  e.g.  the  administration  of 
an  estate;  in  such  case  the  solicitor's  bill  of 
costs  for  carrying  such  business  through  is  not 
necessarily  to  be  treated  as  one  bill.  In  re  Hall, 
47  Law  J.  Bep.  Chanc.  621 ;  Law  Bep.  9  Ch.  D. 
638. 

(h)  Duty  of  Taxinff  Matter, 

82. — ^A  creditor's  administration  action  was 
ordered  to  be  stayed  on  payment  by  the  appli- 
cant, the  executrix  and  residuary  legatee,  of  the 
debt  and  the  oosts  of  the  action.  Before  the 
Taxing  Master,  the  executrix  objected  to  items 
in  the  plaintiffs  bill  of  costs,  alleging  as  to  some 
of  them,  that  they  had  been  incurred  in  taking 
unnecessary  and  improper  proceedings  in  the 
action.  The  Taxing  Master  refused  to  enquire 
into  the  truth  of  these  allegations,  and  taxed 
the  costs  without  reference  to  them : — Held,  that 
under  rule  18  of  the  Additional  Bules  of  Court, 
1876,  the  Taxing  Master  ought  to  have  con- 
sidered the  plaintiff's  objections,  and  that  there 
must  be  a  new  taxation.  Bainet  v.  Wormsley, 
47  Law  J.  Bep.  Chanc.  844. 

88. — ^An  order  directing  an  enquiry  what  is 
due  to  a  party  for  costs,  but  not  containing  a 
direction  to  tax  them,  does  not  preclude  the 
taxing  oflScer  from  disallowing  him  any  costs. 
It  is  not  necessary  for  a  party  who  objects  to 
the  allowance  or  disallowance  of  costs  to  state 
his  reason  in  the  written  objection  carried  in 
before  the  Taxing  Officer.    Simmom  v.  Storer^ 


49  Law  J.  Bep.  Chanc.  121 ;  Law  Bep.  14  Ch.  D. 
164. 

84.— Direction  given  to  the  Taxing  Master 
under  rule  18  of  Order  YI.  of  the  Additional 
Bules  of  August,  1876,  to  look  into  and  disallow 
the  oosts  of  affidavits  of  unnecessary  length. 
CracknaU  v.  Ja^Mon  (App.),  Law  Bep.  11  Ch. 
D.  1. 

86. — In  an  action  against  two  defendants, 
J.  and  H.,  the  plaintiff  obtained  a  judgment,  but 
execution  issued  against  J.  The  sheriff  seized 
goods  of  J.  which  H.  claimed,  the  sheriff  inter- 
pleaded, and  the  claim  of  H.  was  barred  with 
costs.  On  taxation  of  the  costs  of  the  action, 
the  Master  allowed  the  plaintiff  to  deduct  from 
the  costs  due  to  the  defendant  H.  the  amount 
of  costs  due  from  him,  as  unsuccessful  claimant 
in  the  interpleader,  to  the  plaintiff  as  execution 
creditor : — Held,  that  he  was  wrong  in  so  doing, 
as  the  action  and  the  interpleader  were  wholly 
distinct  proceedings.  Bwrker  ^  Compam,y  v. 
Hemming,  49  Law  J.  Bep.  Q.B.  730. 


(o)  Scale  of  taxation. 

86. — To  entitle  a  party  in  an  action  in  which 
an  injunction  is  clauned,  in  addition  to  other 
relief,  to  charge  fees  allowed  in  the  "higher 
scale  "  of  costs,  the  action  must  not  only  be  one 
of  the  actions  specified  in  rule  2  of  Order  YL 
of  the  rules  as  to  costs ;  but  the  injunction 
must  also  be  the  principal  relief  sought  to  be 
obtained: — So  held  by  the  Court  of  Appeal 
(affirming  the  decision  of  the  Queen's  Bench 
Division,  49  Law  J.  Bep.  Q.B.  246 ;  Law  Bep. 
6  Q.B.  D.  167).  The  Master  is  to  decide  whe- 
ther the  "  higher  scale  "  is  to  be  allowed  under 
rule  2.  Chapm>an  v.  The  Midland  JRadlway 
Compa/ny  (App.),  49  Law  J.  Bep.  Q.B.  449 ;  Law 
Bep.  6  Q.B.  D.  431. 

87. — The  plaintiff,  the  lessee  and  owner  of  a 
market,  brought  an  action  to  recover  damages 
for  breaches  of  covenant  against  the  tenants 
of  certain  houses  within  the  market,  and  claimed 
an  injunction  to  restrain  the  defendants  from 
further  breaches.  The  Judge  before  whom  the 
action  was  tried,  holding  that  the  injunction 
was  the  principal  relief  sought,  and  that  the 
action  was  brought  to  establish  a  right,  made 
an  order,  allowing  the  plaintiff  costs  on  the 
"  higher  scale."  The  Judge  who  tries  the  action 
has  jurisdiction  to  make  such  an  order  under 
rule  3  of  Order  YI.  of  the  rules  as  to  oosts,  and 
should,  in  the  exercise  of  his  discretion,  regard 
the  intention  of  the  Legislature,  as  expressed 
in  rule  2  of  the  same  0]^der.  Homer  v.  Oyler, 
49  Law  J.  Bep.  C.P.  666. 

88. — In  an  action  on  a  bill  of  exchange  in 
the  Chancery  Division  costs  may  be  allowed  on 
the  "higher  scale."  Pooley  v.  Driver  (App.), 
Law  Bep.  6  Ch.  D.  468. 

89. — If  real  estate  in  an  administration 
action  is  subject  to  a  mortgage,  the  actual  value 
of  the  equity  of  redemption  is  the  value  of  such 
real  estate  for  deciding  whether  costs  areio  be 
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taxed  on  the  higher  or  lower  scale.    In  re  San* 
dertout  Law  Bep.  7  Ch.  D.  176. 

90. — In  an  action  to  recover  compensation 
from  a  devisee  who  had  elected  to  take  against 
a  will  which  purported  to  devise  freeholds  be- 
longing to  such  devisee  to  the  plaintiff,  3602. 
was  recovered  as  damages : — Held,  that  the 
action  was  not  within  section  34  of  the  Judi- 
cature Act,  1873,  and  that  costs  must  be  taxed 
on  the  lower  scale.  Bogeri  v.  Jonsi,  Law  Bep. 
7  Oh.  D.  345. 

{d)  Apportionment  of  eoits, 

91. — The  costs  of  an  action  to  administer 
the  trusts  of  a  settlement  where  there  are  both 
appointed  and  unappointed  funds,  must  be 
apportioned  according  to  the  amount  of  the 
appointed  and  unappointed  parts  of  the  fund, 
and  be  borne  by  those  parts  respectively,  accord- 
ing to  their  amount.  TroUope  v.  Bctutledge  (1 
De  Oex  &  8. 662)  followed.  Moore  v.  DiaoHy  49 
Law  J.  Bep.  Chanc.  807 ;  Law  Bep.  15  Ch.  D. 
567. 

92. — A  plaintiff  claiming  an  injunction  in 
respect  of  three  separate  subjects  of  complaint, 
succeeded  as  to  one,  but  failed  as  to  the  re- 
mainder. By  the  order,  taxation  was  directed 
of  the  costs  of  the  defendant  of  so  much  of  the 
action  as  had  been  dismissed,  and  of  the  plain- 
tiff of  the  rest  of  the  action,  with  a  set-off  of 
the  costs  of  the  plaintiff  against  those  of  the 
defendant.  The  Taxing  Master  taxed  the  plain- 
tiff's and  the  defendant's  costs  of  the  whole 
action,  and  allowed  one-third  to  the  plaintiff 
and  two-thirds  to  the  defendant.  Upon  a  sum- 
mons by  the  plaintiff,  to  vaiy  the  certiiicate,  by 
ordering  each  item  to  be  considered  separately, 
and  according  to  the  subject  of  complaint,  in 
respect  of  which  each  item  might  turn  out  to 
have  been  incurred,  to  be  paid  by  the  plaintiff 
or  the  defendant,  as  the  case  might  be : — Held, 
that  the  Taxing  Master  had  proceeded  upon 
the  usual  principle,  and  that  the  certificate  was 
correct.  Knigkt  v.  PnrueU,  49  Law  J.  Bep. 
Ohanc.  120. 

98, — Where  the  plaintiff's  claim  and  the  de- 
fendant's counter-claim  are  both  dismissed  with 
costs,  the  plaintiff  is  to  pay  to  the  defendant  the 
general  costs  of  the  action,  and  the  defendant 
is  to  pay  to  the  plaintiff  only  the  amount  by 
which  the  costs  have  been  increased  by  reason 
of  the  GOunter-«laim.  Saner  v.  BiUon  (48  Law 
J.  Bep.  Chanc.  545 ;  Law  Bep.  11  Ch.  D.  416) 
approved.  Maeon  v.  Brentini  (App.),  Law  Bep. 
13  Ch.  D.  287. 

Joint  or  teveraX  retainer.    [See  Solicitor,  27.] 

(e)  Costt  of  the  datf, 

94. — When  the  hearing  of  an  action  is  ad- 
journed for  parties  to  be  added  the  party  ap- 
plying for  adjournment  must  pay  not  merely  a 
fixed  sum  for  the  costs  of  the  day,  but  all  costs 
occasioned  by  the  action  having  been  in  the 
paper.  LydaU  v.  Martiftson,  Law  Bep.  5  Ch.  D. 
780. 


(/)  SoHeitor  and  oHent  eotti. 

96* — A  creditor  who  obtains  the  conduct  of 
an  administration  action,  although  not  the 
original  plaintiff,  is  equally  with  a  creditor 
plaintiff  entitled  to  his  costs  of  the  action  as 
between  solicitor  and  client.  Thomae  v.  Jones 
(1  Dr.  &  S.  134 ;  29  Law  J.  Bep.  Chanc.  570) 
approved  of.  In  re  BwrreU.  BurreU  v.  Smith 
(39  Law  J.  Bep.  Chanc.  544;  Law  Bep.  9 
Eq.  443)  dissented  from.  In  re  Biehardeon. 
Bichardson  v.  Biehardion,  49  Law  J.  Bep. 
Chanc.  612 ;  Law  Bep.  14  Ch.  D.  611. 

(^)  AUowancet  on  taaation. 
(1)  Attendances:  diagram*:  fee*. 

96. — Diagrams  annexed  to  the  margin  of 
copies  of  the  evidence  supplied  to  counsel, 
illustrative  of  the  subject-matter  in  dispute, 
although  convenient  are  not  necessary,  and  the 
extra  costs  occasioned  thereby  will  not  be 
allowed  in  taxation  as  between  party  and  party. 
Smith  V.  BtUler,  45  Law  J.  Bep.  Chanc.  69 ;  Law 
Bep.  19  Eq.  473. 

The  attendance  of  a  solicitor's  clerk  in  addi- 
tion to  the  solicitor  himself,  on  cross-examina- 
tion before  the  examiner,  is  unnecessary  and 
unusual,  and  the  costs  of  such  attendance  will 
be  disallowed  in  taxation.    Ibid. 

The  Court  has  the  right,  although  reluctant 
to  exercise  it,  to  interfere  with  the  amount  of 
counsel's  fees.  In  cases  of  great  intricacy  a  fee 
of  71.  7s.  a  day  to  counsel  for  attending  before 
the  examiner  not  considered  excessive,  and 
allowed  on  taxation  as  between  party  and 
party,  as  also  a  fee  of  the  same  amount  to  a 
scientific  witness  for  reading  papers  and  getting 
up  the  case,  with  a  view  to  giving  his  evidence. 
A  very  strong  case  must  be  shewn  to  induce  the 
Court  to  sanction  the  allowance  in  taxation  as 
between  party  and  party,  of  the  fees  of  more 
than  two  counsel.  Where  the  hearing  of  a  case., 
lasts  more  than  two  days,  whether  the  evidence 
is  taken  by  affidavit,  or  viva  voee,  refreshers 
allowed  to  counsel  in  taxation  as  between  party 
and  party.    Ibid. 

(2)  Befreshers  to  counsel. 

97. — Where  an  action  with  witnesses,  tried 
in  the  Chancery  Division,  lasts  more  than  one 
complete  day,  refreshers  to  counsel  for  the 
second  and  following  days  may  be  allowed  on 
taxation  of  costs,  but  both  the  allowance  of  re- 
freshers at  all,  and  the  amount  of  those  allowed, 
are  in  the  discretion  of  the  Taxing  Master. 
Smith  V.  BuUer  (see  last  case)  dissented  from. 
Harrison  v.  Wearing,  48  Law  J.  Bep.  Chanc. 
366  ;  Law  Bep.  11  Ch.  D.  206. 

[And  see  Admibaltt,  62.] 

(3)  Shorthand  notes. 

98. — A  motion  to  vary  the  Taxing  Master's 
certificate  by  allowing  costs  of  supplying  copies 
of  shorthand  notes  to  counsel  during  the  pro- 
gress of  the  trial  was  refused  on  the  ground 
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that  special  direotionB  ought  to  have  been  asked 
for  at  the  trial.  Kirhmod  v.  Webster^  H  Law 
J.  Bep.  Chanc.  880 ;  Law  Bep.  9  Ch.  D.  239. 

89. — The  cost  of  copies  of  a  shorthand 
writer's  notes  of  the  evidence  supplied  to 
counsel  from  day  to  day  in  the  course  of  a 
reference  will  not  be  allowed  on  taxation, 
although  there  was  only  one  counsel  engaged. 
WeU9  v.  The  MUcham  and  Wimbledon  OaOigkt 
Ompany,  48  Law  J.  Bep.  Szch.  75 ;  liaw  Bep. 
4  ^z.  D.  1. 

100* — ^Where  shorthand  notes  of  the  evidence 
and  proceedings  in  the  Court  below  are  used  on 
appeal,  an  application  to  be  allowed,  on  taxa- 
tion, the  costs  of  the  notes  as  costs  of  the  ap- 
peal, must  be  made  before  the  judgment  of  the 
Court  of  Appeal  is  entered.  Per  Baggallay, 
L. J.,  and  Brett,  L.J.  (Bramwell,  L. J.,  dubUante^. 
— The  Court  of  Appeal  has  power  to  allow  the 
costs  of  aU  shorthand  notes  properly  used  in 
the  appeal,  whether  taken  for  the  purposes  of 
the  appeal  or  not.  Stilus  Exeeutors  ▼.  Ths 
Managen  of  the  Metropolitan  District  Asylum 
(App.),  49  Law  J.  Bep.  Q.B.  668. 

Cnti  of  printing:  appeal  on  foots  decided  on 
riva  voee  evidence,    [See  Pbacticb,  K  22.] 

Proceedings  in    Cov/nty    Cowrt,     [See    Bank- 

BUPTCT,  P  10.] 

(4)  WUncises, 

101.— By  Order  VI,  schedule,  rule  8,  Addi- 
tional Bules  of  Judicature  Act,  1876,  in  taxing 
costs  "such  just  and  reaonable  charges  and 
expenses  as  appear  to  have  been  properly  in- 
curred in  procuring  evidence,  are  to  be  allowed  : " 
— Held,  that  costs  incurred  in  *'  qualifying  "  wit- 
nesses, so  as  to  enable  them  to  give  evidence  at 
the  trial,  are  included  in  the  above  rule.  Prac- 
tice of  the  Court  of  Chancery,  as  it  existed 
before  the  Judicature  Act,  followed.  Machley 
V.  CkaUncftoHh,  46  Law  J.  Bep.  C.P.  484 ;  Law 
Bep.  2  C.P.  D.  273. 

102. — The  effect  of  rule  8  of  the  spedal 
allowances  for  costs  contained  in  the  Bules  of 
August,  1875,  is  to  give  the  Master  a  discretion 
as  to  what  allowances  should  be  made  for  the 
attendance  of  witnesses  in  Court,  untrammelled 
by  the  old  scale  of  charges.  TwrnbvXl  v. 
Jamson^  47  Law  J.  Bep.  C.P.  374 ;  Law  Bep.  3 
C.P.  D.  264. 

COUNTEB-CLAIM. 

[See  Pbaoticb,  W  56-74.] 

Costs  of,    [See  Costs,  80-33;   Pbactticb,  W 
73,  74. 

COUNTKBPABT. 

JHscrepa/ney   between   lease   and   counterpart, 
[See  Dbed,  13.] 

COUNSEL. 

L — One  counsel  only  will  be  heard  on  each 
side  upon  the  trial  of  a  question  of  fact.     Con^ 

PXGBST,  1876-1880. 


ington  v.   OiUiat,  46  Law  J.  Bep.  Chanc.  273 ; 
Law  Bep.  1  Ch.  D.  694. 

2, — ^Where  the  counsel  and  solicitors  of  a 
defendant,  being  aware  of  all  the  facts  on  which 
an  order  ought  to  be  made,  consented  in  Court, 
in  the  defendant's  presence,  to  an  order  against 
him,  he  was  not  allowed  to  withdraw  his  con- 
sent, on  the  gprounds  that  his  advisers  mistook 
their  instructions,  and  had  no  sufficient  autho- 
rity to  bind  him.  Holt  v.  Jesse,  46  Law  J.  Bep. 
Chanc.  254  ;  Law  Bep.  3  Ch.  D.  177. 

Metaincr :  costs.    [See  Admibalty,  62 ;  COSTS, 
96.] 

COUNTY  COUBT. 

(A)  JUBISDIOTION  OF. 

(a)  Zand  of  greater  annual  value  than  201, 

(b)  daim  exceeding  201, 

\o)  As  to  defence  and  counter-claim, 

(d)  Power  to  commit  more  than  once  for 

same  debt. 
(«}  2b  enforce  obedienee  by  attachment, 
(/)  2b  restrain  action  in  High  Court, 
(a)  Admiralty  Jurisdiction. 

(B)  Tbassvsr  of  Action. 

(tf )  Hemitti/ng  action  to  County  Court. 

(1)  Claim  not  exceeding  50Z. 

(2)  Procedwre  in  action  remitted, 

(J)  IUm4>vai  of  judgment  to  superior  Court. 

(C)  Appbals  fbom. 
(a)  Time  for, 

lb)  Right  to  appeal. 

(p)  Judge*s  notes,  ^c, 

(d)  Time  for  taking  objection, 

(D)  Fbbs:    Bight   op  bboistbab  to   Bb- 

covbb. 

(a)  jubisdiction  op. 

(a)  Land  of  greater  annual  value  than  201. 

X,— The  defendant  in  an  action  in  the  County 
Court  to  recover  possession  of  land,  applied  by 
Bummons  to  a  Judge  of  the  High  Court  in 
chambers  for  a  proMbition,  alleging  that  the 
annual  value  was  more  than  20l.  The  Judge 
dismissed  the  summons,  and  the  defendant  did 
not  appeal,  and  at  the  trial  of  the  action  the 
County  Court  Judge  declined  to  admit  the  de- 
fendant's evidence  that  the  value  was  m6re  than 
20Z.,  and  gave  judgment  for  the  plaintiff ;— Held, 
that,  by  the  dismissal  of  the  summons,  the  value 
was  conclusively  ascertained,  and  that  the 
County  Court  had  jurisdiction,  and  the  deci- 
sion of  the  County  Court  Judge  was  right. 
Symons  v.  Bees  (App.  Div.).  Law  Bep.  1  Ex.  D, 
416. 

(b)  Claim  exceeding  201. 

2.— .The  provisions  in  19  &  20  Vict.  c.  108.  s. 
89,  and  Order  IX.  rule  6,  County  Court  Bules, 
1876,  flP'^MiTig  a  defendant  in  the  County  Court 
to  a  daim  exceeding  201,  in  contract  or  6Z.  in 
tort,  to  object  to  the  trial  taking  place  in  the 
County  Court,  on  giving  notice  five  clear  days 
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before  the  "  retnra  day,"  do  not  apply  to  the 
oase  of  a  second  trial.  Where,  therefore,  a  new 
trial  of  an  action  had  been,  on  the  application 
of  a  defendant,  granted  by  the  County  Court 
Judge, — Held,  tluit  the  defendant  oonld  not, 
under  the  above  statute,  take  objection  to  the 
new  trial  being  had  in  the  County  Court. 
CampheU  v.  Fa/irUe,  49  Law  J.  Bep.  Q.B.  446. 

(0)  As  to  dtffenod  and  eowUer'Olaim, 

8. — Under  sections  89  and  90  of  the  Judica- 
ture Act,  1873,  inferior  Courts  may  give  effect  to 
counter-claims  relating  to  matters  beyond  the 
jurisdiction  of  the  Court,  by  way  of  defence  to, 
and  to  the  extent  of  the  plaintiff's  claim,  but 
such  Courts  have  no  power  to  award  to  a  defen- 
dant, in  respect  of  such  counter-claim,  damages 
in  excess  of  the  claim.  Damt  v.  The  FlagiSaff 
Silver  Mining  Compawy  of  Utah  (App.),  47  Law 
J.  Bep.  C.P.  503 ;  Law  Bep.  8  C.P.  D.  228. 

(d)  Power  to  oommtt  more  than  onoe  for  the 

tame  debt, 

4. — ^Where  a  judgment  debtor  refuses  or  neg- 
lects to  pay  the  judgment  debt  which  he  has 
been  ordered  to  pay  in  one  sum,  and  not  by  in- 
stalments, there  is  no  power  under  section  5  of 
the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  to 
commit  him  to  prison  more  than  once,  although 
after  a  first  committal  it  is  proved  he  has  tibe 
means  of  paying  the  sum  in  respect  of  which  he 
still  makes  de&ult.  Effcms  v.  WiUs,  45  Law  J. 
Bep.  C.P.  420 ;  Law  Bep.  2  C.P.  D.  229. 

(e)  To  enforoe  ohedienee  by  attachment* 

5« — ^In  an  action  for  nuisance  brought  in  a 
County  Court  where  the  claim  for  damages  is 
within  the  limits  of  its  jurisdiction,  the  Judge 
has  power  to  grant  an  injunction  restraining 
the  nuisance,  and  also  to  enforce  obedience  by 
attachment.  Heg.  v.  Marrington  (App.),  48  Law 
J.  Bep.  Q.B.  677 ;  Law  Bep.  4  Q.B.  D.  491  (nom, 
Martin  v.  BamUster) ;  aflSrming  the  decision  of 
the  Divisional  Court  (nom.  Ex  parte  Martin), 
48  Law  J.  Bep.  Q.B.  300;  Law  Bep.  4  Q.B.  D. 
212. 

(/)  To  restrain  action  in  Sigh  Cowrt, 

6.— The  County  Courts  Act,  1865  (28  &  29 
Vict.  c.  99),  s.  2,  confers  upon  the  Judge  of  a 
County  Court  adl  the  powers  and  authorities, 
for  the  purposes  of  that  Act,  possessed  by  a 
Judge  of  the  Court  of  Chancery,  which  at  that 
time  included  the  power  of  restraining  by  in- 
junction an  action  in  a  superior  Court  of  Com- 
mon Law.  Suchapower  has  been  takenawayfrom 
the  Court  of  Chancery  by  section  24,  sub-section 
6  of  the  Judicature  Act,  1873  (36  &  37  Vict, 
c.  66),  and  is  therefore  impliedly  taken  away 
also  0:0m  a  County  Court  Judge,  who  has  more- 
over expressly  oozif  erred  upon  him  by  the  same 
Act  (section  89)  the  same  powers  as  are  pos- 
sessed by  the  High  Court  of  Justice.  Cobbold 
V.  Fryhe ;  Booster  (jolaimant),  49  Law  J.  Bep. 
Bxch.f8 ;  Law  Bep.  4  Ex.  D.  315. 


(g)  AdmirdUy  juritdietion. 

7. — ^A  County  Court  having  Admiralty  juris- 
diction has  jurisdiction  to  entertain  a  suit  for 
distribution  of  salvage,  where  the  amount  which 
the  Court  is  asked  to  apportion  does  not  exceed 
8002.,  although  the  value  of  the  property  saved 
exceeds  1,000Z.  The  Glannibanta^  46  Law  J.  Bep. 
P.  D.  &  A.  75;  Law  Bep.  2  P.  D.  45. 

8. — The  County  Courts  have  jurisdiction, 
under  the  County  Courts  Admiralty  Jurisdiction 
AmencUnent  Act,  1869,  in  actions  in  rem  for 
breach  of  a  charter-party,  provided  the  damages 
claimed  do  not  exceed  3002.,  although  the  Ad- 
miralty Court  has  no  original  jurisdiction  in 
such  matters.  Oavdet  v.  Brown :  The  Ca/rgo  ex 
Argos  (42  Law  J.  Bep.  Adm.  1 ;  Law  Bep.  5 
P.C.  134)  followed.  Simpson  v.  Blues  (41  Law 
J.  Bep.  C.P.  121 ;  Law  Bep.  7  C.P.  290);  and 
Ounnested  v.  Price  (44  Law  J.  Bep.  Exch.  44 ; 
Law  Bep.  10  Exch.  65)  overruled.  The  AUna 
(App.),  49  Law  J.  Bep.  P.  D.  &  A.  40 ;  Law  Bep. 
5  P.  D.  138. 

Banhruptoy :  enforcing  bond  of  trustee,     [See 
Bankbuptcy,  F  1.] 

County   Courts:    Admiralty  Jurisdiction  Act, 
1868.    [See  Shippino  Law,  V  1.] 

Interpleader  summons :  County  Courts  Act,  1867 : 
stay  of  action  after  sale  of  goods,    [See  Inter- 

PLBADEB,  4.] 

(B)  Tbansfeb  OP  Action. 

(0)  Remitting  action  to  County  Court, 

(1)  Claim  not  exceeding  601, 

9. — ^An  action  cannot  be  referred  to  a  County 
Court  under  30  &  31  Vict.  c.  142.  s.  7,  where  the 
claim  is  reduced  below  601.  by  payment  after 
action  brought.  Osborne  v.  Homburg,  45  Law 
J.  Bep.  Exch.  65 ;  Law  Bep.  1  Ex.  D.  48. 

10. — ^Where  the  claim  indorsed  on  a  writ  in 
an  action  in  the  Superior  Court  is  reduced 
below  601,  by  a  pa3anent  of  money  into  Court, 
the  action  cannot  be  sent  for  trial  to  the  County 
Court  under  30  &  31  Vict.  c.  132.  s.  7.  The  de- 
cision in  Osborne  v.  Hombwrg  (see  last  case) 
approved.  Foster  v.  Usherwood  (App.),  47  Law 
J.  Bep.  Exch.  30;  Law  Bep.  3  Ex.  D.  1. 

U. — The  defendant  in  an  action  in  the  High 
Court,  in  which  the  writ  was  indorsed  with  a 
claim  of  50Z.,  **  and  interest  from  the  date  of 
the  writ,"  applied  under  the  County  Courts  Act, 
1867,  section  7,  for  an  order  that  the  action 
should  be  tried  in  a  County  Court  as  an  action 
of  contract  where  **  the  claim  indorsed  on  the 
writ "  did  «  not  exceed  601. :  "—Held,  that  the 
claim  indorsed  on  the  writ  exceeded  50Z.  within 
the  meaning  of  the  Act.  Insley  v.  Jonesy  48 
Law  J.  Bep.  Exch.  222 ;  Law  Bep.  4  Ex.  D.  16. 

(2)  ProcedAvre  in  action  remitted, 

12. — An  action  was  remitted  to  the  County 
Court  after  delivery  of  the  statement  of  claim. 
The  writ  and  claim,  together  with  particulars 
under  County  Court  Bules,  1875|  Order  X2L« 
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rule  1,  were  lodged  in  the  County  Court : — ^Held, 
that  the  County  Court  Judge  ought  not  to  re- 
strict the  plaintiff  to  proof  of  the  claim  on  the 
writ  or  in  the  particulars,  but  should  receive 
evidence  in  support  of  the  contents  of  the  state- 
ment of  claim.  Joknton  v.  Palmer,  Law  Bep.  4 
C.P.  D.  258. 

13. — Where  an  action  has  been  sent  down  to 
be  tried  in  a  County  Court  under  section  26  of 
19  &  20  Vict.  c.  108,  judgment  may  still  be  signed 
as  provided  in  that  section ;  and  it  is  not  neces- 
sary before  signing  judgment  to  obtain  the  order 
of  the  Court  or  a  Judge,  nor  to  set  down  the 
action  on  motion  for  judgment,  as  section  26  of 
19  &  20  Vict.  c.  108  is  not  repealed  or  affected 
by  Order  XXXVI.  rule  22,  or  Order  XL.  rules 
1  and  7  of  the  Judicature  Act.  Sovtt  v.  Freemtmj 
46  Law  J.  Bep.  Q.B.  173 ;  Law  Bep.  2  Q.B.  D.  177. 

14. — Where  the  time  limited  by  an  order 
made  under  section  10  of  30  &  31  Vict.  c.  142, 
remitting  an  action  for  trial  to  a  County  Court 
unless  the  plaintiff  give  security  for  costs,  has 
expired,  the  action  nevertheless  remains  in  the 
Superior  Court  until  the  plaintiff  has  lodged  the 
original  writ  and  order  with  the  registrar  of  the 
County  Court ;  and  until  this  has  been  done, 
a  Master  has  jurisdiction  to  grant  to  the  plain- 
tiff further  terms  as  to  his  giving  security,  upon 
compliance  with  which  he  will  be  at  liberty  to 
proceed  in  the  Superior  Court,  notwithstanding 
his  disobedience  to  the  first  order : — So  held  by 
the  Court  of  Appeal  (affirming  the  decision  of 
the  Queen*s  Bench  Division).  Welpley  v.  BuM 
(App.),  47  Law  J.  Bep.  Q.B.  151 ;  Law  Bep.  3 
Q.B.  D.  80,  253. 

16. — ^Where  a  cause  ordered  under  19  &  20 
Vict.  c.  108.  s.  26,  to  be  tried  in  a  County  Court, 
has  been  tried  there  accordingly,  and  afterwards 
a  new  trial  has  be^i  ordered,  either  party  has 
a  right  to  require  a  jury  on  the  second  trial, 
notwithstanding  the  order  for  the  second  trial 
does  not  direct  how  the  cause  shall  be  tried, 
and  the  first  trial  was  by  the  Judge  without  a 
jury.  Ford  v.  Taylor^  47  Law  J.  Bep.  C.P.  116  j 
Law  Bep.  3  C.P.  D.  21. 

(d)  Memoval  of  judgment  to  tUfperior  Court. 

16. — On  removal  of  a  judgment  for  execu- 
tion from  an  inferior  to  a  superior  Court,  the 
superior  Court  has  no  jurisdiction  to  enquire 
into  the  merits  or  the  regularity  of  the  pro- 
oeedings  in  the  inferior  Court.  WiWUvnu  v. 
BoUand,  Law  Bep.  1  C.P.  D.  227. 

(C)  Appbals  fbom. 

(a)  Time  for. 

17.—Section  6  of  38  &  39  Vict.  o.  50  (the 
County  Courts  Act,  1875),  enacts  "  In  any  cause, 
suit  or  proceeding,  other  than  a  proceeding  in 
bankruptcy,  tried  or  heard  in  any  County  Court, 
and  in  which  any  person  aggrieved  has  a  right 
of  appeal,  it  shall  be  la^^l  for  any  person 
aggrieved  by  the  ruling,  order,  direction  or  de- 
cision of  the  Judge,  at  any  time  within  eight 
days  after  the  same  shall  have  been  made  or 


given,  to  appeal  against  such  ruling,  order,  di- 
rection or  decision  by  motion  to  the  Court  to 
which  such  appeal  lies,  instead  of  by  special 
case,''  &c. : — ^Held,  that  the  words  "  right  of 
appeal''  are  not  limited  to  cases  where  the 
party  appealing  has  a  statutory  right  of  appeal, 
but  extend  to  cases  where  the  Judge  has  given 
leave  to  appeal  under  section  13  of  30  &  31 
Vict.  c.  142.  Turner  v.  The  Ch'eat  Western  Bail' 
way  Company,  46  Law  J.  Bep.  Q.B.  226 ;  Law 
Bep.  2  Q.B.  D.  125. 

18. — The  Court  has  no  power  to  extend  the 
time  for  moving  in  appeals  from  County  Courts. 
The  motion  must  be  made  within  eight  days 
from  the  time  when  the  decision  of  the  County 
Court  was  pronounced.  Tennant  v.  BamUnSy 
Law  Bep.  4  C.P.  D.  133. 

19. — In  order  to  enable  the  plaintiff  to  ap- 
peal within  the  eight  days  prescribed  by  sec- 
tion 6  of  the  County  Courts  Act,  1875,  the 
County  Court  Judge  allowed  his  judgment,  de- 
livered on  the  18th  of  April,  to  be  treated  as 
delivered  a  fortnight  later,  namely,  on  the  2nd 
of  May;  and  such  judgment  was  aoGordingly 
entered  and  dated  the  2nd  of  May.  The  plain- 
tiff having  appealed  within  eight  days  of  the 
2nd  of  May,— Held,  that  such  appeal  was  not 
brought  vTlthin  eight  days  of  the  *'  ruling,  order, 
direction  or  decision  of  the  Judge,"  as  prescribed 
by  section  6  of  the  County  Courts  Act,  1875. 
WUb&rforee  v.  Sowton,  48  Law  J.  Bep.  C.P.  28. 

20. — ^Where  a  motion  for  a  new  trial  of  an 
action  in  the  County  Court  is  made  to  a  Judge 
at  chambers  in  vacation,  under  section  6  of 
38  Sc  39  Vict.  c.  50,  it  must  be  heard  and  deter- 
mined by  him,  and  he  has  no  power  to  adjourn 
it  to  the  Divisional  Court.  Button  v.  The  Wool- 
foioh  Buildinff  Society,  49  Law  J.  Bep.  Q.B.  249 ; 
Law  Bep.  5  Q.B.  D.  88. 

(h)  Bight  to  appeal. 

21.— The  6th  section  of  the  County  Courts 
Act,  1875,  gives  no  right  to  appeal  from  a 
County  Court  on  a  question  of  fact.  Qnuens  v. 
The  Ltmdon  DeposU  Banh  (App.  Div.),  45  Law 
J.  Bep.  Bxch.  573 ;  Law  Bep.  1  Ex.  D.  404. 

22.— The  statutes  giving  a  right  of  appeal 
from  the  County  Court  extend  only  to  an  ap- 
peal from  a  decision  in  a  cause  or  action.  A 
garnishee  order  is  therefore  not  the  subject  of 
appeal,  not  being  made  in  the  action.  Maaon  v. 
The  Wirral  Highway  Bowrd,  48  Law  J.  Bep. 
Q.B.  679 ;  Law  Bep.  4  Q.B.  D.  459. 
'  23. — The  Court  has  a  discretion  as  to  grant- 
ing or  refusing  a  rule  calling  upon  a  County 
Court  Judge  to  settle  and  sign  a  case  on  appeal 
under  19  6c  20  Vict.  c.  108.  s.  43,  and  \a  justified 
in  refusing  a  rule  where  it  plainly  appears 
that  no  question  of  law  can  arise  thereon. 
Sharroch  v.  The  Jjmdan  and  JVorth-Westem 
Bailway  Company  (App.),   Law  Bep.   1  C.P. 

I>-70.  .       . 

24.— At  the  trial  of  an  action  in  a  County 
Court' without  a  jury  the  Judge  took  a  note  of  the 
evidence,  but  was  not  required  to  take  a  note  of 
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any  qnestion  of  law.  On  motion  to  set  aside  his 
judgment,  on  the  ground  that  there  was  no 
evidence  to  warrant  it, — Held,  that  no  objec- 
tion on  a  question  of  law  having  been  taken  be- 
fore the  County  Court  Judge,  there  oould  be  no 
appeal  under  88  k  39  Vict.  c.  50.  s.  6,  nor  would 
a  rule  be  granted  calling  upon  the  Judge  to 
state  and  sign  a  Special  Case  under  13  ic  14 
Vict.  0.  61.  8.  15.  Rhodei  v.  The  Liv&rpool  Com' 
meroial  Investment  Omnpany,  Law  Bep.  4  C.P.  D. 
425. 

25. — A  Judge  of  the  High  Court,  sitting  at 
chambers  on  a  day  when  the  Court  of  Appeal 
from  inferior  Courts  is  sitting,  has  no  jurisdic- 
tion to  make  an  order  to  shew  cause  why  the 
judgment  in  a  County  Court  should  not  be  set 
aside.    Brawn  v.  Shaw,  Law  Bep.  1  Ex.  D.  425. 

When  a  County  Court  appeal  is  struck  out,  on 
the  ground  that  the  order  giving  leave  to  appeal 
has  been  granted  by  a  Judge  in  chambers  with- 
out jurisdiction,  the  Court  of  Appeal  from  in- 
ferior Courts  ha^  no  power  to  give  costs  to  the 
party  shewing  cause  against  it.    Ibid. 

Enforoing  jvdgmewt  on  appeal  hy  motion,    [See 
SOLIOITOA,  14.1 

None  from  refusal  to  set  aside  amwrA,    [See 

A&BITSATION,  18.] 

(0)  Judges  notes,  Jf-e, 

26. — ^An  appeal  lies  by  motion  under  38  & 
39  Vict.  c.  60.  s.  6,  from  the  decision  of  a  County 
Court  Judge  on  a  point  of  law,  if  it  appears 
from  the  Judge's  note  that  such  point  was 
necessarily  decided  by  him  in  deciding  the 
case,  whether  such  point  was  taken  in  argu- 
ment before  him  or  not.  It  is  not  a  condition 
precedent  to  the  right  of  appeal  that  the  Judge 
should  have  been  requested  at  the  trial  to  take  a 
note.  Decision  of  the  Queen's  Bench  Division  re- 
versed. On  the  trial  of  an  interpleader  issue  a 
County  Court  Judge  held  a  bill  of  sale,  given  for 
valid  consideration,  to  be  void,  because  it  was  exe- 
cuted in  pursuance  of  composition  resolutions, 
and  there  had  been  fraud  in  procuring  the  re- 
solutions; the  resolutions  had  not  been  set 
aside.  On  appeal  by  the  claimants  under  the 
bin  of  sale, — Held,  that  the  fraud  in  procuring 
the  resolutions  did  not  affect  the  vsLlidity  of 
the  bill  of  sale,  and  therefore  the  decision  must 
be  reversed.  Seymow  v.  Ooulson  (App.),  49 
Law  J.  Bep.  Q.B.  604 ;  Law  Bep.  5  Q.B.  D.  359. 

27.— Under  38  &  39  Vict.  c.  60.  s.  6,  the  re- 
quest for  the  Judge  to  make  a  note  of  any 
question  of  law  most  be  made  during  or  imme- 
diately at  the  end  of  the  trial  or  hearing  of  the 
cause  ;  and,  therefore,  a  request  not  made  until 
an  hour  and  a  half  after  judgment  g^ven  is  too 
late  Pierpoint  v.  CkMrtwright^  Law  Bep.  5  C.P. 
D.  139. 

(d)  Time  for  takmg  oljeetion, 

28. — On  application  by  a  trustee  in  bank- 
ruptcy to  a  County  Court  to  set  aside  as  frau- 
dulent a  mortgage  which  the  bankrupt  had 
executed;  the  Court  directed  the  trial  of  certain 


issues  by  a  jury,  and  the  jury  having  found  that 
the  deed  was  executed  by  the  bankrupt  without 
consideration,  and  with  intent  to  defeat  and 
delay  his  creditors,  the  County  Court  declared 
the  deed  to  be  void,  and  ordered  it  to  be  de- 
livered up  to  be  cancelled.  An  application  by 
the  mortgagee  for  a  new  trial  having  been  re- 
fused, he  appealed  to  the  Chief  Judge  from  the 
order,  which  declared  the  deed  void,  but  did 
not  appeal  from  the  refusal  for  a  new  trial. 
On  the  hearing  of  the  appeal  the  objection  was 
taken  that  the  case  was  not  one  in  which  the 
Court  of  Bankruptcy  ought  to  exercise  its  extra- 
ordinary jurisdiction  under  section  72 : — Heldf 
that  the  objection  was  raised  too  late  after  the 
mortgagee  had  taken  his  chance  of  a  decision 
in  his  &vour  on  the  merits  in  the  County  Court. 
Ex  parte  Swinbanks  (see  Bankbuptoy,  A  17) 
followed.  Decision  of  Bacon,  C.J.,  reversed : — 
Held  also,  that  as  there  had  been  no  appeal 
from  the  refusal  of  a  new  trial,  the  finding  of 
the  jury  on  the  issues  was  conclusive,  and  the 
order  declaring  the  deed  void  followed  as  a 
necessary  consequence.  Ex  parte  Butters;  in 
re  Ha/rrison  (App.),  Law  Bep.  14  Ch.  D.  266. 

(D)  Fbbs  :  Bight  of  Bboistrab  to  bboovab. 

29. — The  defendant,  having  obtained  a  writ 
of  certiorari  for  the  removal  of  an  action  in  the 
County  Court,  in  which  he  was  the  defendant, 
into  the  Queen's  Bench,  delivered  it  to  the  derk 
of  the  Begistrar  at  the  County  Court  office, 
without  his  being  asked  for  or  paying  any  fee 
at  the  time.    The  Begistrar  duly  made    the 
return  to  the  writ,  and  upon  the  defendant  re- 
fusing ^afterwards,  when  it  was  demanded,  to 
pay  the  fee,  sued  him  in  the  County  Court  and 
obtained  judgment.    It  was  proved  that  it  was 
the  custom  of  the  registrar's  office  to  give  credit 
to  respectable  solicitors  in  respect  of  the  pay- 
ment of  fees  of  which  in  strictness  prepayment 
ought  to  have  been  required,  and  that  the  defen- 
dant was  a  well-known  solicitor  in  the  district : 
— Held,  that  the  fee  was  one  within  the  autho- 
rity of   the  Commissioners  to  make,  and  not 
illegal ;  that  the  making  a  return  to  a  writ  of 
certiorari  was  a    "proceeding   taken    in    the 
County  Court "  within  section  79,  and  that  the 
defendant  was  "the  party  on  whose  behalf" 
the  proceeding  was  taken  within  section  78; 
that  the  circumstances  under  which  prepayment 
was  not  enforced  were    evidence  of   a  taoit 
agreement  by  the  defendant  to  pay  afterwards 
on  which  he  might  be  sued.    And  per  Lush,  J., 
and  semble  per  Blackburn,  J.,  the  defendant 
not  having  prepaid  the  fee  as  required  by  the 
Act,  an  action  at  common  law  would  lie  against 
him  by  the  Begistrar  who  had  made  the  return, 
for  its  recovery,  independently  of   the  other 
remedy  for  default  of  payment  given  in  section 
78.    BaU  V.  Price,  46  Law  J.  Bep.  Q.B.  170; 
Law  Bep.  1  Q.B.  D.  264. 

COUNTY  PALATINE  OF  LANCASTKB. 
[See  Langastbb  Palatik£  Coubt.] 
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COUNTY  RATE. 

By  the  Municipal  Corporations  Act,  1836  (5  & 
6  WilL  4.  a  76),  s.  117,  the  treasurer  of  a  county 
is  bound  to  keep  an  account  of  the  sums  of 
money  expended  out  of  the  county  rate  for 
other  purposes  than  the  costs  arising  out  of  the 
prosecution,  &c.,  of  offenders,  and  to  send  a 
copy  of  the  said  account  to  the  council  of  every 
borough  within  the  county  in  which  a  separate 
Court  of  Quarter  Sessions  shall  be  holden,  and 
which  before  the  passing  of  the  Boundary  Act, 
1882,  was  chargeable  with  or  liable  to  contribute, 
in  whole  or  in  part,  to  the  county  rate  of  such 
county,  and  to  make  an  order  on  the  council  of 
such  borough  for  the  payment  of  such  propor- 
tion as  would  have  been  chargeable,  if  the  lirst- 
mentioned  Act  had  not  passed,  on  such  borough, 
as  the  same  shall  be  bounded  according  to  the 
provisions  of  the  said  Act,  and  the  council  of 
such  borough  is  forthwith  to  order  the  same  to 
be  paid  to  the  treasurer  of  the  county.  A 
borough  which,  before  the  passing  of  the 
Boundary  Act,  1832  (2  &  3  Will.  4.  c.  64),  had  a 
separate  Court  of  Quarter  Sessions,  and  a  charter 
containing  a  non-intromittant  clause,  and  was 
Uierefore  exempt  from  the  county  rate,  had  by 
that  Act  a  portion  of  the  county  added  to  it. 
By  the  Municipal  Corporations  Act,  1835,  s.  7, 
the  metes  and  bounds  of  all  boroughs  named  in 
the  first  section  of  schedule  A,  of  which  the 
said  borough  was  one,  are  to  be  the  same  as  the 
limits  setUed  by  the  Boundary  Act,  1832 : — 
Held  (aflSrming  the  decision  of  the  Queen's 
Bench  Division,  45  Law  J.  Bep.  M.C.  60  ;  Law 
Bep.  1  Q.B.  D.  152),  that  such  borough  was 
chargeable  to  the  county  rate  in  respect  of  the 
expenses  other  than  the  costs  of  the  prosecu- 
tion, &c.,  of  offenders  as  a  borough  wluch  was 
liable  to  oontribute,  in  respect  of  the  part  of  the 
county  added  by  the  Boundary  Act,  1832,  to  the 
county  rate.  iZd^.  v.  Monek  (App.),  46  Law  J. 
Bep.  M.C.  251 ;  Law  Bep.  2  Q.B.  D.  644. 

COUNTY  VOTE. 
[See  Pabliambkt.] 

COUBT  FEES. 

I^e  on  taking  aeemint. 

The  per-oentage  on  taking  accounts  imposed 
by  the  order  as  to  Court  fees  of  October  28, 
1875,  is  not  payable  on  accounts  begun  to  be 
taken  before  commencement  of  the  Judicature 
Acts.  Where  payable  it  is  in  substitution  for 
the  old  certificate  and  other  fees.  Meredith  v. 
Treffry  (App.),  46  Law  J.  Bep.  Chanc.  162. 
[And  see  Fbactiob,  A  7.] 

Plaintiff  suing  mi  formA  jMuperi$.    [See  Pbao- 
TICB,  U  39.] 

COUBTS   OP  JUSTICE. 

[The  Courts  of  Justice  Building  Act,  1865, 
•mended.    43  k  44  Yict.  &  29.] 


COVENANT. 

[And  see  Landlobd  and  Tenant.] 

(A)  Covenant  to  settle  Pbopebty. 

(B)  Covenant  in  Bbstbaint  of  Tbade. 

(C)  Bbeaoh  of  Covenant, 
(a)  Covenant  to  pay  rates, 

(&)  Covenant  as  to  mode  of  user  of  property, 

(1)  User  for  trade  or  business  pu/rposes. 

(2)  Public-house:  covenant  not  to  for- 

feit licence, 

(3)  Exclusive  right  to  seU  goods, 
(o)  Right  to  sue  for. 

(1)  Acquiescence  or  waiver. 

(2)  Iffect  of  subsequent  Act  of  Par- 

liament. 

(3)  Right  of  mortgagor  to  sue. 

(4)  Covenant  binding  assign  with  notice, 

(5)  Mode  ofbttil-ding :  line  of  frontage, 

(D)  Covenants  fob  Title  and  Quiet  En- 

JOTMENT. 

(B)  Usual  Covenants. 
(F)  Covenants  whethbb  bunnino  with 
THE  Land. 

(a)  Right  of  assigns  of  covenantee  to  benefit 

of  covenant. 

(b)  '<  Assigns :  '*  lessee  an  assign. 
(Q)  Pebsonal  Covenant. 

(a)  JSffeot  of  proviso  limiting  liability, 

(b)  Covenant  to  pay    compensation  to    be 

settled  by  arbitration. 
(H)  Implied  Covenant. 

(A)  Covenant  to  settle  Pbopebtt. 
1, — Under  a  marriage  settlement  the  husband 
was  entitled  to  certain  real  estate  for  life,  with 
remainder  to  the  use  of  such  of  the  children  or 
issue  of  the  marriage  as  he  should  by  deed  or 
will  appoint,  and  in  default  of  appointment,  to 
the  use  of  the  children  equally  as  tenants  in 
common  or  fee.  The  only  issue  of  the  marriage 
was  a  son  and  a  daughter.  3y  the  daughter's 
marriage  settlement  she  and  her  intended  hus- 
band covenanted  with  the  trustees  for  the  con- 
veyance and  settlement  of  all  property,  which 
she  "then  was  seised  of  or  interested  in  or 
entitled  to  "  upon  certain  trusts,  and  amongst 
others,  trusts  were  declared  of  any  "  interest " 
which  **  should  fidl  into  possession."  The  hus- 
band died  first,  and  thereupon  H.  appointed  by 
deed  the  real  estate  comprised  in  the  original 
settlement,  subject  to  his  own  life  interest,  to 
the  son  and  daughter  equally  in  fee : — Held, 
that  the  share  she  took  under  the  appointment 
was  not  bound  by  the  covenant  to  settle,  inas- 
much as  it  was  a  new  interest  acquired  since  the 
date  of  the  settlement.  Sweetapple  v.  Sorlookf 
48  Law  J.  Bep.  Chano.  660 ;  Law  Bep.  11  Ch.  D. 
745. 

[And  see  Sbttlbmbnt,  1-4, 18-24.] 

(B)  Covenant  in  Bbstbaint  of  Tbade. 

2. The  defendant  sold  to  the  plaintiff  a  busi- 
ness of  manufacturing  and  selling  the  *<  Govern- 
ment Carbolic  Disinfectants,"  the  process  of 
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manafactoring  which  was  a  secret  in  his  posses- 
sion, and  covenanted  not  to  cany  on  the  business 
of  a  mannfacturer  or  seller  of  the  *<  (Government 
Carbolic  Disinfectants/'  or  of  any  other  article 
or  thing  of  a  disinfectant  nature  for  fourteen 
years,  and  not  to  disclose  the  secret  for  the  same 
period.  The  plaintiff  brought  this  aotion,  al- 
leging that  the  defendant  was  infringing  those 
covenants  and  seeking  to  restrain  him.  The 
defendant  delivered  a  statement  of  defence, 
whereby  he  specifically  denied  that  he  was  in- 
fringing the  covenants,  and  further  demurred 
on  the  ground  that  the  covenant  not  to  carry  on 
such  business  was  in  restraint  of  trade,  and  too 
general  in  its  provisions :— Held,  that  under 
Order  XXVIII.  rule  6,  the  defendant  could  not, 
without  leave,  plead  and  demur  to  the  same 
statement.  Held  also,  that,  having  regard  to 
the  subject-matter,  the  covenant  was  not  too 
general,  and  that  the  demurrer  must  be  over- 
ruled. Hiigg  v.  Da/rlsyy  47  Law  J.  Bep.  Chanc. 
667. 

8. — Covenant  not  to  carry  on,  or  be  concerned 
in  carrying  on,  either  directly  or  indirectly,  the 
business  of  a  saddler,  or  sell  any  goods  in  any 
way  connected  with  that  ti^e  within  a  distance 
of  ten  miles  from  C.  under  a  penalty  of  lOOZ. 
by  way  of  liquidated  damages  for  every  such 
offence : — Held,  broken  by  selling  goods  as  a 
journeyman  in  the  employ  of  a  person  carrying 
on  the  business  of  a  saddler  in  C.  and  injunction 
granted.  Jones  v.  Heavens,  Law  Bep.  4  Ch.  D. 
636. 

4. — ^A  covenant  in  restraint  of  trade  is  not 
necessarily  void  if  it  is  unlimited  in  regard  to 
space,  but  the  question  in  each  case  is  whether 
tjie  restraint  extends  further  than  is  necessary 
for  the  reasonable  protection  of  the  covenantee. 
If  it  does  not  do  that,  the  performance  of  the 
covenant  will  be  enforced,  even  though  the  re- 
striction be  unlimited  as  to  space.  AlUopjp  v. 
Wheatmift  (42  Law  J.  Bep.  Ghana  12 ;  Law 
Bep.  15  £q.  59)  disapproved.  The  Leather  Cloth 
Com^a^y  v.  Lortont  (39  Law  J.  Bep.  Chanc.  86; 
Law  Bep.  9  Bq.  345)  followed.  Where  an 
agreement  contrary  to  the  policy  of  the  English 
law. is  entered  into  in  a  country  by  the  law  of 
which  it  is  valid,  an  English  Court  will  not 
enforce  it.  BoumUon  v.  BotmUUm,  Law  Bep. 
14  Ch.  D.  351. 

The  policy  of  the  English  law  in  favour  of 
trade  applies  to  foreigners  trading  in  England 

equally  with  English  subjects.    Ibid. 

* 

(C)  Bbbaoh  of  Coybnaitt. 

(a)  Chvenant  to  pa^  rates. 

6. — The  plaintiff  let  certain  houses  to  the 
defendant  for  a  term  of  years,  and  the  defen- 
dant covenanted  to  pay  "all  and  all  manner  of 
taxes,  rates,  charges,  assessments  and  imposi- 
tions whatsoever,  at  any  time  during  the  said 
term  to  be  charged,  assessed  or  imposed  on  the 
said  premises  thereby  demised,  or  in  respect 
thereof  or  of  the  said  rent  as  aforesaid,  by  au- 
thority of  Parliament  or  otherwise  howsoever." 


An  urban  sanitary  authority  for  the  district 
within  which  the  houses  were  situate,  required 
the  defendant,  under  the  Public  Health  Act, 
1875,  to  abate  a  nuisance  arising  from  the 
drains  of  the  said  houses,  and  for  that  purpose 
to  construct  proper  and  sufficient  drains,  and 
the  defendiuit  having  refused  to  execute  such 
works  or  to  pay  for  the  same,  the  plaintiff 
executed  them  according  to  the  directions  of 
the  said  sanitary  authority,  and  then  sued  the 
defendant  for  the  expense  incurred  in  exe- 
cuting such  works : — Held,  that  the  plaintiff  was 
not  entitled  to  recover  the  same,  as  it  was  not 
a  charge  imposed  by  the  Act  upon  the  premises 
but  on  the  landlord  personally,  and  was  there- 
fore not  within  the  terms  of  the  defendant's 
covenant.  JRamlins  v.  Biggs,  47  Law  J.  Bep. 
C.P.  487  ;  Law  Bep.  3  C.P.  D.  368  (nom.  Raw 
Uns  V.  Briggs), 

[And   see   Landlobd   and   Tenant,  6,   7 ; 

Mines,  4.] 

(J)  Covenant  as  to  mode  of  user  of  propertg, 
(1)  User  for  trade  or  business  purposes, 

6. — The  defendant,  as  assignee  of  a  lease, 
granted  in  1868,  covenanted  (inter  aUd)  that 
he  would  not  permit  a  certain  house  "to  be 
used  as  a  beer-shop."  The  defendant,  who 
carried  on  the  business  of  a  grocer  at  this 
house,  had  subsequently  obtained  a  licence  for 
the  sale  of  beer  not  to  be  consumed  on  the 
premises ;  and  in  pursuance  of  the  licence  beer 
was  sold  on  the  premises,  bub  not  drunk  there- 
on :— Held,  that  there  had  been  a  breach  of 
the  covenant.  The  Bishop  of  St.  Albans  v.  Bat- 
tersby,  47  Law  J.  Bep.  Q.B.  571 ;  Law  Bep.  3 
Q.B.  D.  859. 

7, — ^A  lease  contained  a  covenant  on  the  part 
of  the  lessee  not  to  carry  on  upon  the  demised 
premises  "any  trade,  business  or  dealing  what- 
soever, or  anything  of  the  nature  thereof,  or  be 
party  to  or  suffer  any  act  or  thing  which  may 
be  or  grow  to  the  annoyance,  damage,  injury, 
prejudice  or  inconvenience  of  the  neighbouring 
premises :  "—Held,  that  the  user  of  the  pre- 
mises as  an  out-patient  branch  of  a  hospital 
for  throat  and  chest  diseases,  where  some  por- 
tion of  tiie  patients  made  small  money  pay- 
ments, was  a  breach  of  the  covenant.  BramweU 
V.  Laey,  48  Law  J.  Bep.  Chanc.  339  ;  Law  Bep. 
10  Ch.  D.  691. 

Such  out-patient  branch  of  the  hospital  is  a 
"business**  within  the  meaning  of  the  above 
covenant.    Ibid. 

8,— B.  demised  a  house  for  twenty-one 
years,  and  covenanted  with  the  lessee  that  he 
would  not  demise  any  other  house  in  the  same 
street  to  any  person  for  the  purpose  of  carrying 
on  an  eating-house,  but  provided  that  the  cove- 
nant should  be  binding  on  himself  only  and 
not  on  his  heirs,  executors,  administrators  or 
assigns.  Two  years  after  B.  demised  the  ad- 
joining house,  and  the  lessee  covenanted  that 
he  would  not  carry  on  any  trade  or  business 
without  leave  of  the  lessor.  The  assignee  under 
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the  fiiflt  lease  brought  an  action  against  the 
assignee  of  the  second  lease  to  i^train  hun 
from  canylng  on,  and  against  B.  to  restrain 
l^im  from  permitting  the  assignee  to  carry  on, 
the  business  of  an  eating-house  npon  his  pre- 
mises:—Held  (affirming  the  decision  of  Fry, 
J.),  that  as  B.  had  not  let  the  house  as  an  eat- 
ij^-house  there  was  no  breach  of  covenant,  and 
that  there  was  nothing  in  the  words  of  the 
covenant  to  extend  it  to  all  persons  into  whose 
hands  the  premises  might  come.  Kemp  v.  Bird 
(App.),  46  Law  J.  Bep.  Chanc.  828 ;  Law  Bep. 
6  Ch.  D,  549,  974. 

9. — An  estate  of  fifty-seven  acres  was  pur- 
chased for  the  purpose  of  cutting  it  up  and 
selling  it  in  building  plots.  As  each  plot  was 
sold  the  purchaser  ent^^  into  a  covenant  that 
no  house  or  other  building  to  be  erected  on  the 
land  should  "be  used  or  occupied  otherwise 
than  as  and  for  a  private  residence  only,  and 
not  for  the  purpose  of  trade."  A  plot  of  four 
acres  was  purchased  by  the  trustees  for  an  in- 
stitution for  the  education  of  the  daughters  of 
missionaries,  with  the  intention  of  erecting  on 
it  buildings  to  accommodate  over  100  girls : — 
Held  (reversing  the  decision  of  Bacon,  V.C.), 
that  the  intended  building  would  be  a  breach  of 
the  covenant,  and  an  injunction  was  granted  to 
restrain  the  defendants  from  erecting  any 
building  to  be  used  as  a  school  or  an  institu- 
tion, or  otherwise  than  as  a  private  residence. 
German  v.  Cluipm^m  (App.),  47  Law  J.  Bep. 
Chanc.  250;  Law  Bep.  7  Ch.  D.  271. 

A  smaU  plot  of  land  at  a  comer  of  the  fifty- 
seven  acres  had  been  purchased  by  a  gentle- 
man, who  had  built  a  house  upon  it,  and  had 
asked  and  obtained  leave  to  carry  on  in  this 
house  a  school  for  about  eighteen  boys : — Held, 
that  this  was  no  waiver  of  the  covenants  which 
had  been  entered  into  by  the  purchasers  of  the 
other  plots.    Ibid. 

(2)  PubliC'kou&e:  eownrnt  net  to  forfeit 

Ueenee, 

10. — The  lessee  of  a  public-house,  subject  to 
forfeiture  on  breach  of  covenant,  covenanted 
not  to  "  do  any  act  that  could  or  might  affect, 
lessen  or  make  void  either  or  any  of  the  li- 
cences.** She  on  one  day  kept  open  the  house 
during  prohiUted  hours,  permitted  drxmken- 
ness,  and  was  herself  drunk.  Convictions  took 
place  in  respect  of  the  first  two  offences,  but 
they  were  not  recorded  on  the  licence  under 
section  13  of  the  Licensing  .Act,  1874 : — ^Held 
(affirming  the  judgment  below,  45  Law  J.  Bep. 
Ezch.  313 ;  Law  Bep.  1  Ex.  D.  124),  that  the 
covenant  had  not  been  broken.  Wooler  v.  Xnott 
(App.),  45  Law  J.  Bep.  Exch.  884 ;  Law  Bep. 
1  Ex.  D.  265. 

Covenant  to  take  beer,    [See  No.  15  infra.] 

Cevenant  not  to  get  eodl,    [See  Minbs,  2.] 

(8)  Bxelueive  right  to  tell  goodi, 

IL — The  owners  of  a  public  building  con- 
tracted with  A,—  ex-^enter  of  a  stall  from  them 


— ^that  he  should  have  the  exclusive  right  of 
exhibiting  and  selling  certain  specified  goods : 
— Held,  l£at  A.  was  entitled  to  an  injunction 
against  the  owners  for  permitting  the  sale  and 
exhibition  of  such  goods  by  other  renters  of 
stalls  within  the  building.  Altman  v.  The 
Boyal  Aqua/riwn  Saoiety,  Law  Bep.  3  Ch.  D. 
228. 

Breach  of  oovetumt  to  repair :  ejectment  hy  at' 
signee  of  reversion :  notice  to  tejumt  not  neoeS' 
eary.    [See  Ejectment,  1.] 

(p)  Bight  to  sue, 

(I)  Aoquiesoenee  or  waiver, 

12. — ^Where  a  covenant  had  been  entered 
into  not  to  sell  wines  and  spirits  on  certain 
premises : — Held,  that  the  covenantee,  by  not 
mterfering  with  the  sale  of  British  wines  to  a 
limited  extent,  did  not  lose  his  right  to  an  in- 
junction to  restrain  a  more  extensive  breach. 
Biehardt  v.  Bevett,  47  Law  J.  Bep.  Chanc.  472  ; 
Law  Bep.  7  Ch.  D.  224. 

[And  see  No.  9  supra.] 

(2)  Bffeet  ofsubaeguent  Act  of  Parliament, 

18. — Where  after  the  granting  of  a  lease  an 
Act  of  Parliament  has  been  passed  which 
renders  it  illegal  to  use  the  premises  for  the 
purpose  for  wMch  they  were  let,  the  refusal  to 
permit  them  to  be  used  for  that  purpose  is  no 
breach  of  a  covenant  for  quiet  enjoyment  or  of 
a  covenant  to  keep  the  premises  in  proper  con- 
dition. Nenshy  v.  Shoffpe  (App.),  47  Law  J. 
Bep.  Chanc.  617 ;  Law  Bep.  8  Ch.  D.  39. 

(8)  Bight  of  martga^gor  to  me, 

14« — ^A  mortgagor  in  possession  of  the  bene- 
ficial interest  in  a  covenant  ean  sue  for  an  in- 
junction against  the  person  on  whom  the 
burden  of  the  covenant  Ues,  to  restrain  a  breach 
of  the  duty  thereby  imposed,  without  joining 
the  mortgagee  as  plaintiff  in  the  action.  Fcm- 
olough  V.  Marshall  (App.)>  48  Law  J.  Bep. 
Exch.  146 ;  Law  Bep.  4  Ex.  D.  37. 

(4)  Covenant  binding  on  assign  with  notice. 

15. — A  covenant  relating  to  but  not  running 
with  land  is  binding  on  an  assign  with  notice. 
Keppel  V.  Bailey  (2  Myl.  &  E.  617)  treated  as 
ovenmled.  Luker  v.  Dennis,  47  Law  J.  Bep, 
Chanc.  174  ;  Law  Bep.  7  Ch.  D.  227. 

A.  and  B.  on  a  demise  to  them  of  the  S.  Arms 
covenanted  to  take  from  the  landlord  or  his 
assigns  all  beer  consxuned  in  the  S.  Arms,  and 
also  the  M.  Arms  (a  public-house  held  by  A. 
alone,  of  different  landlords) : — Held,  that  an 
assign  from  A.  of  the  M.  Arms,  who  had  notice, 
was  bound  by  the  covenant.    Ibid. 

A  covenant  to  take  all  beer  consumed  on  pre- 
mises is  conditional  on  a  proper  supply  of  a 
marketable  article.    Ibid. 

A  contemporaneous  counter-covenant  to  sup- 
ply imports  a  condition  precedent  that  it  wUl 
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be  performed  in  Ilea  of  the  condition  otherwise 
implied.    Ibid. 

A  continiial  breach  of  such  condition  amounts 
to  a  release  of  the  oovenant  to  take.    Ibid. 

(6)  Mode  of  hwilding :  breach  of  line  of 
frontc^e, 

16.— Where  hoiises  were  set  out  in  a  regnlar 
plan,  and  each  purchaser  of  a  house  covenanted 
with  the  former  owners  of  the  whole  not  to 
erect  any  building  in  advance  of  the  general 
line  of  frontage: — Held,  that  a  purchaser  of 
one  of  such  houses  to  whom  the  benefit  of  such 
covenants  was  assigned,  was  entitled  to  a  man- 
datory injunction  to  compel  the  purchaser  of 
another  bouse  to  pull  down  a  bay-window 
built  in  breach  of  such  covenant,  even  without 
shewing  material  damage.  Maimers  v.  Johnson, 
45  Law  J.  Bep.  Chano.  i04 ;  Law  Bep.  1  Ch.  D. 
673. 

(d)  coybnants  fob  titlb  and  quist 
Enjotmbnt. 

17. — The  defendant  demised  the  ground- 
floor  of  his  house  to  the  plaintiff  under  a  lease 
containing  a  covenant  that  the  lessee  might 
"peaceably  hold  and  enjoy  the  said  demised 
premises  during  the  said  term  without  any  in- 
terruption by  the  lessor,  or  any  person  lawfully 
claiming  through  or  in  trust  for  him."  The 
remainder  of  the  house  was  let  out  in  floors  to 
different  tenants.  Before  and  during  the  de- 
mise to  the  plaintiff  the  water  supply  was 
effected  by  means  of  a  main  service  pipe  con- 
nected with  a  cistern  placed  at  the  top  of  the 
house,  branch  pipes  being  inserted  into  the 
main  pipe  for  the  supply  of  water  to  each  floor. 
The  tenants  paid  a  proportion  of  the  water  rate 
for  the  supply  to  their  respective  premises.  The 
branch  pipe  on  the.  flrst  floor  suddenly  burst, 
and  the  water  therefrom  poured  down  into  the 
plaintiff's  premises  and  injured  his  goods.  In 
an  action  for  damages  the  jury  found  that  the 
branch  pipe  when  fixed  (which  was  before  the 
demise)  was  a  reasonably  fit  and  proper  one  for 
the  purpose  for  which  it  was  fixed  and  intended, 
and  that  there  was  no  negligence  or  want  of 
skill  in  the  fixing  and  maintaining  the  pipe 
where  and  as  it  was  : — Held  (ajBSrming  the  judg- 
ment of  Field,  J.,  reported  49  Law  J.  Bep.  Q.B. 
466),  that  the  plaintiff  had  no  cause  of  action 
founded  upon  the  covenant  for  quiet  enjoyment, 
because  the  covenant  was  prospective,  and  there 
had  been  no  act  of  omission  or  commission 
during  the  demise  to  the  plaintiff,  causing  an 
interruption  of  his  enjoyment.  Hdd  also,  that 
the  apparatus  for  the  water  supply,  being  for 
the  common  benefit  of  the  plsdntiff  and  the 
other  tenants,  the  plaintiff  had  no  cause  of 
action  founded  upon  the  principle  laid  down  in 
Fletcher  v.  Bylands,  34  Law  J.  Bep.  Bxch.  177; 
3  Hurl.  &  0.  774 ;  36  Law  J.  Bep.  Bxch.  164  ; 
Rylands  v.  Fletcher  (H.L.),  87  Law  J.  Bep. 
Bzoh.  161 ;  in  Ex.  Ch.  Law  Bep.  1  Excb.  266 ; 


in  H.L.  Law  Bep.  8  H.L.  330.    Andmwn  ▼.  Op- 
penheimer  (App.),  49  Law  J.  Bep.  Q.B.  706. 

Qtiiet  ef^oymewt:   damages,     [See   Damages, 
12.] 

(B)  Usual  Oovbnants. 

18,— The  defendant  sold  to  the  plaintiff  the 
lease  of  a  pubHo-house  "  subject  to  performance 
of  the  covenants  thereby  reserved  and  con- 
tained, such  covenants  being  common  and  usual 
in  leases  of  public-houses."  The  lease  contained 
a  clause  that  every  under  lease  was  to  be  left 
with  the  ground  landlord  for  registration,  with 
a  power  of  re-entiy  in  case  of  a  breach.  The 
plaintiff  declined  to  complete,  on  the  ground 
that  this  was  not  a  common  and  usual  cove- 
nant : — Held,  that  the  clause  was  a  covenant 
within  the  contemplation  of  the  agreement,  and 
that  the  plaintiff  was  not  bound  to  complete. 
Broohes  v.  Drysddle,  Law  Bep.  3  C.P.  D.  62. 

QfUiery  lease:   itsual  covenant,     [See  Lbasb, 
6.] 

Covenant  not  to  assign  rvUhovt  notice,      [See 
Lbabb,  4,  6.] 

(F)  COVBNANTB  WHBTHBB  BXmNINa  WITH 

THB  LAND. 

(a)  Bight  of  assigns  of  covenantee  to  benefit  of 

oovena/nt, 

19. — In  1863  the  owners  of  a  building  estate 
demised  a  plot  with  an  hotel  thereon  for  a 
term  of  ninety-nine  years,  the  lease  containing 
a  covenant  by  the  lessees  not  to  do  anything 
which  might  be  an  annoyance  to  the  neighbour- 
hood or  uie  lessees  or  tenants  of  the  lessors,  or 
diminish  the  value  of  the  adjoining  property, 
nor  erect  any  house  or  building  nearer  thsm 
twenty  feet  to  the  road,  nor  any  building  with- 
out submitting  the  plans  to  the  lessors  and  ob- 
taining their  approval.  In  1868  the  lessors 
demised  the  adjoining  land  with  the  houses 
thereon,  the  lease  containing  similar  covenants. 
The  second  lessee  did  not  appear  to  have  re- 
ceived notice  of  the  covenants  in  the  previous 
lease.  In  1876  the  lessee  under  the  first  lease, 
without  objection  on  the  part  of  the  lessors, 
commenced  the  erection  of  other  buildings  on 
their  land  so  as  to  obstruct  the  second  lessee's 
lights.  On  an  action  by  the  second  lessee 
against  the  fiist  lessee  and  the  lessor  for  an  in- 
junction,— Held,  that  the  covenants  in  the  first 
lease  were  for  the  benefit  of  the  lessor  and  not 
of  the  specific  property  adjoining,  and  that  the 
second  lessee  having  made  no  stipulation  for 
the  benefit  of  the  covenants,  was  not  entitled 
thereto.  Held  also,  that  a  refusal  by  the  lessor 
to  enforce  the  covenant  against  the  first  lessee 
could  not  be  considered  a  derogation  from  his 
grant  to  the  second.  Master  v.  Ha/nw/rd  (App.), 
46  Law  J.  Bep.  Chanc.  606 ;  Law  Bep.  4  Ch.  D. 
718. 

20.— The  owners  of  a  freehold  residential 
estate  and  adjoining  lands  sold  and  conveyed 
part_of  the  adjoining  lands  to  the  predecessor 
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in  title  of  the  defendants,  who  entered  into  a 
covenant  for  himself,  his  heirs;  executors,  ad- 
ministrators and  assigns,  with  the  owners,  their 
heirs  and  assigns,  restrictive  of  his  right  to 
build  upon  the  land.  The  owners  afterwards 
sold  and  conveyed  the  residential  estate  to  the 
predecessor  in  title  of  the  plaintiffs,  bnt  no 
reference  was  made  in  that  conveyance  to  the 
existence  of  the  restrictive  covenant,  nor  did  it 
appear  that  any  representation  or  contract  was 
made  that  the  purchaser  was  to  have  the  benefit 
of  the  covenant.  The  defendants,  who  took 
with  notice  of  the  restrictive  covenant,  having 
commenced  building  upon  their  land  in  contra- 
vention of  such  covenant,  the  plaintiffs,  as 
assigns  of  the  residential  estate,  brought  their 
action  for  an  injunction: — Held,  that  in  the 
absence  of  any  contract  with  or  representation 
to  the  plaintiffs*  predecessor  in  title,  that  he 
was  to  have  the  benefit  of  the  restrictive  cove- 
nant, the  plaintiffs  could  not  sue  upon  the  cove- 
nant. RenaU  v.  CanUshaWy  48  Law  J.  Rep. 
Chanc.  33  \  Law  Hep.  9  Ch.  D.  125.  AfSrmed 
on  appeal,  48  Law  J.  Bep.  Chanc.  830;  Law  Bep. 
11  Ch.  D.  867. 

Consideration  of  the  circumstances  under 
which  the  assign  of  a  covenantee  is  entitled  to 
sue  upon  a  restrictive  covenant.    Ibid. 

2L — ^A  covenant  by  a  purdiaser  to  supply 
houses  on  the  adjoining  land  of  the  vendor  with 
water  from  a  well  in  the  purchased  land  runs 
with  the  land  both  as  to  the  benefit  and  the 
burden  of  the  covenant ;  but  even  if  it  did  not 
a  purchaser  with  notice  would  be  bound  by  it, 
and  the  Court  will  enforce  it  by  injunction 
restiaining  him  from  leaving  the  houses  un- 
supplied.  Cooke  v.  Chiloott,  Law  Bep.  3  Ch.  D. 
694. 

22. — An  assignee  of  land  from  a  purchaser 
for  vidue  without  notice  is  not  affected  by  an 
agreement  which  does  not  run  with  the  land, 
though  l\e  have  notice  himself.  The  defence  of 
apurchaiser  for  value  without  notice  must  be 
specifically  pleaded.  The  Attorney- Oeneral  v. 
The  Biphotphated  Ghumo  Company  (lAm,.^  (App.), 
49  Law  J.  Bep.  Chanc.  68. 

[And  see  No.  16  supra.] 

CoToenaM  to  renew  lease,    [See  Leasb.] 

(p)  **  Assigns : "  lessee  cm  assign, 

28. — A  lessee  for  ninety  years  was  held 
entitled  to  the  benefit  of  a  covenant  with  the 
predecessor  of  his  lessor  and  his  assigns.  Taite 
V.  Gosling f  48  Law  J.  Bep.  Chanc.  397;  Law 
Bep.  11  Ch.  D.  273. 

(G)  Pebsonal  CovBNAirr. 
(a)  Effect  of  proviso  limiting  UaJnUty, 

24. — A  proviso  wholly  repugnant  to  a  cove- 
nant creating  a  personal  liability  is  void,  but 
seeus  a  proviso  only  limiting  the  personal  lia- 
bility. WUUams  v.  Biathamayy  Law  Bep.  6  Ch. 
D.  544. 

C.  a  vicar,  and  A.  the  incumbent  of  an  ecdesi- 
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astical  district,  being  trustees  of  a  building 
fund,  agreed  with  the  builder  for  the  erection 
of  a  church  and  parsonage  to  be  paid  for  by  the 
persons  for  the  time  being  entitled  to  apply  the 
fund,  and  the  agreement  contained  a  covenant 
by  the  vicar  and  incumbent,  to  the  intent  to 
bind  such  persons  as  aforesaid,  but  not  so  as  to 
bind  themselves,  &c.  after  thej  should  have 
ceased  to  be  so  entitled,  to  pay  the  consideration 
money.  THe  vicar  ceased  to  be  vicar,  and  sub- 
sequently died,  and  the  whole  of  the  fund  was 
exhausted,  leaving  a  balance  due  to  the  builder : 
— Held,  that  the  vicar's  executors  were  not  liable. 
Ibid. 

(b)  Covena/nt  to  pay  eompensation  to  he  settled 

by  arbitration, 

25. — Declaration,  that  the  defendant  became 
tenant  to  the  plaintiffs  upon  the  terms  that  the 
defendant  would  keep  such  number  only  of 
hares  and  rabbits  as  would  do  no  injury  to  the 
trees,  &c.,  of  the  plaintiffs,  or  to  the  crops  of 
their  tenants,  and  that  in  case  the  defendant 
should  keep  such  a  number  of  hares  and  rabbits 
as  should  injure  the  trees,  &o.,  or  crops,  &c, 
the  defendant  would  pay  to  the  plaintiffs  or 
their  tenants  a  Mr  and  reasonable  compensation 
for  such  injury.  Breach,  that  the  defendant 
did  keep  such  a  number  of  hares  and  rabbits  as 
did  injury  to  such  trees  and  crops,  and  had  not 
paid  a  fair  and  reasonable  or  any  compensation. 
Plea,  that  one  of  the  terms  of  the  said  tenancy 
was  that  in  case  any  such  injury  should  be  done 
the  "  defendant  would  pay  a  fair  and  reasonable 
com})ensation  for  the  same,  the  amount  of  such 
compensation,  in  case  of  difference,  to  be  re- 
ferred" to  arbitration.  Averment,  that  a  dif- 
ference arose  as  to  the  amount  of  compensation, 
but  no  arbitrator  had  been  appointed  nor  any 
award  made.  Demurrer  and  joinder  in  de- 
murrer : — Held  (reversing  the  judgment  of  the 
Court  below,  43  Law  J.  Bep.  Exch.  19;  Law 
Bep.  9  Exch.  7),  that  the  plea  was  bad,  for  the 
stipulation  as  to  compensation  and  reference, 
though  in  the  form  of  one  sentence,  contained 
in  reality  two  covenants,  and  such  covenants  were 
distinct  and  independent.  Iktwson  v.  Fitagerald 
(App.),  45  Law  J.  Bep.  Exch.  894 ;  Law  Bep.  1 
Ex.  D.  257. 

(H)  Implied  Covenant. 

20. — A  covenant  in  a  lease  by  which  the 
lessee  agrees  at  the  expiration  of  the  lease  to 
deliver  up  to  the  lessors  <*all  landlord's  fix- 
tures," does  not  imply  a  representation  and 
covenant  on  the  part  of  the  lessors  that  the 
lessee  is  to  be  at  liberty  without  hindrance  from 
any  one  to  remove  during  the  term  trade  fix- 
tures, and  that  the  lessors  have  not  entered  into 
covenants  inconsistent  with  such  right.  Porter 
V.  Brew,  49  Law  J.  Bep.*  C.P.  482 ;  Law  Bep.  5 
C.P.  D.  143. 

Implied   covenant  to  pay  :  acknowledgment  of 
debt  under  seal,    [See  Deed,  2.] 
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COVIN   AND  COLLUSION— CRIMINAL  LAW. 


COVIN  AND  COLLUSION. 

The  defendants  kept  the  Brighton  Aquarium 
open  to  the  pablic  on  Sunday,  the  15th  of 
Angnst,  1875,  thereby  inonrrinff  a  penalty  under 
21  Geo.  3.  c.  49.  The  plaintiff  issued  his  writ  in 
an  action  to  recover  the  penalty  on  the  17th  of 
April,  omitting  to  specify  in  the  writ  the  Smi- 
day  in  respect  of  which  the  action  was  brought. 
The  defendants  continued  to  keep  the  Aqnarinm 
open  every  Sunday  up  to  and  Incduding  Sunday, 
the  17th  of  October.  On  the  20th  of  October  a 
writ  was  issued  in  the  name  of  one  B.,  claiming 
penalties  in  respect  of  all  the  Sundays  from  the 
15th  of  August  to  the  17th  of  October,  both  in- 
clusive, and  Judgment  was  signed  by  default  in 
B.*s  action  on  the  28th  of  October.  The  defen- 
dants pleaded  this  judgment  in  bar  of  the 
plaintifTs  action.  Beply,  that  the  judgment 
was  obtained  by  covin  and  collusion.  It  was 
proved  that  B.*s  action  was  brought  at  the 
request  of  the  defendants ;  that  the  defendants' 
solicitor  instructed  another  solicitor  to  carry  it 
on  in  the  name  of  B. ;  that  it  was  intended  to 
protect  the  defendants  from  any  other  actions  for 
penalties  in  respect  of  those  Sundays,  and  also 
to  ascertain  whether  the  Home  Secretary  would 
remit  the  penalties  under  38  &  39  Vict,  c  80, 
and  that  there  was  an  understanding  between 
B.  and  the  defendants  that  he  should  not  en- 
force the  judgment : — Held,  that  the  judgment 
obtained  in  R's  action  was  no  bar  to  the  plain- 
tiffs  action,  B.'s  action  being  a  nullity,  having 
been,  in  fact,  brought  by  the  defendants  against 
themselves.  Held  also,  by  Cotton,  L.J.,  and 
Thesiger,  L.J.,  that  there  was  ample  evidence  of 
covin  and  collusion  on  the  part  of  B.  and  the 
defendants.  Oirdlettone  v.  The  Brighton  Afiub" 
Hum  Company  (App.),  48  Law  J.  Bep.  Ezch. 
373 ;  Law  Bep.  3  Ex.  D.  137;  4  Ex.  D.  107. 

CBEDrrOBS'  DEED. 
[See  Voluntary  Settlement,  13, 14.] 


CBIMINAL  INFOBMATION. 

Upon  the  trial  of  a  criminal  information  for 
a  defamatory  libel  the  defendant  obtained  a  ver- 
dict, whereupon  the  Master  on  taxation  allowed 
him  the  costs  which  he  had  incurred  in  shewing 
cause  unsuccessfully  against  the  rule  niii  for 
filing  the  information,  under  %  kl  Vict,  c  96. 
s.  8,  which  enacts  that  **  in  the  case  of  any  in- 
dictment or  information  by  a  private  prosecutor 
for  the  publication  of  any  defamatoiy  libel,  if 
judgment  shall  be  given  for  the  defendant  he 
shall  be  entitled  to  recover  &om  the  prosecutor 
the  costs  sustained  by  the  said  defendant  by 
reason  of  such  indictment  or  information :  " — 
Held  (by  Mellor,  J.,  and  Lush,  J.,  Bladcbum, 
J.,  dubitante),  that  the  allowance  was  properly 
made.  The  intention^ of  the  statute  was  to 
indemnify  the  defendant  in  respect  of  all  costs 
incurred  by  him,  and  those  of  unsuccessfully 
shewing  cause  against  the  rule  for  the  filing  of 
the  criminal  izifonnation  are  included  under 


the  words  "  sustained  by  reason  of  such  informa- 
tion.'* Reg.  V.  8teel,  45  Law  J.  Bep.  Q.B. 
391 ;  Law  Bep.  1  Q.6.  D.  482. 

Reg,  V.  Ca/vendi$h  (12  Irish  Law  Bep.  230) 
not  followed.    Ibid. 

[See   Libel,   20-24.] 

CBIMINAL  LAW. 

[Appointment  of  Director  of  Public  Prosecu- 
tions and  rogulations  as  to  procedure.  42  &  43 
Vict.  c.  22.] 

Appeal  in  oriminal  matten, 

1. — The  operation  of  section  47  of  the  Judi- 
cature Act,  1873,  in  prohibiting  appeals  in 
criminal  matters,  extends  to  all  orders  of  the 
High  Court  in  criminal  cases,  even  where  the 
original  criminal  proceedings  were  not  in  the 
High  Court.  And  where  the  Queen's  Bench 
Division  was  applied  to  for  a  eertiorari  to  quash 
a  conviction  for  trespassing  in  pursuit  of  game, 
on  the  ground  that  there  was  a  hona  fide  claim 
of  right,  ousting  the  jurisdiction  of  &e  magis- 
trates, and  that  Court  refused  the  order, — Held, 
that  this  was  a  proceeding  in  a  criminal  matter, 
and  that  no  appeal  lay  to  the  Court  of  Appeal. 
Reg,  V.  Fleieher;  em  parte  Bvnde  (App.),  46 
Law  J.  Bep.  M.C.  4  ;  Law  Bep.  2  Q.B.  D.  43. 

2. — ^The  effect  of  section  47  of  the  Judicature 
Act,  1873,  explained  by  section  19  of  the  Act  of 
1875,  is  to  prohibit  appeals  not  only  from  the 
Court  of  Crhninal  Appeal,  but  also  in  all  crimi- 
nal matters  and  proceedings  in  the  High  Court. 
Reg,  V.  8teel  (App.),  46  Law  J.  Bep.  M.C.  1 ; 
Law  Bep.  2  Q.B.  D.  37. 

The  taxation  of  costs  allowed  to  a  successful 
defendant  in  a  criminal  information  for  libel  is 
a  *'  proceeding  in  a  criminal  cause  "  within  the 
meaning  of  tiie  above  sections,  and,  therefore, 
no  appeal  lies  £rom  an  order  of  the  Queen's 
Bench  Division  as  to  such  taxation.    Ibid. 

Practioe :  joinder  of  tmeraX  misdemeanoun : 
iuooeuwe  sentenoes, 

3, — The  first  count  of  an  indictment  charged 
C.  with  committing  perjury  in  an  action  of 
ejectment  in  the  Court  of  Common  Pleas ;  the 
second  count  charged  him  with  committing 
perjury  in  a  suit  brought  in  the  Court  of  Chan- 
cery, in  order  to  obtain  an  injunction  to  prevent 
the  defendants  to  the  action  of  ejectment  from 
setting  up  certain  defences.  Upon  conviction 
on  both  counts,  C.  was  sentenced  on  each  count 
to  the  TTiftTiTwnni  term  of  penal  servitude  fixed 
by  statute  for  perjury,  the  second  term  being 
directed  to  commence  at  the  expiration  of  the 
first.  A  writ  of  error  having  been  issued, — 
Qeld  (by  the  Court  of  Appeal),  that  the  chaiges 
contained  in  the  two  counts  were  charges  of 
two  distinct  offences ;  that  upon  conviction  on 
both  charges  the  mftTimnTn  sentence  allowed  by 
law  for  the  offence  charged  could  be  awarded 
for  each  of  the  two  offences,  and  that  the  com- 
mencement of  the  second  term  could  be  post- 
poned until  the  expiration  of  the  first  tenn  of 
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ponishment.  Held  also,  that  2  Geo.  2.  c.  25.  s. 
2,  and  20  k,  21  Vict.  c.  3.  s.  2,  which  enact "  that 
besides  the  punishment  already  to  be  inflicted 
for  "  perjury,  **  it  shall  and  may  be  lawful "  for 
the  Court  to  send  to  penal  servitude,  for  "a 
time  not  exceeding  seven  years,"  persons  con- 
victed of  perjury;  and  "thereupon  judgment 
shall  be  given  that  the  person  convicted  "  shall 
be  sent  to  penal  servitude  "  accordingly,  over 
and  beside  such  punishment  as  shall  be  adjudged 
to  be  inflicted  on  such  person,  agreeable  to  the 
laws  now  in  being,"  do  not  require  that  any 
other  sentence  should  be  prefixed  to  that  of 
penal  servitude.  Beff.  v.  Castro  (App.),  49  Law 
J.  Bep.  Q.B.  747;  Law  Bep.  6  Q.B.  D.  490 
(afi&rmed  on  appeal  to  the  House  of  Lords,  but 
not  yet  reported). 

Abortion,  attempt  to  procure,    [See  Abobtion.] 

Accenory  after  the  fact :  mwder.    [See  AccES- 

SOBY.J 

Adulteration,  [See  Adultsbation  of  Food, 
6.] 

Agent :  misappropriation  dy.  [See  Embezzle- 
ment, 6.] 

Bigamy,    [See  Divobce,  6.] 

Qmspvraoy:    indictment,  swffUienoy   of,    [See 

CONSPIBAGY.] 

Conviction :  duplicity,  [Public  Health  Act, 
40.] 

CowUeifeit  coin,  vttering,    [See  Coining.] 

Debtor^  Act :  infant,    [See  Debtobs  Act,  9.] 

Embezdenient,    [See  Embezzlement.] 

Evidence  in  criminal  oases,  [See  Evidence, 
34-38.] 

Extradition,    [See  Extbadition  ;  Libel,  23.] 

False  pretences :  evidence  of  pretences,  [See 
Evidence,  36.] 

False  pretences:  sale  of  goods,  [See  FALSE 
Pbbtences,  1.] 

Fwious  driving,    [See  Highway,  24.] 

Forgery:  cheque  signed  in  fictitious  tuvme,    [See 

FOBOEBY.] 

Indecent  assault,    [See  Assault,  3.] 

Indictment,  form  and  smficiency  of.  [See  Ac- 
cb8s0by ;  conspibacy ;  false  pbbtences,  3 ; 
Highway,  4 ;  Obscene  Publication,  2, 3.] 

Justices :  jurisdiction  of,  [See  Justice  of  the 
Peace,  1-13.] 

Lareen/y,  [See  False  Pbetences  :  Labceny  : 
Becbiving  Stolen  Goods.] 

lAhtl:  criminal  information,  [See  Libel, 
20-24.] 

Lunatic :  deaf  mtete,    [See  Tbial.] 

MaUcious  if^wry  to  property,  [See  Malicious 
Injuby.] 

MoMlaughtcT}  neglect  to  provide  medical  aid, 
[See  Manslaughteb.] 


Nvisa/nce :  indecency,    [See  Nuisance,  16.] 

Perjury :  petty   sessions  :  jurisdiction,      [See 
Pbbjuby.] 

Procedure:    death  of  complainant,    [See  Ob- 
scene Publication,  3.] 

Public  health,  offences  against,    [See  Public 
Health  Act,  39-41.] 

Rape :  pretence    of   siwrgical   operation,     [See 
Bapb.] 

Receiving   stolen  goods :    husband   a/nd   wife : 
adult(ny,    [See  Beceiving  Stolen  (Joods.] 

Reception  of  lunatic  in  wnlicensed  house,    [See 
Lunacy,  26.] 

Sale  of  unsound  meat,    [See  Public  Health 
Act,  40.] 

Venue,    [See  Embezzlement,  1,  2 :  Venue.] 

Warrant,  issue  of,   [See  Pebjuby,  1 ;  Extbadi- 
tion, 1 ;  Justice  of  the  Peace,  13.] 

Wild  animals,    [See  Embezzlement,  3.] 

CBIMmAL  LUNATIC. 
[See  Lunatic,  22.] 

CBOP. 

Right  of  mortgagee  taking  possession  to  growing 
crops,    [See  Mobtgagb,  12.] 

Sale  of,    [See  Sale  of  Goods,  5.] 

CBOSSED  CHEQUES  ACT,  1876. 
[See  Bill  of  Exchange,  4.] 

CBOWN. 

[Power  to  Her  Majesty  to  make  an  addition 
to  the  Boyal  style  and  title.  39  &  40  Vict.  c.  10.] 

Prerogative :  cession  qf  British  territory, 

1. — Land  in  India  whioh  has  become  British 
territory  and  been  subjected  to  the  jurisdiction 
of  British  Courts  by  legislation,  cannot  be  trans- 
ferred to  the  jurisdiction  of  any  other  tribunal 
without  legislation.  Bamodhar  Qerdhm^  v. 
Beoram  Kmiji  (P.C),  Law  Bep.  1  App.  Cas.  332. 

Quaere,  whether  the  Crown  has  power  to  cede 
British  territo]^  in  time  of  peace  without  the 
Legislature's  concurrence.    Ibid. 

Foreshore, 

2. — ^It  is  the  duty  of  the  Crown  to  protect  the 
realm  against  inundation  by  the  sea,  and  there- 
fore to  T«RiTit.5n'n  all  natural  barriers  which 
protect  it  from  such  inundation ;  and  although 
a  subject  cannot  enforce  the  performance  of 
this  duty  by  the  Crown,  yet  he  can  invoke  the 
aid  of  the  Qrown  to  enforce  the  observance  of 
this  duty  by  a  fellow-subject.  A  bank  of 
shingle,  thrown  up  and  from  time  to  time  re- 
plenished by  the  aotion  of  the  sea  on  a  fore- 
shore, formed  the  natural  barrier  to  the  lands 
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within  against  inroads  of  the  sea.  The  owner 
of  the  foreshore,  who  possessed  and  exercised 
the  right  to  remove  and  sell  the  shingle,  re- 
moved the  shingle  to  such  an  extent  as  to  ex- 
pose the  lands  within  to  the  inroads  of  the  sea : 
— Held  (on  appeal  from  the  Chancery  Division, 
48  Law  J.  Rep.  Chanc.  693),  that  an  action 
would  lie  by  the  Attorney-General,  at  the  rela- 
tion of  the  owner  of  the  land  within,  to  restrain 
the  owner  of  the  foreshore  from  removing  the 
shingle  in  such  a  manner  as  to  endanger  the 
land  within  or  expose  it  to  inroads  of  the  sea. 
Smith  v.  Kemiek  (7  Com.  B.  Rep.  616  ;  18  Law 
J.  Rep.  C.P.  172)  discussed  and  distinguished. 
The  Attorney' Genorta  v.  TomUne  (App.),  49 
Law  J.  Rep.  Chanc.  377;  Law  Rep.  16  Ch.  D. 
160. 

Itepair  qf  sea-wall, 

8. — Owners  and  occupiers  of  land  next  the 
sea  are  not  liable  to  maintain  the  sea-walls 
along  their  frontage  for  the  protection  of  the 
adjoining  owners  of  land,  either  by  prescription 
or  at  Common  Law.  The  fact  that  a  frontager 
has  always  maintained  his  own  wall  (taken  in 
connection  with  the  fact  that  in  so  doing  though 
incidentally  he  benefited  his  neighbours,  yet 
primarily  he  benefited  himself),  and  that  the 
adjoining  owners  have  not  repaired  their  neigh- 
bours' walls  nor  erected  cross  walls  to  protect 
themselves  (taken  in  connection  with  the  fact 
that  there  was  no  evidence  of  any  claim  by  one 
owner  to  have  the  wall  of  another  kept  up  for 
his  benefit  having  been  asserted  adversely),  is 
not  sufficient  to  establish  the  inference  of  a 
prescriptive  obligation  on  each  frontager  to 
repair  his  part  of  the  wall.  Although  an  owner 
of  land  fronting  the  sea  might  be  made  liable, 
under  a  commission  issued  by  the  Crown,  to 
contribute  to  the  expense  of  maintaining  the 
sea-walls  of  the  district^  yet  independently  of  a 
Royal  Commission  no  liability  to  maintain  them 
is  imposed  upon  the  frontagers  at  Common 
Law.  Mudim  v.  TalHfr,  46  Law  J.  Rep.  Q.B. 
463 ;  Law  Rep.  2  Q.B.  D.  290 ;  on  appeal  from 
the  Queen's  Bench  Division,  46  Law  J.  Rep. 
Q.B.  463 ;  Law  Rep.  1  Q.B.  D.  226. 

Extent  hy  the  Ororm :  Bankruptcy  Aat, 
4« — The  Crown  is  not  bound  by  a  statute  un- 
less and  in  so  far  as  it  is  referred  to  in  express 
words  or  by  necessary  implication.  Where 
some  sections  of  an  Act  give  the  Crown  a  benefit 
or  reserve  its  rights,  the  Crown  is  not  to  be 
held  to  be  bound  and  deprived  of  its  undoubted 
prerogative  by  other  sections  which  do  not 
mention  it,  and  consequently  the  Crown,  though 
named  in  some  sections  of  the  Bankruptcy  Act, 
is  not  bound  by  the  other  sections.  Nor  is  the 
Crown  affected  by  the  doctrine  of  the  relation 
back  of  the  trustee's  title,  which  is  a  creation  of 
the  statute.  On  the  21st  of  September  a  Crown 
debtor  filed  a  petition  for  liquidation  by  ar- 
rangement, and  on  the  same  day  a  receiver  was 
appointed  by  the  Court  on  his  application.  On 
the  16th  of  October  the  sheriff  seized  his  goods 


under  an  extent  Issued  by  the  Crown  on  the. 
27  th  of  September.  On  the  17  th  of  October 
the  creditors  resolved  on  liquidation  by  arrange- 
ment, and  appointed  the  receiver  trustee : — 
Held,  that  the  debtor's  goods  did  not  vest  in 
the  receiver,  but  remained  vested  in  him  until 
the  creditors  resolved  what  course  to  take ;  and 
that  the  Crown  not  being  bound  by  the  Bank- 
ruptcy Act,  1869,  nor  by  Uie  doctrine  of  relation 
back  of  the  trustee's  title,  the  goods  so  seized 
between  the  filing  of  the  petition  and  the 
appointment  of  the  trustee  were  bound  by  the 
extent.  Eso  ptvrte  The  Potttnagter- General ;  in 
re  Bonham  and  M*DonneU  (App.),  48  Law  J. 
Rep.  Bankr.  84 ;  Law  Rep.  10  Ch.  D.  696. 

Right  to  bring  proceedings  into  the  Exchequer. 

6. — The  prerogative  of  the  Sovereign  to  bring 
proceedings  in  which  Crown  property  is  involved 
into  the  Exchequer  by  information  filed  by  the 
Attorney-General,  and  to  restrain  proceedings 
pending  elsewhere,  is  not  affected  by  the  JmU- 
cature  Acts.  The  Attorney- General  and  The 
Oorporation  of  Bull  v.  Constable^  48  Law  J.  Rep. 
Exch.  466 ;  Law  Rep.  4  Ex.  D.  172. 

Money  received  by  Crown  under  treaty, 

6. — ^Where  the  Crowh  in  the  exercise  of  it« 
prerogative  makes  a  treaty  of  peace,  and  re- 
ceives under  it  money  on  account  of  debts  due 
to  its  subjects  by  the  subjects  of  the  foreign 
Government,  no  petition  of  right  will  lie  to  com- 
pel the  payment  or  distribution  of  the  money  to 
any  of  its  subjects  to  whom  such  debts  may  be 
due.  ButtomQce  v.  The  Queen,  46  Law  J.  Rep. 
Q.B.  249 ;  Law  Rep.  1  Q.B.  D.  487  ;  affirmed  on 
appeal,  46  Law  J.  Rep.  Q.B.  238 ;  Law  Rep.  2 
Q.B.  D.  69. 

The  Statute  of  Limitations  cannot  be  pleaded 
to  a  petition  of  right.    Ibid. 

Interest  payable  by  Crown. 

7. — Where  the  trustees  and  executors  of  a 
will  administered  to  the  property,  and  upon  its 
being  decided  in  a  suit  instituted  for  the  pur- 
pose that  there  was  an  intestacy,  and  no  heir  or 
next-of-kin  being  discovered,  the  trustees  as- 
signed the  leasehold  property  to  the  Solicitor  for 
the  Treasury,  to  be  held  for  the  benefit  of  the 
Crown,  and  the  plaintiffs,  six  years  afterwards, 
established  their  claim  as  next-of-kin  of  the 
testator,  and  the  Court  declared  them  entitled : 
— Held,  that  the  Crown  was  bound  to  pay  to 
the  plaintiffs  interest  at  the  rate  of  four  per 
cent,  upon  all  the  rents  and  profits  received  on 
account  of  the  personalty,  just  as  if  the  Crown 
had  administered  to  the  estate.  In  re  Gosman, 
Law  Rep.  16  Ch.  D.  67. 

Bemoval  of  officer  of  Eaxt  India  Compamy. 

8. — The  East  Lidia  Company,  before  21  & 
22  Vict.  c.  106,  when  the  Goverzmient  of  India 
was  transferred  to  the  Crown,  had  the  absolute 
power  to  dismiss  or  compel  the  isetirement  of  an 
officer  in  the  Indian  army  at  the  will  and  plea- 
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sore  of  the  Company,  and  such  power  being  in 
the  nature  of  a  Crown  prerogative  could  not  be 
waived  by  contract  between  the  Company  and 
its  officers.  Grant  v.  The  Secretary  of  State  for 
India,  46  Law  J.  Rep.  C.P.  681 ;  Law  Bep.  2 
C.P.  D.  446. 

An  action  for  removing  an  officer  does  not  lie 
against  the  Secretary  of  State  for  India,  as  the 
act  of  removal  was  not  within  the  cognizance 
of  a  Court  of  law,  the  East  India  Company  and 
afterwards  the  Crown  having  an  absolute  power 
to  remove  the  plaintiff  at  will  and  pleasure; 
and  held  that  the  defendant  was  not  liable  for 
libel  by  reason  of  the  publication  of  the  order 
of  removal  in  the  Qaaette,  at  all  events  when 
not  alleged  to  have  been  published  by  him 
maliciously  and  without  reasonable  and  pro- 
bable cause.    Ibid. 

Cromn  debt :  ootU  of  appeal :   ettreated  reoog- 
nisanee.    [See  Dbbtobs  Act,  1.  ] 

Fishery :  inland  Tum-tidiU  lake,    [See  Fishebt, 

Grant  hy,  of  profit  h  prendre,    [See  Common, 
3 ;  Custom,  I,  4.] 

Priority  of  in  minding  up :  property  tax.    [See 
PROPBBTY  Tax,  1.] 

Right  of  exeoiitor  to  surplus  as  against  Cromn. 
[See  EXBCUTOB,  9.] 

Bight  to  use  of  patented  article.    [See  Patent, 
23.] 

JRoyaX  wa/rra/at,  effect  of:  UaMlity  of  Crown  to 
account.    [See  Booty  op  Wab.] 

Treaty   making  power   of  Crown,     [See  Ad- 
mibalty,  4.] 

CEOWN  LANDS. 
[See  Colonial  Law,  21,  30-36,  38,  45>47.] 

CRUCIFIX. 

Erection  of   in  church.     [See   Chubch  and 
Clebqy,  19.] 

CRUELTY  TO  ANIMALS. 
[See  Anoials,  1, 2.] 

CURTESY. 
[See  Husband  and  Wife,  40.] 

CUSTODY  OF  CHILD. 
[See  INPANT,  22-26 ;  Divobcb,  7,  30.] 

CUSTODY  OF  DEEDS. 
[See  Tenant  pob  Lipe,  1.] 

CUSTOM. 

I^'esoription :  claim  hy  inhabitants  to  profit  ^ 

prendre. 

1. — The  defendants  to  an  action  for  taking 
underwood  for  fuel  from  the  waste  of  the 
plaintifTs  manor  of  T.  F.  justified  as  inhabitants 


of  the  parish  of  T.  F.,  and  proved  immemorial 
user  by  some  inhabitants  as  such,  but  they  did 
not  prove  user  by  the  inhabitants  generally  as 
such,  and  exclusive  right  was  claimed  by  the 
tenants  of  the  manor : — Held,  that  the  jus- 
tification could  not  stand  either  upon  custom,  as 
the  custom  would  be  for  the  inhabitants  to  have 
a  profit  a  prendre  in  the  soil  of  another,  or  upon 
a  lost  grant  from  a  private  person,  inhabitants 
being  incapable  of  taking  under  a  grant  which 
does  not  incorporate  them,  or  upon  a  lost  grant 
from  the  Crown,  user  by  the  inhabitants  gene- 
rally as  such  being  necessary  for  supposing  a 
grant  to  the  inhabitants,  other  considerations 
against  supposing  the  grant  being  the  absence 
of  evidence  of  even  a  de  facto  corporation  of 
the  inhabitants,  the  claim  by  the  tenants  of  the 
manor,  and  the  unreasonableness  and  repug- 
nancy to  law  of  the  supposed  right.  Rivers  v. 
Adams;  the  Same  v.  Isaacs;  the  Same  v. 
Ferrett,  48  Law  J.  Rep.  Ex.  47 ;  Law  Rep.  3 
Ex.  D.  361. 

The  defendants  justified  also  as  occupiers  of 
certain  cottages,  relying  upon  user  by  the  occu- 
piers as  inhabitants  of  the  parish  : — Held,  that 
a  prescriptive  claim  as  occupier  of  a  certain 
house  or  the  like  could  not  be  founded  upon 
user  in  a  different  character  such  as  inhabitant 
of  a  parish.    Ibid. 

The  result  of  the  decisions  in  the  year-books 
upon  the  effect  of  a  royal  grant  to  the  inhabit- 
ants of  a  parish  or  village  appears  to  be  that, 
if  the  grant  is  for  a  specified  purpose,  the  grant 
incorporates  the  inhabitants  so  as  to  effectuate 
that  purpose,  but  otherwise  is  inoperative. 
Therefore,  when  a  Court  or  jury  is  called  upon 
to  presume  a  lost  royal  grant  to  inhabitants,  it 
has  to  presume  a  royal  grant  such  as  to  in- 
corporate them.  WiUingale  v.  MaitUmd  (36 
Law  J.  Rep.  Chanc.  64),  considered.    Ibid. 

Right  qf  parishioners  to  disport  themielves  in 
alieno  solo  at  any  time  of  the  year, 
2« — A  custom  for  the  inhabitants  of  a  parish 
to  erect  a  maypole  on  certain  ground  of  a  land- 
owner within  the  parish,  and  dance  round  and 
about  the  same,  and  otherwise  enjoy  any  lawful 
and  innocent  recreation  at  any  time  in  the  yiear 
on  the  said  ground,  is  reasonable  and  lawful. 
Sail  V.  Nottmgham,  45  Law  J.  Rep.  Exch.  60 ; 
Law  Rep.  1  Ex.  D.  1. 

Incoming  and  outgoing  tenant. 

8. — A  custom  by  which  the  incoming  tenant 
of  a  farm  is  alone  liable  to  compensate  the  out- 
going tenant  for  seeds,  acts  of  husbandry,  til- 
l^es,  &0.,  for  which,  as  outgoing  tenant,  he  Is 
entitled  to  be  compensated,  is  unreasonable,  and 
cannot  be  supported  at  law.  Bradbum  v. 
Ihley,  47  Law  J.  Rep.  C.P.  331 ;  Law  Rep.  3  C.P. 
D.  129. 

Several  fishery :  navigable  river, 

4. — The  plaintiffs,  an  incorporated  body, 
claimed  to  be  possessed  of  a  several  fishery  in  a 
tidal  navigable  river,  and  in  support  of  their 
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title  produced  charters  of  confirmation  and 
grant,  and  proved  acts  of  immemorial  user, 
from  which  the  Court,  drawing  inferences  ef 
fact,  held  a  prima  facie  title  to  the  soil  and 
several  fishery  to  be  established,  raising  the 
presumption  of  a  legal  origin — Lhat  is,  a  grant 
before  Magna  Charta.  The  defendants  claimed, 
as  free  inhabitants  of  ancient  tenements  in  the 
borough  of  Saltash,  to  have  from  time  imme- 
morial, without  interruption,  and  as  of  right, 
the  privilege  of  dredging  for  oysters  in  the  locus 
in  quo,  from  the  2nd  day  of  February  to  Easter 
Eve  in  each  year,  and  carrying  away  the  same 
without  stint,  for  sale  and  otherwise.  They  also 
claimed  to  have  exercised  the  above  privilege 
as  free  inhabitants  of  the  borough,  and  sis  sub- 
jects of  the  realm;  and  they  also  claimed  a 
general  right  to  dredge  for  oysters  as  subjects  of 
the  realm : — Held,  that  no  right  in  the  defen- 
dants, as  subjects  of  the  realm,  could  be  estab- 
lished, as  it  would  be  inconsistent  with  a  several 
fishery  in  the  plaintifib,  who  would  take  nothing 
by  their  grant,  and  would  be  destructive  of  the 
fishery.  Held,  further,  that  the  other  claims  of 
the  defendants  founded  on  immemorial  user 
could  not  be  established,  for  that  they  were 
made  in  respect  of  a  -fluctuating  body,  and 
would  have  to  be  supported  by  the  presumption 
of  a  lost  royal  grant,  which  alone  would  have 
the  effect  of  incorporating  such  body,  and  that 
such  a  presumption  could  not  be  made  when 
antagonistic  to  the  existing  rights  of  the  plain- 
tiffs. Lord  Riven  v.  Adams  (48  Law  J.  Rep. 
Exch.  47 ;  Law  Rep.  8  Ex.  D.  361)  followed. 
The  Mayor  and  Free  Burgesses  of  the  Bormtgh 
of  Salttuh  V.  GoodmaHf  49  Law  J.  Rep.  C.P. 
665;  Law  Rep.  5.  C.P.  D.  431  (afiirmed  on  ap- 
peal, but  not  yet  reported). 

Approvement    by    lord:     consent   of    homage, 
[See  Common,  4.] 

Evidence :  custom  of  trade,    [See  Evidencb,  3, 
4 ;  Sals,  1,  4,  23 ;  Tbadb  Mabk,  16.] 

landlord  and  tenant:  ifieoming  and  outgoing 
tenant.    [See  Landlobd  and  Texant,  18.] 

Prescription :  profit  a  prendre :  occupier.    [See 
Common,  2.] 

CYPRES. 

Charitdble  beg^iests.  [See  Charity,  14,  17, 18.] 

Qmstruotion  of  will :  unborn    children,      [See 
Remoteness,  6.] 

DAMAGES. 

(A)  When  Recoverable. 

(a)  Against  telegraph  company    not    con- 
tracting with  sender  of  telegram, 
(Jf)  Obstruction  of  access  of  awr, 
(o)  In  other  eases, 

(B)  Measure  and  Criterion  of. 

(a)  Sale  of  goods :  fraud  on  purchaser, 

lb)  Default  in  delivery  of  goods, 

(o)  Loss  on  shares :  misrepresentation* 


(^d)  Breach  of  contract  to  pay  debts. 

(0)  Loss    of  charter-party:    consequential 

loss, 

(/)  Breach  of  covenant  for  quiet  enjoy- 
ment, 

(jg)  Injwry  from  mining  ;  prospective  dam- 
age. 

(A)  Interference  with  ancient  lights. 

(i)  Personal  injuries  by  railway  accident. 

(A)  Nominal  damages:  injury  to  crops  by 
rabbits. 

(1)  In  other  oases, 
(C)  Remoteness  of. 

(a)  Failure  to  transmit  telegram, 
lb)  Uhpunctuality  of  railway  company. 
Ic)  Costs  of  consequent  litigation. 
Id)  Wrongful  working  of  mines, 
le)  Detention  of  ship. 
If)  Damage  from  diseased  animals, 
Q)  Sale  of  land:  expenses  of  attempted 
resale, 

(A)  When  Regoyseable. 

(a)  Against  telegraph  company  not  contracting 
with  sender  of  telegram, 

"L — The  plaintif59,  merchants  at  Valparaiso, 
received  tlux)ugh  the  defendants  a  telegram 
purporting  to  come  from  London  and  addressed 
to  them,  ordering  a  large  shipment  of  barley. 
No  such  message  was  ever  in  fact  sent  to  the 
plaintifEis.  The  misdelivery  of  the  message  was 
caused  by  the  negligence  of  the  defendants,  and 
occasioned  heavy  loss  to  the  plaintiffs,  in  con- 
sequence of  a  fall  in  the  market  price  of  barley. 
In  an  action  to  recover  the  amount  of  this 
loss, — Held  (afiSrming  the  decision  below,  46 
Law  J.  Rep.  C.P.  197  ;  Law  Rep.  2  C.P.  D.  62), 
that  there  was  no  duty  owing  by  the  defendants 
to  the  plaintiffs  in  the  matter,  either  by  con- 
tract or  law,  and  therefore  no  action  woidd  lie. 
Diteon  v.  Iteuter*s  Telegraph  Company  (Xim.) 
(App.),  47  Law  J.  Rep.  C.P.  1 ;  Law  Rep.  8 
C.P.  D.  L 

(b)  Obstruction  of  access  qfair, 
2, — Damages  were  given  in  respect  of  an  ob- 
struction of  access  of  air  to  a  slaughterhouse 
which  had  been  used  for  upwards  of  thirty 
years  on  the  ground  of  implied  covenant.  Hall 
V.  The  Lichfield  Bretvery  Compamy,  49  Law  J. 
Rep.  Chanc.  655. 

(c)  In  other  cases. 

Detention  of  ship,    [See  Shipping  Law,  D  8.] 

Disclaimer  of  contract  by  trustee  of  bankrupt, 
[See  Bankbuptcy,  F  45.] 

For  breach  of  implied  covenant  for  title.    [See 
Mines,  16.] 

I\>r  detention  of  goods.  [See  Intebplbadeb,  L] 

For  dishonouring  bill  of  exchange.    [See  Bill 
of  Ezohanob,  16, 18.] 

Liquidated  damages   or  penalty,     [See  Con- 
tract, 37.] 
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(B)  Mbabubb  and  Gbitbbion  of. 
(a)  Sale  of  goods :  fraud  on  purchaser. 

8, — The  plaintiff  was  induced  by  the  fraudu- 
lent representation  of  the  defendant  to  buy  a 
quantity  of  rupee  paper.  He  sold  it  again 
when  it  had  become  greatly  depreciated  by  a  fall 
in  the  value  of  silver  in  ignorance  of  the  fraud, 
and  afterwards  becoming  aware  of  the  fraud 
brought  an  action  against  the  defendant,  claim- 
ing the  full  loss  upon  the  resale  : — Held,  that 
the  plaintiff  could  not  recover  so  much  of  his 
loss  as  was  caused  by  the  fall  in  the  value  of 
silver.  WaddeU  v.  Blookey  (App.),  48  Law  J. 
Rep.  Ezch.  617 ;  Law  Bep.  12  Ch.  D.  678. 

By  Baggallay,  L. J.,  and  Thesiger,  L.J. — The 
measure  of  damages  was  the  difference  be- 
tween the  price  given  by  the  plaintiff,  and  that 
which  he  could  ^ve  obtained  for  the  stock  in 
the  market  if  he  had  resold  on  the  day  of  the 
purchase.    Ibid. 

By  Bramwell,  L.J.  —  The  measure  of 
damages  was  the  difference  between  the  price 
given  by  the  plaintiff  and  that  which  he  could 
have  obtained  for  the  stock,  selling  in  reasonable 
quantities  within  a  reasonable  time  and  with 
due  caution.  Broohman  v.  RothsehUd  (3  Sim. 
153 ;  6  BHgh,  165)  commented  upon.    Ibid. 

(h)  Befa/uU  in  deUv&ry  of  goods, 

4. — The  plaintiff  was  a  dealer  in  cattlespice, 
and  was  in  the  habit  of  going  about  to  agricultural 
shows  exhibiting  samples  of  his  goods.  He  so 
exhibited  them  at  B.  and  desiring  to  exhibit 
them  at  N.  he  had  them  delivered  to  an  agent 
of  the  defendants  (a  railway  company)  who  had  a 
special  office  on  the  show-ground  at  B.  for  the 
purpose  of  forwarding  goods  that  had  been  ex- 
hibited. The  defendants'  clerk  supplied  a  blank 
consignment  note.  This  the  pUuntiff's  agent 
filled  up,  describing  the  goods  as  sundries,  and  the 
address  as  Newcastle  Show-ground,  and  endors- 
ing it,  '*must  be  delivered  Monday  certain." 
A  conversation  also  took  place  with  reference 
to  the  vital  importance  of  having  the  goods  at 
N.  on  Monday.  The  goods  not  having  been 
delivered  at  N.  on  Monday,  nor  in  time  for  the 
show,  the  plaintiff,  who  had  gone  there  to  meet 
them,  sued  the  defendants  for  the  non-delivery, 
claiming  damages  for  his  expenses  and  loss  of 
time  or  profit.  The  defendants  paid  10^.  into 
Court  to  cover  expenses,  and  a  verdict  was 
entered  for  20Z.  additional,  in  respect  of  loss  of 
time  or  profit: — Held,  that  the  verdict  was 
right,  the  surrounding  circumstances  justifying 
the  inference  that  the  defendants*  clerk  Imew 
the  purpose  for  which  the  goods  were  wanted, 
and  made  that  the  basis  of  the  contract  so  as 
to  render  the  defendants  responsible  for  the 
damage  naturally  flowing  from  the  non-delivery. 
Also,  that  in  the  case  of  a  ioan  whose  business 
it  was  to  attend  agricultural  shows  and  make 
profit  thereby,  the  profit  which  would  have 
been  made  at  a  particular  show  is  not  too  spe- 
culative to  form  the  subject  of  damages. 
Simpson  v.  The  London  and  North  Western  Bail- 


way  Company,  45  Law  J.  Bep.  Q.B.  182 ;  Law 
Bep.  1  Q.B.  D.  274. 

6. — The  plaintiffs  employed  L.  to  make 
waggons  according  to  sample.  L.  employed 
the  W.  Company  to  make  them,  and  at  the 
request  of  the  W.  Company,  with  L.'s  consent, 
the  plaintiffs  undertook  to  pay  the  W.  Company 
direct.  Waggons  were  delivered  to  the  defen- 
dants by  the  W.  Company  to  be  delivered  to  the 
plaintiffs,  but  as  they  were  not  up  to  sample 
the  plaintiffs  wrote  to  the  W.  Company  and  L. 
complaining,  but  not  rejecting  the  waggons. 
L.,  however,  did  reject  them.  The  plaintiffs 
gave  notice  to  the  defendants  not  to  deliver  the 
waggons  without  their  order,  but  the  defendants 
nevertheless  delivered  them  to  the  "W.  Company, 
who  refused  to  give  them  up.  Held,  that  the 
plaintiffs  could  recover  against  both  the  defen- 
dants and  the  W.  Company,  and  that  the  W. 
Company  could  not  deduct  the  price  of  the 
waggons  from  the  amount  recoverable  by  the 
plaintiffs.  Johnson  v.  The  Lancashire  and  York- 
shire Railway  Cornipamj^  Law  Bep.  3  C.P.  D.  499. 

6. — The  plaintiff  shipped  hemp  and  sugar  on 
board  the  P.  For  an  unreasonable  delay  in 
delivering  the  cargo,  the  plaintiff  claimed  loss 
by  drainage  in  respect  of  the  sugar,  and  interest 
on  the  invoice  value  of  the  whole  cargo,  which 
were  allowed.  He  also  claimed  for  loss  of 
market  price  in  respect  of  the  hemp.  This  was 
disallowed  by  the  Begistrar.  On  appeal  from 
the  Begistrar  the  Court  allowed  compensation 
for  the  difference  between  the  market  price 
when  the  goods  ought  to  have  been,  and  when 
they  were  delivered.  The  Pa/rama  (App.),  46 
Law  J.  Bep.  P.,  D.  &  A.  108  ;  Law  Bep.  1  P.  D. 
452;  2P.  D.  118. 

7. — The  defendants  were  in  possession  of  the 
plaintiffs'  goods  as  bailees,  under  orders  not  to 
part  with  them  except  upon  delivery  orders 
signed  by  the  plaintiffs.  The  defendants  parted 
with  the  goods  upon  the  order  of  one  G.,  who 
was  the  plaintiffs'  agent  for  the  sale  but  not 
for  the  delivery  of  the  goods.  Shortly  after- 
wards the  plaintiffs  sent  a  delivery  order  for 
the  same  goods  to  T.,  who  indorsed  it  to  G.,  who 
lodged  it  with  the  defendants  to  cover  the  pre- 
vious delivery.  Afterwards  the  plaintiffs  being 
unable  to  obtain  the  price  of  the  goods  from 
T.,  sued  the  defendants  for  the  conversion  of 
the  goods,  and  claimed  the  full  value.  Held 
(by  Bramwell,  L.J.,  and  Thesiger,  L.J.),  that 
there  had  been  a  conversion  in  respect  of  which 
the  plaintiffs  were  entitled  to  recover ;  but  that 
what  had  occurred  with  respect  to  the  delivery 
order  was  equivalent  to  a  return  of  the  goods 
by  the  defendants  to  the  plaintiffs,  and,  there- 
fore, under  the  circumstances  of  this  case,  the 
damages  could  only  bo  nominal.  By  Baggal- 
lay, L.J.,  that  the  plaintiffs  were  not  entitled 
even  to  nominal  damages.  H\ort  v.  The  London 
and  North  Western  BaAlway  Company  (App.), 
48  Law  J.  Bep.  Exch.  545 ;  Law  Bep.  4  Ex.  D. 
188. 

Per  curiam^  the  plaintiffs  must  pay  the  costs 
of  the  action.    Ibid, 
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8.— Observations  of  James,  L.J^  bb  to  the 
application  of  the  principle  of  aaseBsing  dam- 
ages on  tiie  footing  that  there  is  what  may  be 
properly  caXied  a  market.  The  Ihmhirk  CoU 
Uery  Company  y.  Z^vw*,  Law  Bep.  9  Ch.  D.  20, 
at  pp.  24,  25. 

[And  see  Contbaot,  86,] 

Sh^pmmut  "per  veuel  or  veaeli : "  part  perform- 
ance by  vendor:  right  of  purehoier  to  reject 
whole.    [See  Salb,  3.] 

(c)  Lost  on  sharei :  misrepreeentation, 

9. — In  an  action  for  loss  on  shares  procured 
to  be  taken  by  misrepresentation,  the  measure 
of  damages  was  held  to  be  the  difference  be- 
tween what  was  paid  for  the  shares  and  what 
would  have  been  paid  had  the  trath  been 
known.  Arhmright  v.  Newbold,  49  Law  J.  Bep. 
Chano.  684. 

(d)  Breach  of  contract  to  pay  debts, 

10. — Traders  in  embarrassed  circumstances 
sold  their  business  to  the  defendant  upon  con- 
dition that  he  should  pay  certain  debts  owing 
by  them.  This  he  foiled  to  do,  and  left  a 
balance  of  1,750/.  unpaid  to  the  creditors.  The 
traders  afterwards  liquidated  their  affairs  by 
arrangement  under  the  Bankruptcy  Act,  1869, 
and  the  plaintiff  having  been  appointed  trustee, 
brought  an  action  for  breach  of  contract: — 
Held,  that  he  was  entitled  to  recover  the  sum 
of  1,7502.,  and  not  merely  nominal  damages. 
Porter  v.  Vorley  (9  Bing.  93)  disapproved  of. 
Ashdonm  v.  IngamelU  (App.)>  50  Law  J.  Bep. 
Ezch.  109 ;  Law  Bep.  6  Ex.  D.  280. 

(e)  Lou  of  cha/rter-pa/rty :  consequential  loss, 

XL — The  S.  I.  and  the  C.  came  into  collision 
on  the  1st  of  May,  by  whidi  the  C.  was  unable 
to  load  cargo  by  tiie  time  stipulated  for  in  the 
charter-party,  which  was  accordingly  cancelled. 
She  was  not  sufficiently  repaired  to  obtain 
another  charter-party  until  the  4th  of  July. 
The  collision  was  the  fault  of  the  8. 1. : — Held 
(overruling  the  Begistrays  Beport),  first,  that 
the  owners  of  the  C.  were  entitled  to  some 
compensation  for  loss  of  charter-party ;  and 
secondly,  that  such  compensation  was  not  in- 
cluded in  the  usual  allowance  of  fourpence  per 
ton  a  day  for  demurrage.  ITie  Star  of  Indior, 
45  Law  J.  Bep.  P.  D.  &  A.  102 ;  Law  Bep.  1 
P.D.  466. 

(/)  Breach  of  covenant  for  quiet  enjoyment, 

12. — In  an  action  for  damages  for  breach  of 
the  covenant  for  quiet  enjoyment  in  a  lease, 
there  being  disturbance  of  enjoyment  but  not 
eviction,  the  measure  of  damages  is  the  actual 
damages  sustained  up  to  the  date  of  the  issuing 
of  the  writ,  and,  in  the  absence  of  evidence  of 
actual  damage,  such  damages  will  be  nominal. 
A.  and  B.  were  lessees  of  C,  and  B.  under  his 
lease  claimed  a  right  of  way  over  A.'8  land.  C. 
supported  A.'s  title,  and  insisted  that  B.  had  no 


such  right  of  way.  A.  having  brought  an  action 
against  B.  and  C,  claiming  as  against  B.  an 
injunction,  and,  in  the  alternative,  as  against 
C.  damages  for  the  breach  of  his  covenant  for 
quiet  enjoyment  contained  in  A.'s  lease,  judg- 
ment was  given  for  B.  with  costs  against  A., 
and  400Z.  damages  were  awarded  to  A.  in  re- 
spect of  O.'s  breach  of  covenant,  but  the  costs 
of  B.  ordered  to  be  paid  by  A.  were  not  included 
in  such  damages.  On  appeal  as  to  the  quantum 
of  damages, — Held  (on  appeal  from  the  Chan- 
cery Division,  47  Law  J.  Bep.  Chanc.  371 ;  Law 
Bep.  7  Ch.  D.  413),  that  the  damages,  in  the 
absence  of  evidence  of  actual  damage,  must  be 
reduced  to  40«.  Child  v.  Stenning  (App.),  48 
Law  J.  Bep.  Chanc.  392;  Law  Bep.  11  Ch.  D. 
82. 

But  held,  further  (following  WiUiams  v.  Bw- 
reU,  1  Com.  B.  Bep.  402),  that  A.  was  entitled 
by  way  of  increased  damages  to  the  costs  of  B. 
Ibid. 

[And  see  Coybnant,  13.] 

{g)  Injwryfrom  mining :  prospective  damage, 

18. — Where  injury  has  been  occasioned  to 
land  and  buildings  by  mining  operations  under 
the  land  of  an  adjoining  owner,  the  plaintiff  is 
entitled  to  recover,  in  an  action  founded  upon 
such  injury,  compensation,  not  only  for  the 
damage  that  has  actually  occurred  at  the  time 
of  action  brought,  but  also  for  the  prospective 
damage  resulting  from  the  defendant's  act.  As 
the  cause  of  action  was  complete  at  the  moment 
that  the  first  damage  accrued  to  him,  the  plain- 
tiff must  recover  once  for  all  in  one  and  the 
same  action  for  all  damage  past,  present,  and 
future,  resulting  from  that  one  cause  of  action, 
for  the  reason  that  no  occurrence  of  damage 
subsequently,  as  the  result  of  the  original  act  of 
the  defendant,  would  give  a  fresh  cause  of 
action. — So  held,  per  Mellor,  J,,  and  Maaisty, 
J.;  Cockbum,  L.C.J.,  dissenticrvte \  and  per 
Cockbum,  L.C.J. — There  being  no  abstract 
right  to  the  support  of  the  adjacent  land,  the 
act  of  the  excavating  owner  is  only  tortuous 
when  it  produces  and  to  the  extent  to  which  it 
produces  actual  damage.  On  the  one  hand, 
therefore,  the  defendant  is  not  liable  for  damage 
which  has  not  occurred,  and  which  never  may 
occur ;  and  on  the  other,  each  fresh  interference 
with  the  enjojnment  of  property,  on  the  occur- 
rence of  subsequent  damage,  is  a  wrong  done, 
and  creates  a  further  cause  of  action,  of  which 
the  plaintiff  can  avail  himself.  Lamb  v.  Walker , 
47  Law  J.  Bep.  Q.B.  451 ;  Law  Bep.  3  Q.B.  D. 
389. 

(A)  Interference  with  ancient  lights. 

14. — Where  the  access  of  light  to  ancient 
windows  is  interfered  with,  the  measure  of 
damages  is  the  diminished  value  of  the  premises, 
having  regard  to  any  purpose  to  which  they 
may  reasonably  be  put.  The  right  of  the  owner 
of  the  dominant  tenement  is  to  the  quimtum  of 
light  which  has  always  entered  the  windows 
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without  xeference  to  the  purpose  for  which  it 
has  been  used.  Martin  v.  Ooble  (1  Campb.  320) 
diaaented  from.  Mtore  t.  MeUl,  47  Law  J.  Rep. 
Q.B.  334  ;  Law  Bep.  3  Q.B.  D.  178. 

(i)  Penonal  ii^wriei  hy  raihbay  aeoiddnt, 

16.— The  right  direction  to  a  jniy,  who  have 
to  assess  damages  in  an  action  for  personal  in- 
juries sustained  in  a  railway  accident  by  a  pro- 
fessional man  making  a  large  income,  is  that, 
in  respect  to  the  plaintiff's  money  loss,  they 
should  not  attempt  to  arrive  at  an  absolnte  or 
mathematically  accurate  compensation,  bat 
should  give  a  fair  and  reasonable  compensation, 
taking  into  consideration  the  amount  of  his 
income  when  the  injuries  were  sustained,  the 
length  of  time  he  has  been  deprived  of  that  in- 
come, the  probability  of  his  having  continued 
to  earn  it  if  he  had  not  been  injured,  the  pro- 
spect of  his  being  able  to  earn  anything  in  the 
future,  and  all  the  other  circumstances  of  the 
case.  The  distinction  between  such  a  case  and 
the  case  of  Hadley  v.  BaxefidaU  (9  Exch.  Rep. 
841 ;  23  Law  J.  Bep.  Exch,  179)  pointed  out. 
Ph^JiUpg  V.  The  London  and  SotUh  Western 
RaUway  Company  (App.),  49  Law  J.  Rep.  Q.B. 
283 ;  Law  Rep.  5  Q.B.  D.  78,  280. 

(h)  Nominal  damages :  injwry  to  crops  by  rabbits. 

16. — The  plaintiff  let  lands  to  R.,  reserving 
the  right  of  sporting.  He  afterwards  let  the 
sporting  to  the  defendant,  who  covenanted  to 
keep  down  the  rabbits  so  that  no  appreciable 
damage  should  be  done  to  the  crops.  In  an 
action  for  breach  of  this  covenant, — Held,  that 
as  the  plaintiff  was  under  no  liability  to  com- 
pensate his  tenant  for  the  consequences  of  the 
defendant's  breach  of  covenant,  he  could  only 
recover  nominal  damages  against  the  defendant. 
West  V.  JSbvghton,  Law  Rep.  4  C.P.  D.  197. 

(I)  In  other  cases. 

Misfeasance  by  qffieer  of  company  taking  improper 
benefit.     [See  CoMPAinr,  D  31.] 

Person  induced  to  take  shares  by  fraudulent 
prospectus.    [See  Company,  A  3.] 

Sale  of  chattels  for   tpeoific  pwrpose.     [See 
Salb,  7.] 

Sale  of  land :  breach  of  contract :  time  of  the 
essence.   [See  Ybndob  and  Pubghassb,  16.] 

(G)  BBMOTBKEas  OF  DAMAGB. 

(a)  Failure  to  transmit  telegram. 

17. — The  defendant  made  a  profit  by  collect- 
ing messages,  and  transmitting  them  by  tele- 
graph to  America.  He  received  amongst  others 
a  message  from  the  plaintiffs  for  transmission 
to  their  correspondent  at  New  York,  containing 
an  order  for  goods,  but  the  message  was  in 
cypher,  wholly  unintelligible  to  any  but  the 
plaintiffs  and  their  correspondent  at  New  York. 
^Through  the  defendant's  negligence  the  mes- 
sage was  not  sent,  and  the  pi^^nHflF^  thereby 
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lost  profits  which  they  would  have  made  had 
the  order  been  executed: — Held,  in  an  action 
for  such  negligence,  that  the  plaintiffs  could 
not  recover  more  than  nominal  damages. 
Sanders  v.  Stuart,  45  Law  J.  Bep.  C.P.  662 ;  Law 
Bep.  1  C.P.  D.  326. 

(b)  Uhpunotuality  ofraihoay  company. 

18.— The  plaintiff  had  taken  a  ticket  at  the 
defendant's  station  in  Liverpool  for  Scarborough 
vid  Leeds.  In  consequence  of  delay  on  the 
journey  the  plaintiff  arrived  at  Leeds  after  the 
ordinary  train  had  left,  and,  though  travelling 
for  pleasure  only,  he  took  a  special  train  thence 
to  Scarborough.  In  an  action  to  recover  the 
cost  of  the  special  train,  the  Court  of  Common 
Pleas  held,  first,  that  the  facts  and  documents 
which  formed  the  contract  were  the  taking  and 
granting  of  the  ticket,  the  ticket,  the  time-table, 
and  the  conditions ;  secondly,  that  the  defen- 
dants thereby  contracted  to  make  every  reason- 
able effort  to  ensure  punctuality ;  thirdly,  that 
although  a  delay  of  a  few  minutes  would  not  be 
evidence  of  a  want  of  reasonable  effort,  yet  a 
long  or  unusual  delay,  such  as  had  occurred 
in  this  case,  was  evidence  calling  upon  the 
company  to  shew  that  it  arose  in  spite  of 
such  reasonable  effort,  and  that  there  was  evi- 
dence that  such  delay  was  the  cause  of  the 
plaintiff's  missing  the  corresponding  train  at 
Leeds ;  fourthly,  that  the  cost  of  the  special 
train  was  recoverable  as  damages.  On  appeal, 
the  jud^ent  below  was,  on  the  first  point, 
affirmed ;  on  the  second,  affirmed  (dissentiente, 
Cleasby,  B.) ;  on  the  third,  affirmed  Idisseniientey 
Baggallay,  J. A.),  and  on  the  fourth,  reversed. 
Leblanch  v.  The  London  and  North  Western 
Railway  Company  (App.),  46  Law  J.  Bep.  C.P. 
621 ;  Law  Bep.  1  C.P.  D.  286. 

Per  James,  L.J.— The  contract  is  to  be  read 
as  made  with  regard  to  that  particular  train  on 
that  particular  day ;  and  the  question  in  deter- 
mining whether  there  has  been  a  breaol^  is  - 
<*  Were  the  persons  having  the  control  and 
management  and  conduct  of  the  train,  on  that 
day  guilty  of  wilful  delay  or  reckless  loitering:? " 
Ibid. 

{c)  Costs  ef  consequent  Utigation. 

10. — In  consequence  of  the  defective  state 
of  some  asphalte  pavement  belonging  to  a  tram- 
way company,  H.,  while  driving  over  it  in  his 
cart,  was  thrown  out  and  injured,  and  forth- 
with znade  a  claim  for  compensation  on  the 
tramway  company.  The  tramway  company  had 
made  a  contract  with  the  plaintiffs,  by  which 
the  plaintiffs  were  to  lay  down  the  asphalte  and 
keep  the  same  in  repair  for  one  year  (at  the 
time  of  the  accident  unexpired),  and  the  plain- 
tiffs had  entered  into  a  similar  contract  with 
the  defendants.  On  receiving  notice  of  H.'s 
claim  the  tramway  company  gave  notice  to 
the  plaintiffs  to  meet  it,  and  the  plaintiffs 
handed  on  the  notioe  to  the  defendants.  The 
defendants  refused  to  meet  the  claim,  and  the 
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plaintifib  were  compelled  to  ondertake  the 
case  themselves,  and  forthwith  entered  into 
negotiations  with  H.»  which  eventually  resulted 
in  a  compromise  of  the  daim  for  a  certain  sum 
paid  to  H.  by  way  of  compensation,  with  costs 
of  settlement.  Li  an  action  by  the  plaintifb 
over  against  the  defendants  to  recover  the  sum 
paid  by  way  of  compromise  to  H.  and  the  costs 
incidental  thereto,  the  jury  found  that  the 
compromise  was  reasonable,  and  that  the  costs 
were  reasonably  incurred: — Held,  on  the  au- 
thority of  Baxendale  v.  The  London,  Chatham 
and  Dover  Raikvay  Compcmy  (44  Law  J.  Bep. 
Ezch.  20;  Law  Bep.  10  Exch.  35),  that  such 
costs  were  not  recoverable.  Fither  v.  The  Vol 
de  Traeen  AsphaUe  Ompany,  45  Law  J.  Bep. 
O.P.  479 ;  Law  Bep.  1  O.P.  D.  611. 

(d)  Wrofigful  worMng  of  mines, 

20. — The  defendant  wrongfully  worked  the 
plaintifEs'  coal,  so  that  some  coal  left  in  large 
pillars  was  rendered  partly  by  the  effect  of 
crushing  less  valuable  to  work: — Held,  that, 
inasmuch  as  the  physical  constitution  of  the 
nnworked  ooal  was  diianged,  damages  would  be 
given  for  the  injury  to  the  unworked  coal. 
WUUam$  V.  Raggett,  46  Law  J.  Bep.  Chanc.  849. 

(jef)  Detention  of  ihip, 

21. — By  charter-party  it  was  agreed  that  the 
plaintiff's  ship  should  go  to  a  port,  and  there 
"load  in  regular  turn  "  a  cfirgo  from  the  defen- 
dants. On  her  arrival  the  defendants  made  de- 
fault in  supplying  cargo,  whereby  she  lost  one 
turn.  Wind  afterwards  came  on  to  blow,  and  the 
harbour-master  therefore  would  not  allow  the 
ship  to  take  up  her  loading  berth  for  three  days 
more : — Held,  that  the  default  of  the  defendants 
was  the  proximate  cause  of  the  detention  during 
those  three  days,  and  that  the  plaintiff  was  en- 
titled to  damages  as  demurrage  in  respect  of 
them.  Jones  v.  Adamson,  45  I^w  J.  Bep.  Exch. 
64 ;  Law  Bep.  1  Ex.  D.  60. 

22. — In  an  action  against  the  defendants  for 
breach  of  contract  in  improperly  repairing  a 
sea-going  steam-vessel,  the  plaintiffs  claimed 
damages  for  the  loss  sustained  by  the  detention 
of  the  vessel  by  reason  of  such  improper  re- 
pairs : — Held  (on  the  authority  of  Hadley  v. 
BaxendaU,  9  Exch.  Bep.  341 ;  28  Law  J.  Bep. 
Exch.  179),  that  they  were  entitled  to  do  so, 
the  detention  of  the  vessel  being  the  probable 
result  of  the  breach  of  contract.  WUson  v.  The 
General  Iron  Sorew  ColUery  Company  (Zim.), 
47  Law  J.  Bep.  Q.B.  239. 

(/)  Damage  from  diseased  animdli, 

28. — The  defendants  sold  a  cow  to  the  plain- 
tiff with  a  warranty  that  the  cow  was  free  from 
the  foot  and  mouth  disease.  The  cow  in  fact 
had  that  disease,  and  the  plaintiff,  who  was  a 
farmer,  having  put  the  cow  with  other  cows  of 
his,  she  communicated  the  disease  to  them,  and 
they  died  in  consequence.  In  an  action  for 
such  breach  of  the  warranty  the  Judge  at  the 


trial  directed  the  jury  that  in  assessixig  the 
damages  they  might  tiSce  into  account  the  loss 
arising  from  the  injury  to  the  other  cows,  if 
they  thought  the  defendant  knew  or  ought  to 
have  known  that  the  plaintiff  was  a  f^mer, 
and  would  in  the  ordinary  course  of  his  business 
as  a  farmer  place  the  cow  with  other  cows,  as 
then  the  damage  resulting  from  the  breach  of 
the  warranty  was  one  which  would  naturally 
occur  from  such  breach,  and  would  be  in  the  con- 
templation of  both  parties  at  the  time  the  war- 
ranty was  given : — Held,  that  such  direction 
was  right.  Smith  v.  Qreen,  45  Law  J.  Bep.  C.P. 
28  ;  Law  Bep.  I  C.P.  D.  92. 

(^)  8aXerfla/nds:  etepenses  qf  attempted  resaie. 

24. — A  vendor  having  reason  to  be  put  on 
enquiry  as  to  the  nature  of  the  tenure  of  certain 
land,  which  he  believed  was  freehold,  sold  and 
conveyed  it  as  freehold.  The  land  was  really 
copyhold.  The  Court  set  aside  the  sale  at  the 
instance  of  the  purchaser,  though  the  contract 
had  been  performed.  Hart  v.  Stvaiy^  47  Law  J. 
Bep.  Chanc.  6 ;  Law  Bep.  7  Ch.  D.  42. 

The  expenses  of  the  purchaser  about  his  pur- 
chase were  allowed  him  byway  of  damages, but 
damages  in  respect  of  expenses  incurred  in  re- 
spect of  an  attempted  resale  were  refused,  as 
being  too  remote.    Ibid. 

Ibr  breach  of  contract  in  speeifio  performance 
action,    [See  Vendor  and  Purchaser,  23.] 

Contract  by  company  to  allot  fully  paid-^p 
shofires :  meastire  of  damages,  [Bee  Company, 
D72.] 

DAMP. 
Nuisance  by.    [See  NuifiANCS,  3.] 


DANCING. 

Custom  to  dance  on  freeholds  of  another,    [See 
Custom,  2.] 


abaction  of,  keeping 

DOO  LlOBNCE.] 


DAr. 

dog  without  licence,    [See 


DE  BENE  ESSE. 
[See  EviDBKCB,  31.] 

DEBENTUBE. 

Beguesf  cf,  ademption,    [See  LsaACT,  22.] 

Beq;iiest  of  to  charity,    [See  Charity,  7-9.] 

Debenture  stock :  priorities  of  different  issues, 
[See  Bailway,  2.] 

Rights  of  debenture  holders,    [See  Company. 
D  48.^.] 


DBBTOE  AND  OBBDITOB— DBBTOBS  ACTS 
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DBBTOR  AND  CRBDITOB. 

(A)  AsaiGNMBNT  OF  DEBT. 

(B)  Joint  and  Sbvbbal  Liability  :  Effect 

OF    Judgment    against  one   Joint 
Gontbactob. 

(C)  Appbopbiation  of  Payments. 

(A)  Assignment  of  Debt. 

1. — One  Gk)ngh  contxaoted  with  the  defendant 
to  bnild  him  a  ship,  to  be  paid  for  in  instalments. 
Gongh  being  in  difficnlties,  the  defendant,  in 
order  that  the  ship  might  be  finished,  advanced 
him  the  whole  contract  price  before  it  became 
dae.  Before  the  last  100^.  was  advanced,  Gongh 
borrowed  a  like  sum  from  the  plaintiff,  and  by 
writing  assigned  to  him  the  lOOZ.  <*  to  become 
due  "  from  the  defendant.  The  defendant  had 
due  notice  of  this,  but  notwithstanding  ad- 
vanced the  remaining  1002.  to  Gongh :— Held 
(by  Bramwell,  L.  J.,  and  Cotton,  L.J.,  disientiente 
Brett,  L.J.),  that  he  was  liable  to  pay  the  lOOZ. 
to  the  plaintiff,  the  assignment  being  a  good 
one  nnder  the  Judicature  Act,  1873,  s.  25, 
sub-s.  6.  Briee  v.  Bamiister  (App.),  47  Law  J. 
Bep.  Q.B.  722 ;  Law  Bep.  3  Q.B.  D.  669. 

[And  see  Bankbuptcy,  D  28 ;  Champbbty  ; 

Stamp,  6.] 

(B)  Joint  and  Bbvebal  Liability  :  Bffegt 
OF    Judgment  against    one  Joint 

GONTBAOTOB. 

2. — The  appellants  recovered  judgments 
againBt  W.  k,  Co.  for  breach  of  contracts,  in  re- 
spect of  which  the  respondent  was  a  partner 
with  W.  &  Co.  and  jointly  liable  to  the  appel- 
lants. W.  k,  Co.  became  bankrupts,  and  the 
appellants  having  received  a  dividend  in  the 
buikruptcy  sued  the  respondent  for  the  balance 
due  upon  the  contracts : — Held  (on  appeal  from 
the  Court  of  Appeal  and  Common  Pleas  Divi- 
sion, 46  Law  J.  Bep.  C.P.  666  ;  Law  Bep.  3  C.P. 
D.  2^)8),  that  there  was  no  principle  of  equity 
which  would  prevent  the  operation  of  the  rule 
laid  down  in  King  v.  Hoare  (13  Mee.  &  W.  494 ; 
14  Law  J.  Bep.  Bzch.  29),  that  judgment  re- 
covered against  one  or  more  of  several  joint 
contractors  is  a  bar  to  an  action  upon  the  same 
contract  against  the  others.  KendaU  and  ethers 
V.  Samikan  (H.L.),  48  Law  J.  Bep.  C.P.  706; 
Law  Bep.  4  App.  Cas.  604. 

The  expression,  that  partnership  debts  are  in 
equity  joint  and  several,  is  only  to  be  taken  sub 
modo,  that  is  to  say,  as  meaning  that  there  is 
no  survivorship  of  liability  in  £vour  of  a  de- 
ceased partner.    Ibid. 

Held  also  {dU$entiente  Lord  Penzance),  that 
the  abolition  of  pleas  in  abatement  under  the 
Judicature  Acts  did  not  take  away  the  right  of 
a  defendant  to  insist  on  his  co-oontraotors  being 
joined  as  defendants,  and  consequently  did  not 
affect  the  validity  of  the  rule  in  Xing  v.  Hoare. 
Ibid. 

•  Per  Lord  Penzance. — Under  the  Judicature 
Acts  a  defendant  has  no  longer  an  absolute  right 


to  insist,  by  plea  in  abatement  or  otherwise,  on 
being  sued  together  with  his  co-contractors  or 
not  at  sU ;  and  inasmuch  as  that  right  formed 
the  g^und  of  the  rule  in  Mng  v.  Hoare,  that 
rule  is  no  longer  law.    Ibid. 

(C)  Appbopbiation  of  Payments. 

8. — ^Where  a  firm  and  a  debtor  of  the  firm 
had  transactions  with  each  other  both  before 
and  vJtt&t  a  change  in  the  firm,  but  there  was 
no  specific  appropriation  of  certain  payments  by 
the  debtor,  and  the  debtor  sent  in  a  statement 
to  the  new  firm  treating  the  whole  account  as 
one : — Held,  that  the  payments  must  be  appro- 
priated to  the  earliest  items.  Hooper  v.  Keay, 
Law  Bep.  1  Q.B.  D.  178. 

4,— A  debtor  owed  his  creditor  a  debt  con- 
sisting of  several  items  of  cash  advances.  Some 
of  these  advances  were  made  more  than  six  years 
before,  and  some  within  six  years  of  the  action. 
The  debtor  made  a  small  cash  payment  in  1873, 
without  appropriating  it  to  any  particular  ad« 
vance.  The  creditor  made  an  affidavit  in  the 
action,  saying  that  this  payment  was  made  on 
account  of  iXL  the  cash  advances.  He  was  not 
cross-examined  :~Held,  that  there  was,  under 
the  circumstances,  evidence  of  a  payment  on  ac- 
count of  all  the  advances  sufficient  to  take  the 
whole  debt  out  of  the  Statute  of  Limitations. 
In  re  Ra/iarforth,  Owynn  v.  Owyrm,  48  Law 
J.  Bep.  Chanc.  726. 

BmI^  in  Cla/gton*i  Caee :  fiUowing  iruit  numeg, 
[See  Tbust,  C  7.] 

SpeciJU  appropriation  of  funds  in  hands  of 
bankers:  duty  of  principal:  discharge  of 
surety,    [See  Bankeb,  7.] 


Attachment  of  debt,    [See  Attachment,  1-14.] 

Bequest  to  debtor.    [See  Legacy,  4,  6.] 

Bequest  to  creditor,    [See  Legacy,  6,  7.] 

Oronm  debt :  recognisance  for  costs  in  House  of 
Lords:  person  bound  bUy  liable  to  imprison^ 
ment,    [See  Dbbtobs  Aot,  1.] 

Proof  of  [See  Administbation,  8-12 ;  Bank- 
buptcy, D ;  Company,  H  32-60.] 

BtnJt :  specialty,    [See  Adminibtbation,  9.] 
DEBTOBS  ACTS. 

(A)  IMPBISONMENT. 

(a)  Crown  debtor, 

(h)  Mauor^s  Court:   debtor   Umng  beyond 

tocdl  limits, 
(e)  Defaulting  trustees, 

(d)  Defaulting  attorney :  service. 

(e)  Debtor's  wife  having  separate  estate, 
(/)  Qfnmetion  of  infa/ni,  wider  section  12. 
(g)  PoTver  to  commit  more  than  once. 

(A)  jpbfwi  qf  order  for  committal, 

(B)  DiBOHABGB  FBOM  ABBBST. 

(a)  J}^ault  inpayment  into  court. 

(b)  Person  imprisoned  for  eofitempt  of  court* 
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DBBTOBS  ACTS. 


(0)  NOTIOB  OF  WbIT  of  ATTAOHMBHT. 

(D)  Fraudulbnt  Dkbtob. 

[Amendment  of  the  Debtors  Act,  1869,  and 
the  Debtors  Act  (Ireland),  1872.  41  &  42  Vict. 
C.64.] 

[Provisions  for  the  abcdition  of  imprisonment 
for  debt  in  Scotland,  and  for  the  ponislmient  of 
fraudulent  debtors.    43  &  44  Vict.  c.  34.] 

(A)  IMPBISOKMBNT. 

(a)  Grown  debtor. 

1, — The  recognisance  entered  into  before  the 
clerks  of  Parliament  to  secure  the  costs  of  an 
appeal  to  the  House  of  Lords,  constitutes  a 
cSrown  debt,  which  is  not  subject  to  the  provi- 
sions of  the  Debtors  Act,  and  therefore  the  person 
bound  by  such  recognisance  is,  when  the  same  is 
estreated,  liable  to  imprisonment  for  non-pay- 
ment of  the  sum  in  which  he  is  bound.  In  re 
Smith,  46  Law  J.  Bep.  Bzch.  73 ;  Law  Bep.  2 
Sz.  D.  47. 

(h)  Mayor*i  Court :  debtor  Uving  beyond  loeal 

Hnwte, 
2. — The  power  of  making  an  order  for  pay- 
ment of  a  debt  due  on  a  judgment  of  a  Superior 
Court,  and  of  committing  the  debtor  in  case  of 
default,  which  is  conferred  on  Inferior  Courts 
by  section  5  of  the  Debtors  Act,  1869  (32  k  33 
Vict.  c.  62),  cannot  be  exercised  by  the  Mayor's 
Court  of  London  if  the  debtor  does  not  reside 
or  cany  on  business  within  the  City  of  London 
at  the  time  he  is  summoned  on  such  judgment. 
Waeher  v.  EUiatty  46  Law  J.  Bep.  C.P.  144 ; 
Law  Bep.  1  C.P.  D.  169. 

(0)  DrfavUing  truetee, 

d«— The  policy  of  the  Debtors  Acts,  1869, 1878, 
as  to  the  imprisonment  of  defaulting  trustees, 
is  not  the  punishment  of  the  trustee  but  the 
payment  of  the  money.  Therefore  where  a  de- 
faulting trustee,  on  beang  served  with  notice  of 
motion  for  a  writ  of  attachment  stated  by  affi- 
davit (which  was  uncontradicted),  that  he  had 
no  means  at  present  of  paying  and  was  not  aware 
when  he  should  be  able  to  pay,  the  Court  refused 
to  make  any  order  on  the  motion  on  the  ground 
that  no  good  purpose  would  be  served  by  send- 
ing the  man  to  prison.  Barrett  v.  Hammond, 
48  Law  J.  Bep.  Chanc.  249 ;  Law  Bep.  10  Ch.  D. 
286  (but  see  next  case). 

4.^The  Debtors  Act,  1869,  although  it  abo- 
lishes imprisonment  for  debt  in  the  case  of  an 
honest  debtor,  is  at  the  same  time  intended  for 
the  punishment  of  a  fraudulent  or  dishonest 
debtor,  and  is  in  that  sense  vindictive.  The 
Debtors  Act,  1878,  was  not  passed  with  the  object 
of  getting  rid  of  the  penal  clauses  of  the  Act  of 
1869,  but  only  to  give  the  Judges  a  judicial  dis- 
cretion in  dealing  with  exceptional  cases.  Bar- 
rett V.  Hammond  (48  Law  J.  Bep.  Chanc.  249 ; 
Law  Bep.  10  Ch.  D.  286)  not  followed.  Marru 
V.  Inaram,  49  Law  J.  Bep.  Chanc.  128 ;  Law  Bep. 
18  Oh.  D.  838. 


A  **  person  acting  in  a  fiduciary  capacity/* 
within  the  meaning  of  the  Debtors  Act,  1869» 
s.  4,  sub-s.  8,  is  a  person  standing  in  a  fidudaiy 
relationship  towards  any  other  person  entitled  to 
call  upon  lum  to  pay  money,  whether  that  person 
is  the  plaintiff  or  not,  or  one  of  the  plaintiffs 
in  the  action  in  which  the  order  for  payment  is 
made.    Ibid. 

A  son  was  employed  by  his  father  ajB  manager 
of  a  farm,  and  in  that  capaoity  sold  some  of  the 
farming  stock,  and  received  the  proceeds.  On 
the  death  of  the  father,  an  action  was  brought 
by  persons  interested  in  Ms  estate  against  the 
son  for  payment  of  the  sums  received  by  him, 
and  for  accounts;  and  an  order  was  made  for 
payment  into  Court  by  the  son.  On  failure  to 
comply  with  this  order, — Held,  that  the  son  was 
a  **  person  in  a  fiduciary  capacity "  within  the 
meaning  of  the  Debtors  Act,  1869,  s.  4,  sub-s.  3, 
and  a  writ  of  attachment  was  directed  to  be 
issued  against  him.  The  Court  considered  it  no 
answer  to  the  motion  for  the  writ  that  the  son 
had  no  means  of  payment,  even  if  such  were  the 
fact;  but  on  the  evidence  the  Court  was  not 
satisfied  that  he  had  not  the  means  of  payment. 
Ibid. 

The  words  "  High  Court  of  Justice  *'  in  section 
76  of  the  Judicature  Act,  1873,  must  be  used  in 
substitution  for  the  words  "  Court  of  Equity  "  in 
section  4,  sub-section  3,  of  the  Debtors  Act,  1869. 
The  exceptions  in  the  4th  section  of  the  Debtors 
Act,  1869,  discussed.    Ibid. 

5, — ^A  director  of  a  company  to  whom  a  num- 
ber of  fully  paid-up  shares  in  the  company  had 
been  given,  some  of  which  at  the  date  of  the 
winding-up  remained  standing  in  his  name,  while 
the  remainder  had  been  transferred,  some  for 
value  and  others  for  a  nominal  consideratiion, 
having  been  ordered  to  pay  the  full  nominal 
value  of  all  the  shares,  and  having  made  default 
in  payment, — Held,  upon  motion  for  his  com- 
mittal for  non-payment,  that  he  was  not  liable 
to  imprisonment  as  not  falling  within  the  8rd 
exception  to  section  4  of  the  Debtors  Act,  1869. 
In  re  The  Diamond  Fuel  Compaoiy ;  em  parte 
MHea^fe,  49  Law  J.  Bep.  Chana  847;  Law  Bop. 
13  Ch.  D.  816. 

{d)  BrfauUing  attorney :  tervice, 

6, — A  notice  of  motion  for  a  writ  of  attach- 
ment for  disobedience  to  an  order  made  on  an 
original  petition  need  not,  as  well  as  the  order, 
be  served  personally  on  the  respondent  to  the 
petition,  but  may  be  served  by  being  left  at  his 
residence.  Browning  v.  8aHn  (46  Law  J.  Bep. 
Chanc.  728 ;  Law  Bep.  6  Ch.  D.  611 ;  No.  16 
infra)  explained.  In  re  A  Solicitor,  49  Law  J. 
Bep.  Chanc.  296  ;  Law  Bep.  14  Ch.  D.  162. 

7, — Service  of  an  order  to  answer  interrmp 
tories  upon  the  solicitor  of  a  party  is,  under 
Older  XXXI.  rule  21,  sufficient  service  to  found 
an  application  for  attachment.  So  held  where 
the  party  in  default  had  in  fact  notice  of  the 
order.  In  re  Muloaeter,  BaUton  v.  Nmuon,  47 
Law  J.  Bep.  Chanc.  609. 


DEBTOiftB  ACTS. 


2^ 


(e)  Lebtin^i  wife  hatmg  $9p(trate  estate, 

8. — The  defendant  was  committed  to  prison 
for  six  weeks  for  default  in  payment  of  an 
instalment  of  102.  pursuant  to  an  order  under 
the  Debtors  Act,  1869,  upon  an  affidavit  by  the 
plaintiff  that  the  defendant  was  residing  in  a 
large  well-furnished  house,  keeping  horses,  car- 
riages, a  groom,  and  other  servants,  and  living 
in  the  style  of  a  country  gentleman  of  means ; 
that  he  had  been  seen  on  several  occasions  at 
different  towns  and  places  with  his  horse  and 
carriage,  and  always  appeared  to  have  money  at 
his  command;  and  that  the  plaintiff  was  in- 
formed and  believed  that  he  had  ample  means 
to  pay  the  debt  and  costs  in  the  action.  The 
defendant  swore  that  all  the  furniture,  horses, 
carriages,  and  effects  at  the  house  above  men- 
tioned belonged  to  his  wife,  and  were  bought 
and  maintained  by  her  separate  money  and  es- 
tate ;  that  the  groom  and  other  servants  were 
the  servants  of  his  wife,  and  maintained  at  her 
sole  expense ;  that  he  had  no  horse  or  ccirriage 
or  any  other  property  of  his  own,  nor  had  he 
money  at  his  command  that  would  enable  him 
to  attend  Court  to  answer  the  application,  and 
his  wife  declined  to  supply  him  with  any ;  and 
that  he  was  unable  to  pay  the  debt  and  costs 
in  the  action : — Held,  nevertheless,  that  the 
order  of  commitment  must  be  affirmed.  Ha/r^er 
V.  Sorimgcowr,  Law  Bep.  5  C.F.  D.  866. 

(/)  Omwietion  t^f  infamt^  under  tectum  12. 

9. — The  prisoner  was  convicted  under  section 
12  of  the  Debtors  Act,  1869  (.32  &  33  Vict.  c.  62), 
for  that  he,  within  four  months  before  the  pre- 
sentation of  a  bankruptcy  petition  against  him, 
upon  whidi  he  was  adjudged  bankrupt,  quitted 
England,  taking  with  Mm  property  to  the 
amount  of  20Z.,  which  ought  by  law  to  have 
been  divided  amongst  his  creditors.  The  pri- 
soner, who  traded  in  HuU,  left  England  with  a 
sum  of  money  exceeding  202.,  and  was  during 
his  absence  adjudged  bankrupt.  At  the  time 
he  was  so  adjudged,  he  was,  as  also  at  the  pre- 
sent time,  a  minor.  The  debts  proved  agamst 
his  estate  in  the  bankruptcy  were  trade  debts, 
and  it  did  not  appear  that  any  debts  for  neces- 
saries supplied  to  him  existed : — Held,  that  the 
conviction  could  not  be  upheld,  because  the  pri- 
soner had  no  creditors  amongst  whom  the  said 
sum  of  money  ought  by  law  to  have  been 
divided,  the  trade  contracts  being,  by  the  Infants 
Betief  Act,  1874  (87  &  88  Vict.  c.  62.  s.  1),  void. 
Beg.  V.  WUmn,  49  Law  J.  Bep.  M.C.  13 ;  Law 
Bep.  6  Q.B.  D.  28. 

(^)  Power  t§  oommU  mare  than  ance, 

10. — ^Where  a  judgment  debtor  refuses  or 
neglects  to  pay  the  judgment  debt  which  he 
has  been  ordered  to  pay  in  one  sum,  and  not  by 
instalments,  there  is  no  power  under  section  6 
of  the  Debtors  Act,  1869  (32  &  83  Vict.  o.  62\ 
to  commit  bim  to  prison  more  ihaa  once,  al- 
though aftor  tho  fint  oommittal  it  it  pcoTvd  h9 


has  the  means  of  paying  the  sum  in  respect  of 
which  he  still  nu^es  default.  Hinknt  v.  WiUe^ 
45  Law  J.  Bep.  C.F.  420 ;  Law  Bep.  1  C.P.  D. 
229. 

(A)  Ihrm  of  order  for  eotnmiUal, 

11. — ^Where  a  man  makes  default  in  payment 
of  a  sum  of  money  which  he  has  been  ordered 
by  the  Cowct  to  pay,  he  cannot  be  attached  for 
contempt,  but  must  be  proceeded  against  under 
the  Debtors  Act,  s.  5.  But  where  a  Judge  made 
an  order  for  the  committal  of  a  defaulting  party 
under  the  Debtors  Act,  and  the  order  was  drawn 
up  by  the  registrar  in  the  presence  of  the  debtor 
in  the  form  of  an  attachment  for  contempt-, 
from  which  the  debtor  appealed,  the  Court  dis- 
missed the  appeal  and  directed  the  order  to  be 
rectified.  As  a  g^eral  rule,  when  a  Judge  has 
been  judicially  satisfied  of  the  ability  of  a 
debtor  to  pay  the  amount  in  which  he  has  made 
default,  the  Court  of  Appeal  will  not  interfere 
with  his  conclusion.  EsdaUe  v.  Vtuer  (App.), 
Law  Bep.  13  Ch.  D.  421. 


(B)  DiSGHABOB  FBOM  ABBEST. 

(«)  D^auU  in  payment  into  Court, 

12. — A  person  was  committed  to  prison  for 
contempt  of  Court  in  breaking  an  carder  not  to 
communicate  with  a  ward  of  Court.  An  order 
was  made  that  on  paying  certain  costs  the  pri- 
soner should  be  released.  He  failed  to  pay  the 
costs: — Held,  that  inasmuch  as  he  had  not 
purged  his  contempt  he  was  not,  under  the 
Debtors  Act,  in  prison  for  debt,  or  entitled  to 

be  released.    In  re  M (App.),  46  Law  J. 

Bep.  Chanc.  24. 

18. — ^A  person  attached  for  default  in  pay- 
ment of  money  in  his  possession,  or  under  bis 
control,  which  he  has  been  ordered  by  a  Court 
of  Equity  to  pay,  cannot,  by  causing  himself  to 
be  made  bankrupt,  entitle  himself  to  be  dis- 
charged from  custody.  Earl  of  Lewet  v.  Bamett 
(App.),  47  Law  J.  Bep.  Chanc.  144 ;  Law  Bep. 
6  Ch.  D.  262. 

(>)  Prisoner  for  eontempt  of  Court, 

14. — ^A  defendant  in  prison  for  contempt  wiU 
be  discharged  from  prison  on  clearing  his  con* 
tempt,  and  though  liable  to  pay  the  costs  of  the 
contempt,  is  not  liable  to  be  detained  in  prison 
until  payment.  Jaekeon  v.  Manhy^  46  Law  J. 
Bep.  Chanc.  63 ;  Law  Bep.  1  Ch.  D.  86. 
[And  see  CoirrBXPT  of  Coubt,  2.] 

(C)  Notice  of  Weit  of  Attachicent. 

16. — ^No  writ  of  attachment  ought,  in  future, 
to  be  issued,  under  either  the  old  or  the  new 
practice,  without  notice  to  the  party  to  be 
affected  by  it.  Dallas  v.  Olyn,  46  Law  J.  Bep. 
Chanc.  51. 

16. — Service  of  a  notice  of  motion  for  a  writ 
of  attaobment  npon  the  solicitor  on  the  record, 
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of  the  party  against  whom  the  attachment  is  to 
be  issued,  is  soflScient  notice  to  the  party,  with- 
out personal  service.  Bronminff  v.  Sabin,  46 
Law  J.  Rep.  Chanc  728 ;  Law  Bep.  6  Ch.  D. 
611. 

[And  see  Ko.  6  supra.] 

(D)  Fbaudulbnt  Dbbtob. 

17. — A  trader,  when  insolvent,  and  within 
four  months  of  his  bankruptcy,  obtained  goods 
on  credit  for  exportation,  and  at  once  pledged 
the  bills  of  lading ;  and  could  give  no  account 
of  the  application  of  the  money  so  raised.  The 
trustee  reported  that  he  had  been  guilty  of 
offences  under  sub-sections  14  and  15  of  section 
11  of  the  Debtois  Act,  1869,  and  applied  under 
section  16  for  an  order  for  his  prosecution : — 
Held,  that  to  bring  the  case  within  sub-sections 
14  and  16  of  section  11  you  must  shew  dealings 
with  the  goods  themselves  otherwise  than  in  the 
ordinary  course  of  trade,  and  that  the  applica- 
tion of  the  money  obtained  by  an  ordinary 
dealing  was  for  this  purpose  immaterial.  Per 
Mellii£,  L. J.,  the  fraud  mentioned  in  sub-section 
13  of  section  11  (providing  for  the  case  of  ob- 
taining property  on  credit  by  false  representa- 
tion or  other  fraud)  must  be  active  fraud  similar 
to  false  representation.  Application  for  leave 
to  prosecute  refused.  Jb  parte  Brett;  in  re 
Hodgson  (App.),  46  Law  J.  Bep.  Bankr.  17 ;  Law 
Bep.  1  Ch.  D.  161. 

18« — An  order  having  been  made  ew  parte 
under  section  16  of  the  Debtors  Act,  1869,  for 
the  prosecution  of  a  bankrupt  with  another 
person  for  offences  under  the  Act, — ^Held,  that 
such  other  person  had  no  locut  etandi  to  appeal 
from  the  order.  J^ parte  Brown;  in  re  Appleby 
(App.),  45  Law  J.  Bep.  Bankr.  116 ;  Law  Bep. 
2  Ch.  D.  799. 

19. — Where  an  application  by  the  trustee  for 
leave  to  prosecute  the  debtor  for  fraudulent 
concealment  under  the  Debtors  Act,  1869,  was 
refused  in  the  County  Court,  but  the  trustee 
continued  the  prosecution  and  obtained  a  con- 
viction, and  then  appealed  against  the  order  of 
refusal  in  order  to  obtain  the  costs  of  prosecu- 
tion from  the  Treasury, — the  Chief  Judge,  hold- 
ing that  the  Court  below  ought  upon  the  evi- 
dence to  have  made  an  order  to  prosecute,  made 
such  order  nunc  pro  tunc.  In  re  Stanlake  ^ 
Son  ;  eao  parte  Priestly,  48  Law  J.  Bep.  Bankr. 
48 ;  Law  Bep.  10  Ch.  D.  774. 

20. — A  foreigner,  temporarily  in  this  country, 
being  served  with  a  debtor  summons,  prepared 
to  return  to  his  own  country : — Held,  that  there 
was  no  presumption  that  he  was  going  away  to 
avoid  paying  the  debt.  Ea  paHe  Chstierrez ; 
in  re  Gutierrez  (App.),  Law  Bep.  11  Ch.  D.  298. 

[And  see  No.  9  supra ;  Bankbuftct,  H  6.] 

Arrest  on  mesne  process :  writ  qf  ne  exeat,    [See 
Nb  Bxbat  Bbgno,  2.] 

DBBTOBS*  SUMMONS. 
[See  Bavkbuptot,  B  24 ;  M  24-84.] 


DBCLABATION. 

By  eowrt,  of  future  rights,    [See  Pbactioe,  B 

7.] 
Cf  deceased  persons^  odmissiMUy  qf,inevi  denee. 

[See  EviDBKOB,  6-7.] 

Of  trust.    [See  ADMlNiSTBATlONy  5;  Tbubt, 
A  2.] 

DECBEE. 
[See  Practice,  B.] 

DEED. 

(A)  CONBTBUCnON  OF. 

(a)  Whether  to  he  oongtrusdagaingt grantor: 

"watereoii/rse:"  "spring,** 
(h)  Acknowledgment  qf  debts :  impUed  ooeC' 

nant  to  pay. 
(e)  Inconsistency    between   habendum    and 

reddendum,  and  between  lease  and 

counterpart. 

(B)  ESTOPPBL  BY. 

(C)  Bectipication  op. 

(A)  CONBTBUOnON  OP. 

(a)  Whether  to  be  construed  against  grantor : 
"watercourse:"  "spring** 
1. — T.  granted  in  1844  certain  watercourses 
and  springs  and  streams  of  water,  as  indicated 
on  a  plan  annexed  to  the  deed,  to  a  waterworks 
company,  and  gave  them  power  from  time  to 
time  to  enter  upon  the  lands  conveyed,  and  to 
dig  and  remove  the  soil  for  the  purpose  of  con- 
structing or  repairing  the  watercourse,  and  all 
other  powers  requisite  to  enable  them  to  enjoy 
the  premises,  but  reserved  the  right  to  the  mines 
and  minerals  under  the  springs  or  streams,  and 
declared  that  T.  should  have  a  right  to  the 
overflow  water  when  it  should  be  useless  to  the 
company.  Subsequent  to  the  grant  T.  con- 
structed three  weirs  and  a  large  reservoir  to 
enable  him  to  use  the  overflow  water.  At  the 
time  of  the  grant  there  was,  although  neither 
grantor  nor  grantees  knew  of  it,  a  **  throttle '"  or 
weir  in  the  principal  watercourse,  which  con- 
siderably increased  the  amount  of  the  overflow 
water.  Li  1876  this  was  removed  by  the  Cor- 
poration (then  the  proprietors  of  the  water- 
works), azid  an  enlarged  culvert  was  laid  down 
in  its  place.  This  alteration  much  diminished 
the  overflow  water,  and  T.  asked  for  an  injunc- 
tion to  restrain  the  Corporation  from  enlarging 
the  size  or  altering  the  level  of  the  watercourse, 
and  for  an  order  Uiat  the  throttle  might  be  re- 
stored:— Held  (affirming  the  decision  of  the 
Vice-chancellor  of  the  Lancashire  Palatine 
Court),  that  the  deed  of  grant  only  passed  the 
actual  watercourse  as  it  Uien  existed,  and  the 
particular  springs  and  streams  shewn  on  the 
plan,  and  that  it  did  not  pass  either  the  land  on 
which  the  watercourse  was  situate  or  the  right 
to  the  whole  of  the  water,  which  by  any  means 
found  itB  way  into  the  wateroouzse,  and  that  T. 
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was  therefoie  entitled  to  the  injunction  and  the 
order  asked  for.  Taylor  v.  l%e  Corporation  of 
8t.  Helens  (App.)>  46  Law  J.  Rep.  Ghana  867 ; 
Law  Bep.  6  Ch.  D.  264. 

Per  Jessel,  M.B. — The  maxim  that  a  grant  in 
which  there  is  any  obscnrity  or  difficulty  must 
be  oonstraed  most  strongly  against  the  grantor 
has  no  application  at  the  present  time.    Ibid. 

Per  James,  L.J.,  and  Bramwell,  L.J. — ^When 
powers  to  make  certain  works  are  granted  by 
Act  of  Parliament  they  can  only  be  exercised 
once  and  for  all,  and  the  grantees  have  no  power 
afterwards  to  enlarge  sndi  works.    Ibid. 

(h)  AehnowUdgmeKt  of  debt :  implied  oovena/nt 

to  pay, 

2. — By  the  acknowledgment  of  a  debt  in  a 
deed  under  seal,  a  covenant  to  pay  will  not  be 
implied  where  the  acknowledgment  is  merely 
collateral  to  the  purpose  for  which  the  deed  was 
executed.  Jaekton  v.  The  North  Eastern  Bail' 
way  Company^  47  Law  J.  Bep.  Chanc.  303 ;  Law 
Bep.  7  Ch.  D.  573. 

{e)  IfUfofisisteney  hetneen  habendum  and  red- 
dendum and  between  lease  and  counterpart. 

8. — The  mle  that  where  there  is  a  discrepancy 
between  the  habendum  and  the  reddendum  in 
a  lease  the  habendum  is  to  prevail  does  not 
apply  to  cases  where  it  appears  upon  the  face  of 
the  deed  that  the  habendum  is  wrong.  And  the 
rule  that  where  there  is  a  discrepancy  between 
the  lease  and  the  counterpart  the  lease  is  to 
prevail  does  not  apply  when  the  mistake  is 
clearly  in  the  lease.  BureheU  v.  C^rh  (App.), 
46  Law  J.  Bep.  C.P.  115 ;  Law  Bep.  2  C.P.  D. 
88. 

A  lease  of  certain  premises  was  granted  in 
1784,  habendum  for  94  J  years,  reddendum  for 
91^  years.  In  the  counterpart  the  term  was 
uniformly  mentioned  as  for  91^  years.  In  1876 
the  assignee  of  the  lessor  brought  ejectment 
against  the  assignee  of  the  lessee : — Held  (revers- 
ing the  decision  below,  45  Law  J.  Bep.  C.P.  D. 
671 ;  Law  Bep.  1  C.P.  D.  602,  dissentiente  EeUy, 
C.B.),  that  the  lease  and  counterpart  must  be 
taken  as  one  document  and  construed  together, 
and  that  upon  the  true  construction  of  the 
deeds  so  taken  the  tenn  must  be  considered  as 
granted  for  91^  years.    Ibid. 

(B)  Ebtoppbl. 
Reoitak,  effect  tf.    [See  Bankbuptot,  M  36.] 

(B)  BBOTznoAnoN  of. 

Adion  to  set  aside  by  person  who  did  not  eoeO' 
oute,    [See  Mobtoagb,  41.] 

Lease,  setting  aside,  on  ground  cf  ooneealment, 
[See  MiNB,  16.] 

SettlemMt,  alteration  of,  by  Court  in  ease  of 
divorce.    [See  DlvoBGB,  28-33.] 

reeti^fication  of,  by  Chancery  Division,  [See 

Sbttlbmbnt,  27-32.] 

Lost  deed:   mortgagor  and   mortgagee,     [See 
MOBTGAOB,  60.  j 


DEFAMATION. 
[See  LiBBL,  Slandbb,] 

DEFBNCB. 
[See  Pbactiob,  W.] 

DEFENCE  ACT. 

User  of  land  vested  in  Secretary  of  State  for 
War.    [See  Injunction,  20.] 

DELAY. 

Effect  of,  as  bar  to  action.  [See  Diyobob,  II ; 
Eyidbnck,  32 ;  Injunction,  12 ;  Shipping 
Law,  B  3 ;  Spbcific  Pbbfobmancb,  17, 18.] 

Interest  on  legacy:  empress  trust.  [See  Limi- 
tations, Statutb  of,  6.] 

Begistration  qf  trade  mark,  in  applying  for. 
[SeeTBADB  Mabk,  13.] 

DENTISTS   ACT. 

[Amendment  of  the  law  relating  to  Dental 
Practitioners,  41  k  42  Vict.  c.  33.] 

DEMTTBBAGE. 
[See  Shipping  Law,  G.] 

DEMUBBEB. 
[See  Pbacticb,  W  38-43.] 

DEPOSIT. 

Equitable  mortgage  by.    [See  MOBTGAGB,  36, 

38.] 

Ibffeiture  of,  by  served.    [See  CoNTBACT,  16.] 
ParUamcntary.      [See   Pabliambntaby    Db- 

POBIT.] 

Sale  qfland,  on.  [See  Ybndob  and  Pub« 
CHABBB,  21,  26 ;  Ebtoppbl,  6.] 

Wager:  action  to  recover  deposit.  [See  CON- 
TBACT,  10.] 

DEBELICT. 
[See  SHIPPING  Law,  T.] 

DEBBICK. 
Liability  to  poor  rate.    [See  Batbs,  6.] 

DESCENT. 
Evidence  of.    [See  Evidbncb,  27,  29.] 

DESIGNS. 
[See  COPYBIGHT,  14-18.] 
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DESTfiTJCTiyB  INSECTS. 

[Preventioii  of  the  Introduction  and  Spread- 
ing of  Insects  Destroctive  to  Crops.  40  k  41 
Vict.  0.  68 ;  and  see  41  &  42  Vict.  c.  74.  s.  4. 
BUb-8.  4.] 

DETINUE. 

1. — The  plaintiff  was  tried  and  acquitted  on 
a  charge  of  stealing  a  diamond  ring  and  pin 
found  on  his  person.  The  defendant,  a  super- 
intendent of  police,  into  whose  hands  the  goods 
had  come  in  the  ordinary  course  of  proceedings, 
did  not  deliver  the  goods  to  the  plaintiff,  but 
within  a  reasonable  time  applied  to  a  metro- 
politan police  magistrate,  under  2  &  3  Vict.  c. 
71.  s.  29,  for  an  oider  as  to  how  he  was  to  dis- 
pose of  the  goods.  The  magistrate,  after  hear- 
ing evidence,  including  that  of  the  plaintiff, 
adjourned  the  hearing  to  a  day  not  yet  expired. 
In  an  action  for  the  detention  and  conversion 
of  the  goods, — Held,  on  demurrer  to  the  state- 
ment of  defence  based  on  the  above  facts,  that 
the  defendant  having  within  a  reasonable  time 
proceeded  in  accordance  with  the  provisions  of 
the  Act  to  place  the  matter  in  the  hands  of  the 
magistrate,  was  not  liable.  BuUoek  v.  Dunlapt 
46  Law  J.  Bep.  Ezch,  150 ;  Law  Bep.  2  Ex.  D. 
43. 

2. — The  defendants  sold  goods  to  B.  &  Co. 
and  at  the  same  time  handed  to  B.  &  Co.  two 
documents,  each  as  follows :  "  We  hereby  under- 
take to  deliver  to  your  order  endorsed  hereon 
twenty-five  tons  merchantable  zinc  off  your  con- 
tract of  this  date."  Before  delivery  B.  &  Co. 
became  insolvent  and  unable  to  pay  the  defen- 
dants, whereupon  the  defendants  retained  the 
goods  by  virtue  of  their  lien  as  unpaid  vendors 
of  insolvent  purchasers.  B.  &  Co.  resold  the 
goods  to  the  plaintiffs  and  endorsed  and  handed 
to  them  the  two  documents  above  referred  to. 
In  an  action  by  the  plaintiffs  against  the  defen- 
dants for  refusing  to  deliver  the  goods,  it  was 
held,  that  inasmuch  as  the  defendants  were 
entitled  to  set  up  their  lien  as  against  B.  &  Co., 
and  inasmuch  as  the  two  documents  were  only 
undertakings  to  do  something,  and  not  repre- 
sentations of  any  fact,  the  defendants  were  not 
estopped  by  them  from  setting  up  their  lien  as 
against  the  plaintiffs,  and  were  therefore  en- 
titled to  retain  the  goods.  FarmUoe  v.  Bam,  45 
Law  J.  Bep.  C.P.  '264  ;  Law  Bep.  1  C.P.  D.  46. 

8. — When  a  plaintiff  in  an  action  of  detinue 
has  recovered  judgment,  the  property  in  the 
goods  obtained  by  the  wrong-doer  remains, 
until  the  judgment  is  satisfied,  in  the  plaintiff, 
and  the  ban^nptcy  of  the  defendant  will  not 
vest  it  in  the  trustee.  Bri/nsmead  v.  H<Mrri»on 
(40  Law  J.  Bep.  C.P.  281 ;  Law  Bep.  6  C.P.  684) 
followed.  The  proper  course,  however,  for  the 
plaintiff  to  pursue  is  to  apply  to  the  Court  of 
Bankruptcy  for  an  order  directing  the  trustee  to 
deliver  up  the  goods,  and  if  instead  of  this  he 
takes  forcible  possession,  he  will  be  deprived  of 
his  costs.    In  re  Ware;  ex^oHe  Drake  (App.), 


46  Law  J.  Bep.  Bankr.  106 ;  Law  Bep.  6  Ch.  D. 
867. 

A  plaintiff  recovered  judgment  in  an  action 
of  detinue.  The  defendant  became  bankrupt, 
and  the  plaintiff,  his  Judgment  being  still  un- 
satisfied, carried  in  a  claim  for  the  full  amoimt 
of  the  judgment  debt,  but  his  claim  was  neither 
admitted  nor  rejected,  and  he  never  voted  at  any 
meeting  of  the  creditors : — Held,  that  he  had 
not  by  this  elected  to  give  up  his  property  in 
the  subject-matter  of  the  action  of  detinue. 
Ibid. 

4. — J.  B.  insured  his  life  and  gave  the  policy 
to  his  mother,  without  making  a  valid  assign- 
ment to  her  of  the  interest  in  the  money  secured 
thereby.  He  then  died  intestate,  and  his  ad- 
ministratrix brought  detinue  and  trover  against 
the  mother's  solicitor  and  the  mother,  to  recover 
possession  of  the  policy  : — Held  (affimdng  the 
judgment  of  the  Court  below),  that  the  action 
could  not  be  maintained.  Rwrnmem  v.  Ha/re 
(App.),  46  Law  J.  Bep.  Exch.  30 ;  Law  Bep.  1 
Ex.  D.  169. 

6. — Detinue  is  an  action  of  tort  within  the 
County  Courts  Act,  1867  (30  &  31  Vict.  c.  142), 
s.  6.  Bryant  v.  Herbert,  47  Law  J.  Bep.  C.P. 
670 ;  Law  Bep.  3  C.P.  D.  389. 

The  plaintiffs  delivered  to  the  defendant  a 
picture  in  order  that  the  defendant  might  deter- 
mine whether  it  was  a  geninue  picture  painted 
by  himself  or  not.  The  defendant,  having  come 
to  the  conclusion  that  the  picture  wajs  not 
.genuine,  refused  to  give  it  back  to  the  plaintiffs 
except  upon  conditions  to  which  the  plaintiffs 
would  not  agree.  In  an  action  brought  for  the 
wrongful  detention  of  the  picture,  the  plaintiffs 
obtained  a  verdict  for  lOZ.,  the  value  of  the  pic- 
ture, and  Is,  as  damages  for  its  detention.  The 
Judge  at  the  trial  refused  to  make  any  order  for 
the  delivery  up  of  the  picture,  and  made  no 
order  as  to  costs  : — Held  (overruling  the  decision 
below,  47  Law  J.  Bep.  C.P.  364 ;  Law  Bep.  3 
C.P.  D.  189),  that  the  plaintiffs  were  not  de- 
prived of  their  costs  by  30  &  31  Vict.  c.  142.8.  5. 
Ibid. 

DEVIATION. 
[See  Mabike  Insubakob,  8, 10.] 


DEVICE, 
[See  Tbadb  Mask,  2.] 

DEVISE. 
[See  Will  Constbuctiok.] 

DILAPIDATIONS. 
[See  Chubch  akd  Clbbgt,  6-8.1 

DIBECTOBS. 
[See  Company,  D  6-41.] 
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DISCHABGE. 

Bankrujftcy,  in,    [See  Bankruptcy,  H.] 

Port  of.    [See  Shipping  Law,  F  6,  6.] 

Prisoner,  qf.    [See  Prison,  Debtors  Act.] 

Surety,  of.    [See  Principal  and  Surety,  12- 
17.] 

DISGLABiEB. 

D^endunt,  by,  in  foreclomre  action,   [See  Mort- 
gage, 44.] 

Patentee,  hy,    [See  Patent,  66.] 

Tnutee  in  bankruptcy,  by,    [See  Bankruptcy, 
F  39-«l.] 

DISCONTINUANCB   OF  ACTION. 
[See  Practice,  G,  EE.] 

DISCOVEBY. 

[See  Practice,  P;  Production   of   Docu- 
ments; Solicitor.] 

In  redemption  action :  particulars  of  property, 
[See  Mortgage,  61.] 

Third  party :  discovery  to  plaintiff.    [See  Pro- 
duction, 26.] 


DISTBESS. 

[See  Landlord  and  Tenant,  10-14.] 

Company  in  liquidation,  as  against,    [See  Com- 
pany, H  34-36.] 

Goods  privileged  from,    [See  Landlord  and 
Tenant,  10.] 

Injunction  to  restrain :   bankruptcy :  gas  com' 
pany,    [See  Bankruptcy,  D  38.] 

distbibutions,  statute  of. 

No  persons  are  entitled,  either  as  children  or 
as  next-of-kin,  to  a  share  in  the  personal  pro- 
perty of  an  intestate  who  dies  domiciled  in 
England,  unless  they  are  legitimate  according 
to  English  law,  even  though  they  are  legitimate 
according  to  the  law  of  the  country  where  they 
are  domiciled.  I71  re  Goodman's  Trusts,  49  Law 
J.  Bep.  Chanc.  806 ;  Law  Bep.  14  Ch.  D.  619 
[reversed  on  appeal,  bat  not  yet  reported]. 

Advancements:    bringing  into  hotchpot,     [See 
Advancement.] 

[And  see  Will  Construction,  M  2.] 

DISTBICT  AUDITOBS. 

[Amendment  of  the  law  with  respect  to  dis- 
trict auditors.    42  &  43  Vict.  c.  6.] 


DISCBETION. 

Trustees,  of,  not  ifUcffered  rcith  by  Qnirt,    [See 
Trust,  D  11.] 

DISENTAILING   DEED. 

[See  Fines  and  Becoyeribs  Act.] 

When  necessary  on  payment  out  of  Court*    [See 
Lunacy,  16 ;  Settled  Estates  Act,  9.j 

DI8H0N0UB,  NOTICE  OP. 
[See  Bill  of  Exchange,  16-18.] 

DISQUALIFICATION. 

Alderman,  qf,     [See   Municipal    Corpora- 
tion, 1.] 

Arbitrator,  of,    [See  Arbitration,  14.] 

Directory  of,    [See  Company,  D  12-17.] 

Justice  of  the  Peace,  of,    [See  Justice  op  the 
Peace,  3-6.] 

Voter,  of,  by  bribery,    [See  Parliament,  13.] 

Witness,  of,    [See   Justice  op   the   Peace, 
12.] 

DISSOLUTION. 
Of  marriage,    [See  Divorce,  14-19.] 
Cf  partnership;    [See  PARTNERSHIP,  31-24.] 

Digest,  1876-1880. 


DISTBICT  BOABD. 
[See  Metropolis,  17.] 

DISTBICT  CHUBCH. 

Mortgage  of  pen>  rents,     [See  Church  and 
Clergy,  18.] 

DISTBICT   BATE. 
[See  Metropolis,  17.] 

DISTBICT    BEGISTBY. 

1. — The  District  Begistrar  has  no  power  to 
make  a  decree  even  by  consent.  Irlam  y.  Irlanif 
Law  Bep.  2  Ch.  D.  608. 

Under  Order  XV.  rule  1,  and  Order  XXXV. 
role  1,  a  District  Bq^istrar  can  only  make  an 
order  in  default  of  appearance ;  and  accounts 
and  enquiries  cannot  be  prosecuted  in  a  District 
Begistry  except  by  the  direction  of  the  Court 
or  Judge  under  section  66  of  the  Judicature 
Act,  1873.    Ibid. 

Usual  administration  decree  made  with  a 
direction  that  the  accounts  and  enquiries  should 
be  taken  and  made  in  the  District  Begistiy,  and 
that  the  sale  of  the  real  estate  should  take  place 
in  London  under  the  supervision  of  the  Judge 
in  chambers.    Ibid. 

2. — An  administration  decree  haying  been 
made,  directing  accounts  in  District  Bigistry 
and  sfde  of  real  estate,  with  approbation  of  the 
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Judge,  Hall,  V.C,  directed  that  the  sale  should 
take  place  in  his  chambers : — ^Held  (on  appeal), 
that  the  matter  was  one  for  the  discretion  of 
the  Jadge,  which  would  not  be  interfered  with, 
although  it  might  have  been  more  convenient 
that  the  sale  should  t^e  place  in  the  District 
Registry.  Maodonald  v.  Ibster  (App.),  Law 
Rep.  6  Gh.  D.  193. 

8. — Chancery  actions  commenced  in  District 
Registry  ought,  notwithstanding  Order  XXXV. 
rule  la,  to  be  tried  in  London  before  the  Judge 
to  whom  they  are  assigned.  District  Registrars 
cannot  appoint  receivers  or  give  directions  as  to 
keeping  oanking  aocounts,  nor  can  they  take 
accounts  unless  specially  directed  so  to  do  by 
the  judgment  in  the  action.  In  re  Smith; 
HutoUmon  v.  Wao'd,  Law  Rep.  6  Ch.  D.  692. 

4« — Where  the  proceedings  in  an  administra- 
tion action  down  to  further  consideration  have 
been  taken  in  a  District  Registry  the  costs  will, 
in  the  absence  of  special  clrcmnstances,  be  or- 
dered to  be  taxed  by  the  Taxing  Master  in 
London,  and  not  by  the  District  Registrar.  Day 
V.  Whittaker,  46  Law  J.  Rep.  Chanc.  680 ;  Law 
Rep.  6  Ch.  D.  734. 

Where  the  accounts  and  enquiries  in  an  action 
for  the  administration  of  an  estate  which  was 
insufficient  to  pay  legacies  in  full  had  been  pro- 
secuted in  a  District  Registry  the  Court  idlowed 
the  minutes  of  the  order  on  further  considera- 
tion to  be  altered,  by  directing  the  apportion- 
ment amongst  the  legatees  to  be  made  by  the 
District  Re^stxar  instead  of  by  the  Chief  Clerk. 
Ibid. 

6. — The  enactment  in  section  49  of  the  Judi- 
cature Act,  1873,  that  no  c»rder  by  the  High 
Court,  or  any  Judge  thereof,  as  to  costs  oiSy 
which  by  law  are  left  to  the  discretion  of  the 
Court  shall  be  subject  to  any  appeal,  does  not 
apply  to  the  order  of  a  Master  or  District  Re- 
gistrar, and  therefore  a  Judge  of  such  Court  has 
power  to  vary  as  to  costs  an  order  of  a  District 
Registrar  dismissing  the  action  without  costs. 
Fogtor  V.  Edwwrd9,  48  Law  J.  Rep.  Q.B.  767. 

6. — ^A  writ  issued  xmder  the  Bills  of  Exchange 
Act  is  subject  to  the  rules  of  the  Judicature  Act, 
though  subject  first  to  the  conditions  of  the 
Bills  of  Exdiange  Act.  Therefore  a  writ  under 
the  Bills  of  Exchange  Act  may  be  issued  from  a 
District  Registry,  and  the  defendant,  although 
neither  residing  nor  carrying  on  business  within 
such  distoict,  must  apply  at  such  District  Re- 
gistry for  leave  to  appear,  unless  under  Order 
XXXV.  rule  1  Judicature  Act,  1876,  he  applies 
to  the  Court  or  Judge,  and  obtains  leave  to 
apply  for  an  order  to  appear  in  London.  Oger 
V.  Bradmum^  46  Law  J.  Rep.  C.P.  273 ;  Law  Rep. 
1  C.P.  D.  334. 

7. — Upon  a  petition  by  a  solicitor  for  a 
charging  order  under  23  k,  24  Vict.  c.  127.  s.  28, 
upon  property  preserved  in  an  action  instituted 
in  the  ChJEUicery  Division  in  the  Liverpool  Dis- 
trict Registry,  and  attached  to  the  Court  of  the 
Vioe-Chanccdlor  Hall,  but  whidi  had  been  tried 
by  a  Jtidge  and  jury  at  Liverpool, — ^Held,  that 
the  Judge  before  whom  the  action  had  been 


tried,  and  who  had  dealt  with  the  substantial 
question  in  the  case,  was  the  Judge  to  whom 
tne  application  ought  to  be  made,  (hven  v. 
Henthdiw,  47  Law  J.  Rep.  Chanc.  266  ;  Law  Rep. 
7  Ch.  D.  386. 

8. — When  an  action  is  commenced  in  a  Dis- 
trict Registry,  and  money  is  ordered  to  be  paid 
by  a  receiver  into  Court  to  the  credit  of  an 
action,  it  is  not  a  compliance  with  that  order  to 
pay  the  money  into  a  bank  to  the  credit  of  the 
District  R^istrar.  That  mode  of  payment  is 
irregular,  and  the  money  will  be  ordered  to  be 
brought  into  Court  under  the  Chancery  Funds 
Act  and  Rules.  Finkvy  v.  Dami,  Law  Rep.  12 
Ch.  D.  736. 


DIVORCE. 
(A)  JUBISDIOTION. 

(a)  Foreign  domicile, 
(h)  Appeals. 

(B)  NuLiiiTT  OF  Marriage. 

(a)  Impotenee, 

(1)  No  gtruetwral  defect. 

(2)  Delof, 

(b)  Sootoh  irregular  m4irriage. 
Ic)  Domicile. 

(C)  Dissolution  of  Mabsiaob. 
{d)  Petitioner  lunatic. 

(h)  Decree  nid. 

(1)  Effect  oft  on  status  of  wife. 

(2)  Application  by  respondent  to  have 

decree  made  absolute. 

(3)  Be-mMrriage  qfpetiMoner. 

(jd)  Apportionment  of  damages:  provision 
for  respondent  dum  casta. 

(j£)  Fresh  petition  after  dismissal  of  pre- 
vious petition. 

(D)  Restitution  of  Conjugal  Rights. 
(ja)  Separation  deed :  pleading. 

(b)  Suit  stayed  on  terms, 
lo)  Service. 

(E)  Desertion. 

(F)  Connivance  and  Collusion. 

(G)  Alimony. 

(a)  P&rmanent  maintenance  of  wife  after 

decree  absolute. 

(b)  Wife's  eosts :  solicitor's  lien  :  rule  94. 
(H)  Custody  of  Children. 

(I)  Property  of  Parties. 
(fl)  Alteration  of  settlements. 
(J)  If^wnction  restraining  wife  from  dealing 
with  property. 
(K)  EVIDBNCE. 

(a)  Privilege :    admission  by  petitioner  to 

solicitor, 
(fi)  Confession  by  respondent  and  admission 
of  corespondent. 
(L)  Practice. 
(a)  Petition. 

(1)  Previous  petition :  res  judicata. 

(2)  Service  cf. 

(3)  Application  to  dispense  with  co- 

respondent. 

(4)  Dismissal  <^. 

(6)  Qu&m*s  ProetoTf  intervention  ^. 
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(b)  CotU. 

(1)  86q}iett^atMnef  is^Mifffiocmt^t'pen^ 

sum. 

(2)  Jlenewal  of  suit  for  taxation  of  . 

(A)  Ju&iSDicnoN.. 
(a)  IbreUfn  domicile. 
[And  see  Domicile.] 

L — Jersey  is  exempt  from  the  operation  of 
the  Diyoroe  Act,  20  &  21  Yict.  c.  85.  Husband 
and  wife  were  mazried  and  cohabited  in  Jersey. 
The  husband  committed  adaltery  and  desertion 
there.  The  wife,  permanently  resident  in  Eng- 
land, sued  in  the  English  Divorce  Court  for  dis- 
solution of  her  marriage :— Held,  that  as  the 
tribunal  was  neither  in  the  place  of  the  hus- 
band's original  or  acquired  domicile,  or  of' his 
residence,  or  of  the  marriage,  or  of  the  offence, 
the  English  Court  had  no  jurisdiction  to'  enter- 
tain the  suit.  Ze  Sueur  v.  Le  Suew,  45  Law  J. 
Rep.  P.  D.  &  A.  79 ;  Law  Rep.  1  P.  D.  139. 

2.— For  the  purposes  of  the  question  of  the 
jurisdiction  of  the  Divorce  Court,  the  British 
Colonies,  as  well  as  Ireland  and  Scotland  are  to 
be  deemed  foreign  countries.  IHrebraee  v. 
Firehraoe,  41  Law  J.  Rep.  P.  D.  &  A.  41 ;  Law 
Rep.  4  P.  D.  63. 

The  Court  has  no  power  to  order  in  suits  for 
restitution  of  ^conjugal  rights  service  of  the  pe- 
tition out  of  the  jurisdiction.    Ibid. 

It  is  not  inconsistent  with  the  principle  that 
a  wife's  remedy  for  matrimonial  wrongs  must 
be  usually  sought  in  the  place  of  the  husband's 
domicile  that  she  may  be  allowed  in  some  cases 
to  obtain  relief  against  her  husband  in  the  tri- 
bunal of  the  country  in  which  she  is  resident 
though  not  domiciled.  But  where  the  husband, 
who,  while  resident  in  England,  refused  to  re- 
ceive his  wife  into  his  home,  left  the  country 
before  the  institution  by  her  of  a  suit  for  resti- 
tution of  conjugal  rights,  the  Court  held  that 
it  had  110  jurisdiction  to  entertain  the  suit. 
Ibid. 

d. — An  Englishwoman  married  a  Frenchman 
at  Gibraltar.  The  parties  afterwards  resided 
in  England  for  some  years,  and  then  the  wife 
filed  a  petition  for  dissolution  of  marriage  for 
matrimonial  offences  conunitted  by  her  hus- 
band in  England.  Both  parties  were  resident 
in  England  at  the  commencement  of  the  suit, 
but  the  husband  had  never  abandoned  his 
domicile  of  residence,  which  was  French  : — 
Held  (affirming  the  decision  of  the  Court  be- 
low, 47  Law  J.  Rep.  P.  D.  &  A.  49 ;  Law  Rep.  3 
P.  D.  52,  per  James,  L.J.,  and  Cotton,  L.J., 
dinentieMe  Brett,  L.J.),  that  as  the  parties 
were  resident  in  EngUmd  at  the  commence- 
ment of  the  suit,  and  the  matrimonial  offences 
had  been  oonmiitted  in  England,  the  Court  had 
jurisdiction  to  entertain  the  petition.  But 
Held  (per  Brett,  LJ.),  that  the  domicile  of  the 
husband  at  the  time  the  petition  was  presented 
was  the  test  of  jurisdiction,  and  that,  as  the 
domicile  of  the  husband  was  foreign  the  (3ourt 


had  no  jurisdiction.    Mhoyet  v.  Mboyet  (App.), 
48  Law  J.  Rep.  P.  D.  &  A.  1 ;  Law  Rep.  4  P.  D.  1. 

4. — An  English  lady  of  fortune  consented  to 
marry  the  son  and  heir  of  a  Neapolitan  noble- 
man, on  condition  of  their  always  having  after 
marriage  a  residence  in  England,  and  of  their 
residing  there  six  months,  at  least,  in  each 
year.  The  marriage  was  c^ebrated  in  August, 
1854,  in  England.  There  were  five  English 
trustees  of  the  marriage  settlements,  which 
contained  a  proviso  that  they  should  be  con- 
strued aocor<&ng  to  the  law  of  England.  A 
few  months  after  the  marriage  a  London  re- 
sidence was  token  and  furnished  by  the  parties, 
which  they  occupied  for  six  months  in  each 
year,  with  two  or  three  exceptions,  from  1855 
to  1872,  living  for  the  remainder  of  the  year  in 
apartments  in  the  palace  of  the  husband's  father 
at  Naples,  or  at  other  places  on  the  Continent. 
In  1872  the  lady  separated  from  her  husband 
in  consequence  of  Ms  cruelty  and  of  his  adul- 
tery with  an  opera  singer,  and  she  continued 
up  to  the  hearing  of  her  petition  to  reside  in 
their  London  residence.  In  1873  the  husband's 
father  died,  when  be  succeeded  to  his  title  and 
estates  and  palace  at  Naples,  and  since  then 
he  had  resid«l  sometimes  at  Naples,  but  prin- 
cipally with  the  opera  singer  at  other  places  on 
the  Continent.  The  petition  and  citation  were 
served  on  him  at  Paris,  and  he  had  entered  no 
appearance : — Held,  that  the  Court  had  juris- 
diction to  dissolve  the  marriage.  Santo  Teodoro 
V.  SaaOo  Teodoro,  49  Law  J.  Rep.  P.  D.  &  A.  20; 
Law  Rep.  6  P.  D.  79. 

6. — ^A  domiciled  Scotchman  married  an  Eng- 
lishwoman in  England  in  1861.  After  the  mar- 
riage he  returned  to  Scotland  with  his  wife,  and 
remained  domiciled  there  until  after  the  year 
1863,  when,  on  the  petition  of  the  wife,  the 
marriage  was  dissolved  by  a  decree  of  the 
Scotch  Court  by  reason  of  his  adultery : — Held, 
that  the  decree  was  valid  and  binding  on  the 
Courts  of  this  country,  although  the  matrimo- 
nial offence  for  whicJii  it  was  granted  was  one 
on  which  a  dissolution  of  marriage  by  the  wife 
could  not  be  obtained  in  England.  Ha/rtey  v. 
FofMM,  49  Law  J.  Rep.  P.  D.  &  A.  33 ;  Law  Rep. 
5  P.  D.  163 ;  affirmed  on  appeal.  Law  Rep.  6 
P.  D.  36. 

6. — The  petitioner  and  the  respondent,  who 
were  both  dondcUed  English  subjects,  were  mar- 
ried in  England  in  1862.  In  1868  the  respon- 
dent (the  husband)  went  to  America,  leaving 
the  petitioner  in  England,  and  took  up  his  re- 
sidence in  the  state  of  Kansas.  In  June,  1873, 
he  procured  a  divorce  from  his  wife  on  the 
ground  of  her  desertion,  and  in  September  in 
the  same  year  he  went  through  a  ceremony  of 
marriage  in  Kansas  with  E.  H.,  with  whom  he 
afterwards  cohabited.  He  had  not  at  the  time 
of  the  institution  of  his  suit  for  divorce  ac- 
quired a  domicile  in  the  state  of  Kansas: — 
Held,  that  the  case  fell  within  the  {winciple  of 
LoUeif'g  Case  (Buss.  &  R.  237),  and  that  the  de- 
cree of  the  Court  of  Kansas  was  not  binding  <m 
the  tribunals  of  this  country.    Cn  the  petition 
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of  the  wife,  a  decree  niti  for  diasolntion  of  her 
inarriage  with  the  respondent  was  pronounced, 
on  the  ground  of  his  adultery  coupled  with 
bigamy.  Briffgs  v.  Briggs,  49  Law  J.  Bep. 
P.  D.  &  A.  38 ;  Law  Bep.  6  P.  D.  163. 

(J)  Appeali, 

7« — ^An  appeal  from  an  order  as  to  the  cus- 
tody of  chil(&en,  after  decree  absolute  for  dis- 
solution of  marriage  of  the  parents,  is  to  the 
full  Court  of  Divorce,  and  not  the  Court  of  Ap- 
peal. GUuhtone  v.  Oladttcns  (App.),  Law  Bep. 
2  P.  D.  143. 

8. — An  appeal  from  an  order  of  the  Judge 
Ordinary  of  the  Divorce  Court  granting  ali- 
mony must  be  brought  to  the  full  Court  of 
Divorce,  and  not  the  Court  of  AppeaL  WaUU 
V.  WdUis  (App.),  Law  Bep.  2  P.  D.  141. 

9. — The  Court  of  Appeal  has  the  same  power 
as  the  High  Court  of  Justice  to  order  service 
under  the  Divorce  Court  Act,  1860,  section  5, 
on  the  Queen's  Proctor.  Ze  8uew  v.  Ld  Suevr 
(App.),  Law  Bep.  2  P.  D.  79. 

(B)  Nullity  ov  Marriage. 
(a)  Impatenee, 
(1)  Ab  itruetural  defect. 

10. — Wilful  wrongful  refusal  of  marital  in- 
tercourse is  not  in  itself  sufficient  to  justify  the 
Court  in  declaring  a  marriage  null  by  reason  of 
impotence.  8.  v.  A.,  47  Law  J.  Bep.  P.  D.  &  A. 
76;  Law  Bep.  8  P.  D.  72. 

When,  after  a  reasonable  time,  it  is  shewn 
that  there  has  been  no  sexual  intercourse,  and 
that  the  wife  has  resisted  all  attempts,  the 
Court,  if  satisfied  of  the  bona  fides  of  the  suit, 
will  infer  that  the  refusal  arises  from  incapa- 
city, and  will  pronounce  a  decree  of  nullity  of 
marriage.    Ibid. 

(2)  Delag. 

11. — ^A  wife  lived  with  her  husband  for  one 
year  and  nine  months  after  the  marriage. 
After  a  lapse  of  nine  years  she  again  lived  with 
him  for  five  years  and  six  months,  and  left  him 
in  consequence  of,  amongst  other  things,  his  ill- 
treatment.  Twenty-seven  years  after  the  mar- 
riage, and  when  ^e  was  forty-eight  years  of 
age,  she  brought  a  suit  for  nullity  of  marriage 
by  reason  of  his  impotence.  It  was  proved  that 
she  was  virgo  intaota : — Held,  that  she  was  not 
entitled  to  relief.  Reynolds  v.  Reynolds^  46  Law 
J.  Bep.  P.  D.  &  A.  89 ;  Law  Bep.  1  P.  D.  406 
(nom,  W,,  falsely  called  R,  v.  R.) 

Semble,  even  though  one  of  the  parties  is 
impotent,  the  marriage  cannot  be  annulled  if 
there  has  been  unreasonable  delay  in  institu- 
ting the  suit.    Ibid. 

(b)  Seatoh  vrregvXwr  marriage, 

12.  —  A.  and  B.,  who  were  both  domiciled 
in  Bnglandfleft  London  for  Scotland  on  the 
30th  of  June,  1870.  They  arrived  at  Kdin- 
burgh  between  five  and  six  o'clock  on  the  fol- 


lowing morning,  the  Ist  of  July,  and  they 
lived  in  Scotland  until  the  21st  of  July,  on 
which  day,  about  11  30  a.m.,  they  contracted  an 
irregular  marriage  by  declaration  before  the 
registrar  at  Edinburgh.  By  19  &  20  Vict,  a 
96.  8.  1,  it  is  enacted  that  "  no  irregular  mar- 
riage contracted  in  Scotland  by  declaration, 
aclmowledgment  or  ceremony,  shall  be  valid  un- 
less one  of  the  parties  had  at  the  date  thereof 
Ms  or  her  usual  place  of  residence  there,  or  had 
lived  in  Scotland  for  twenty-one  days  next  pre- 
ceding such  marriage:"  —  Held,  on  the  con- 
struction of  the  statute  in  accordance  with  the 
principles  of  Scotch  law,  that  the  parties  had  not 
lived  the  prescribed  time  in  Scotland,  and  that 
the  marriage  was  invalid.  Lamfcrd  v.  Demes, 
47  Law  J.  Bep.  P.  D.  &  A.  38 ;  Law  Bep.  4 
P.  D.  61. 

(jd)  DomioUe. 

18, — Two  Portuguese  subjects,  one  of  whom 
was  domiciled  in  England,  the  other  in  Por- 
tugal, contracted  a  marriage  in  England  in 
1866.  Iliey  were  first  cousins,  and  were  inca- 
pable, according  to  the  law  of  Portugal,  of 
intermarrying,  on  account  of  consang^uinity, 
without  a  Papal  dispensation.  The  petitioner 
(the  wife)  filed  a  petition,  praying  that  her  mar- 
riage with  the  respondent  might  be  declared 
nuU  and  void: — Held,  that  the  lex  loci  eon- 
traetus  should  prevail  in  the  matter;  and  the 
marriage  being  valid  according  to  the  law  of 
England,  the  Court  dismissed  the  petition. 
Sottoma/yor  {atherrcise  De  Ba/rros)  v.  De  Barros 
(;tke  QueerCs  Proctor  intervening),  49  Law  J. 
Bep.  P.  D.  &  A.  1 ;  Law  Bep.  6  P.  D.  1. 

The  Queen's  Proctor,  when  intervening  be- 
fore decree  mn,  is  not  precluded  from  setting 
up  oUier  defences  in  addition  to  that  of  collu- 
sion.   Ibid. 

(0)  Dissolution  of  Marriaqb. 

(a)  PetUionar  lunatic. 

14,— The  insanity  of  the  husband  or  wife  is 
not  a  bar  to  a  suit  on  his  or  her  behalf  for  dis- 
solution of  marriage,  and  such  a  suit  may  be 
instituted  by  the  committee  of  the  estate  of 
the  lunatic.  Baker  v.  Baker,  49  Law  J.  Bep. 
P.  D.  &  A.  49 ;  affirmed  on  appeal,  49  Law  J. 
Bep.  P.  D.  &  A.  83 ;  Law  Bep.  6  P.  D.  142. 

(h)  Decree  nisi. 
(1)  Effect  of,  on  status  ofrnfe, 
16,— A  decree  niii  in  a  suit  for  dissolution  of 
marriage  is  a  contingent  decree  and  does  not 
alter  the  status  of  the  parties  to  the  suit,  so 
that  the  marriage  is  not  dissolved  until  the 
decree  absolute  has  been  pronounced.  And 
where  to  an  action  by  the  plahitiff  (a  petitioner 
for  a  divorce  who  had  obtained  a  decree  nwi), 
for  conversion  of  her  goods  while  she  was  living 
apart  from  her  husband  during  the  interval 
between  the  making  of  the  decree  niti  and  the 
decree  absolute,  the  defendant  pleaded  the  co- 
verture of  the  plaintiff  at  the  time  of  the  con- 
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version, — Held  (reversing  the  judgment  of  the 
Exchequer  Division),  a  good  plea,  for,  inasmuch 
as  the  plaintiff  did  not  become  dkfevM  sole  until 
the  decree  had  been  made  absolute,  she  oould 
not  sue  in  her  own  name  during  the  pendency 
of  the  proceedings  for  the  divorce.  Norman  v. 
VUlaT$  (App.),  46  Law  J.  Bep.  Ezch.  579 ;  Law 
Bep.  2  Ex.  D.  359. 

(2)  Application  by  respondent  to  have  decree 
made  absolute. 

16. — The  petitioner  obtained  a  decree  nisi 
for  dissolution  of  marriage  by  reason  of  the  re- 
spondent's adultery  with  the  co-respondent. 
Six  months  having  elapsed,  and  no  steps  having 
been  taken  by  the  petitioner  to  have  &e  decree 
made  absolute,  an  application  to  that  effect  was 
made  to  the  Court  on  behalf  of  the  respondents : 
— Held,  that  the  application  could  not  be  sus- 
tained, a  guilty  spouse  not  being  entitled  under 
the  Divorce  Acts  to  the  relief  involved  in  a  dis- 
solution of  marriage.  Ousey  v.  Ottsey^  45  Law 
J.  Bep.  P.  D.  &  A.  33  ;  Law  Bep.  1  P.  D.  66. 

Semble,  that  the  Court  has  power  to  dismiss 
a  petition  after  a  decree  nisi  for  non-prosecu- 
tion.   Ibid. 

(3)  Re-marriage  of  petitioner. 

17. — The  petitioner  (the  wife)  obtained  a 
decree  nisi  for  dissolution  of  her  marriage  with 
the  respondent.  The  decree  was  pronounced 
on  the  1 7th  of  Jime,  1868,  but  was  not  made 
absolute,  owing  to  inadvertence  or  neglect  on 
the  part  of  the  petitioner's  solicitor,  who  had 
undertaken  to  do  all  that  was  necessary  in  the 
matter.  In  the  belief  that  the  decree  had  been 
made  absolute,  the  petitioner  went  through  a 
ceremony  of  marriage  with  D.  S.,  on  the  I7th 
of  September,  1871.  She  afterwards  lived  with 
him  as  his  wife  and  had  children  by  him,  and 
did  not  discover  until  May,  1880,  that  the 
decree  for  the  dissolution  of  her  marriage  with 
the  respondent  had  not  been  made  absolute. 
She  now  applied  to  have  the  decree  made  ab- 
solute. No  opposition  was  offered  by  the  Queen's 
Proctor,  and  the  Court  granted  the  application. 
Wickham  v.  WicJtham^  49  Law  J.  Bep.  P.  D.  &  A. 
70. 

(o)  Apportionment  of  da/mages :  provision  for 
respondent  dtim  casta. 

18. — The  husband  obtained  a  decree  nisi, 
afterwards  made  absolute,  for  dissolution  of 
marriage  by  reason  of  the" wife's  adultery  with 
the  co-respondent,  against  whom  damages  to 
the  amount  of  5,0002.  were  assessed.  There 
were  four  children,  of  whom  one  was  still  a 
minor,  issue  of  the  marriage.  In  apportioning 
the  damages,  the  Court  directed  that  in  the 
first  instance  1,5007.  should  be  settled  on  the 
youngest  child  of  the  marriage,  a  minor,  who 
was  in  the  custody  of  the  petitioner,  the  money 
to  go  to  the  petitioner  in  the  event  of  the 
child's  death,  before  attaining  its  majority; 
thai  the  petitioner's  extra  costs  be  paid  out  of 


the  damages,  in  addition  to  a  farther  sum  of 
]  ,5007. ;  and  that  the  balance  of  the  damages 
be  applied  in  the  purchase  of  an  annuity  for 
the  life  of  the  respondent,  to  be  paid  to  her  so 
long  as  she  lived  chastely,  and  that  in  the 
event  of  her  not  living  chastely,  or  of  her  be- 
coming the  wife  of  the  co-respondent,  it  be 
paid  to  the  petitioner  for  his  life.  Meyem  v. 
Meyem^  46  Law  J.  Bep.  P.  D.  &  A.  6 ;  Law 
Bep.  2  P.D.  254. 

(d)  Fresh  petition  after  dismissal  of  previous 

petition. 

19. — The  respondent  eloped  with  a  Miss  8. 
on  the  2nd  of  January,  1877,  leaving  his  wife 
destitute.  On  the  16th  of  April,  1877,  she  filed 
a  petition  for  divorce  on  the  ground  of  his 
adultery  and  cruelty,  but  withdrew  the  peti- 
tion at  the  hearing  on  the  22nd  of  November, 
1877,  it  being  doubtful  on  the  evidence  whe- 
ther the  charge  of  cruelty  could  be  sustained. 
On  the  12th  of  February,  1880,  she  filed  a  fresh 
petition  praying  for  a  decree  on  the  ground  of 
the  respondent's  adultery  and  desertion.  The 
respondent  had  never  contributed  towards  her 
support  since  he  left  her  in  1877,  and  he  was 
stUl  living  with  Miss  S.  when  the  copy  petition 
and  citation  were  served  on  him  on  Uie  26th 
of  February,  1880:~Held,  that  the  petition 
was  well  presented,  and  that  the  petitioner  was 
entitled  to  a  decree,  on  the  ground  of  the  re- 
spondent's adultery  and  desertion.  Knapp  v. 
Knappy  49  Law  J.  Bep.  P.  D.  &  A.  69. 

(D)  Bestitution  op  Conjugal  Bights. 

(a)  Separation  deed :  pleading. 

20. — An  agreement  by  deed  made  between 
husbajid  and  wife  and  trustees  containing  reci- 
procal covenants  and  a  renunciation  by  the 
husband  of  his  rights  in  his  wife's  property,  by 
which  the  husband  and  wife  agree  to  live 
separate  and  apart  is  a  bar  to  a  suit  by  the  wife 
for  restitution  of  conjugal  rights.  Husband 
and  wife  agreed  by  deed  to  live  separate  and 
apart.  Several  years  after  the  separation  the 
wife  instituted  a  suit  for  restitution  of  con- 
jugal rights.  The  Court,  holding  that  though 
its  practice  remained  unchanged,  it  was  bouM, 
like  the  other  Divisions  of  tibe  High  Court  of 
Justice,  to  administer  law  and  equity  according 
to  the  rules  contained  in  the  24th  section  of 
the  Judicature  Act  of  1873,  declined  to  restrain 
the  petitioner  by  injunction  from  proceeding 
with  the  suit,  or  to  order  a  stay  of  proceedings, 
and  required  the  question  of  the  sufficiency 
of  the  deed  of  separation  as  a  defence  to  the 
suit  to  be  raised  by  plea.  Marshall  v.  Mar- 
shall, 48  Law  J.  Bep.  P.  D.  &  A.  49;  Law  Bep. 
6  P.  D.  19. 

(b)  Stdt  stayed  on  terms. 

21. — The  wife  filed  a  petition  for  restitution 
of  conjugal  rights,  but  agreed  that  the  suit 
should  }^  stayed  upon  terms  which  her  hus- 
band was  willing  and  ready  to  fulfil.    She  sub* 
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seqnently  sought  to  proceed  with  the  suit,  but 
the  Ck)art  held  that  she  was  bound  by  the 
agreement,  and  refused  to  allow  the  petition  to 
be  set  down  for  hearing.  Stanet  v.  Stanet,  47 
Law  J.  Bep.  P.  D.  Sc  A.  19 ;  Law  Bep.  8  P.  D. 
42. 

(0)  Serviee, 

22.^Where  the  Court  is  satisfied  that  the 
place  of  residence  of  an  intended  respondent  is 
wilfully  withheld  from  the  knowle<^e  of  the 
petitioner,  substituted  service  of  the  demand 
for  cohabitation  required  by  Bule  175  of  Janu- 
ary 30,  1869,  as  well  as  of  the  petition  and  cita- 
tion, will  be  ordered.  In  re  Skeeh/y,  Law  Bep. 
1  P.  D.  423. 

Serriee  0/ petition  out  of  jiiriidictiofi,    [See  No. 
2  supra.] 

(E)  Desebtion. 
[See  No.  19  supra.] 

(F)  Connivance  and  Collusion. 

28. — Iff  by  agreement  between  the  parties 
to  a  divorce  suit,  pertinent  and  material  facts, 
which  might  be  adduced  in  evidence  in  support 
of  a  counter-charge  against  the  petitioner  by 
the  respondent  or  co-respondent,  be  withheld 
from  the  Court,  such  agreement  will  amount  to 
collusion,  even  though  the  suppressed  facts 
might  not  have  been  sufficient  to  establish  the 
counter-charge.  Hunt  v.  Bunt,  47  Law  J.  Bep. 
P.  D.  &  A.  22. 

24. — To  entitle  the  Queen's  Proctor  to  inter- 
vene in  his  official  capacity  in  a  suit  after  de- 
cree nisi,  it  must  be  alleged  that  the  decree 
was  obtained  by  collusion  between  the  parties. 
In  the  absence  of  collusion  he  can  only  inter- 
vene, though  acting  under  the  directions  of  the 
Attomey-C^neral,  as  one  of  the  public,  and  in 
shewing  cause  against  the  decree  nin  being 
made  absolute  must  proceed  in  the  manner  pre- 
scribed by  Bules  70  to  76  (Bules  and  Orders, 
1866).  Hudwn  v.  Hudson,  45  Law  J.  Bep.  P. 
D.  &  A.  39 ;  Law  Bep.  1  P.  D.  66. 

(6)  Alimony. 

(a)  PermiMimt  fnmntenanee  of  wife  after  decree 

ahiolute, 

25. — The  Court  has  power  under  section  32 
of  20  &  21  Yict.  c.  85,  to  make  an  order  for 
permanent  maintenance  of  a  wife  after  a  de- 
cree absolute  has  been  pronounced.  Vi4ia/rs  v. 
Vica/rs  (29  Law  J.  Bep.  P.  &  M.  20)  overruled. 
Bradley  v.  Bradley,  47  Law  J.  Bep.  P.  D.  &  A. 
63  ;  Law  Bep.  3  P.  D.  47. 

(Jb)  W%f^%  eoiti :  toUeiton^i  Ken :  rule  94. 

26. — The  alimony  allotted  to  the  wife  (the 
petitioner)  was,  by  the  order  of  the  Court, 
made  payable  to  herself.  The  respondent  paid 
the  alimony  to  the  wife's  solicitor,  who,  from 


time  to  time,  made  payments  on  account  to  the 
petitioner.  The  petitioner  never  authorised 
him,  by  nomination  in  writing,  to  receive  the 
alimony,  nor  was  it  shewn  that  she  had  acx^ui- 
esced  in  his  receiving  it : — Held,  that  the  soUci- 
tor  had  no  Hen  for  costs  on  the  money  which  he 
had  received  as  alimony.  Leete  v.  Leete,  48 
Law  J.  Bep.  P.  D.  61. 


(H)  Custody  of  Childbbn. 

27. — In  determining  the  custody  of  children, 
the  interests  of  the  children  are  paramount  with 
the  Court.  In  committing  them  to  the  charge 
of  the  mother  when  the  innocent  party,  the 
Court  acts  upon  the  principle  that  a  wife  ought 
not  to  be  deprived  of  the  comfort  and  society 
of  her  children  by  reason  of  the  wrong^ful  act 
of  the  husband,  but  it  will  depart  from  the 
rule  when  it  is  for  the  interest  of  the  children 
that  their  education  should  be  free  from  her 
control.  B^AUon  v.  D^ Alton,  47  Law  J.  Bep. 
P.  D.  &  A.  59 ;  Law  Bep.  4  P.  D.  87. 


(I)  Pbopbbty  of  Pasties. 

(a)  Alteration  of  settlements. 

28. — The  functions  of  the  Court  in  varying 
the  provisions  of  a  marriage  settlement  are  not 
to  punish  the  guilty  party,  but  to  prevent,  as 
far  as  it  may  think  just  and  practicable,  the 
innocent  party  being  damaged,  in  a  pecuniary 
sense,  by  the  decree  of  dissolution.  It  will  not 
deprive  the  father  of  the  power  of  exercising 
parental  judgment  and  discrimination  with  re- 
gard to  Ins  children,  except  so  far  as  it  is  in- 
evitable from  their  remaining  in  the  custody  of 
their  mother.  Maudday  v.  Maudslay,  47  Law 
J.  Bep.  P.  D.  &  A.  26  ;  Law  Bep.  2  P.  D.  266. 

Both  parties  desiring  it,  the  Court  made  an 
order  varying  the  provisions  of  the  settlement 
as  to  the  appointment  of  new  trustees.    Ibid. 

29. — The  marriage  of  the  petitioner  and  the 
respondent  was  solemnised  in  1870,  and  in  1 872 
a  deed  of  separation  was  entered  into  between 
them,  in  which,  amongst  other  things,  it  was 
arranged  that  the  respondent  (the  wife)  should 
pay  the  petitioner  during  their  joint  lives  an 
annuity  of  \QOl.  a  year  out  of  the  settled  pro- 
perty. In  1874  the  marriage  was  dissolved  by 
reason  of  the  respondent's  adultery : — Held, 
that  on  a  revision  of  the  settlements  the  peti- 
tioner was  not  precluded  by  the  deed  of  sopara^ 
tion  from  asking  for  a  larger  allowance  out  of 
the  wife's  settled  property  than  that  which  was 
secured  to  him  by  the  deed.  Benyon  v.  Benyon, 
45  Law  J.  Bep.  P.  D.  &  A.  98 ;  Law  Bep.  1  P. 
D.  447  {nom,  Benyon  v.  (yCaUagha/n), 

Decree  absolute  for  dissolution  of  marriage 
between  petitioner  ftnd  respondent  in  July, 
1874 ;  in  December,  1874,  marriage  between 
respondent  and  co-respondent,  who  were  igno- 
rant of  the  fact  that  in  the  previous  November 
a  petition  had  been  filed  for  variation  of  the 
settlements  made  on  the  marriage  of  the  re- 
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gpondent  with  her  previous  husband  :—Held» 
that  there  had  been  no  unreasonable  delaj  on 
the  part  of  the  petitioner  in  applying  for  an 
alteration  of  the  settlements ;  and  further,  that 
the  oo-respondent  must  be  taken  to  have  known 
all  the  circumstances  of  the  respondent,  and 
that  his  ignorance  of  the  fact  that  those  cir- 
cumstances were  likely  to  be  altered  to  her  dis- 
advantage did  not  constitute  a  sufficient  ground 
for  the  Court  refusing  to  deprive  her  of  a  por- 
tion of  the  property  brought  into  settlement  by 
her  on  her  marriage  with  the  petitioner.    Ibid. 

Wife's  property,  yielding  an  income  of  1,360Z. 
a  year,  settled  on  herself  for  life  for  her  sepa- 
rate use;  covenant  by  husband  to  appoint  in 
favour  of  wife  the  income  arising  from  a  cer- 
tain sum  (8,000^.)  in  which  he  had  a  prospective 
interest ;  marriage  dissolved  by  reason  of  the 
wife's  adultery.  The  Ck)urt,  in  varying  the 
settlements,  relieved  the  husband  of  his  cove- 
nant and  allowed  him,  he  having  himself  only 
an  allowance  of  1002.  a  year,  300T.  a  year  out  of 
the  wife's  income,  and  2001.  a  year  for  the 
maintenance  and  education  of  the  only  child  of 
the  marriage  (a  son)  until  he  attained  the  age 
of  twenty-one.    Ibid. 

30. — The  Court  will,  under  special  circum- 
stances, review  its  orders  for  variation  of  mar- 
riage settlements  made  under  22  k  23  Vict.  c. 
61,  section  5.  Oladgtone  v.  Gladstone,  45  Law 
J.  Rep.  P.  D.  &  A.  82 ;  Law  Rep.  1  P.  D.  442. 

A  marriage  having  been  (fissolved  on  the 
petition  of  the  wife,  the  Court  varied  the  settle- 
ments by  extinguishing  the  husband's  interest 
in  the  wife's  fortune,  and  declined  to  make  the 
wife's  enjoyment  of  the  income  of  the  settled 
property  dependent  on  her  living  chaste  and 
unmarried.    Ibid. 

81. — ^In  the  settlement  made  on  the  marriage 
of  the  parties,  power  was  given  to  the  trustees, 
in  the  event  of  the  husband  (who  took  the  first 
life  interest  in  the  settled  property)  becoming 
bankrupt,  to  apply,  as  they  in  their  absolute 
and  uncontrolled  discretion  might  think  fit,  the 
income  of  the  trust  funds  or  any  parts  thereof, 
"for  the  maintenance  and  personal  support  of 
the  husband  and  his  then  present  or  any  future 
wife  and  child  or  children,  and  other  issue,  by 
his  then  present  or  any  future  wife,  or  any  one 
or  more  of  such  objects  to  the  exclusion  of  the 
others."  The  husband  became  bankrupt  in 
1866,  and  in  April,  1872,  the  marriage  was  dis- 
solved on  the  petition  of  the  wife.  The  fond 
brought  into  settlement  came  from  the  respon- 
dent's father,  and  yielded  an  income  of  312Z. 
per  annum ;  and  there  were  other  funds  out  of 
which,  under  his  father's  will,  the  respondent 
was  entitled  to  an  income  of  about  3002.  a  year. 
For  some  time  before  the  dissolution  of  the 
marriage,  and  ever  since,  until  March^  1877, 
the  tmsteef  paid  to  the  petitioner,  who  had  the 
custody  of  the  five  children,  issue  of  the  mar- 
riage, the  net  income  of  the  settled  property, 
in  April,  1877,  proceedings  were  commenoed 
In  the  Chaneery  DiTisicm  by  the  respondeat^ 
on  behalf  of  his  infant  son,  for  an  administra- 


tion of  the  trusts  of  the  settlement,  and  the 
trustees  thereupon  declined  to  exercise  their 
discretionary  power  under  the  settlement  by 
payment  of  the  income  thereunder.  The  peti- 
tioner filed,  in  consequence,  in  June,  1877,  a 
petition  for  a  variation  of  the  provisions  of  the 
settlement.  The  Court  made  an  order  that  the 
trustees,  during  the  life  of  the  petitioner  and  so 
long  as  she  should  remain  unmarried,  and  the 
children  of  the  marriage  remain  under  age,  pay 
to  her  the  whole  income  of  the  settled  pro- 
perty, and  that  as  each  of  the  children  attained 
the  age  of  twenty-one,  a  sum  of  202.  a  year.be 
paid  to  such  child  during  the  life  of  the  mother. 
Marth  v.  Marsh,  47  Law  J.  Rep.  P.  D.  &  A.  34. 

Affirmed  on  appeal,  the  Court  holding  that 
the  petitioner  was  not  barred  by  delay  from 
presenting  her  petition,  and  that  notwithstand- 
ing the  absolute  discretion  vested  in  the  trus- 
tees, the  Court  had  power  to  make  such  order  in 
respect  of  the  application  of  the  settled  pro- 
perty as  to  it  might  seem  fit.  Marsh  v.  Marsh, 
47  Law  J.  Rep.  P.  D.  &  A.  78. 

82.— 41  &  42  Vict,  c  19.  s.  3  (giving  the 
Court  power  to  vary  settlements  where  there 
are  no  children  of  the  marriage),  is  not  retro- 
spective, and  does  not  apply  to  decrees  made 
absolute  before  the  Act  came  into  operation. 
Yfflesias  v.  Yglesias,  Law  Rep.  4  P.  D.  71. 

88.— In  contemplation  of  their  marriage,  a 
settlement  was  made  by  the  petitioner  on  the 
respondent.  There  was  no  issue  of  the  mar- 
riage, and  a  decree  niii  for  its  dissolution,  by 
reason  of  the  respondent's  adultery,  was  pro- 
nounced on  the  9th  of  May,  1878,  and  the  de- 
cree was  made  absolute  in  November  of  the 
same  year.  On  the  27th  of  May,  1878,  the 
Matrimonial  Causes  Act,  1878  (41  Vict.  c.  19), 
which  allows  the  Court,  notwithstanding  that 
there  are  no  children  of  the  marriage,  to  ex- 
ercise the  powers  vested  in  it  by  22  &  23  Vict, 
c.  61.  s.  5,  was  passed : — Held,  that  the  Court 
had  jurisdiction  under  the  Act  to  vary  the 
settlement.  AnsdeU  v.  AnsdsU,  49  Law  J.  Rep. 
P.  D.  &  A.  67 ;  Law  Rep.  5  P.  D.  139. 

(fi)  In^unctian   restraitdng  wife  from  dealitig 

with  property, 

84. — The  petitioner  (the  husband)  obtained 
a  decree  nisi  for  dissolution  of  his  marriage,  of 
which  there  was  issue  one  child,  and  he  had 
given  instructions  to  the  solicitor  to  file  at  the 
proper  time  a  petition  for  variation  of  an  al- 
leged post-nuptial  settlement  under  which  the 
respondent  had  possessed  herself  of  a  sum  of 
3,0002.,  his  moneys,  with  which  she  had  pur- 
chased a  house  at  Brighton.  It  appearing  that 
she  was  about  to  dispose  of  the  house,  the 
Court,  on  the  application  of  the  petitioner, 
granted  an  injunction,  restraining  her  from 
dealing  with  the  property,  and  ordering  her,  in 
the  event  of  the  house  being  sold,  to  bring  the 
proceeds  of  the  sale  into  the  Registry.  Noakes 
V.  Noakes,  47  Law  J.  R^.  P.  D.  &  A.  20;  Law 
Rep.  4  P.  D.  60. 


232 


DIVOECE,  BVIDBKCB,  Pbacticb. 


(E)  EVIDENCB. 

(a)  Prwil^e :  admistion  by  petitioner  to 

solicitor, 

86. — In  shewing  cause  against  the  decree 
nisi  obtained  by  the  hnsband  for  dissolution  of 
marriage  on  the  ground  of  the  wife's  adultery, 
the  petitioner's  solicitor  was  called  as  a  witness 
on  behalf  of  the  Queen's  Proctor,  and  it  was 
proposed  to  ask  the  witness  whether,  in  the 
course  of  the  proceedings  in  the  cause,  the  peti- 
tioner had  not  made  an  admission  to  him  re- 
specting a  matrimonial  offence: — Held,  that 
the  evidence  was  inadmissible,  the  communi- 
cations between  solicitor  and  client  in  divorce 
suits,  as  in  all  civil  actions,  being  privileged. 
Bradford  v.  BranforA  a/nd  8hsppard  {fhe 
Queen^t  Proctor  shennng  oaiae)^  48  Law  J.  Bep. 
P.  D.  k  A.  40;  Law  Bep.  4  P.  D.  72. 

(b)  Confemon  by  respondent  and  admission  by 

co-respondent, 

86. — In  a  suit  for  dissolution  of  marriage 
promoted  by  the  husband,  the  evidence  ad- 
duced at  the  hearing  of  the  case  in  proof  of  the 
adultery  charged  against  the  respondent  and 
co-respondent,  consisted  exclusively  of  confes- 
sions by  the  wife,  but  on  a  subsequent  day 
the  counsel  for  the  co-respondent  stated  that  he 
was  instructed  to  admit  the  adultery  charged 
against  him.  The  Court  being  satisfied  that 
both  the  confession  of  the  wife  and  the  admis- 
sion of  the  co-respondenty  which  was  against 
interest,  were  bona  fide^  acted  upon  them,  and 
pronounced  a  decree  for  the  dissolution  of  the 
marriage.  Le  JUarohant  v.  Le  Ma/rokant,  45 
Law  J.  Rep.  P.  D.  it,  A.  43. 

(L)  PBACnCB. 

(a)  Petition, 
(1)  Previous  petition :  resjudioata, 

87* — To  the  wife's  petition  for  dissolution  of 
marriage,  the  respondent  answered,  denying 
the  charges  alleged  against  him,  and  making 
counter-charges  of  .adultery  against  the  peti- 
tioner. It  was  alleged  by  the  petitioner  that 
the  counter-charges  were  substantially  the 
same  as  those  which  were  made  against  her  in 
a  previous  suit  in  which  her  husl^nd  was  the 
petitioner,  and  which  were  negatived  by  the 
verdict  of  the  jury,  and  in  these  circumstances 
the  Court  was  moved  on  her  behalf  to  order 
that  the  counter-chaxges  be  struck  out  of  the 
respondent's  answer.  The  Court  refused  to 
ma^e  the  order,  holding  that  the  proper  mode 
of  raising  the  question  of  the  alleged  estoppel 
was  by  replication.  Robinson  v.  Bebinaon^  46 
Law  J.  Rep.  P.  D.  &  A.  47 ;  Law  Rep.  2  P.  D. 
77. 

88. — Husband  filed  a  petition  for  dissolution 
of  marriage  in  May,  1873.  In  July,  1874,  the 
petition  was  dismissed  before  hearing  on  the 
petitioner's  application,  and  with  the  consent  of 
the  respondent  and  oo-respondent.  In  Octob^, 
1878,  the  petitioner  filed  a  fresh  petition,  which 


included  the  charges  of  adultery  against  the 
respondent  and  the  oo-respondent  contained  in 
the  first  petition : — Held,  that  he  was  not  pre- 
cluded by  the  dismissal  of  the  first  petition 
from  repeating  those  chaiges.  HaU  v.  UaLl  and 
Biehardsonj  48  Law  J.  Bep.  P.  D.  &  A.  67. 

Damages  in  divorce  suit :  bankntptey :  peti- 
tioning creditor's  debt.  [See  Bankbuptcy, 
C2.] 

(2)  Service  of. 

Service  out  of  jurisdiction :  suit  for  restitution 
of  conjugal  rights,    [See  No.  2  supra.] 

Substituted  service.    [See  No.  22  supra.] 

(3)  Application  to  dispense  with  co-respondent, 

80«— The  wife  appeared  and  answered  in  the 
suit,  and  application  was  then  made  to  the 
Court  on  behs^  of  the  petitioner,  to  dis- 
pense with  a  co-respondent.  The  respondent 
opposed  the  application  as  too  late.  The  Court 
allowed  the  application,  no  special  ground  of 
objection  being  sieged  against  it,  but  inti- 
mated that  such  application  should  be  made  to 
the  Court  at  an  early  stage,  and  as  soon  as 
possible.  Jeffries  v.  Jeffries,  46  Law  J.  Rep.  P. 
D.  &  A.  80 ;  Law  Bep.  2  P.  D.  90. 

(4)  Dismissal  cf. 

Power  to  dismiss/or  non-prosecution  after  decree 
nisi,    [See  No.  16  supra.] 

(5)  Queen^s  Proctor,  intervention  of, 
[See  No6.  9,  23,  34  supra.] 

(b)  Costs, 

(1)  Sequestration  of  doU  servawt^s  pension, 

40. — A  decree  of  judicial  separation  was 
pronounced  on  the  petition  of  the  wife.  The 
respondent  was  a  retired  officer  of  the  Court  of 
Queen's  Bench,  and  was  in  the  receipt  of  a 
pension  for  past  services.  He  had  failed  to  pay 
the  petitioner's  costs  of  suit  or  the  alimony 
allotted  to  her,  and  was  resident  out  of  the 
jurisdiction.  The  Court,  holding  that  the 
pension  was  liable  to  sequestration,  ordered 
that  it  should  stand  charged  with  the  pe- 
titioner's costs  and  alimony,  that  it  might  be 
received  by  her  or  her  trustee,  and  that  the 
respondent  be  restrained  from  receiving  it  either 
personally  or  through  his  agent.  Sansom  v. 
Sansom,  48  Law  J.  Bep.  P.  D.  &  A.  25 ;  Law 
Itep.  4  P.  D.  69. 

(2)  Revival  trf  suit  for  taxation  of, 

41.— Petitioner  obtained  a  decree  absolute 
for  dissolution  of  marriage.  The  co-respondent 
was  condemned  in  costs,  but  as  he  was  out  of 
the  jurisdiction,  no  application  was  made  for  an 
order  for  taxation.  The  petitioner  died  after 
the  decree  absolute.  On  the  return  of  the  oo- 
respondent  to  this  country,  after  a  lapse  of 
more  than  six  years,  the  Court  made  an  order 
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for  the  taxation  of  costs  against  him,  on  the 
mdication  of  the  executor  of  the  petitioner. 
Jawnlei  V.  Hamke$,  46  Law  J.  Bep.  P.  D.  &  A. 
il ;  Law  Bep.  1  P.  D.  187. 

DOCK. 
[See  Habboub.] 

DOCK  MASTEB. 
[See  SmPFiNa  Law,  B  22.] 


DOCK  WABBANT. 

Title  to  goodt :  principal  and   surety, 
Salb,  24.] 


[See 


DOCUMENTS. 
[See  Pboduotiok  of  Documbnts.] 
AUeitor^s  Hen  on.    [See  Solicitob,  29-86.] 

DOG  LICENSE. 

[ProvisionB  and  regulations  as  to  dog  licenses. 
41  k  42  Vict.  c.  16.  ss.  17-23,  and  42  &  48  Vict, 
a  21.  s.  26.] 

By  30  Vict,  c  6.  s.  8,  **  If  any  person  keep  a 
dog  without  having  in  force  a  license  granted 
under  this  Act  authorising  him  so  to  do,  he 
shall  forfeit  the  sum  of  five  pounds."  By  sec- 
tion 6,  *<  Every  license  shall  commence  on  the 
day  on  which  the  same  shall  he  granted,  and 
shall  terminate  on  the  31st  December  follow- 
ing." The  license,  which  is  issued  under  sec- 
tion 6,  purports  to  be  <*from"  the  date  thereof 
until  the  Slst  of  December.  An  excise  officer 
called  at  the  respondent's,  house,  and  seeing 
there  a  dog  for  which  a  license  ought  to  have 
been  taken  out  imder  section  5,  preferred  an 
information  under  section  8,  to  answer  which 
the  respondent  was  summoned  before  a  magis- 
trate. At  the  hearing  of  the  summons  the  re- 
spondent produced  a  license  which  he  had 
taken  out  half-an-hour  after  the  officer  had 
called,  and  contended  that  such  license  was  an 
answer  to  the  information,  as  the  law  would 
not  consider  the  fraction  of  a  day :— Held,  that 
as  the  offence  was  alleged  to  have  been  com- 
mitted the  same  day  as  liie  license  was  taken 
out,  the  Court  could,  consistently  with  sections 
6  and  8,  look  at  the  order  of  events,  and  con- 
sequently the  offence  which  had  already  been 
committed  could  not  be  purged  by  a  license 
subsequently  taken  out.  And,  further,  that 
the  form  of  the  license  was  not  inconsistent 
lAith  section  6.  CampheU  v.  StrangemaySy  47 
Law  J.  Bep.  M.C.  6 ;  Law  Bep.  8  C.P.  D.  106. 

DOHICIL. 
(A)  AOQUIBITION  OB  ChABGB  OF. 

(B)  Law  of  CotmrTBT  of  Domicil  Whbn 
Appuoablb. 

DIOBBT,  1876-1880. 


(A)  Acquisition  ob  Chanob  of. 

1. — A  man  changes  his  domicile  of  origin  by 
choosing  a  new  domicile,  that  is,  by  voluntarily 
fixing  his  sole  or  chief  residence  in  a  country 
not  b^ing  the  country  of  origin,  with  an  inten- 
tion of  continuing  to  reside  there  for  a  period 
not  limited  as  to  time.  King  v.  Ibenvell,  46 
Law  J.  Bep.  Chanc.  693 ;  Law  Bep.  3  Ch.  D. 
618. 

Naturalisation  is  neither  essential  to,  nor 
conclusive  of,  domicile ;  it  is  important  as  evi- 
dence of  an  intention  to  reside  permanently. 
Ibid. 

K.,  an  Englishman,  emigrated  to  the  n.S.,  in 
1861,  where  he  carried  on  a  shoemaker's  trade ; 
in  1866  he  was  admitted  as  a  dtisen  of  the 
U.S.  He  burled  his  first  wife  in  America,  and 
remarried  there  in  1866 : — Held,  that  he  had 
acquired  an  American  domicile  of  choice.  Ibid. 

A  man  having  acquired  a  domicile  of  choice, 
may  put  an  end  to  it  of  choice,  without  it  being 
incumbent  on  him  to  acquire  another  domicQe 
of  dioice,  because  his  domicile  of  origin  there- 
upon becomes  his  domicile.    Ibid. 

K.  left  America  in  1867,  without  the  inten- 
tion of  returning,  and  lived  an  unsettled  life  in 
England,  where  he  made  his  will.  He  died 
suddenly  in  Jersey,  in  1871 : — Held,  that  his 
English  domicile  of  origin  had  reverted.    Ibid. 

Bill  filed  by  E.'s  widow  to  set  aside  the  will, 
on  the  ground  that  K.  was  a  domiciled  American 
at  the  date  of  his  death,  and  that  the  will  was 
bad  by  American  law,  dismissed,  but  under  the 
circumstances,  without  costs.    Ibid. 

2. — There  is  nothing  in  the  status  of  a  Peer 
of  Parliament  to  prevent  his  obtaining  a  foreign 
domicile  l^  residence  in  a  foreign  country. 
BcuiniUon  v.  Dallas,  46  Law  J.  Bep.  Chanc.  16 ; 
Law  Bep.  1  Ch.  D.  267. 

If  an  Englishman  has  acquired  a  de  faeto 
domicile  in  France,  property  as  to  which  he  may 
die  intestate  will  l^  distributed  according  to 
the  French  law,  although  he  has  not  been 
admitted  by  the  authorisation  of  the  Qovem- 
ment  to  enjoy  civil  rights  in  accordance  with 
article  13  of  the  Code.    Ibid. 

8. — Testator,  bom  in  Scotland,  emigrated  to 
Queensland,  where  he  bought  a  station  and 
resided  for  four  years.  He  afterwards  bought 
land  and  built  a  house  in  New  South  Wales, 
where  he  resided  with  his  wife  and  family  till 
his  death,  which  occurred  suddenly  at  the  station 
in  Queensland,  and  he  was  burieid  there  by  his 
own  wish :— Held,  that  testator  had  abandoned 
his  domicile  of  origin,  and  had  acquired  a  domi- 
cile of  choice  in  New  South  Wales.  Piatt  v. 
The  Attorney- General  of  yew  South  Wales,  47 
Law  J.  Bep.  P.C.  26 ;  Law  Bep.  3  P.C.  336. 

4, — ^Where  the  whole  course  of  conduct  of  a 
foreigner  shewed  that  he  had  permanently 
settled  in  this  country,  mere  verbal  expressions 
of  an  intention  by  him  to  return  to  his  own 
country  were  disregarded,  and  his  domicile  waB 
held  to  be  English.  Doueet  v.  Chogkan  (App.), 
Law  Bep.  9  Ch.  D.  441. 

[And  see  Diyobob,  1,  9.] 
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DOMIOIL— DBAINAGE. 


(B)  Law  of   Countby  of  Domioil  Whbh 

Appligablb. 

6. — The  personal  capacity  of  parties  to  enter 
into  the  oontract  of  marriage  depends  upon 
their  domicile,  and  where  both  parties  had  a 
foreign  domicile,  and,  by  the  law  of  their 
domicile,  their  marriage  was  invalid  by  reason 
of  consanguinity,  a  marriage  which  was  con- 
tracted in  England,  and  whidi  would  have  been 
valid  according  to  English  law,  was  held  invalid. 
Sottomayor  v.  De  Barras  (App.),  47  Law  J.  Bep. 
P.  D.  &  A.  23 ;  Law  Rep.  3  P.  D.  1. 

Two  Portogiiese  subjects,  whose  domicile  was 
Portugal,  and  whose  marriage  in  Portugal  would 
have  been  invalid  without  a  PapeJ  dispensation, 
on  the  ground  of  consanguinity,  they  being  first 
cousins,  contracted  in  1866  a  marriage  in  Eng- 
land. At  that  time  they  were  of  the  respective 
ages  of  sixteen  and  fourteen,  and  the  petitioner, 
the  lady,  alleged  that  her  mamage  was  entered 
into  under  pressure,  and  only  with  the  purpose 
of  saving  some  of  her  father's  property  £x>m 
the  consequences  of  a  bankruptcy.  The  mar- 
riage was  never  consummated.  In  1874  a  petition 
to  have  the  mamage  declared  void  was  presented 
by  the  lady : — Held  (reversing  the  decision  of 
the  Judge  of  the  Divorce  Court,  46  Law  J.  Bep. 
P.  D.  &  A.  48 ;  Law  Bep.  2  P.  D.  81),  that  the 
marriage  being  invalid  according  to  the  law  of 
the  countiy  of  domicile  of  the  parties,  must  be 
declared  null  and  void  here.  Shnanin  v.  Mallae 
(2  Sw.  k  Tr.  67)  distinguished.     Ibid. 

[And  see  Divobce,  13.] 

Aetian  for  rent  of  foreign  property.  [See  Pbac- 
TICB,  W  44.] 

Sootch  assett:  limited  admiwiitration,  [See 
Adminstsation,  30.] 

Seoteh  irregular  marriage.    [See  DiYOBOB,  12.] 

Sootoh  uttlement:  constntcHon  of.  [See  Con- 
flict OP  Laws,  3.] 

Shareholder  :  articles  of  asaoeiation :  eerviee  at 
domioile  of  election,    [See  Company,  E  7.] 

Suoeeuion  duty :  BrUiih  settlement.  [See  Suc- 
cession Duty,  6.] 

Will  of  naturaUeed  British  sulfjeet  made  in 
England  according  to  English  law.  [See 
Probate,  17.] 

DONATIO  MOBTIS  CAUSA. 

1. — Testator  being  resident  at  St.  Bemo,  in 
Italy,  in  his  last  illness  drew  cheques  on  his 
London  bankers,  payable  to  order,  and  gave  them 
to  his  wife,  who  indorsed  them  to  her  bankers 
at  St.  Bemo,  and  paid  them  into  their  bank. 
The  cheques  were  not  presented  for  payment  in 
London  till  after  the  testator's  death : — Held, 
that  the  cheques  were  good  donatio?!^  mortis 
oattsdf  and  that  the  widow  was  entitled  to  the 
proceeds  out  of  the  testator's  estate.  Bolls  y. 
Pearoe,  46  Law  J.  Bep.  Chanc.  791 ;  Law  Bep. 
5  Ch.  D.  730. 

2.— M.,  while  in  contemplation  of  death, 


signed  a  cheque  for .  5002.,  part  of  a  larger  sum 
on  deposit  at  seven  days*  notice,  and  gave  it  to 
A>  that  he  might  give  notice  and  get  csleh  for  the 
donor's  wife.  M.  died  before  the  notice  expired : 
— Held,  that  there  was  not  a  good  donatio  mortis 
eansd.  M.,  while  ui  contemplation  of  death, 
gave  his  biUs  of  exchange  to  A.  to  realise  when 
due  for  M.'s  wife.  M.  died  before  the  bills 
became  due: — Held,  there  was  a  good  donatio 
mortis  ea/usd.  Veal  v.  Veal  (27  Beav.  303)  fol- 
lowed. In  re  Mead.  Augtin  v.  Mead,  50  Law 
J.  Bep.  Chanc.  30 ;  Law  Bep.  16  Ch.  D. 

DOUBLE  mSUBANCE. 
[See  IKSUBANGB,  13.] 

DOUBLE     POBTIONa 
[See  Portions,  8,  4.] 

DOWEB. 

The  widow  of  a  testator  whose  only  real  estate 
was  conveyed  to  him  with  a  declaration  against 
dower  Is  not  entitled  to  priority  over  other 
legatees  in  respect  of  an  annuity  bequeathed 
to  her  by  her  husband  *'  in  lieu  bar  and  satis- 
faction of  dower."  Boper  v.  Baper,  Law  Bep. 
3  Ch.  D.  714. 

Mortgage  by  husband  and  wije  entitled  to  dower : 
wife*s  right  to  redeem.  [See  Husband  and 
WiPB,  69.] 

DBAIN. 

[See  Nuisance,  10,  12,  18 ;  Public  Health 

Act,  30-34.] 

DBAINAQE. 

[Amendment  of  the  law  relating  to  the 
drainage  and  improvement  of  land  in  Ireland. 
41  &  42  Vict.  c.  59,  and  43  &  44  Vict,  a  27.] 

By  rule  6  of  Part  II.  of  the  schedule  to  the 
Land  Drainage  Act  1861  (24  k  26  Vict.  c.  133), 
a  drainage  board  of  a  drainage  district  '*  may 
delegate  any  of  their  powers  to  committees  con- 
sisting of  such  member  or  members  of  their 
body  as  they  think  fit,"  and  by  rule  8  of  Part 
II.  of  the  schedule  **  a  committee  may  meet  and 
adjourn  as  they  t^ink  proper,  and  questions  at 
any  meeting  shall  be  determined  by  a  majority 
of  the  votes  of  the  members  present ;  and  in 
case  of  an  equal  division  of  votes  the  chairman 
shall  have  a  second  or  casting  vote."  Where, 
pursuant  to  the  above  power,  a  drainage  board 
appointed  a  committee  of  three  of  their  members 
to  act  in  any  case  of  emergency,  it  was  held 
that  such  committee  could  not  divide  a  drainage 
district  amongst  them,  so  as  to  enable  any  one 
of  its  members,  in  the  absence  of  the  others, 
to  lawfully  execute  any  of  the  powers  of  the 
Act  which  had  been  delegated  to  the  committee 
by  such  drainage  board.  Cooh  v.  Ward,  46  Law 
J.  Bep.  C.P.  654  j  Law  Bep.  2  C.P,  D.  255, 
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Expc7ue9of:  landlord  and  tenant.    [SeeLsASE, 
16.] 

Land  Drainage  Act,     [See  Public  Hbalth 
Act,  17.] 

Settled  estate,  of:  costs  allowed  out  of  capital, 
[See  Settled  Estates  Act,  8.] 

DRAMATIC  COPYRIGHT. 
[See  COFTBIOHT,  8.] 

DRUNKARD. 

[Provisions  for  the  control  and  cnre  of  habi- 
tual drunkards.    42  &  43  Vict.  c.  19.] 

DUPLEX  QUERELA. 
[See  Chuboh  and  Clbbot,  32.] 

EARLDOM. 
[See  Pbebaob.] 

BASEMENT. 
[And  see  Light  and  Aib,  Wat,  Watbbcoubsb.] 

(A)  AOQXnSITION  OF. 

(a)  Rigkt  to  support, 

(fi)  Might  to  attach  sign'board  to  another  *s 

house, 
((j)  Implied  grant :  unity  of  ownership , 
id)  User. 
(B)  Obstbuction  of. 
(a)  Access  of  ai/r, 
(i)  Support, 

(A)  Acquisition  of. 
(a)  Bight  to  support, 

L— The  right  to  the  support  for  buildimgs 
from  adjoining  land  is  not  a  right  of  proper^. 
Such  right  cannot  be  claimed  under  the  Pre- 
scriptions Acts,  but  maj  be  acquired  by  prescrip- 
tion at  common  law,  or  by  presumption  of  a  lost 
grant  arising  from  twenty  years'  open  and  un- 
interrupted enjoyment.  Angus  v.  DaUon  and 
the  Commissioners  of  Her  Majesty's  Works  and 
PuhUc  Buildings  (App.),  48  Law  J.  Rep.  Q.B. 
226 ;  Law  Rep.  4  Q.B.  D.  162 ;  on  appeal  from 
the  Queen's  Bench  Division,  47  Law  J.  Rep. 
Q.B.  163 ;  Law  Rep.  3  Q.B.  D.  86. 

Per  Cotton,  L.J.,  and  Thesiger,  L.J.  (dissen- 
tiente  Brett,  L.J.),  such  presumption  cannot  be 
rebutted  by  proof  that  no  such  grant  ui  fact  was 
ever  made.  Per  Brett,  L.J.,  proof  that  such 
grant  has  never  in  fact  been  made  is  an  absolute 
rebuttal  of  the  presumption.    Ibid. 

One  of  two  adjoining  houses  having  been, 
twenty-seven  years  before  the  accident,  altered 
internally  by  the  plaintifib  (the  owners)  so  as  to 
rest  chiefly  on  a  pillar  built  on  the  edge  of  their 
land,  and  contiguous  to  the  land  on  which  the 
adjoining  house  of  the  defendants  stood,  fell 


down  in  consequence  of  excavations  made  by 
the  defendants  on  the  site  of  their  house  which 
they  had  pulled  down,  and  by  reason  of  the 
pillar  being  deprived  of  the  lateral  support  pre- 
viously afforded  by  the  soil  under  the  surface  of 
the  adjoining  land  of  the  defendants.  In  an 
action  by  the  plaintiffis  to  recover  damages  for 
the  loss  caused  by  the  fall  of  their  house,  the 
Judge  at  the  trial  directed  a  verdict  for  the 
plalnti^  : — Held  (in  the  Queen's  Bench  Divi- 
sion, by  Cockbum,  L.C.J.,  and  Mellor,  J.,  dis- 
sentiente  Lush,  J.),  that  the  mere  enjoyment  of 
the  lateral  support  for  the  twenty-seven  years 
did  not  give  to  the  plaintifis  a  right  to  such 
support  as  against  the  adjoining  owner,  no  grant 
having  been  made  or  assent  given,  and  none 
being  to  be  implied.  By  Luah,  J. — That  the 
house  of  the  pluntiffs  had  acquired  the  status 
of  an  ancient  building;  and  as  mere  absence 
of  assent  will  not  prevent  a  right  to  support 
being  acquired,  the  defendants  were  responsible 
for  the  whole  of  the  damage  done,  of  which 
the  excavation  made  was  the  sole  cause.    Ibid. 

But,  on  appeal.  Held  (by  Cotton,  L.J.,  and 
Thesiger,  L.J.),  that  the  case  must  go  down  for 
a  new  trial,  to  determine  whether  the  burden 
which  had  been  put  upon  the  servient  tenement 
was  such  as  the  owner  could  reasonably  be  ex- 
pected to  be  aware  of  and  provide  for.  By 
Brett,  L.J.,  that  judgment  should  be  entered 
for  the  defendants.    Ibid. 

Held  also  (by  Cotton,  L.J.,and  Thesiger,  L.J., 
afl&rming  Bower  v.  Peate,  46  Law  J.  Rep.  Q.B. 
446 ;  Law  Rep.  1  Q.B.  D.  321),  that  where  a 
principal  has  employed  a  contractor  to  do  work 
whi<^  is  in  its  nature  dangerous  to  adjoining 
property,  the  employer  is  bound  to  see  that 
proper  means  axe  adopted  to  prevent  injurious 
consequences,  and  cannot  dis<diarge  himself  of 
his  liability  by  employing  a  competent  con- 
tractor and  directing  him  to  use  proper  pre- 
cautions.   Ibid. 

(h)  Bight  to  attach  sign-hoard  to  another^s 

house, 

2. — An  easement  in  respect  of  an  inn  to  have 
a  sign-board  attached  to  the  side  of  another 
house  held  to  have  been  acqxured  by  prescrip* 
tion.  Moody  v.  Steggles,^S  Law  J.  Rep.  Chano. 
639 ;  Law  Rep.  12  Gh.  D.  261. 

(c)  Implied  grant :  unity  of  ownership. 

8. — The  principle  of  law  that  where  the 
owner  of  an  estate  has  been  in  the  habit  of 
using  quasi  easements  of  apparent  and  con- 
tinuous  character  over  the  one  part  for  the 
benefit  of  the  other  part  of  his  property,  and 
aliens  the  quasi  dominant  part  to  one  and  the 
quasi  servient  to  another,  the  respective  alienees 
will,  in  the  absence  of  express  stipulation,  take 
the  land  burdened  or  benefited  by  the  qualities 
which  the  previous  owner  had  a  right  to  attach 
to  them,  applies,  even  though  the  owner  were 
not  in  actual  possession  of  both  parts  of  the 
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property  at  the  time  of  aHenatiuxL  Barnes  v. 
Loaoh,  48  Law  J.  Bep.  Q.B.  756 ;  Law  Bep.  4 
Q.B.  D.  494. 

If  the  alteration  in  a  dominant  tenement  or 
in  the  mode  of  using  an  easement  is  not  of  such 
a  nature  that  the  tenement  is  substantially 
changed  or  the  burden  on  the  servient  tenement 
materially  increased,  an  easement  is  not  de- 
stroyed in  consequence  of  the  alteration.    Ibid. 

4. — On  a  grant  of  part  of  a  tenement,  or  of 
one  of  two  adjoining  tenements  belonging  to 
the  same  grantor,  no  reservation  of  easements 
will  be  implied  in  favour  of  the  grantor,  except 
easements  of  necessity ;  but  there  will  pass  by 
implication  to  the  g^mtee  all  continuous  ap- 
parent easements — that  is,  all  such  easements 
as  are  necessary  to  the  reasonable  enjoyment  of 
the  property  granted,  and  have  in  fact  been 
enjoyed  during  the  unity  of  ownership.  The 
principle  laid  down  by  the  Court  in  Pyer  v. 
Carter  (1  Hurl.  &  N.  916 ;  26  Law  J.  Bep.  Ezch. 
258),  that  there  is  no  distinction  between  im- 
plied reservation  and  implied  grant  is  overruled 
by  White  v.  Bats  (7  Hurl.  &N.  722  ;  31  Law  J. 
Bep.  Szch.  283),  and  other  authorities;  but, 
semble,  the  decision  itself  may  be  supported  on 
the  ground  that  it  was  a  case  of  reciprocal 
mut^  easements  between  the  two  tenements, 
and  would  be  an  authority  for  an  i4em  per  idem 
case.  A  workshop  and  an  adjoining  vacant 
piece  of  land  belonged  to  S.  T.  The  side  of 
the  workshop  facing  the  piece  of  land  had  in  it 
three  windows,  not  ancient  windows,  which  re- 
ceived their  light  from  over  the  piece  of  land. 
S.  T.  put  all  the  property  up  to  auction  in 
several  lots  under  certain  conditions,  not  pro- 
viding for  any  reservation.  He  sold  and  con- 
veyed the  piece  of  land  to  the  plaintiff  without 
expressly  reserving  any  right  to  light  in  respect 
of  the  windows,  and  shortly  afterwards  sold 
and  conveyed  the  workshop  to  the  defendant 
under  the  same  conditions.  The  plaintiff 
claimed  the  right  to  build  on  the  land  so  as  to 
obstruct  the  windows,  and  the  defendant 
claimed  the  access  of  light  to  the  windows  from 
over  the  plaintiff's  land  as  an  apparent  con- 
tinuous easement  necessary  for  the  enjoyment 
of  his  property.  In  an  action  to  try  the  right, 
— ^Held  (aflirming  the  decision  of  Bacon,  V.C), 
that  no  right  to  light  in  respect  of  the  windows 
was  impliedly  reserved  to  S.  T.  under  the  con- 
veyance to  the  plaintiff,  it  not  being  a  case  of 
necessity,  and  consequently  the  latter  could 
build  and  obstruct  the  windows.  Wheeldon  v. 
Bwrowt  (App.),  48  Law  J.  Bep.  Chanc.  858 ; 
Law  Bep.  12  Ch.  D.  81. 

White  V.  Bass  (uH  supra)  approved  and  fol- 
lowed. 

Pjfer  V.  Cwrtcr  {yJbi  supra)  discussed. 

(rf)  User, 

User  not  physically  preventible  tier  actvmahle 
oannot  found  am,  easement :  nuisanoe :  noise 
and  vibration :  iryicnction.    [See  NuiSANOB, 

1.] 


(B)  OBSTBUCnON  OF. 

(a)  Access  qf  omt, 

6.— The  defendants  raised  the  wall  of  their 
house  so  as  to  overtop  the  chimneys  of  the  ad- 
joining houses  of  the  plaintiff,  and  pUed  timber 
upon  their  roof,  causing  the  plaintiff's  chimneys 
to  smoke  :~Held,  that  the  plaintiff  had  no 
cause  of  action,  on  the  grounds,  first,  that  the 
free  access  of  air  to  the  plaintiff's  premises  was 
not  an  easement  for  which  he  could  prescribe 
either  by  statute  or  at  Ck)mmon  Law;  and, 
secondly,  that  no  nuisance  had  been  caused  by 
the  defendants,  since  the  smoke  which  caused 
the  annoyance  to  the  plaintiff  was  produced  by 
the  plaintiff  on  his  own  premises.  Bryamt  v. 
UJevvr  (App.),  48  Law  J.  Bep.  C.P.  380 ;  Law 
Bep.  4  C.P.  D.  172. 

(ft)  Support, 

Injunction :  qua  timet :  mAnvng  operaHoTis  under 
adjoining  lands,    [See  Injunction,  21.] 

[And  see  Mines,  4-7.] 

BAST  INDIA  COMPANY. 

Ihrust  fund :  separate  use  of  married  fdoma/n, 

[See  Pbnsion.] 
Compulsory  retirement  of  miUtary  officers,    [See 

Cbown  8.] 

ECCLESIASTICAL  COMMISSIONBBS. 

lAmdtations :  succession  of  ecclesiastical  eommis* 
sioners  to  estates  qf  corporations  sole,  [See 
Limitations,  Statutb  of,  1.] 

ECCLESIASTICAL   COBPOBATION. 

Sale  of  land  for  redemption  of  land  tam,  [See 
LAND  Tax,  1.] 

ECCLESIASTICAL  LAW. 
[See  Chuboh  and  Clbboy.] 

EDUCATION. 

[See  Elbmbntaby  Education  Acts;  In- 
fant, 22-25.] 

EJECTMENT. 

1. — The  assignee  of  the  reyersion  of  a  lease 
containing  the  usual  power  of  re-entry  to  the 
lessor  and  his  assigns  in  case  of  any  breach  of 
covenant  by  the  lessee,  may  maintain  ejectment, 
in  the  event  of  a  breach  of  the  general  covenant 
to  repair,  without  having  previously  given  notice 
to  the  lessee  that  he  had  become  entitled  to  the 
reversion.  Sealtoek  v.  Harston^  45  Law  J.  Bep. 
C.P.  125 ;  Law  Bep.  1  C.P.  D.  106. 

2.— By  writ  of  ejectment  dated  the  3id  of 
August,  1874,  and  in  the  form  given  by  the  Oonr- 
mon  Iaw  Procedure  Act,  1882,  the  plaintiff 
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claimed  to  haVe  been  entitled  to  lands  from  the 
86th  of  Deoember»  1867.  The  defendant  suffered 
judgment  by  default,  and  an  action  for  mesne 
profits  having  been  brought  against  him,  he  paid 
into  Ooort  the  amonnt  of  mesne  profits  as  &om 
the  date  of  the  writ  of  ejectment,  and,  as  to  a 
portion  of  the  time  between  the  3rd  of  August 
and  the  25th  of  December,  pleaded  a  plea  shew- 
ing title  to  the  land  in  himself.  The  plaintiff 
replied  an  estoppel,  setting  forth  the  writ  of 
ejectment  and  judgment.  On  demurrer, — Held, 
that  the  modem  form  of  judgment  for  the  plain- 
tiff to  <* recover  possession  of  the  land"  is  an 
estoppel  only  as  to  the  plaintiff's  title  at  the 
time  of  action  brought,  and  not  as  to  the  dura- 
tion of  his  title ;  and  that,  therefore,  the  repli- 
cation was  bad.  Harris  v.  Mulkem,  45  Law  J. 
Rep.  Bxch.  244 ;  Law  Bep.  I  Bx.  D.  31. 

Aetion  in  Coumty  Court :  hereditamenU  qf  greater 
value  than  20Z.    [See  Cou27TY  CouBT,  1.] 


BJUSDBM  6BNBRIS. 
[See  BoouB  and  VAaABOND ;  Will,  Con- 

BTBUOTION,  B  13,  14,  15.] 


BLDBST  SON. 
[See  Will,  Conbtbuotion,  L  20.] 

ELECTION. 

(A)  To    TAKB    UHDBB    OB    AQAINST    InSTBU- 

MSNT. 

(B)  To  TAKB    PBOPBBTY    IN    CONVBBTBD    OB 

Unoonybbtbd  Statb. 


(A)  To   TAKB    U5DBB    OB    AGAINST    INSTBU- 

MBNT. 

L — ^The  doctrine  of  election  or  compensation 
explained.  Pie^tgiU  v.  Rodger,  Law  Bep.  6 
Ch.  D.  163. 

Where  a  testatrix  shewed  by  her  will  a  plain 
intention  to  dispose  of  property  comprised  in 
certain  irrevocable  appointmentis, — Held,  that 
the  various  persons  claiming  under  her  will  were 
put  to  their  election  as  between  the  benefits  con- 
ferred on  them  by  the  deeds  and  those  conferred 
on  them  by  the  will.    Ibid. 

Where  a  son  to  whom  real  estate  is  devised  by 
a  testator  predeceases  the  testator  his  estate  is 
in  the  same  position,  quoad  the  will  of  the  tes- 
tator, as  if  he  had  survived  him,  and  conse- 
quently legatees  disappointed  under  the  will 
can  enforce  compensation  against  such  estate 
under  the  doctrine  of  election.    Ibid. 

2. —The  rule  of  election,  by  which  a  person 
taking  a  benefit  under  any  instrument  must  also 
accept  the  burden  Uud  on  him  by  it,  applies  in 
the  case  of  deeds  as  well  as  of  wills,  and  where 
one  of  the  properties  is  not  bound  by  the  in- 
strument, as  well  as  between  properties  whioh 


are  bound  by  it,  and  although  no  intention  that 
the  party  should  be  put  to  election  appear  on 
the  face  of  the  instrument,  or  by  necessary  im- 
plication from  its  terms  or  language.  Codri'n^/te'n 
V.  Codrington  (H.L.),  45  Law  J.  Rep.  Chana  660; 
Law  Rep.  7  £.  &  I.  App.  854. 

8. — ^A  father  on  the  marriage  of  his  daughter 
covenanted  to  settle  a  share  of  his  property  at 
his  decease  so  that  (in  the  events  which  hap- 
pened) her  children  became  entitled  as  tenants 
in  common.  The  covenantor  by  his  will  gave 
legacies  to  A.,  one  of  such  children,  and  to  B. 
and  C,  the  son  and  daughter  of  another,  who 
and  whose  husband  were  dead  : — Held,  that  A., 

B.  and  C.  were  put  to  their  election,  A.  whether 
he  would  take  his  legacy  or  his  share  tmder  the 
covenant,  B.  and  C.  whether  they  would  take 
their  legacies  or  their  interest  in  the  covenant 
derived  through  their  parents  as  heirs  and  next- 
of-kin.  Bennett  v.  Holdetvorth,  46  Law  J.  Rep. 
Chanc.  646 ;  Law  Rep.  6  Ch.  D.  671. 

4. — Certain  cottages  were  settled  on  A.  for 
life,  remainder  to  his  wife  B.  in  fee.  A.  devised 
these  cottages  to  B.  for  life,  with  remainder  to 

C.  in  fee.  C.  sold  his  reversion  to  X.,  and  B. 
sold  the  cottages  to  Y.  in  fee  without  notice  of 
A.'s  devise.  After  B.'s  death:— Held,  that  she 
must  be  taken  to  have  elected  to  take  the  cot- 
tages against  the  will,  and  that  her  estate  was 
liable  to  pay  compensation  to  X.  to  the  extent 
of  the  benefits  received  by  her  under  the  wilL 
Hogers  v.  Jones,  Law  Bep.  3  Ch.  D.  688. 

(B)  To    TAKB    PBOPBBTY    IN    CONYBBTBD   OB 

Unoonybbtbd  statb. 

[See  Tbust,  B  5,  6.] 

Married  wonum :  purekase-money  qf  real  estate 
sold  by  order  qf  court,    [See  Pabtition,  22.] 


Way  qf  necessity :  right  qf  election  in  grantor • 
[See  Way,  l.j 


BLEQIT. 

Writ  of:  secured  creditor.    [See  Bankbuptct, 
D23.] 


blbmentabt  education  acts. 

(A)  Qualifioation  and  EliBOnON  OF  Sohool 

BOABD. 

(B)  BOBBOWINa  POWBBfi  OF  SCHOOL  BOABD. 

(C)  COHPULSOBT  POWBBfi  A8  TO  ATTBNDANOB 

OF  CHILDBBN. 

[Provisions  for  elementary  education.  39  St 
40  Vict,  c  79.] 

[Promotion  of  intermediate  education  in  Ire- 
land.   41  &  42  Vict.  c.  66.] 

[Further  provisions  as  to  by-laws  respecting 
the  attendance  of  children  at  school  under  the 
Elementary  Eduoation  Acts.   43  Sc  44  Yiot.  c.  28.] 
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(A)  Qualification  akd  Blbotion  of  School 

BOABD. 

1. — The  personation  of  a  voter  at  the  election 
of  memhers  of  a  school  board  is  made  an  offence 
by  the  second  schedule  to  the  Act  of  1873,  36  ic 
87  Vict.  c.  86,  which  applies  the  Ballot  Act  of 
1872  to  SQch  election,  but  does  not  apply  it  to 
the  voting  upon  a  resolution  for  application  for 
a  school  board  under  section  12  of  33  &  34  Vict. 
c.  76.  The  personation  of  a  voter  at  a  poll  for 
passing  a  resolution  for  application  for  a  school 
board  is  not  an  offence  under  the  Elementary 
Education  Acts,  and  a  regulation  of  the  Educa- 
tion Department  of  the  fi"ivy  Council  constitut- 
ing such  personation  a  misdemeanour  punishable 
on  summary  conviction  will  not  support  a  con- 
viction, it  being  a  regulation  uUra  vires,  and 
one  not  made  valid  by  section  84  of  33  k  34 
Vict,  c.  76.  Heg.  v.  Sankey,  47  Law  J.  Rep. 
M.C.  96  ;  Law  Rep.  3  Q.B.  D.  379. 

2. — ^Where  a  member  of  a  school  board  having 
absented  himself  during  six  successive  months 
from  all  meetings  of  the  Ixnird,  ceased  by 
the  operation  of  rule  14  of  the  first  part  of  the 
second  schedule  of  the  Elementary  Education 
Act,  1870,  to  be  a  member  of  the  school  board, 
and  his  office  thereupon  became  vacant,  and 
was  filled  up  by  the  election  of  another  person, 
— Held,  that  he  was  not  disqualified  from  being 
a  candidate  and  being  elected  at  the  next 
triennial  election  of  members  of  that  school 
board;  the  disqualification  in  rule  12  of  the 
same  schedule  only  attaching  at  most  so  as  to 
preclude  his  being  eligible  for  the  intermediate 
vacancy  which  his  own  default  had  caused. 
Heg.  V.  TwnfUne,  48  Law  J.  Rep.  Q.B.  6 ;  Law 
Rep.  4  Q.B.  D.  79. 

8. — The  Corrupt  Practices  Municipal  Act, 
1872  (35  &  36  Vict.  c.  60),  does  not  apply  to  a 
school  board  election,  and  therefore  such  elec- 
tion cannot  be  questioned  by  petition  under 
that  Act.  In  re  The  West  Brommeh  School 
Board,  49  Law  J.  Rep.  C.P.  641 ;  Law  Rep.  6 
C.P.  D.  191. 

(B)  Borrowing  Powbrs  of  School  Board. 

4. — The  power  of  school  boards  to  borrow  is 
defined  and  limited  by  the  express  enactment 
of  the  Act  under  which  they  are  constituted,  so 
that  a  school  board  has  no  power  to  borrow 
money  to  defray  current  expenses  when  the 
school  fund  is  not  sufficient,  and  interest  on 
such  a  temporary  loan  ought  not  to  be  allowed 
in  the  accounts  of  a  school  board.  So  held  by 
the  Court  of  Appeal,  reversing  the  decision  of 
the  Queen's  Bench  Division  (48  Law  J.  Rep. 
Q.B.  729 ;  Law  Rep.  4  Q.B.  D.  477).  Reg.  v. 
Reed  (App.),  49  Law  J.  Rep.  Q.B.  600 ;  Law 
Rep.  6  Q.B.  D.  488. 

(C)  Compulsory  powers  as  to  Attrndancb 

OF  Children. 

6. — The  proviso  in  section  74  of  the  Elemen- 
tary Education  Act,  1870,  precludes  a  school 
board  from  osiiig  its  power  so  as  to  inteirf ere 


with  the  arrangements  already  made  by  the 
Factory  Acts.  A  school  board  is,  therefore,  not 
entitled  to  enforce  its  by-laws  as  to  the  hours 
of  attendance  by  children,  against  a  child  who, 
though  not  obeying  such  by-laws,  is  attending 
an  efficient  elementary  school  pursuant  to  the 
Factory  Acts.  MeUor  v.  Denham,  48  Law  J. 
Rep.  M.C.  113  ;  Law  Rep.  4  Q.B.  D.  241. 

6. — ^Where  a  parent  is  summoned  under  sub* 
section  2  of  section  12  of  39  &  40  Vict.  c.  79 
(the  Elementary  Education  Act,  1876),  to 
answer  a  charge  of  a  second  case  of  non-com- 
pliance with  an  attendance  order  made  upon 
him,  in  order  to  prove  the  previous  adjudica- 
tion of  non-compUance  it  is  not  necessary  to 
produce  a  signed  copy  of  the  previous  conviction 
in  accordance  with  34  &  36  Vict.  c.  112.  s.  18, 
but  it  may,  upon  the  hearing  of  such  charge,  be 
proved  by  the  production  by  the  clerk  of  the 
Court  of  the  book  containing  a  memorandum 
of  such  adjudication,  and  by  the  evidence  of 
the  school  board  officer  who  heard  such  previous 
adjudication  madeupon  the  person  so  summoned. 
The  School  Board  for  London  v.  Ha/rvey^  48  Law 
J.  Rep.  M.C.  130 ;  Law  Rep.  4  Q.B.  D.  461. 

7. — The  offenoe  created  by  section  11  of  39 
&  40  Vict.  c.  79  (the  Elementary  Education 
Act,  1876)  of  habitually  neglecting  to  provide 
efficient  elementary  instruction  for  a  child,  and 
upon  which  the  consequences  specified  in  section 
12  may  follow,  is  distinct  from  that  of  neglect- 
ing to  cause  a  child  to  attend  school  dealt  with 
by  by-laws  made  under  the  Elementary  Edu- 
cation Act,  1870  (33  &  34  Vict.  c.  76),  and  by 
section  24  of  the  Elementary  Education  Act, 
1873  (S6  &  37  Vict.  c.  86),  and  therefore  sec- 
tion 60  of  the  Act  of  1876  does  not  give  to  a 
school  board  or  load  authority  any  discretion 
in  cases  of  habitual  neglect  as  to  instituting 
proceedings  in  any  other  mode  than  that  pre- 
scribed in  section  11.  Em  wvrte  The  School 
Boivrd  for  London  ;  in  re  Mwrphy,  46  Law  J. 
Rep.  M.C.  193  ;  Law  Rep.  2  Q.B.  D.  397. 

Where  on  the  application  of  a  school  board 
for  a  summons  under  a  by-law  the  magistrate 
was  satisfied  that  tiie  facts  brought  the  case 
within  the  terms  of  section  11  of  39  &  40  Vict, 
c.  79, — Held,  that  he  rightly  refused*  to  issue  a 
summons  under  the  by-law,  and  that  the  school 
board  were  bound  to  apply  for  one  under  section 
11.    Ibid. 

8.— Where  the  by-laws  of  a  school  under  the 
Elementary  Education  Act,  1870,  s.  74,  required 
the  attendance  of  children  at  school  during  all 
the  time  the  schools  were  opened,  and  the  schools 
were  open  more  than  ten  hours  per  week : — 
Held,  that  the  by-laws  were  not  contrary  to 
section  14  of  the  Workshops  Regulation  Act, 
1867,  and  could  be  enforced  against  children 
employed  in  workshops.  Bwry  v.  CherryhoUn 
(Div.  App.),  Law  Rep.  1  Ex.  D.  467. 

9.— Section  74  of  the  Elementary  Education 
Act,  1870,  enables  a  school  board  to  make  by- 
laws for  certain  purposes,  and,  amongst  them 
for  the  purpose  of  imposing  penalties,  recover- 
able in  a  sommary  manner,  for  breach  of  any 
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by-law.  Section  92  provides  that  any  penalty 
reooverable  smnmarily  under  the  Act  may  hd 
recovered  before  justices  in  manner  directed  by 
the  11  &  12  Yiot.  c.  43  (Jervis'  Act),  and  the 
Acts  amending  the  same.  Upon  an  information 
against  the  respondent  to  recover  a  penalty  for 
breach  of  one  of  the  by-laws  of  a  school  board 
justices  stated  a  case  for  the  opinion  of  the 
Queen's  Bench  Division,  ^o  gave  judgment 
for  the  respondent : — Held,  on  appeal,  that  this 
judgment  was  in  a  "criminal  cause  or  matter  " 
within  section  47  of  the  Judicature  Act,  1873, 
and  therefore  that  the  appeal  would  not  lie. 
MeUor  v.  D&Hham  (App.),  49  Law  J.  Bep.  M.C. 
89 ;  Law  Bep.  6  Q.B.  D.  467. 


EMBEZZLEMENT. 

(A)  Ybnub. 

(B)  Wild  Babbitb:  Gambkbbpbb  eillino, 

m  OBDBB  TO  SBLL. 

(C)  Pbocbbds  of  Chbqub. 

(D)  Chattbl  OB  Valuablb  Sbcubity. 


(A)  Vbnub. 

1. — The  prisoner  was  employed  as  a  country 
traveller.  It  was  tus  duty  to  collect  outstand- 
ing accounts,  and  to  remit  the  money  so  collected 
"at  once  "  to  his  employers  in  Middlesex.  The 
prisoner  collected  an  account  at  York  which  he 
never  remitted.  The  prisoner  subsequently 
sent  a  letter  from  Doncaster  to  his  employers, 
which  they  received  in  Middlesex  and  which 
amounted  in  effect,  as  the  jury  found,  to  a 
denial  of  the  collecting  of  the  money  at  York : 
— Held  (Huddleston,  B.,  dissentiente),  that  in 
an  indictment  against  the  prisoner  for  embezzl- 
ing the  money  so  collected  at  York,  the  venue 
was  well  laid  in  the  county  of  Middlesex.  Bsg, 
V.  Boffers  (C.C.B.),  47  Law  J.  Bep.  M.C.  11; 
Law  Bep.  3  Q.B.  28. 

2. — It  was  the  duty  of  the  prisoner,  a  com- 
mercial traveller,  to  remit  daily  to  his  employers 
the  moneys  which  he  collected  without  reduc- 
tion. The  prisoner  on  the  1st  and  2nd  of 
March,  1878,  collected  at  Newark  two  sums  of 
money,  which  he  did  not  remit  or  account  for. 
There  was  no  evidence  that  the  prisoner  re- 
turned to  Grantham,  where  he  resided,  on  either 
of  those  days.  In  the  first  week  in  April,  one 
of  his  employers  went  to  Grantham  and  saw  the 
prisoner,  and  taxed  him  with  receiving  moneys 
and  not  accounting  to  them  for  them.  The 
prisoner  thereupon  handed  to  his  employer  a 
list  of  the  moneys  he  had  collected  and  not 
accounted  for,  including  the  above  two  sums. 
He  was  indicted  and  convicted  at  the  borough 
of  Grantham  Quarter  Sessions  for  embezzling 
the  above  two  sums  of  money : — Held  (Manisty, 
J.,  dubitante),  that  there  was  no  evidence  of 
embezzlement  within  the  borough  of  Grantham* 
fief,  V.  Treadfold,  48  Law  J.  Bep.  M.C.  102, 


(B)  Wild  Babbits:  Gambkbbpbb  kzllivo, 

Iir  OBDBB  TO  SBLL. 

8. — The  prisoner  being  employed  as  a  game- 
keeper, and  having  no  authority  to  kill  rabbits 
for  his  own  use,  killed  and  removed  wild  rabbits 
in  and  from  a  wood  belonging  to  his  master 
with  the  intention  of  selling  them.  The  killing, 
removing  and  selling  were  one  continuous  act : 
— Held,  that  the  prisoner  was  not  guilty  of  em- 
bezzlement. Beg.  V.  Bead  (C.C.B.),  47  Law  J. 
Bep.  M.C.  50 ;  Law  Bep.  3  Q.B.  D.  131. 

(0)  Pbocbbds  of  Chbqub. 

4« — ^It  was  the  duty  of  the  prisoner  as  head 
manager  of  a  fire  insurance  company  at  the 
head  office  to  receive  remittances  and  cheques 
sent  to  the  head  office  from  tiie  managers  of 
district  branches.  These  cheques  were  usually 
drawn  on  the  local  bank  and  made  payable  to 
the  prisoner's  order.  On  receipt  it  was  also  part 
of  the  prisoner's  duty  to  indorse  them  and  hand 
them  over  to  the  cashier,  who  paid  them  into 
the  company's  bankers  and  accounted  for  them 
in  the  books.  The  prisoner  received  two  cheques 
for  the  company  from  district  managers  of  the 
amounts  respectively  of  4002.  and  2002.  Instead 
of  handing  Uiem  over  to  the  cashier,  he  indorsed 
and  cashed  the  cheques  through  private  friends 
of  his  own,  and  later  in  the  day  paid  the  amount, 
namely,  6002.,  to  the  cashier  to  be  put  against 
his  salary  account  which  was  overdrawn  to  that 
amount.  The  cashier  did  so,  and  returned  him 
I.O.n.s  to  that  amount.  After  some  interval  of 
time  the  fraud  was  discovered.  The  prisoner 
was  indicted  for  embezzling  the  two  sums  of 
4002.  and  2002. :— Held,  that  the  prisoner  had 
been  guilty  of  embezzlement  of  the  money  not- 
withstanding that  the  cash  was  paid  to  him  by 
his  friends  on  his  own  accoimt.  Beg.  v.  Gale 
(C.C.B.),  46  Law  J.  Bep.  M.0. 134;  Law  Bep. 
2  Q.B.  D.  141. 

(D)  Chattbl  ob  Valuablb  Sbcubity. 

6. — The  prisoner,  an  insurance  broker,  was 
entrusted  with  certain  policies  of  insurance  on 
a  ship  by  the  owner  of  the  ship  after  a  loss  had 
occurred,  for  the  purpose  of  collection.  He 
received  the  moneys  due  from  the  insurers  in 
cheques  to  his  own  order,  which  he  indorsed 
and  paid  into  his  own  bankers  to  his  own  credit, 
but  he  failed  either  then,  or  at  any  time  after- 
wards, to  pay  the  amount  to  the  ship  owner, 
and  two  months  later  filed  a  petition  for  liqui- 
dation. The  jury  found  that  the  policies  were 
entrusted  to  the  prisoner  for  a  special  purpose, 
namely,  that  he  should  receive,  and  when  re- 
ceived, forthwith  pay  over  the  moneys  to  the 
ship  owner,  and  that  the  prisoner  had  no  autho- 
rity to  sell,  negotiate,  transfer  or  pledge  the 
policies,  and  in  violation  of  good  faith  converted 
the  proceeds  to  his  own  use : — Held,  that  whether 
or  not  a  policy  of  insurance  could  be  considered 
as  a  chattel  or  valaable  security  within  the  sec- 
tion, the  prisoner  had  not  committed  an  offence 
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againit  the  84  k  26  Vict.  o.  96,  s.  75.  Bsg.  ▼. 
Tatloek,  46  Law  J.  Bep.  M.O.  7 ;  Law  Bep.  2 
Q.B.  D.  157. 

Cookbum,  C.J.,  and  Kelly,  C.B.,  doubted 
whether  a  policy  of  ixuiiranoe  is  a  chattel  or 
valuable  security  within  the  section,  but  held  it 
to  be  necessary  that  at  the  time  of  the  receipt 
of  the  money  the  prisoner  should  have  intended 
to  have  converted  it  to  his  own  use,  and  that 
the  statute  cannot  be  applied  to  a  case  where, 
as  here,  the  money  is  to  be  retained  by  the  pri- 
soner, and  accounted  for  only  after  an  interval 
of  time  by  settlement  of  accounts  in  the  way 
of  business.  Amphlett,  B.,  and  Bramwell,  B., 
held  that  the  policies  of  insurance  were  valuable 
securities,  but  were  entrusted  to  the  prisoner 
not  for  a  special  purpose  within  the  seoondpart 
of  the  section,  but  that  the  case  was  within  the 
first  part  of  the  section,  and  as  there  was  no 
writing  the  conviction  must  be  quashed.    Ibid. 

BMPLOYBB'S  LIABILITY. 

[Employer  made  liable  in  certain  cases  for 
injury  to  servant  by  defect  in  machinery,  &o., 
or  negligence  of  fellow-servant.  43  &  44  Yict. 
0*  42.] 

BMPLOYBBS   AND  WORKMEN  ACT. 
[See  MAfiTXB  AKD  Sbbvant,  1-3.] 

EMPLOYMENT. 
Common.    [See  Mabtbb  ai^d  Sebyant,  5-8.] 
Soope  of,    [See  Mabtbb  and  Sbbvakt,  12.] 

ENCROACHMENT. 
On  mute  ofmamr,    [See  Copyholds,  2.] 

ENDOWED   SCHOOLS  ACT. 

1.— The  "Endowed  Schools  Act,  1869,"  by 
section  13,  provides,  **  It  shall  be  the  duty  of 
the  commissioners  to  provide,  in  any  scheme, 
for  saving  or  making  due  compensation  for  such 
interest  as  any  teacher  or  officer  in  any  endowed 
school,  appointed  to  his  office  before  the  passing 
of  the  Endowed  Schools  Act,  1868,  may  have.** 
The  appellant  was  appointed  master  of  an  en- 
dowed school  before  1868.  He  held  his  office 
at  the  will  of  a  majority  of  the  governors  of  his 
school.  After  the  passing  of  the  Act  of  1869  a 
scheme  was  adopted  under  the  Act,  by  which 
the  appellant's  office  was  injuriously  affected  :— 
Held,  that  the  appellant  had  a  vested  interest 
in  his  office  within  the  meaning  of  this  Act,  and 
was  therefore  entitled  to  compensation.  Ccurver 
V.  AUeyn'8  CoUege^  Dulwieh,  46  Law  J.  Rep. 
P.C.  28 ;  Law  Rep.  1  App.  Cas.  68  (nom.  In  re 
Duhvich  College). 

2. — Inhabitants  and  ratepayers  of  a  parish 
having  a  right  under  a  founder's  deed  to  have 
their  children  taught  free  of  expense  in  a  school, 


but  having  no  child  whose  status  is  injured  by 
a  scheme,  have  not  a  **  vested  interest"  within 
the  meaning  of  section  39  of  the  Endowed 
Schools  Act,  1869.  In  re  Shaftoe's  Charity,  47 
Law  J.  Rep.  P.C.  98 ;  Law  Rep.  3  App.  Cas.  872. 

8. — A  deed  of  foundation  permitting  persons 
to  remain  at  school  after  manhood  does  not 
make  such  ^endowment  or  any  part  of  it  other 
than  an  educational  endowment  within  the 
meaning  of  sections  6  and  24  of  the  Endowed 
Schools  Act,  1869.  In  re  BodgwtCe  Sehool,  47 
Law  J.  Rep.  P.C.  101 ;  Law  Bep.  3  App.  Cas. 
857. 

The  appointment  of  the  rector  of  a  parish  for 
the  time  being  an  ex-qffieio  governor  of  a  school 
is  not  a  provision  respeding  the  religious 
opinions  of  the  governing  body  within  the 
meaning  of  section  19  of  the  Act.    Ibid. 

ENDOWMENT. 
BeUgioui  teiti.    [See  UNiYBBfliTT.] 

ENFRANCHISEMENT. 
[See  Copyholds,  4.] 

ENJOYMENT  IN  SPECIE. 
[See  Tenant  fob  Lifb,  9-11.] 

ENTAIL. 
[See  Fines  and  Rboovbbibs;  Scotch  Law, 

7-9.] 

A  married  woman  having  an  estate  tail  settled 
to  her  separate  use  without  power  of  antioipa- 
tion  as  to  the  income,  may  by  a  disentailing 
deed  enlarge  her  estate  taU  into  a  fee  simple, 
and  limit  the  fee  to  her  separate  use,  with  a 
power  to  dispose  of  it  so  as  to  defeat  her  hus- 
band's title  by  the  curtesy,  notwithstanding  the 
bankruptcy  of  her  husband.  Cooper  v.  Mae- 
donald\App:),  47  Law  J.  Rep.  Chanc.  373 ;  Law 
Rep.  7  Ch.  D.  288. 

Eestrietiont  on  barring:   invalidity  qf,     [See 
Pbacticb,  W  48.] 

ENTERTAINMENT. 
[See  PXTBLIC  Entbbtainicknt.] 

ENTRY. 
Forcible.    [See  Malicious  Pbobscution,  2.] 

EQUITABLE  ASSETS. 
[See  Husband  and  Wifb,  43.] 

EQUITABLE  ASSIGNMENT. 

1. — ^A  debtor  wrote  to  his  creditor,  who  was 
pressing  for  payment,  a  letter  as  follows,  **! 
hereby  transfer  to  you  600  tons  of  coal  lylxiyg^  at 
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my  wharf,  the  proceeds  to  be  handed  to  you 
till  the  debt  is  liquidated.'*  Held,  a  good  equit- 
able assignment.  JEa  pa/rte  Montoffu ;  in  re 
O'Brien  (App.),  Law  Hep.  1  Ch.  D.  664. 

The  debtor  having  the  next  day  filed  a  liqui- 
dation petition,  and  the  creditor  having  on  the 
following  day  (without  notice  of  the  petition) 
demanded  possession  of  the  goods  and  been 
refused,— Held,  that  the  goods  were  not  in  the 
order  and  disposition  of  the  debtor  with  consent 
of  the  true  owner.    Ibid. 

2. — A  letter  expressed  to  be  a  binding  assign- 
ment upon  trusts,  by  way  of  voluntary  settle- 
ment, of  certain  policies  of  life  assurance  (before 
such  policies  were  at  law  assignable)  and  ac- 
companied with  delivery  of  those  of  the  policies 
which  were  in  the  assignee's  possession, — Held, 
to  be  an  effectual  equitable  assignment,  although 
the  writer  expressed  his  intention  of  subse- 
quently executing  a  deed  to  vest  the  policies  in 
the  assignee  jointly  with  another  person  not  yet 
selected,  as  trustees,  and  although  some  of  the 
policies  (being  in  mortgage  to  the  ofSce)  were 
not  handed  over,  and  no  notice  of  the  assign- 
ment was  given  to  the  office.  It  was  the  duty 
of  the  assignee,  not  of  the  assignor,  to  give  no- 
tice to  the  office.  The  letter  contained  an  under- 
taking by  the  assignor  (which  was  not  per- 
form^) to  discharge  the  mortgage : — Held,  that 
the  assignment  could  be  given  effect  to  inde- 
pendently of  this  undertfSdng.  In  re  King's 
Ettate.   Sewell  v.  King,  49  Law  J.  Rep.  Chanc.  73. 

BUI  of  Exchange :  oontignment  of  goods,  [See 
Bill  of  Exchange,  24.] 

Bankruptog  of  assignee.  [See  Bankruptcy, 
F  18.] 

Beht  to  become  diie  :  payment  to  original  creditor 
after  notice.  [See  Debtor  and  Cbbditor,  1.] 

FiUure  rent  of  lands  :  letter  by  landlord  direct- 
ing tenants  to  pay  to  a  third  person.  [See 
Stamp,  4.] 

EQUITABLE   MORTGAGE. 
[See  Mortgage,  35-39.] 

EQUITY  TO  A  SETTLEMENT. 
[See  Husband  and  Wife,  18-22.] 

ESTATE  TAIL. 

[See  Entail.] 

Gift  of.  [See  Will  Construction,  1 4,  K  11, 
18.] 

ESTOPPEL. 

(A)  By  Record. 

{a)  Resjvdicata. 

(b)  Trustee  in  liquidation  electing  not  to 
proceed  with  action, 

(B)  By  Deed. 

(C)  In  Pais. 

Digest,  1876-1880. 


(A)  By  Record. 
(a)  Res  judicata. 

1. — The  widow  and  administratrix  of  a  man 
who  was  alleged  to  have  died  in  consequence  of 
a  railway  accident,  brought  an  action  against 
the  railway  company,  under  Lord  Campbell's 
Act  (9  &  10  Vict.  c.  98)  for  the  benefit  of 
herself  and  his  children,  and  recovered  damages. 
She  afterwards  brought  another  action,  suing 
again  as  administratrix,  for  the  benefit  of  the 
estate,  to  recover  costs  of  medical  attend- 
ance, &€.,  during  his  lifetime.  The  defen- 
dants having  raised  again  certain  issues  which 
had  been  determined  against  them  in  the 
former  action,  she  replied  that  they  were  es- 
topped from  so  doing:— Held,  that  they  were 
not  estopped,  as  the  two  actions  were  not 
brought  by  her  in  the  same  right,  the  action 
under  Lord  Campbell's  Act  being  a  statutory 
action  in  which  she  sued  as  trustee  for  a  specific 
class  of  persons,  and  therefore  not  brought  in 
the  same  right  as  an  ordinary  action  by  an  ad- 
ministratrix. Bradshaw  v.  The  Lancashire  and 
Yorkshire  Railway  Company  (44  Law  J.  Rep. 
C.P.  148;  Law  Rep.  10  C.P.  189)  discussed. 
Leggatt  v.  The  Great  Northern  Railway  Company , 
45  Law  J.  Rep.  Q.B.  667  ;  Law  Rep.  1  Q.B.  D. 
699. 

2.— By  2  &  3  Vict.  c.  71.  s.  40,  metropolitan 
police  magistrates  are  empowered  upon  a  com- 
plaint to  them  of  the  unlawful  detention  of 
goods  of  less  value  than  15Z.,  to  summon  the 
person  complained  of,  and  to  enquire  into  the 
title  thereto,  or  to  the  possession  thereof,  and 
to  order  the  goods  to  be  delivered  up  to  the 
owner  thereof,  either  absolutely  or  upon  certain 
terms,  provided  that  no  such  order  shall  bar  any 
person  from  recovering  possession  of  the  goods 
so  delivered  by  action  at  law.  To  an  action  for 
the  conversion  of  goods  the  defendant  pleaded 
an  estoppel,  setting  up  2  &  3  Vict.  c.  71.  s.  40), 
and  alleging  that  the  plaintiff  had  complained 
of  the  detention  of  the  goods  to  a  metropolitan 
police  magistrate,  who  summoned  the  defendant 
before  him,  and  sifter  enquiring  into  the  title  to 
the  goods,  dismissed  the  summons,  and  thereby 
adjudicated  in  favour  of  the  defendant.  On 
demurrer : — Held  that  such  dismissal  and  ad- 
judication did  not  bar  the  action,  and  that 
therefore  the  plea  was  bad.  Borer  v.  Child,  45 
Law  J.  Rep.  Exch.  462;  Law  Rep.  1  Ex.  D. 
172. 

Judgment  in  ejectment :  estopped  only  as  to  plain- 
tiff's  title  at  time  of  action  brought.  [See 
Ejectment,  2.] 

[And  see  Res  Judicata.] 

{b)  Trustee  in  liquidation  electing  not  to  proceed 

with  action. 

8. — A  trustee  in  liquidation  proceedings  who 
has  elected  under  section  142  of  the  Common 
Law  Procedure  Act,  1862,  not  to  proceed  with 
an  action  brought  by  the  debtor  before  the  filing 
of  the  petition  in  liquidation,  is  not  thereby 
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estopped  from  bringing  a  fresh  action  for  the 
same  cause.  Affirming  the  judgment  of  the 
Court  below  (46  Law  J.  Rep.  Exch.  33).  Ben- 
'Mtt  V.  Qamgee  (App.),  46  Law  J.  Rep.  Exch. 
204;  Law  Rep.  2  Ex.  D.  11. 

(B)  By  Deed. 

4. — Covenants  for  title  in  a  mortgage  without 
recitals  do  not  amount  to  an  estoppel  against 
persons  claiming  under  a  mortgagor  who  has  no 
title  at  the  date  of  the  mortgage,  but  subse- 
quently acquires  a  title.  The  Qenwal  Finance, 
Mortgage  a/nd  Discount  Compcmy  v.  The  Liberator 
Pemument  Benefit  Buildiiig  Society ^  Law  Rep. 
10  Ch.  D.  16. 

(C)  In  Pais. 

6. — The  plaintiff  having  agreed  with  C,  an 
auctioneer,  to  buy  a  house  which  belonged  to 
the  defendant,  paid  a  deposit,  and  signed  a 
memorandum,  stating,  "  I  have  purchased  the 
property  ....  and  have  paid  70^.  as  a  deposit, 
....  and  agree  with  the  vendor  to  pay  the 
remainder  of  the  purchase-money."  ....  The 
memorandum  was  signed  by  the  plaintiff  and 
by  C,  "  as  agent  for  the  vendor,"  and  "  as  auc- 
tioneer." There  was  no  further  description  of 
who  the  vendor  was.  Afterwards  the  defen- 
dant's solicitors  duly  sent  the  abstract  of  title. 
The  plaintiff's  solicitors  received  it  and  made 
requisitions,  stating  that  they  did  so  *'  without 
prejudice  to  any  question  that  may  arise  as  to 
the  contract."  Ultimately  the  plaintiff  repu- 
diated the  contract,  on  the  ground  that  the  me- 
morandum did  not  disclose  the  name  of  the 
vendor,  and  brought  an  action  for  return  of  the 
deposit.  The  defendant-  was  always  ready  to 
carry  out  the  contract : — Held,  first,  that  the  plain- 
tiff's conduct  in  receiving  and  enquiring  into  the 
abstract  of  title  estopped  him  from  denying  the 
validity  of  the  contract.  Secondly,  that  the 
plaintiff  could  not  sue  for  return  of  the  deposit 
on  the  ground  of  failure  of  consideration,  inas- 
much as  the  money  was  paid  under  full  know- 
ledge of  the  terms  of  the  memorandum,  and  the 
defendant  was  always  willing  to  carry  out  the 
contract.  Thomxu  v.  Bromn,  45  Law  J.  Rep. 
Q.B.  811 ;  Law  Rep.  1  Q.B.  D.  714. 

Semble  (per  Mellor,  J.),  that  the  contract  was 
not  sufficient  to  satisfy  the  Statute  of  Frauds, 
the  vendor  not  being  sufficiently  described. 
Cassofi  V.  Roberts  (31  Beav.  683 ;  32  Law  J.  Rep. 
Chanc.  105),  commented  on.    Ibid. 

6. — The  defendants  sold  goods  to  B.  &  Co., 
and  at  the  same  time  handed  to  B.  &  Co.  two 
documents,  each  as  follows :  "  We  hereby  under- 
take to  deliver  to  .your  order  indorsed  hereon 
twenty-five  tons  merchantable  zinc  off  your  con- 
tract of  this  date."  Before  delivery  B.  &  Co. 
became  insolvent  and  unable  to  pay  the  defen- 
dants, whereupon  the  defendants  retained  the 
goods  by  virtue  of  their  lien  as  unpaid  vendors 
of  insolvent  purchasers.  B.  &  Co.  resold  the 
goods  to  the  plaintiffs,  and  indorsed  and  banded 
to  them  the  two  documents  above  referred  to, 


In  an  action  by  the  plaintiffs  against  the  defen- 
dants for  refusing  to  deliver  the  goods,  it  was 
held,  that  inasmuch  as  the  defendants  were  en- 
titled to  set  up  their  lien  as  against  B.  &  Co., 
and  inasmuch  as  the  two  documents  were  only 
undertakings  to  do  something,  and  not  repre- 
sentations of  any  fact,  the  defendants  were  not 
estopped  by  them  from  setting  up  their  lien  as 
against  the  plaintiffs,  and  were  therefore  enti- 
tled to  retain  the  goods.  Fwrmiloe  v.  Bmn,  45 
Law  J.  Rep.  C.P.  264 ;  Law  Rep.  1  C.P.  D.  45. 

Certificate  of  company  that  shares  a/refuUy  paii 
up,    [See  Company,  D  61.] 

Conduct :  liability  of  railway  company  for  loss 
of  goods  by  felonious  act  of  their  servant.  [See 
Cabbies,  6.] 

Condu-et:  solicitors:  moneys  intrusted  for  in- 
vestment.    [See  SOLICITOB,  12.] 

Doctrine  of  explained.  [See  Will  Constbuc- 
TION,  I  7.] 

Invalid  transfers  of  stock :  issue  of  stock  :  cer- 
tificate by  company.    [See  Company,  D  91.] 

Representation  inducing  contract,  [See  Fbauds, 
Statute  op,  19.] 

Scrip  certificates  p^vrporting  on  their  fa^ce  to  be 
transferable  by  delivery  :  effect  of  deposit  of 
[See  SoBip  Cebtifioatb,  1.] 

EVASIVE  DENIAL. 
[See  Peacticb,  W  9-14.] 


EVIDENCE. 

(A)  Admissibility. 

(ji)  Pa/rol  evidenc-e  to  explain  or  va/ry  written 
instrument. 

(1)  To  interpret  deed :  ambiguity. 

(2)  To  explain  will. 

(3)  To  prove  contents,  alterations,  or 

revocation  of  will. 

(4)  To  va/ry  promissory  note, 

(5)  To  prove  u*age  of  trade. 
Qf)  Deceased  persons. 

(1)  Adtnissions  or  declarations  by. 

(2)  Entries  by. 

(c)  Entries  in  banker's  books. 

{d)  Public  document. 

(e)  Entry  by  agent  i/n  dia/ry. 

If)  Post-dated  cheqtic. 

(g)  Of  title  to  land. 

(A)  Of  legitiTnacy  or  illegitimacy. 

(i)  Depositions  in  suits  between  strangers. 

(A)  In  a^ion  for  fraud  or  misrepresentation. 

(B)   SUPPICIBNCY  AND  EFFECT. 

(a)  Admissions. 

(b)  Breach  of  promise  of  mewriage :  corro- 

borative evidence. 

(c)  Proof  of  contents  of  lost  will. 

(d)  Foreign  la/w :  compete fi  eg  of  nitness. 

(e)  Pedigree,  to  prove. 

(/)  Chancel :    evidence  of  acts  of  owner- 
ship. 
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(^)  Oiroumstajitial  evidence, 
(A)  In  peurticula/r  00969, 

(C)  Procedure. 

(«)  Admi9sion  of  document9,  effect  of. 

(p)  De  bene  e99e, 

(<j)   \Vittie9»e9  abroad, 

(d)  Evidence  an  co7nmi99ion. 

(D)  In  Criminal  Cases. 

(a)  Witne99  too  ill  to  travel, 
lb)  FaUe  pretence9 :  letter9. 
(tf)  Refre9hing  memory :  time  book  :  limited 

compam^y. 
{d)  Previeu9  conviction. 

(e)  Breach  of  the  peace :  disqualified  per- 

ion. 

[Entries  in  banker^s  book  proved  by  affidavit 
admissible  in  evidence  (sec.  3).  Copies  of  en- 
tries in  anj  account  books  used  by  a  bank  may 
be  proved  by  affidavit  as  evidence  of  such  entries 
without  production  of  the  originals  (sec.  4). 
Banks  not  compellable  to  produce  books  unless 
specially  ordered  by  a  Judge  (sec.  8).  39  &  40 
Vict.  c.  48.] 

[Amendment  of  the  law  of  evidence  in  certain 
cases  of  misdemeanour.    40  &  41  Vict.  c.  14.] 

[Judicial  notice  to  be  taken  of  orders  in 
council  and  rules  of  committee  of  council  under 
Crown  Office  Act,  1877.  40  &  41Vict.  c.  41. 
88.  3,  6.] 

[Copies  of  entries  in  bankers'  books  to  be  re- 
ceived as  prima  facie  evidence  of  such  entries. 
42  Vict.  c.  11.] 

(A)  Admissibility. 

(a)  Parol  evidence  to  explain  or  vary  written 

instrtiment. 

(1)  To  interpret  deed  :  ambiyvity, 

1, — The  plaintiff  granted  by  deed  to  the  de- 
fendants a  license  to  use  a  patented  invention 
for  manufacture  of  rifles,  on  payment  of  a 
royalty,  which  the  defendants  covenanted  to 
pay,  for  every  rifle  manufactured  or  produced 
"under  the  powers  hereby  granted."  At  the 
time  the  deed  was  entered  into,  as  well  as  pre- 
viously, the  defendants  had  been  manufacturing 
arms,  under  contracts,  for  the  British  Govern- 
ment, in  accordance  with  the  plaintiff's  patent, 
and  without  paying  royalties,  under  the  belief 
that  they  were  le^ly  entitled  to  do  so ;  and 
the  deed  itself,  as  the  plaintiff  knew,  -was  in- 
tended by  the  defendants  to  apply  only  to  rifles 
exclusive  of  those  manufactured  for  the  (Govern- 
ment. Some  years  afterwards  it  was  decided 
that  the  right  of  the  Crown  to  the  free  use  of 
a  patent  did  not  extend  to  manufacturers  ful- 
filling Government  contracts,  and  the  plaintiff 
thereupon  brought  his  action  under  the  deed  to 
recover  royalties  on  all  arms  so  manufactured 
from  the  time  that  the  deed  was  entered  into : — 
Held,  that  he  was  not  entitled  to  recover,  for 
though  the  terms  of  the  license  would,  prima 
facie,  be  taken  to  include  every  exercise  of 
the  patented  invention,  the  words,  **  under  the 
powers  hereby  granted,"  contained   a   latent 


ambiguity,  which  admitted  of  parol  evidence  to 
shew  that  the  deed  was  not  intended  to  apply 
to  rifles  manufactured  for  the  Government : — 
Held,  also  (per  Cockbum,  L.C.  J.,  and  Lush,  J.), 
that  irrespective  of  the  construction  to  be  put 
on  th'e  deed,  there  was  a  good  equitable  defence 
to  the  claim.  Roden  v.  The  LoruUm  Small  Amu 
Company  {Lim.)y  46  Law  J.  Rep.  Q.B.  213. 

(2)  To  explain  ftill. 

2. — Testator  appointed  several  executors  of 
his  will,  amongst  them  one  described  as  "  Per- 

cival of  Brighton,  Esq.,  the  father :  " — 

Held,  that  the  words  were  capable  of  bearing 
an  intelligible  meaning,  and  that  extrinsic  evi- 
dence was  admissible  to  shew  who  was  meant 
by  the  description.  I?i  the  goods  of  the  Chevalier 
Fram.^oi9  de  Iio9az,  46  Law  J.  Rep.  P.  D.  &  A.  6 ; 
Law  Rep.  2  P.  D.  66. 

(3)  To  prove  oontent9y  alteratioTis,  or  revocati&n 

of  will. 

Declarations  of  testator  admissible  to  shew  what 
were  constituent  parts  of  will  at  time  of  execu- 
tion.    [See  Will  Formalities,  24.] 

Evidence  of  alterations  in  wiU  before  execution, 
[See  Will  Formalities,  16.] 

[And  see  No.  25  infra.] 

(4)  To  va/ry  promissory  note. 

BiU  of  exchange :  blank  acceptance :  drawing 
and  i^idorsement  by  apparent  drawer  forged. 
[See  Bill  of  Exchange,  6.] 

(5)  To  prove  usage  of  trade, 

8. — By  a  charter  party,  made  at  Riga,  the 
plaintiff's  ship  was  to  proceed,  with  a  cargo  of 
timber,  to  Liverpool,  and  to  deliver  at  such 
dock  there  as  ordered  on  arrival.  On  arrival  at 
Liverpool  the  ship  duly  entered  into  dock,  but, 
in  consequence  of  the  crowded  state  of  the 
dock,  was  unable  for  some  days  to  obtain  a 
berth  alongside  the  quay  from  which  she  was 
allowed  to  discharge : — Held,  that  in  an  action 
for  demurrage  evidence  was  admissible  tending 
to  shew  that,  by  the  custom  of  the  port  of 
arrival,  timber  ships  were  not  considered  to 
have  arrived  until  they  had  obtained  a  dis- 
charging berth  within  the  dock.  The  Steamship 
Company^  Norden  v.  Bempsey,  46  Law  J.  Rep. 
C.P.  764  ;  Law  Rep.  1  C.P.  D.  654. 

4. — In  an  action  for  wages  by  an  apprentice, 
upon  an  indenture,  whereby  the  defendant 
agreod  to  find  imto  the  plaintiff  sufficient  meat, 
drink  and  certain  yearly  wages,  **  lodging,  and 
all  other  necessaries,"  during  the  term  of  ap- 
prenticeship, the  defendant  pleaded  a  set-off  of 
simis  paid  for  clothes  and  washing  for  the 
plaintiff,  and  sought  to  shew  a  usage  in  his 
particular  business  for  the  master  to  supply 
such  items  in  the  first  instance,  and  to  deduct 
the  sums  paid  in  respect  thereof  from  the  wages 
of  the  apprentice : — Held,  that  even  if  such  a 
usage  were  proved,  it  would  be  repugnant  to  the 
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express  terms  of  the  contract,  and  that  the  evi- 
dence was  therefore  inadmissible.  Abbott  v. 
Bates  (App.),  46  Law  J.  Rep.  C.P.  117 ;  Law 
Bep.  1  C.P.  D.  664. 

(b)  Beeeased  persons. 
(1)  Admissions  or  declarations  by, 

6. — Declarations  of  a  deceased  person,  claim- 
ing a  limited  interest  imder  a  particular  will  of 
property  of  which  he  was  in  possession,  are  ad- 
missible to  prove  the  fact  that  such  will  had  a 
legal  existence,  and  that  certain  persons  were 
named  executors  therein.  Sly  v.  Sly,  46  Law 
J.  Rep.  P.  D.  &  A.  63  ;  Law  Rep.  2  P.  D.  91. 

The  original  will  was  lost.  A  docmnent  pur- 
porting to  be  a  copy  of  it  was  found  amongst 
the  papers  of  the  solicitor  of  one  of  the  execu- 
tors named  in  the  will,  and  the  copy  was  also  in 
the  handwriting  of  the  solicitor's  clerk,  whose 
name  appeared  in  the  copy  as  that  of  one  of  the 
attesting  witnesses  : — Held,  that  the  copy  was 
admissible  as  evidence  of  the  contents  of  the 
will.    Ibid. 

6. — R.,  in  the  year  1818,  took  possession  of  a 
small  strip  of  unenclosed  land  by  the  side  of  a 
lane,  adjoining  enclosures  belonging  to  G.  In 
1836  an  Enclosure  Act  was  passed,  giving  power 
to  enclose  waste  and  commonable  lands.  The 
commissioners  appointed  by  this  Act  awarded 
to  H.  W.  G.,  who  was  tenant  for  life  of  G.'s 
land  under  his  will,  one  allotment,  which  in- 
cluded the  land  encroached  upon  by  R.,  and 
another  of  a  similar  character,  and  he  accepted 
the  award,  but  took  no  steps  to  eject  R.  In 
1874  the  plaintiff,  who  had  come  into  possession 
of  the  estate  as  remainderman,  brought  eject- 
ment. It  was  admitted  that,  if  G.  was  entitled 
in  1818,  the  defendant  had  a  good  title  under 
the  Statute  of  Limitations,  but  that,  if  H.  W.  G. 
first  became  entitled  under  the  award,  then  the 
plaintiff  was  in  time  to  claim  :— Held,  that  the 
presimiption  was  that  G.  was  entitled  in  1818 
as  adjoining  owner,  but  that  this  presumption 
was  rebutted  by  the  fact  that  H.  W.  G.  had  in 
1836  accepted  an  award  of  this  and  other 
similar  land,  making  thereby  an  admission 
against  his  interest,  which  admission,  he  being 
dead,  was  evidence  to  shew  that,  when  he 
accepted  the  award,  he  was  not  entitled  to  the 
land.  Gery  v.  Bedman^  46  Law  J.  Rep.  Q.B. 
267  ;  Law  Rep.  1  Q.B.  D.  161. 

7. — Statements  of  a  deceased  vendor,  made 
at  the  time  of  sale  to  indicate  the  property  sold, 
are,  for  the  purpose  of  its  identification,  admis- 
sible in  evidence.  Pwrrott  v.  Watts,  47  Law  J. 
Rep.  C.P.  79. 

The  Plaintiff  claimed,  under  a  surrender  of 
copyhold  lands  in  1846,  to  be  in  possession  of  a 
certain  piece  of  waste  land  within  the  manor  of 
M.,  purchased  by  him  from  B.,  the  then  tenant 
in  possession,  who  was  also  the  plaintiff's  prede- 
cessor in  title,  and  the  surrenderor  under  the 
deed  of  surrender.  In  order  to  identify  the  land 
claimed  with  a  parcel  of  land  described  in  the 
deed  of  surrrender  as  "  the  ix>mmon  piece  on 


the  Mind,"  the  plaintiff  stated  that  at  the  time 
of  the  purchase,  B.,  since  deceased,  went  over 
the  land  with  him,  and  pointed  out  to  him 
"  the  common  piece  on  the  Mind."  On  objection 
to  this  evidence, — Held,  that  it  was  admissible, 
as  a  declaration  accompanying  and  explaining 
an  act.    Ibid. 

(2)  Entries  by. 

8. — In  an  action  for  indemnity  in  respect  of 
shares  purchased  in  the  name  of  the  plamtiff  as 
trustee,  the  plaintiff  desired  to  prove  that  the 
shares  were  purchased  for  A.,  one  of  the  de- 
fendants, by  his  stockbroker.  The  stockbroker 
having  died,  the  plaintiff  tendered  in  evidence 
an  entry  in  the  stockbroker's  daybook,  proved 
to  be  in  his  handwriting,  and  shewing  that  the 
shares  were  purchased  by  him  for  the  defendant 
A.  on  the  Stock  Exchange.  It  appeared  that 
the  entries  in  the  daybook  were  regularly  made 
in  the  ordinary  course  of  business  as  memoranda 
of  the  sales  and  purchases  effected  by  the  stock- 
broker during  the  day,  which  were  afterwards 
copied  from  the  daybook  into  the  ledger: — 
Held,  that  the  entry  in  the  daybook  was  not 
admissible  within  the  rule  as  to  entries  made 
by  a  deceased  person  against  his  pecuniary  in- 
terest, because  it  might,  according  to  the  turn 
of  the  market,  be  available  for  the  advantage  of 
the  stockbroker,  as  well  as  against  him,  nor 
within  the  rule  as  to  entries  made  in  the  ordi- 
nary course  of  business,  inasmuch  as  it  did  not 
appear  that  the  daybook  was  kept  or  the  entry 
therein  made  by  the  broker  in  the  discharge  of 
any  duty  by  Mm.  Massey  v.  Allen,  49  Law  J. 
Rep.  Chanc.  76 ;  Law.  Rep.  13  Ch.  D.  568. 

9. — Entries  in  a  log  by  a  deceased  seaman  in 
the  course  of  his  duty,  but  not  contemporaneous 
with  the  facts  entered,  and  not  against  his  in- 
terest, are  not  admissible  in  evidence.  Depo- 
sitions of  a  deceased  seaman  taken  by  a  Receiver 
of  Wreck  in  the  course  of  his  duty  are  not  ad- 
missible as  evidence  in  an  action  of  damage. 
The  Henry  Coxon,  47  Law  J.  Rep.  P.  D.  &  A.  83 ; 
Law  Rep.  3  P.  D.  166. 

10. — Entries  made  by  a  deceased  person  in 
his  private  cash-book  of  the  receipt  of  interest 
from  J.  W.  and  referring  to  a  loan  to  him, — 
Held,  to  be  evidence  against  J.  W.  of  the  fact 
of  the  loan,  on  the  principle  that  the  entries  of 
the  receipt  of  interest  were  prima  facie  against 
the  interest  of  the  person  who  made  them. 
WUha/ni  V.  Taylor ;  Taylor  v.  Wxtha/in,  46  Law 
J.  Rep.  Chanc.  798;  Law  Rep.  3  Ch.  D.  606. 

Reg.  V.  The  Inhabitants  of  Lomer  Heyford  (2 
Smith's  Leading  Cases,  p.  300, 6th  ed.)  followed. 
Boe  V.  Vowles  (1  Moo.  &  R.  261)  disapproved. 
Ibid. 

[And  see  No.  12  infra.] 

(c)  Entries  in  bankers*  books. 

11. — Copies  of  entries  in  bankers*  books  were 
admitted  as  evidence  in  favour  of  a  customer 
against  a  third  party.  Ha/rding  v.  WiUiams^ 
49  Law  J.  Rep.  Chanc.  661 ;  Law  Rep.  14  Ch. 
D.  197. 
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(rf)  Public  dooument. 

12. — A  report  made  by  a  public  department 
to  the  Government  in  discharge  of  their  duty, 
and  in  answer  to  a  reference  to  them,  is  not 
admissible  as  evidence  of  the  facts  stated  in 
such  report.  An  action  was  brought  by  S.,  whose 
claim  depended  upon  the  question  whether  A. 
M.  (No.  1)  was  identical  with  A.   M.  (No.  2), 
who  was  born  in  1744,  at  Quarto,  near  Genoa. 
S.  tendered  in  evidence  a  document  which  came 
from  the  public  archives  at    Genoa,  being  a 
report  of  a  public  department  called  the  Giunta 
della  Marina  to  the  Genoese  Senate,  in  answer 
to  a  reference  directed  by  the  Senate  to  enquire 
as  to  the  fitness  of  A.  M.  (No.  1)  for  the  post  of 
diplomatic  agent  in  London.    There  was  evi- 
dence that  this  department  was  a  permanent 
office,  whose    duty  it  was  to  entertain  such 
references  and  to  report  thereon.     Their  report 
stated  his  fitness,  and  also  that  A.  M.  (No.  1) 
was  a  native  of  Quarto,  about  forty-five  years 
of  age  (which  would  identify  him  with  A.  M. 
(No.  2),  bom  in  1744),  and  that  these  facts  had 
been  ascertained  from  persons  well  acquainted 
with  him.    The  Senate  on  that  report  appointed 
him  to  the  post : — Held  (affirming  the  decision 
of  Malins,  V.C.),  that  such  document  could  not 
be  admitted  as  evidence  of  the  place  of  birth 
and  age,  either  on  the  ground  of  its  being  a 
public  docwnent  coming  from  the  proper  cus- 
tody, or  as  an  entry  of  a  contemporaneous  fact 
by  a  person  whose  duty  it  was  to  make  an  entry 
of  that  particular  fact  at  the  time.     To  make 
an  entry  by  a  deceased  person  evidence  of  a 
fact,  it  must  be,  first,  an  entry  of  a  transaction 
effected  by  the  person  who  makes  the  entry ; 
second,  an  entry  made  at  the  time  of  the  trans- 
action, or  near  to  it ;  third,  an  entry  made  in 
the  usual  course  and  routine  of  business  by  that 
person;    fourth,  that  the  person  making  the 
entry  had  at  that  time  no  interest  to  misstate 
what  had  occurred,  per  Brett,  L.J.     Polini  v. 
Gray  ;  Sturla  v.  Frecciu  (App.),  49  Law  J.  Rep. 
Chanc.  41 ;  Law  Rep.  12  Ch.  D.  41 ;  affirmed  on 
appeal  by  the  House  of  Lords,  50  Law  J.  Rep. 
Chanc.  86. 

The  practice  with  regard  to  admission  of 
evidence  before  the  Committee  of  Privileges, 
and  as  to  admissibility  of  heralds'  visitations, 
discussed.    Ibid. 

Advertisements    of    Queen    Elizabeth.       [See 
Church  and  Clergy,  33.] 

(e)  Entry  in  diary  of  agent, 

18. — An  entry  in  a  diary  kept  by  an  agent  is 
not  admissible  to  prove  a  fact  therein  stated, 
unless  it  is  shewn  that  it  was  the  duty  of  the 
agent  to  make  the  whole  entry.  Trotter  v. 
Maclean,  Law  Rep.  13  Ch.  D.  574. 

(/)  Post'dat^  cheque. 

14. — A  cheque  payable  to  bearer  on  demand, 
and  having  the  stamp  proper  for  such  an  in- 
strument liffixed,  is  admissible  in  evidence  in  an 
action  by  the  holder  upon  it  after  it  has  become 


due,  although  it  was  post-dated  to  his  knowledge 
at  the  time  he  received  it.  Gatty  v.  Fry,  46 
Law  J.  Rep.  Exch.  605 ;  Law  Rep.  2  Ex.  D.  266. 

(g)  Evidence  of  title  to  land. 

16, — A  sealed  copy  of  a  Tithe  Commutation 
Map  is  not  receivable  in  evidence  on  a  question 
of  ownership  of  land.  Wilberforce  v.  Hearfield, 
46  Law  J.  Rep.  Chanc.  584 ;  Law  Rep.  5  Ch.  D. 
709. 
Action  to   recover  demised  land :    evidence  of 

title.    [See  Charity,  24.] 

(A)  Of  legitimacy  or  illegitimacy. 

16. — Evidence  of  a  husband  on  question  of 
non-access,  and  consequent  illegitimacy  of  some 
of  the  children  born  during  the  marriage,  held 
to  be  admissible,  but  not  to  be  acted  upon  unless 
corroborated  by  other  evidence.  In  re  Jiideoufs 
Trusts  (39  Law  J.  Rep.  Chanc.  192),  followed. 
In  re  Yearwood,  46  Law  J.  Rep.  Chanc.  478 ; 
Law  Rep.  5  Ch.  D.  545. 

17. — Proceedings  were  instituted  by  a  board 
of  guardians  to  compel  a  husband  to  support  a 
child  bom  of  his  wife  during  marriage.  The 
husband  opposed  the  proceedings  on  the  ground 
that  the  child  was  illegitimate  by  reason  of  the 
adultery  of  the  wife  : — Held,  not  to  be  "  a  pro- 
ceeding instituted  in  consequence  of  adultery," 
within  the  meaning  of  the  Evidence  Further 
Amendment  Act,  1869  (section  3),  so  as  to 
make  the  husband  competent  to  give  evidence 
tending  to  prove  the  fact  of  non-access.  In  re 
Bideoufs  Trusts  (39  Law  J.  Rep.  Chanc.  192 ; 
Law  Rep.  10  Eq.  41)  and  In  re  Yeancood  (see 
last  case)  considered.  The  Guardians  of  the 
Poor  of  Nottingham  Union  v.  TomJdnson,  48  Law 
J.  Rep.  M.C.  171 ;  Law  Rep.  4  C.P.  D.  843. 

18. — A  will  was  admitted  as  evidence  of  the 
illegitimacy  of  the  testator's  reputed  son.  Mur- 
ray V.  Milner,  48  Law  J.  Rep.  Chanc.  775 ;  Law 
Rep.  12  Ch.  D.  845. 

19. — In  an  action  to  determine  the  right  to 
letters  of  administration,  the  issue  being  as  to 
the  legitimacy  of  certain  persons,  copies  of 
registers  of  baptism  in  India  transmitted  to  the 
India  Office  were  held  to  be  admissible.  The 
Qiwen*s  Proctor  v.  Fry,  48  Law  J.  Rep.  P.  D.  & 
A.  68 ;  Law  Rep.  4  P.  D.  230. 

Marriage  by  repute,    [See  Marriaqe,  2.] 

Paternity,  presumption   of,     [See    Presump- 
tion, 3,] 

(i)  Depositions  in  stiit  between  strangers. 

20. — Depositions  in  the  custody  of  the  Court, 
which  were  taken  in  a  former  suit  to  per- 
petuate testimony,  were  ordered  to  be  pub- 
lishcKi,  on  the  application  of  one  of  the  parties 
to  a  subsequent  suit,  the  other  of  whom  was  a 
stranger  to  the  former  suit,  and  the  time  for 
taking  evidence  in  the  second  suit  was  extended 
in  order  to  give  both  parties  an  opportunity  of 
considering  the  information  so  obtained;  the 
Court  being  of  opinion  that  though  the  deposi- 
tions might  not  themselves  be  evidence,  they 
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might  be  the  means  of  sapplying  valuable 
information  to  both  parties.  Vane  v.  Vane 
(App.),  46  Law  J.  Rep.  Chanc.  689 ;  Law  Rep. 
2  Ch.  D.  124. 

(A)  In  action  far  fraiid  or  murepresentation. 

21. — In  an  action  for  damages  for  misrepre- 
sentation on  sale  of  goods,  where  a  misrepre- 
sentation bj  the  defendant,  knowing  the  same 
to  be  untrue,  was  proved, — Held,  that  the  de- 
fendant could  not  be  asked,  on  examination  in 
chief,  whether  he  believed  such  representation 
to  be  true.  Ilifie  v.  Campion,  Law  Rep.  7  Ch. 
D.  344. 

22. — The  plaintiff  sought  to  recover  from  a 
life  assurance  company  the  premium  he  had 
paid  for  insuring  his  life  with  the  company,  on 
the  gpround  that  he  had  been  induced  to  effect 
such  insurance  by  the  fraud  of  a  person  who 
had  various  fictitious  names,  and  who,  with 
the  knowledge  and  connivance  of  the  company, 
pretended  that  he  would  lend  the  pl^untiff 
money  if  he  so  insured  his  life  with  the  com- 
pany, but  who,  when  such  insurance  was  ef- 
fected, imposed  such  conditions  on  the  plaintiff 
before  he  would  lend  the  money  as  had  the 
effect  intended  by  him  of  preventing  the  loan 
from  being  made.  In  support  of  such  case  the 
plaintiff  produced  at  the  trial  evidence  of  other 
persons  who  had  in  a  similar  way  been  induced 
to  insure  their  lives  with  the  said  company 
under  the  pretence  of  a  loan  which,  in  like 
manner,  was  never  made,  and  which  evidence 
went  to  shew  that  the  transaction  with  the 
plaintiff  was  one  of  a  class  of  transactions  of 
the  same  nature : — Held,  that  such  evidence 
was  admissible.  Blake  v.  The  Albion  Life  Ax- 
surance  Society^  48  Law  J.  Rep.  C.P.  169 ;  Law 
Rep.  4  C.P.  D.  94. 

Misrepresentation   by  auctioneer:    evidence   of 
what  took  place  at  sale,    [See  Way,  4.] 

(B)  SUPPICIBNCY  AND  EFFECT. 

(a)  Admissions. 

23. — ^Where  the  plaintiff  had  not  given  evi- 
dence the  defendants  were  allowed  to  put  in 
letters  written  by  the  plaintiff  to  a  third  per- 
son containing  admissions  though  they  had  not 
been  pleaded.  Steuart  v.  Gladstone,  47  Law  J. 
Rep.  Chanc.  423 ;  Law  Rep.  10  Ch.  D.  626. 

Confession  by  respondent  in  divorce  sttit,    [See 
DrvoRCB,  36.] 

(b)  Breach  of  promise  of  m.arri<ige :  corrobora- 
tive evidence. 

24.— In  an  action  for  breach  of  promise  of 
marriage,  to  corroborate  the  promise  alleged  by 
the  plaintiff,  a  witness  was  called  who  deposed 
that  she  had  overheard  the  plaintiff  say  to  the 
defendant,  *'You  always  promised  to  marry 
me,  and  you  never  keep  your  word,"  and  that 
the  defendant  had  not  then  denied  the  pro- 
mise : — Held  (by  the  Court  of  Appeal,  reversing 
the  judgment  of  the  Common  Pleas  Division), 
that  this  was  "  material  evidence  in  support  of 


the  promise  of  marriage  "  within  32  &  33  Vict, 
c.  68.  s.  2.  Bessela  v.  Stem  (App.),  46  Law  J. 
Rep.  C.P.  467 ;  Law  Rep.  2  C.P.  D.  266. 

(<j)  Proof  of  contents  of  lost  will. 

26. — The  testator,  possessed  of  considerable 
real  and  personal  estate,  duly  made  and  exe- 
cuted a  holograph  will,  to  which,  at  different 
times,  he  added  eight  codicils.    The  will  and 
codicils  were  kept  in  a  common  box  accessible 
to  the  inmates  of  the  house.     Upon  the  testa- 
tor's death,  the  will  was  missing,  and  was  never 
found.     Thereupon,  a  daughter  of  the  testator 
wrote  out  the  contents  of  the  will  from  memory, 
there  being  no  draft  or  copy  of  it.    The  daugh- 
ter had  lived  with  the  testator  all  her  life  ;  he 
had  constantly  consulted  her  about  the  will  and 
explained  its  provisions  to  her,  and  she  had 
from  time  to  time  assisted  him  to  make  and 
alter  it.    It  was  admitted  that  there  were  some 
ulterior  limitations  of  the  real  estate,  and  some 
small  legacies  which  the  daughter  could  not  re- 
member, but  her  veracity  and  honesty  of  pur- 
pose were  not  impugned  by  those  who  opposed 
probate.    By  the  alleged  will  the  daughter  took 
a  considerable  share  in  the  testator's  property, 
and  particularly  in  the  residuary  personal  es- 
tate.   Her  statement  of  the  will  was,  in  some 
degree,  corroborated  as  to   the  realty  by  the 
codicils,  and  as  to  the  personalty    by  other 
papers  of  the  testator's  found  in  the  box,  and 
also  by  his  verbal  declarations  made  after  the 
execution  of  the  will  to  his  friends  and  rela- 
tives, but  there  was  no  direct  corroboration  of 
the  residuary  bequest  to  the  daughter.      The 
Court,  being  satisfied  that  there  was  sufficient 
evidence  to  rebut  the  presumption  of  the  testa- 
tor's having  destroyed  the  will  **anitno  revo- 
oandi"  and  being  also  satisfied  that  the  contents 
of  the  will  were  substantially  as  stated  by  the 
daughter, — Held  (affirming  the  decree  of   the 
President  of  the  Probate  Division,  46  Law  J. 
Rep.  P.  D.  1),  that  probate  of  the  will  as  written 
down  by  the  daughter  should  be  granted.     Sug- 
den  V.  Lord  St.  Leonards  (App.),  46  Law  J.  Rep. 
P.  D.  &  A.  49 ;  Law  Rep.  1  P.  D.  164. 

The  Court  also,  overruling  the  case  of  Quick 
V.  Quick  (3  Sw.  &  Tr.  442),— Held  (Hellish,  L  J., 
dissenting),  that  declarations  made  by  the  tes- 
tator, whether  before  or  after  the  execution  of 
the  will,  were  admissible  as  evidence  of  its  con- 
tents.   Ibid. 

(d)  Foreign  lam):  oompetenoy  of  witness, 

26. — A  witness  whose  knowledge  of  the  law 
of  a  foreign  country  is  derived  solely  from 
having  studied  it,  is  incompetent  to  prove  the 
operation  or  effect  of  such  law.  In  the  goods  of 
Bonelli,  46  Law  J.  Rep.  P.  D.  &  A.  42 ;  Law 
Rep.  1  P.  D.  69. 

(e)  Pedigree,  to  prove. 

27. — The  plaintiff,  in  an  action  for  the  re- 
covery of  land,  claiming  through  the  paternal 
grandmother  of  the  purchaser,  proved  his  own 
descent  from  the  grandmother,  and  account-ed 
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for  the  paternal  ancestors  of  the  purchaser  and 
their  descendants,  as  far  back  as  his  grand- 
father ;  but  did  not  further  exhaust  the  male 
line  or  preferential  female  branches,  except  by 
shewing  that  the  heir-at-law  had  been  adver- 
tised for  in  newspapers,  and  that  reasonable 
enquiries  had  been  made,  and  no  heir  found. 
The  defendants,  by  producing  wills  and  other 
documents,  proved  the  existence  of  other  mem- 
bers of  the  family,  whose  descendants,  had  they 
existed,  would  have  had  a  prior  claim  to  the 
plaintiff : — Held  (on  appeal  from  the  Exchequer 
Division,  45  Law  J.  Rep.  Ex,  796),  that  there 
was  evidence  from  which  the  jury  might  find  in 
favour  of  the  plaintiff.  Chrea/cei  v.  Greenwood 
(App.),  46  Law  J.  Rep.  Bxch.  262 ;  Law  Rep.  2 
Ex.  D.  289. 

Stricter  proof  is  required  of  the  exhaustion 
of  branches  of  a  family  in  recent  than  in  early 
times ;  very  slight  evidence  being  sufficient  in 
the  case  of  remote  branches.    Ibid. 

OfTMirr\4ige  hy  repute,    [See  Mabriaqe,  2.] 
(/)  Chancel:  evidence  of  acts  of  ownership. 

28. — The  church  of  St.  Nicholas,  Arundel, 
regarded  as  one  building,  is  a  cross  church, 
with  a  nave  and  aisles,  a  central  tower,  tran- 
septs rather  shorter  than  would  be  usual  in  a 
church  of  such  proportions,  and  eastward  of 
the  central  tower  and  transepts,  a  building 
called  the  Fitzalan  Chapel,  which  occupies  the 
place  commonly  filled  by  the  parish  chancel, 
but  which  has  never  been  used  as  such  : — Held 
(by  Lord  Coleridge,  C.J.),  on  motion  for  judg- 
ment, on  evidence  of  numerous  acts  of  owner- 
ship by  the  plaintiff  and  his  ancestors  for  more 
tlum  three  hundred  years  in  respect  of  such 
chapel,  to  the  exclusion  of  the  vicar  and  his 
parishioners,  and  on  documentary  title,  begin- 
ning from  the  time  of  the  founder  in  the  four- 
teenth century,  not  inconsistent  with  such 
rights  of  ownership,  that  the*  said  Fitzalan 
Chapel  was  the  private  property  of  the  plain- 
tiff, and  not  the  parochial  chancel  of  the 
church.  The  Duke  of  Norfolk  v.  JTw  Mev.  George 
ArJmthnci,  48  Law  J.  Rep.  C.P.  737  ;  Law  Rep. 
4  C.P.  D.  290 ;  affirmed  on  appeal,  49  Law  J.  Rep. 
C.P.  782 ;  Law  Rep.  6  C.P.  D.  390. 

{g)  drcunigtwntial  emdtnoe, 

29. — In  considering  circumstantial  evidence 
all  the  circumstances  must  be  examined  and 
compared.  The  Court  derives  much  aid  from 
the  op{)osing  criticisms  of  counsel.  In  re  the 
Belhorven  and  Stanton  Peerage  (H.L.  Sc),  Law 
Rep.  1  App.  Cas.  278  ;  and  see  The  Ma/r  Peerage 
Case  (H.L.  Sc),  Law  Rep.  1  App.  Cas.  1. 

(A)  Inparticvlar  cases. 

Bankruptcy:  disolaimer :  nctice  sent  by  regis- 
tered letter.    [See  Bankruptcy,  F  49.] 

Death,  presumption  of.    [See  Prbbumption,  1.] 

Dedication  of  highway :  onus.  [See  Highway,  2.] 

Interference  nnth  right  of  oomman,    [See  Com- 
mon, 6.] 


Negligence  by  plaintiff:  estoppel:  negligence 
not  in  cou/rse  of  the  transaction.  [See  Nbgli- 
6ENGB,  22.] 

Cf  intention  to  keep  mortgage  alive.  [See  MoBT- 
GAGB,  21.] 

Onus  of  proof :  minding  vp :  purchase  of  shares 
by  director.    [See  Company,  H  77]. 

PubUeaticn  of  rate.    [See  Highway,  3.] 

(C)  Procbdurb. 

(a)  Admission  of  documents :  effect  of. 

30. — The  admission  of  documents  as  evi- 
dence in  an  action  does  not  make  them  evi- 
dence in  the  action  unless  they  are  read  or  put 
in  and  marked  by  the  registrar  at  the  trial. 
Watson  V.  Rodwell  (App.),  48  Law  J.  Rep. 
Chanc.  209 ;  Law  Rep.  11  Ch.  D.  160. 

(5)  De  bene  esse. 

31. — ^A  suit  was  instituted  in  1816  for  a  de- 
claration of  title  to  mines  and  minerals,  and 
witnesses  were  examined  by  commission  de  bene 
esse  in  that  year,  but  nothing  had  been  done  in 
the  suit  since  1818.  In  modern  suits  for,  in 
effect,  the  same  purpose,  the  evidence  had  been 
closed,  and  the  suits  were  ready  to  be  set  down 
for  hearing.  On  motion  in  all  the  suits  publica- 
tion of  the  ancient  evidence  was  allowed,  and 
an  order  was  made  as  in  The  Duke  of  Hamilton 
V.  Meynal  (2  Dick.  788;  2  Ves.  Sen.  497). 
Moggridge  v.  HalL  Lady  Llanover  v.  Homfray* 
PkilUps  y.  Lady  Zlancver,  Law  Rep.  13  Ch.  D. 
380. 

(c)  Witnesses  abroad. 

32. — A  cause  in  the  paper  for  hearing  was 
ordered  to  stand  over,  on  application  on  behalf 
of  the  plaintiff,  who  was  at  Calcutta,  and  six- 
teen days  afterwards  the  plaintiff  took  out  a 
summons  to  have  evidence  taken  abroad,  but 
the  Court,  on  the  ground  of  such  delay  and 
former  delay  on  the  plaintiff's  part,  refused  his 
application  with  costs.  St&ua/rt  v.  Gladstone, 
47  Law  J.  Rep.  Chanc.  164  j  Law  Rep.  7  Ch.  D. 
394. 

(jd)  Ecidence  taken  on  commis»ion. 

33. — Where  in  an  action  a  commission  had 
issued  to  take  evidence  abroad,  and  both  parties 
being  represented,  secondary  evidence  had  been 
received  of  the  contents  of  a  written  document 
without  objection, — Held,  that  it  was  not  com- 
petent to  one  of  the  parties  afterwards,  upon 
the  hearing  of  the  reference  of  the  cause  before 
an  arbitrator,  to  dispute  the  admissibility  of 
the  evidence  so  taken  and  returned  by  the  com- 
missioners in  the  depositions.  Robinson  ^ 
Company  v.  Davies  Jf"  Company,  49  Law  J.  Rep. 
Q.B.  218 ;  Law  Rep.  60  Q.B.  26. 

Privilege  of  ivitness :   statement  by  witness  in 
judicial  jrroceedings.    [See  LiBBL,  6.] 

[And  see  Bankruptcy,  M  45,  46;  Company, 
H  88-91 ;  Practicb,  K.] 
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(D)  In  Criminal  Cases. 

(a)  Witness  too  ill  to  travel. 

34. — A  woman  may  from  pregnancy  alone 
be  "  so  ill  as  not  to  be  able  to  travel,"  and  her 
deposition  therefore  be  admitted  in  evidence 
under  11  &  12  Vict.  c.  42.  8.  17.  Beg  v.  Wei- 
lings  (C.C.  E.),  47  Law  J.  Rep.  M.C.  100 ;  Law 
Rep.  3  Q.B.  D.  426. 

(Jb)  False  preteTices :  7-etters. 

35. — The  prisoner  inserted  an  advertisement 
in  a  newspaper  offering  employment  to  persons 
who  would  transmit  him  one  shilling's  worth 
of  postage  stamps,  and  giving  an  address.  The 
advertisement  contained  false  statements,  and 
upon  his  being  apprehended  six  envelopes  ad- 
dressed to  him  and  containing  a  reply  to  the 
advertisement,  and  a  shilling's  worth  of  postage 
stamps  were  found  upon  him.  Two  hundred 
and  eighty-one  other  letters  contained  in  a 
sealed  bag  were  produced  on  the  trial  by  a 
clerk  from  the  post-ofl5ce,  and  on  the  bag  being 
opened  the  letters  were  taken  out  and  read, 
and  appeared  to  be  addressed  to  the  prisoner 
replying  to  his  advertisement,  and  enclosing 
each  one  shilling's  worth  of  postage  stamps. 
These  281  letters  had  been  stopped  and  opened 
by  the  post-office  authorities  before  delivery  to 
the  prisoner,  and  had  never  been  in  his  posses- 
sion, or  their  contents  brought  to  his  know- 
ledge; nor  was  there  any  proof  as  to  their 
authenticity  or  otherwise: — Held,  that  they 
were  admissible  against  the  prisoner  on  an  in- 
dictment charging  him  with  obtaining,  and  at- 
tempting to  obtain,  money  by  false  pretences 
from  four  persons  other  than  the  writers  of  the 
letters.  lieg.  v.  Cooper  (C.C.  R.),  46  Law  J. 
Rep.  M.C.  16 ;  Law  Rep.  1  Q.B.  D.  19. 

(c)  Refreshing  memory :  time  book :  limited 

company. 

36. — Entries  made  in  a  time  book  of  a  col- 
liery by  the  time-keeper  may  be  referred  to  by 
the  pay  clerk  to  refresh  his  memory,  if  the  pay 
clerk  has  seen  the  entries  at  the  time  of  the 
time-keeper  calling  them  out  at  pay  time,  in 
order  to  prove  that  the  pay  clerk  paid  certain 
sums  at  the  pay  time.  Jleg.  v.  Langton  (C.C.  R.), 
46  Law  J.  Rep.  M.C.  136 ;  Law  Rep.  2  Q.B.  D. 
296. 

In  order  to  satisfy  the  allegation  in  an  indict- 
ment laying  the  property  in  a  limited  company, 
it  is  not  necessary  to  prove  the  incorporation  of 
the  company  by  the  certificate  of  incorporation, 
but  it  is  sufficient  to  shew  that  the  company 
acted  and  carried  on  business  in  fact  as  such 
company.    Ibid. 

(jeT)  Proof  of  prevums  conviction, 

37* — A  party  to  a  cause  who  gives  evidence 
in  support  of  his  case  may  be  cross-examined 
as  to  whether  he  has  ever  been  convicted  of 
a  felony  or  misdemeanour,  and  if  he  denies  or 
refuses  to  answer  it,  the  opposite  party  may 


prove  such  conviction  under  section  26  of  the 
Common  Law  Procedure  Act,  1864  (17  &  18 
Vict.  c.  126),  although  the  fact  of  such  convic- 
tion be  altogether  irrelevant  to  the  matter  in 
issue  in  the  cause.  Ward  v.  Sinjield,  49  Law 
J.  Rep.  C.P.  696. 

(e)  Breach  of  the  peace :  digqualified  person. 

Breach  of  the  peace :  person  complained  of  dis- 
qualified from  giring  evidefice.  [See  Justice 
OP  THE  Peace,  12.] 

Bigamy :  evidence  of  marriage.    [See  Bigamy.] 

Perjury  :  institution  of  suit.    [See  Pebjuby,  2,] 

EXCESSIVE  APPOINTMENT. 
[See  Power,  16,  16.] 

EXCHANGE. 
Power  of  partition  under.    [See  POWEB,  24.] 
Of  livings.    [See  Chuech  and  Clbbgy,  3.] 
Of  la'iid  tax.    [See  Inclosube,  1.] 

EXCHEQUER. 

Bight  of  Crown  to  bring  proceedings  into.  [See 
Cbown,  5.] 

EXCISE. 

Duty  on  gold  plate. 

A  person  who  had  taken  out  a  license  to  deal 
in  plate,  under  30  &  31  Vict.  c.  90,  at  the  lower 
rate  of  duty,  21.  6«.,  which,  by  the  terms  of  the 
Act,  does  not  extend  to  the  sale  of  an  article, 
composed  wholly  or  in  part  of  gold,  "  where  the 
gold  shall  be  of  the  weight  of  two  ounces  or 
upwards,"  sold,  as  a  gold  chain,  a  chain  weigh- 
ing more  than  two  ounces,  but  containing  less 
than  two  ounces  of  pure  gold: — Held,  under 
30  &  31  Vict.  c.  90.  ss.  1,  3,  5,  that  he  had  dealt 
in  plate  without  a  proper  license,  inasmuch  as 
the  Act  did  not  mean,  by  "gold  "  of  the  weight 
of  two  ounces  or  upwards,  pure  gold.  Yotmg  v. 
Cook,  47  Law  J,  Rep.  M.C.  28 ;  Law  Rep.  3  Ex. 
D.  101. 

EXCLUSIVE  POWER. 
[See  PowEB.] 

EXECUTION  CREDITOR. 

[See  Judgment.] 

[See  Bankbuptcy,  C  12,  D  21,  23;  Company, 

H  46,  47,  87.] 

EXECUTOR. 

(A)  Appointment  of. 

(a)  Bxecutor  a-ccording  to  the  ten/nr, 
(&)  Appointment  void  for  uncertainty^ 
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(B)  R1OHT8,  POWEB8  AND  DUTIBS. 
(a)  Right  of  retainer  of  own,  debt, 
(J)  Set-off  of  debt  against  legacy, 

{&)  Right  of  to  twrpltu  as  against  Crown, 

(d)  Right  of  to  maintain  tre^ass  against 

person  interfering  with  assets, 

(e)  R^ght  to  pa/y  creditors  infuU. 

CO  "  I^xeoutorship  "  or  «*  testamentary  "  ex- 
penses, 

(g)  Compromise  by  executors  of  debt  dne  by 
one  of  them, 

(C)  LIABILITIB8  OF. 

(a)  Executor  de  son  tort, 

(ft)  Advertisement  for  creditors, 

(e)  Conversion  of  speculative  securities. 

(d)  Occupation  rent, 

.(e)  Ovei^yment  of  residuary  legatee. 

CO  IbUowing  assets :  right  to  sue  residuary 

legatee  without  Joining  executor, 
(g)  Zoss  of  assets. 
(A)  Carrying  on  testator's  business. 


(A)  Appointment  of. 
(a)  Executor  according  to  the  tenor, 

1.--A  testatrix  appointed  the  executors  of 
her  will  in  the  terms  following :  **  I  appoint  my 
said  sister  8.  B.  my  executrix,  only  requesting 
that  my  nephews  F.  P.  and  J.  A.  B.  will  kindly 
act  for  or  with  this  dear  sister  " :— Held,  that 
P.  P.  and  J.  A.  B.  were  executors  according  to 
the  tenor.  In  the  goods  of  Brown,  46  Law  J. 
Bep.  P.  D.  k  A.  31 ;  Law  Rep.  2  P.  D.  110. 

2.— Where  a  testator  gave  to  A.  and  B.  all 
his  real  and  personal  estate,  to  apply  the  same 
after  payment  of  debts  to  the  payment  of  lega- 
cies,— Held,  that  A.  and  B.  were  executors  ac- 
cording to  the  tenor.  In  the  goods  of  WiUiam 
Bell,  Law  Rep.  4  P.  D.  86. 

(b)  Appointment  void  for  uncertainty. 

^  8.— B.,  by  his  will,  left  all  his  property  to 
his  three  sisters  therein  named,  or  to  such  of 
them  as  were  alive  at  the  time  of  his  decease, 
and  appointed  "  either  one  of  my  three  sistera 
my  sole  executrix."  Two  of  the  three  sisters 
predeceased  the  testator,  and  on  his  death  A., 
the  surviving  sister,  applied  for  a  grant  of  pro- 
bate of  the  will  as  executrix.  The  Court  re- 
jected the  motion,  holding  the  appointment  of 
**  either  of  my  three  sisters  *'  to  be  void  for  un- 
certainty. In  the  goods  of  Blachwell,  46  Law 
J.  Rep.  P.  D.  &  A.  29 ;  Law  Rep.  2  P.  D.  72. 

(B)  RlQHTS,  POWBBfl  AND  DUTIES. 

(«)  Right  qf  retainer  of  own  debt. 

4. — In  an  administration  action  an  order  was 
made  in  chambers,  on  an  application  by  the 
plaintiffs  in  the  presence  of  the  executor,  di- 
recting an  insurance  office  to  pay  into  Court  to 
the  credit  of  the  action  certain  policy  moneys 
due  to  the  testator.    On  further  consideration 

Digest,  1876-1880. 


of  the  action,  the  executor,  who  was  a  creditor 
of  the  testator,  claimed  to  retain  his  debt  out 
of  the  moneys  so  paid  in,  in  priority  to  the 
costs  of  the  action  and  the  debts  of  the  credi- 
tors:— Held  (reversing  the  decision  of  Hall, 
V.C.),  (48  Law  J.  Rep.  Chanc.  248 ;  Law  Rep.  10 
Ch.  D.  727),  that  the  payment  into  Court  in  the 
presence  of  the  executor  must  be  treated  as  a 
payment  to  him,  and  payment  into  Court  by 
him,  and  that  as  an  order  to  pay  into  Court 
never  prejudiced  the  rights  of  an  executor,  the 
executor  still  had  the  right  of  retainer,  and 
that  it  was  not  incumbent  on  the  executor  to 
get  inserted  in  the  order  directing  the  payment 
into  Court  any  words  preserving  his  right. 
Richmond  v.  White  (App.),  48  Law  J.  Rep.  Chanc. 
798  ;  Law  Rep.  12  Ch.  D.  321. 

6. — In  an  administration  suit  an  executor 
has  no  right  of  retainer  in  respect  of  a  debt 
proved  by  a  creditor  under  the  decree,  and  sub- 
sequently bequeathed  to  him  by  the  creditor. 
Jones  V.  Evans,  46  Law  J.  Rep.  Chanc.  761 ;  Law 
Rep.  2  Ch.  D.  420.      . 

6. — Under  the  Married  Woman's  Property 
Act,  1870,  the  separate  earnings  of  a  deceased 
married  woman  are  equitable  assets  distribu- 
table jMzri/yoMu  amongst  all  her  creditors,  and 
her  executor  is  therefore  not  entitled  to  retain 
his  own^debt  out  of  such  separate  earning^  in 
priority  *to  her  other  creditors.  In  re  Poole's 
Estate.  Thompson  v.  Bennett,  46  Law  J.  Rep. 
Chana  803  ;  Law  Rep.  6  Ch.  D.  739. 

7.  —  A  mortgagee,  who  is  also  executor  of  a 
deceased  mortgagor,  cannot  retain  the  amount 
of  a  simple  contract  debt  due  to  himself  out  of 
surplus  proceeds  of  sale  in  his  hands  as  against 
specialty  creditors  of  the  mortgagor.  Talbot  v. 
Ih-ere,  Law  Rep.  9  Ch.  D.  668. 

(b)  Set-off  of  debt  against  legacy, 

8. — ^A  legacy  given  to  executors  in  trust  had 
been  invested  in  the  names  of  the  executors 
and  tenant  for  life : — Held,  that  as  against  a 
mortgagee  the  executors  could  not  retain  the 
dividends  to  satisfy  a  debt  from  the  tenant  for 
life  to  their  testator's  estate.  Ballard  v.  Mars- 
den,  49  Law  J.  Rep.  Chanc.  614  ,*  Law  Rep.  14 
Ch.  D.  374. 

{0)  Right  of,  to  surplus  as  against  Crown, 

9.— A  testatrix,  by  her  will  dated  in  1878, 
after  directing  her  just  debts  and  funeral  ex- 
penses to  be  paid  by  her  executors,  appointed 
her  friend  and  medical  adviser,  R.,  and  her 
friend,  C,  solicitor,  her  executors,  and  gave  a 
number  of  legacies,  including  one  of  1,000Z.  to 
R.,  and  another  of  1002.  to  C,  and  revoked  all 
other  wills  made  by  her.  The  testatrix  died 
in  1878,  without  any  next-of-kin,  possessed  of 
large  personal  estate: — Held,  that  the  execu- 
tors, R.  and  C,  were  absolutely  entitled  as 
against  the  Crown  to  the  personal  estate  for 
their  own  benefit.  In  re  Knowles ;  Roose  v. 
Chalh,  49  Law  J.  Rep.  Chanc.  626. 

KK 
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(d)  Right  of,  to  maintain  trespau  agamtt  penon 
interfering  with  assets, 

10.  —  The  defendant,  the  wife  of  H.  G.'s 
brother,  was  present  in  bis  house  at  H.  G.*s  death, 
and  put  away  certain  jewellery  belonging  to 
him  in  a  capboard,  with  the  bona  fide  object  of 
protecting  it.  The  jewellery  disappeared: — 
Held,  that  the  defendant's  act  amounted  to  a 
trespass,  and  the  executor  of  H.  G.  was  en- 
titled to  nominal  damages.  Kirk  v.  Gregory t  45 
Law  J.  Rep.  Exch.  186 ;  Law  Rep.  1  Ex.  D.  55. 

Semble,  if  the  articles  had  reasonably  re- 
quired protection,  and  the  act  of  the  defendant 
had  been  a  reasonable  precaution  for  that  pur- 
pose, the  trespass  would  have  been  justified. 
Ibid. 

Statutory  fraud :  survival  of  cause  of  action  to 
administratrisB,    [See  Action,  1.] 

(tf)  Might  to  pay  creditors  in  full. 

11. — An  executor  in  passing  his  accounts  was 
allowed  payment  in  full  pf  creditors  after  no- 
tice of  an  administration  action.  A  plaintiff 
can  only  prevent  such  pajrment  by  applying 
immediately  after  issue  of  writ.  In  re  Badoliffe, 
The  European  Astwranoe  Society  v.  RadcUfe,  Law 
Rep.  7  Ch.  D.  733. 

(/)  "  Executorship  "or^  testamentary  "  expenses, 

12. — There  is  no  difference  in  a  will  between 
the  terms  "  executorship  expenses  "  and  "  tes- 
mentary  expenses,"  and  the  former  will  include 
all  such  expenses  as  are  properly  incident  to 
the  duty  of  an  executor,  just  in  the  same  way 
as  '*  testamentary  expenses."  Sharp  v.  Lush,  48 
Law  J.  Rep.  Ghanc.  231  ;  Law  Rep.  10  Ch.  D. 
468. 

"  Executorship  expenses  "  held  to  include  the 
costs  of  an  administration  suit,  the  funeral  ex- 
penses of  the  testator,  the  payment  of  rent  of 
a  house  inabited  by  him,  and  a  charge  for  ware- 
housing specific  legacies.    Ibid. 

Ihity  of  executor  whose  testator  holds  shares  in 
joint-stock  bank.    [See  Tbust,  D  13.] 

(y)  Compromise  by  executors  of  debt  due  by  one 

of  them. 

13. — A.,  an  executor,  who  was  a  debtor  to 
his  testator's  estate,  and  also  entitled  to  a 
share  of  residue,  duly  agreed  with  his  co-execu- 
tors to  set  off  the  estimated  value  of  his  share 
of  residue  against  his  debt  jrro  tanto.  He  after- 
wards became  insolvent,  and  agreed  by  way  of 
compromise  to  pay  bs.  in  the  pound,  secretly, 
however,  arranging  with  some  of  the  creditors 
to  pay  them  further  sums ;  but  in  carrying  out 
this  compromise  the  agreement  for  set-off  was 
disregarded,  and  A.'s  debt  treated  as  fully 
payable  and  his  share  in  the  residue  as  revived : 
— Held,  that  the  agreement  for  set-off  extin- 
guished A.'s  debt  pro  tanto,  and  also  A.'s  share 
in  the  residue,  so  far  as  such  share  did  not  ex- 
ceed or  fall  short  of  its  estimated  value.  Held 
also,  that  the  agreement  of  compromise  was  d 


breach  of  trust  and  yoid  as  against  legatees, 
and  fraudulent  as  respected  A.,  and  that  the 
secret  arrangement,  though  legally  binding, 
vitiated  the  contract.  Held,  further,  that  A. 
was  liable  to  the  estate  for  the  full  amount  of 
what  would  have  been  due  from  him  if  the  com- 
promise had  never  been  made,  and  the  co-exe- 
cutors were  severally  liable  for  so  much  of  the 
said  amount  as  woiQd  or  might  have  come  to 
their  hands  but  for  their  mlful  neglect  and 
default.  De  Cordova  v.  De  Cordota  (P.C.),  Law 
Rep.  4  App.  Cas.  692. 

(C)  LlABILITISS  OF. 
(a)  Executor  de  son  tort. 

14. — 6.  was  manager  of  some  iron  works,  and 
as  suoh  lived  in  a  house  in  the  neighbourhood. 
B.  died  intestate  and  insolvent  on  the  22nd  of 
June,  1877.  Shortly  after  his  decease  and  be- 
fore letters  of  administration  could  be  taken 
out,  the  widow  was  required  to  vacate  the 
premises,  and  it  became  necessary  to  remove 
the  furniture  which  belonged  to  the  deceased. 
Accordingly,  part  of  it  was  taken  by  her  to  a 
smaller  house,  and  afterwards  purchased  by  her, 
and  the  residue  sold  by  auction.  The  proceeds 
of  the  auction,  as  well  as  the  valuation  price  of 
the  goods  retained  by  the  widow,  were  duly 
handed  over  to  the  administrator  afterwards 
appointed.  Actions  having  been  brought  both 
against  the  widow  and  the  auctioneer,  charging 
them  respectively  as  executors  de  son  tort, — 
Held,  that  they  were  not  liable,  on  the  ground 
that  there  had  been  no  wrongful  intermeddling 
with  the  assets,  or  dealing  with  them  in  such  a 
way  as  denoted  a  usurpation  of  the  functions 
of  an  executor.  Peters  v.  Leeder;  Same  v.  Bor- 
quet,  47  Law  J.  Rep.  Q.B.  573. 

16. — A  testator  died  in  this  country,  having 
appointed  executors  in  Australia.  There  were 
some  assets  of  the  testator's  in  the  hands  of 
H.  G.  &  Co.  in  England.  The  plaintiff,  a  cre- 
ditor of  the  testator,  brought  an  action  against 
the  executors  here  for  the  adminstration  of  the 
estate ;  and  also  against  H.  G.  &  Co.  as  executors 
de  son  tort.  The  plaintiff  alleged  that  the  exe- 
cutors had  not  proved  the  will.  He  did  not 
specifically  state  that  H.  G.  k  Co.  were  executors 
de  son  tort,  or  that  the  estate  was  insolvent,  or 
that  there  was  collusion,  fraud  or  waste  with 
respect  to  it.  He  merely  stated  acts  shewing 
generally  that  H.  G.  k  Co.  had  got  in  part  of 
the  assets  without  due  authority;  that  they 
meant  to  transmit  them  to  the  executors  in 
Australia,  who  had  not  done  their  duty;  and 
then  prayed  an  injunction  to  restrain  H.  G.  k  Co. 
from  parting  with  the  assets  in  their  hands, 
except  under  the  order  of  the  Court.  H.  G. 
k  Co.  demurred  to  the  action :—  Held,  that  the 
demurrer  must  be  overruled  with  costs.  In  re 
Zovett.  Ambler  v.  Lindsay,  45  Law  J.  Rep. 
Chanc.  768 ;  Law  Rep.  3  Ch.  D.  198. 

(b)  Advertisement  for  creditors. 
16.— The  29th  section  of  22  k  23  Vict.  c.  85 
is  equally  for  the  protection  of  executors  and 
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adminstrators  against  the  after-claims  of  next- 
of-kin,  as  against  the  after-claims  of  creditors ; 
therefore,  a  notice  pursuant  to  that  section,  to 
'*  creditors  and  others,"  to  send  in  their  claims, 
will  inclade  next-of-kin.  Neivton  v.  Sherry,  45 
Law  J.  Sep.  C.P.  257 ;  Law  Eep.  I  C.P.  D.  246. 
A  girl  of  eighteen  left  her  home,  and  went  to 
America,  where  die  changed  her  name,  and  re- 
mained, without  communicating  with  her  re- 
latives. Nineteen  years  after  she  returned  to 
England,  and  then  heard  that  her  mother,  who 
was  her  sole  surviving  parent,  was  dead,  and 
that  letters  of  administration  had  been  taken 
out  and  the  estate  distributed  by  S.,  who,  be- 
fore doing  so,  had  entered  into  the  usual  admin- 
istration bond.  She  procured  an  assignment 
of  the  bond,  and  sued  the  defendants  for  not 
properly  administering  the  estate  according  to 
law.  The  defendants  claimed  protection  on 
the  ground  that  8.  had^  before  administering 
the  estate,  issued  notices  to  '*  creditors  and 
others,**  pursuant  to  22  &  23  Vict.  c.  35.  s.  29, 
to  send  in  their  claims,  which  they  had  ad- 
vertised in  the  London  papers,  and  that  the 
plaintiff  had  not  sent  in  her  claim : — Held,  that 
under  the  circumstances,  the  notices  were  pro- 
perly advertised,  and  the  defendants  were 
protected.    Ibid. 

(c)  Canwrtion  of  tpeeulative  ie&wriHes. 

17. — The  estate  of  a  testator  consisted  in 
part  of  three  second  mortgage  bonds  of  an 
American  railway  company,  for  the  nominal 
sum  of  1,000  dollars  each.  A  month  after  his 
death  the  market  price  was  1632.  per  bond. 
After  this  the  price  fell  continuously,  and  six- 
teen months  after  the  testator's  death  the  exe- 
cutors sold  two  of  the  bonds  for  52/.  a  piece.  A 
suit  to  administer  the  estate  was  instituted  by 
three  out  of  the  four  residuary  legatees,  and 
when  the  suit  came  to  a  hearing,  nearly  three 
years  after  the  testator's  death,  the  third  bond, 
which  still  remained  unsold,  was  worth  in  the 
market  only  101.  One  of  the  residuary  legatees 
had  pressed  the  executors  to  sell  the  bonds; 
the  other  three  had  assented,  or  had  not  ob- 
jected, to  the  postponement  of  the  sale : — Held, 
that,  under  the  drcumstances,  the  executors 
had  exercised  a  reasonable  discretion,  and  were 
not  liable  to  make  good  the  loss  sustained  by 
the  estate.  Buxton  v.  Buxton  (1  Myl.  &  Or. 
80)  followed.  Marsden  y.  Kent  (App.)}  46  Law 
J.  Bep.  Chanc.  497  ;  Law  Rep.  5  Ch.  D.  598. 

(d)  Oecupation  rent, 

18. — Executors  directed  to  sell  real  estate 
who  permit  one  of  their  number  to  hold  stores 
and  buildings  at  less  than  a  fair  occupation  rent 
are  chargeable  with  such  rent.  Ih  OoreUwa  v. 
Be  Cordova  (P.C),  Law  Rep.  4  App.  Gas.  692. 

(e)  Overpayment  of  rend/kui/ry  legatee. 
[See  Administbatiom,  42.] 


(/)  Following    oiseta:  right  to  me   retiduary 
legatee  without  joining  eweoutor, 

19. — ^Where  a  testator's  estate  has  been  dis- 
tributed and  the  residue  paid  to  the  residuary 
legatee,  an  unpaid  creditor  of  the  testator  may 
sue  the  residuary  legatee  for  payment  of  his 
debt  out  of  such  residue,  without  joining  the 
executor  as  defendant.  Hunter  v.  Young  (^App.), 
48  Law  J.  Rep.  Exch.  689 ;  Law  Rep.  4  Ex.  D. 
256. 

The  statement  of  claim  shewed  that  the  de- 
fendant was  the  residuary  legatee  and  personal 
representative  of  the  residuary  legatee  of  S.  W. 
who  was  indebted  to  the  plaintiff,  that .  the 
estate  of  S.  W.  had  been  distributed,  and  that 
the  residue  had  been  paid  by  the  executors  to 
the  defendant,  and  claimed  payment  of  th6 
debt  out  of  such  residue : — Held,  on  demurrer 
(by  Bramwell,  L.J.,  and  Thesiger,  L.J.,  duH- 
tante,  Baggallay,  L.  J.,  reversing  the  decision  of 
Gleasby,  B.),  that  the  statement  of  claim  shewed 
a  good  cause  of  action  against  the  defendant, 
and  that  it  was  not  necessary  to  join  the  exe- 
cutor of  8.  W.  as  a  defendant.    Ibid. 

(^)  Lou  of  oiseti. 

20.— An  executor  is  not  liable  for  loss  of  the 
testator's  assets  come  to  his  hands  xmless  he 
has  been  guilty  of  wilful  default.  The  rule  is 
the  same  both  at  law  and  in  equity.  Job  v. 
Joh,  Law  Rep.  6  Ch.  D.  562. 

(A)  Ca/rryvng  on  testatoi's  buiiness. 

21. — If  a  trader  directs  his  executor  to  carry 
on  his  trade,  and  to  employ  a  certain  portion  of 
his  estate  for  that  purpose,  although  the  exe- 
cutor is  personally  liable  for  debts  incurred  in 
carrying  on  the  trade  in  accordance  with  the 
trusts  of  the  will,  he  has  the  right  to  resort  for 
indemnity  to  the  portion  of  the  estate  set  apart 
for  that  purpose,  but  no  further,  and  the  cre- 
ditors of  the  business  are  entitled  to  stand  in 
the  place  of  the  executors  and  to  have  the 
benefit  of  his  rights  so  as  to  obtain  payment  of 
their  debts.  The  above  rule,  however,  does  not 
apply  where  the  executor  is  indebted  to  the 
trust  estate  directed  to  be  used  in  carrying  on 
the  trade  of  the  testator ;  and  in  such  case,  the 
executor  not  being  entitled  to  any  indemnity 
from  the  assets  'unless  he  first  makes  good  his 
default,  the  creditors  will  be  in  no  better 
position  than  the  executor,  and  are  not  entitled 
to  have  their  debts  paid  out  of  the  assets  set 
apart  for  the  business  unless  the  executor's 
default  is  first  made  good.  If  in  such  a  case 
the  claim  of  a  creditor  against  the  estate  is 
disallowed  by  the  chief  clerk,  the  proper  mode 
for  him  to  establish  the  same  is  to  proceed  by 
way  of  petition  and  not  by  summons.  In  re 
Johnson.  Shearman  v.  RohiTUon,  49  Law  J.  Rep. 
Chanc.  745  ;  Law  Rep.  12  Ch.  D.  648. 

Executor  adopting  wAt  held  personally  liable 
for  ootts.    [See  COBTB,  57.] 
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BXKCUTOEY   DEVISB— EXTRADITION. 


BXECUTOKY  DEVISE. 

1. — Testator  devised  houses  to  his  four  sons, 
share  and  share  alike,  with  a  proviso  against 
division  or  alienation  without  their  respective 
consent,  and  in  case  of  no  such  distribution 
being  made  certain  executory  gifts  over  were 
made : — Held,  that  the  executory  devise  was 
void,  Shaw  v.  Ihrd,  47  Law  J.  Rep.  Chanc. 
631 ;  Law  Rep.  7  Ch.  D.  669. 

An  executory  devise,  which  would  defeat  or 
abridge  an  estate  in  fee,  and  alter  the  course  of 
devolution,  and  can  only  take  effect  at  the 
moment  of  devolution,  is  void.    Ibid. 

An  executory  devise,  which  would  defeat  an 
estate,  and  would  take  effect  on  the  exercise  of 
a  right  incident  to  that  estate,  is  void.    Ibid. 

2. — Testator  devised  hereditaments  to  T.  for 
life,  and  after  his  decease  to  his  eldest  son  if  he 
should  have  attained  the  age  of  twenty-one 
years,  or  so  soon  as  he  should  arrive  at  that  age, 
and  in  default  of  his  having  a  son,  he  gave  the 
same  to  the  eldest  son  of  H.  T.  died,  leaving 
an  infant  son.  One  of  the  Vice-chancellors 
held  that  the  infant  son  was  entitled  to  an 
estate  for  life,  contingently  on  his  attaining  the 
age  of  twenty-one,  and  that  in  the  meantime 
the  rents  and  profits,  from  the  death  of  T.,  were 
undisposed  of.  But  upon  appeal  it  was  held 
that  he  took  a  vested  estate  in  fee,  with  an 
executory  devise  to  T.  in  tail,  if  his  son  should 
die  under  twenty-one.  Andrew  v.  Andrew 
(App.),  45  Law  J.  Rep.  Chanc.  232 ;  Law  Rep. 
1  Ch.  D.410. 


EXECUTORY  LIMITATIONS. 

AecuMvlation  of  rents.    [See  Will  Construc- 
tion, D  10.] 


EXMOUTH  MARKET  ACT. 
[See  Mabket,  2.] 

EXONERATION  OF  CHARGES. 

[Extension  of  the  application  of  the  Acts 
17  &  18  Vict.  c.  113,  and  30  &  31  Vict.  c.  69,  to 
hereditaments  of  every  tenure.  40  &  41  Vict.  c. 
84.] 

[See  Administration,  13-16.] 

EXPLOSIVE  SUBSTANCES. 

[Power  to  prohibit  exportation  or  importation 
of  arms,  ammunition,  gunpowder,  &c.  39  &  40 
Vict.  c.  36,  s.  43  ;  42  &  43  Vict.  c.  21,  s.  8.] 

EXPROPRUTION. 
Ckmadian  lands.    [See  Colonial  Law,  8-11.] 

EXTENSION  OF  PATENT. 
[See  Patent.] 


EXTENSION  OF  TIME. 
[See  Practicb.] 

EXTRADITION. 

1. — Upon  a  rule  for  a  habeas  corpus  to  dis- 
charge a  prisoner  arrested  under  the  Extradition 
Acts,  1870  and  1878,  on  the  ground  that  the 
warrant  whereon  he  was  arrested  did  not  suffi- 
ciently describe  the  offence,  it  appeared  that 
the  warrant  (which  was  a  warrant  issued  by  a 
metropolitan  police  magistrate  without  the 
order  of  a  Secretary  of  State)  described  the 
offence  as  "the  commission  of  crimes  against 
bankruptcy  law**: — Held,  that  the  warrant 
sufficiently  described  the  offence.  In  re  Terras, 
48  Law  J.  Rep.  Bxch.  214 ;  Law  Rep.  4  Ex.  D. 
63. 

2.— By  the  Extradition  Act,  1870  (33  &  34 
Vict.  c.  52),  s.  2,  Her  Majesty  is  empowered,  in 
cases  where  an  arrangement  has  been  made 
with  any  foreign  state  for  ^e  surrender  to  such 
state  of  any  fugitive  criminals,  to  direct,  by 
Order  in  Council,  that  the  Act  shall  apply  in 
the  case  of  such  foreign  state,  and  may  limit 
the  operation  of  the  order,  and  render  the 
operation  thereof  subject  to  such  conditions 
and  exceptions  as  may  be  deemed  expedient. 
By  section  6,  where  the  Act  applies  in  the  case 
of  any  foreign  state,  any  furtive  criminal  of 
that  state  who  is  in  any  part  of  Her  Majesty's 
dominions  is  liable  to  be  apprehended  and  sur- 
rendered in  manner  provided  by  the  Act.  In 
1874  a  treaty  was  made,  in  pursuance  of  the 
above  statute,  between  the  British  Oovemment 
and  the  Swiss  Government,  by  which,  however, 
it  was  expressly  provided,  inter  alia,  that  no 
subject  of  the  United  Kingdom  shall  be  de- 
livered up  by  the  (Government  of  the  United 
Kingdom,  and  an  Order  in  Council  was  sub- 
sequently issued  which  recited  the  treaty  and 
declared  that  the  Act  should  be  in  force  as 
regards  Switzerland.  W.,  a  British  subject,  was 
in  custody  on  a  charge  of  theft,  alleged  to  have 
been  committed  in  Switzerland,  for  the  purpose 
of  being  handed  over  to  the  Swiss  Government : 
— Held,  that  the  prisoner  was  entitled  to  be 
discharged,  inasmuch  as  the  treaty  contained 
an  express  exception  in  favour  of  British  sub- 
jects, and  the  provisions  contained  in  the 
Bxtiadition  Act  could  only  apply  so  to  as  they 
were  consistent  with  the  terms  of  the  treaty. 
Beff.  V.  Wilson,  48  Law  J.  Rep.  M.C.  37 ;  Law 
Rep.  3  Q.B.  D.  42. 

3.— An  attachment  issued  by  the  High  Court 
of  Justice  for  disobedience  of  an  order  of  the 
Court  in  a  civil  action  is  not  an  offence  within 
the  meaning  of  the  19th  section  of  the  Extra- 
dition Act,  1870.  Where,  therefore,  a  party  to 
an  action  in  the  Chancery  Division  was  arrested 
in  Paris  for  a  crime  under  the  Extradition  Act, 
and  while  in  prison  In  England  was  served  with 
an  attachment  for  disob^ence  to  an  order  in 
the  action: — Held  (affirming  the  decision  of 
Bacon,  V.C.),  that  the  attachment  was  valid, 
and  that  the  prisoner  was  not  entitled  to  his 
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discharge  until  he  had  cleared  his  contempt, 
although  he  had  been  acquitted  of  the  criminal 
charge.  Pooley  v.  Whetham,  (App.)*  Law  Bep. 
16  Ch.  D.  436. 

The  19th  section  of  the  Extradition  Act  is 
not  confined  to  political  offences,  but  applies  to 
all  criminal  charges.    Ibid. 

If  a  warrant  under  the  Extradition  Act  is 
obtained,  not  for  the  hona  fide  purpose  of 
punishing  a  person  for  a  crime,  but  with  the 
indirect  object  of  making  him  amenable  to  an 
attachment  in  a  civil  action,  the  Court  will  re- 
lieve against  such  an  abuse  of  the  process  of 
the  Court.    Ibid. 

EXTRA-PAROCHIAL   PLACE. 
[See  HiQHWAT,  3.] 

FACTOR'S  ACTS. 

[Amendment  of  the  Factor's  Acts.    40  &  41  ' 
Vict.  c.  39.] 

1. — The  plaintiff  bought  tobacco  of  H.,  a 
tobacco  merchant  and  broker.  The  tobacco 
was  left  in  a  bonded  warehouse,  and  the  dock 
warrants  were  left  in  the  possession  of  H.,  and 
no  entry  of  the  plaintiff's  name  as  owner  waa 
made  in  the  books  of  the  dock  company.  H. 
afterwards,  in  fraud  of  the  plaintiff,  obtained 
advances  by  pledging  the  tobacco  to  the  de- 
fendants,  who  took  the  dock  warrants  and  ob- 
tained fresh  ones  from  the  dock  company : — 
Held,  that  the  plaintiff  had  not  entrusted  H. 
with  the  documents  of  title  as  factor  or  agent 
within  6  Qeo.  4.  a  94.  s.  2,  and  that  the  plain- 
tiff had  not  been  guilty  of  such  negligence  in 
leaving  the  dock  warrants  in  the  hands  of  H., 
as  to  disentitle  him  to  recover  the  value  of  the 
tobacco  from  the  defendants.  [See  now  Statute 
40  &  41  Vict.  c.  39.]  Johnton  v.  The  OrSdU 
Lyonau,  John$on  v.  BlumentluU  (App.),  47 
Law  J.  Rep.  C.P.  241 ;  Law  Rep.  3  C.P.  D.  83. 

2» — A.  carried  on  business  in  his  own  name 
as  agent  for  B.  under  an  agreement  which  was 
not  made  public ;  dealt  with  goods  of  B.  in  his 
possession  as  if  he  were  absolute  owner,  ac- 
counting to  B.,  and  accepted  bills  drawn  on 
him  by  B.  on  the  understanding  that  they  were 
to  be  protected  by  B.  On  the  bankruptcy  of 
A.  and  B., — Held,  that  A.  had  a  lien  upon  the 
goods  in  his  hands  to  the  extent  of  the  bills 
accepted  by  him  and  unpaid.  JSx  parte  Bneh  ; 
in  re  Fawous,  Law  Rep.  3  Ch.  D.  796. 

Semble  32  &  33  Vict.  c.  71.  s.  16  (the  reputed 
ownership  clause)  applies  to  goods  in  the  pos- 
session of  a  factor,  xmless  it  is  notorious  that 
he  is  merely  a  factor. 

8. — B.,  a  leather  merchant  in  London,  agreed 
to  pay  A.,  a  tanner  in  Canada,  1^.  per  pound 
for  every  hide  tanned  by  A.  in  the  mode  of  the 
country,  and  A.  was  to  procure  freight  and  send 
back  the  hides.  B.  sent  out  a  large  number  of 
the  hides ;  they  were  tanned,  and  freight  was 
procured  for  them,  but  in  the  meantime  A.  had 
obtained  advances  from  the  T.  Bank  on  his  own 


account  on  biUs,  and  hypothecated  the  hides  to 
the  bank  as  security  for  such  advances,  engaging 
to  hand  over  the  bills  of  lading  if  his  bills  of  ex- 
change were  not  duly  honour^.  They  were  not 
duly  honoured,  and  the  bank  (who  had  acted  in 
entire  ignorance  of  the  transactions  between  B. 
and  A.)  claimed  to  retain  the  bills  of  lading  and 
the  hides  until  their  demands  were  satisfied  : — 
Held,  that  under  the  circumstances  of  the 
case,  A.  could  not,  under  any  law,  English  or 
Canadian,  claim  to  be  a  factor  or  agent  of  B. 
entitled  to  pledge  B.'s  goods,  and  that  con- 
sequently the  bank  could  not  set  up  any  title 
to  the  goods  as  derived  from  him  against  the 
real  owners.  The  City  Bank  v.  Barrow  (H.L.), 
Law  Rep.  6  App.  Cas.  664. 

Where  there  is  a  legal  power  to  sell,  a  pur- 
chaser may  obtain  from  the  vendor  a  good  title, 
even  as  against  the  true  owner,  but  that  can- 
not extend  by  implication  to  a  pledge.    Ibid. 

Sale  by  factor  as  principal :   right  of  tet-off. 
[See  PSINCIPAL  AND  Agbkt,  8.] 

FACTORY. 

[The  law  relating  to  Factories  and  Work- 
shops, consolidated  and  amended.  41  Vict.  c. 
16.] 

Education  of  children  employed  in  :  bye-lam  of 
School  Board  eompelUng  attendance,  [See 
Elbmentaby  Education  Acts,  6.] 

FACULTY. 
[See  Chuboh  and  Clbbgt,  1.] 

FALSA   DBMONSTRATIO. 

[See  Legacy,  5;  Mobtgagb,  35;  Will  Con- 
struction, D  1,  2 ;  6,  7,  8.] 

FALSE   IMPRISONMENT. 
[And  see  Malicious  Prosecution.] 

1,— The  plaintiff,  who  was  sentenced  by  a 
magistrate  to  be  imprisoned,  first,  for  "one 
calendar  month ;  **  and  secondly,  "  for  fourteen 
days,  to  commence  at  the  expiration  of  the 
imprisonment  previously  adjudged,"  was  taken 
into  the  custody  of  the  defendant  (the  Governor 
of  Coldbath  Fields  Prison)  during  the  afternoon 
of  the  31st  of  October,  1877,  and  finally  re- 
leased at  9  a.m.  on  the  14th  of  December.  The 
plaintiff  complained  that  he  had  therefore  been 
imprisoned  for  a  longer  period  than  he  was 
liable  to  be  detained,  and  he  accordingly 
brought  this  action  for  false  imprisonment : — 
Held,  per  Denman,  J.,  that  the  plaintiff  was 
not  strictly  entitled  to  his  discharge  until 
midnight  on  the  14th  of  December,  and  that 
therefore  he  had  not  been  detained  illegally. 
MigoUi  v.  Cblrilley  48  Law  J.  Rep.  M.C.  48.  Af- 
firmed on  appeal,  48  Law  J.  Rep.  C.  P.  695 ; 
Law  Rep.  4  C.P.  D.  233. 

2,— The  defendant,  the  governor  of  a  gaol, 
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held  the  plaintiff  in  custody  under  a  warrant 
of  committal  for  contempt.  The  plalntifE  had 
been  committed  for  ditobedience  to  an  order  to 
pay  money  into  Coxiit.  The  plaintiff,  by  a 
written  notice  to  the  defendant,  demanded  his 
release  at  the  end  of  one  year's  imprisonment, 
according  to  32  &  38  Yict.  c.  62.  s.  4  ;  bat  the 
defendant  detained  him  in  custody  until  he 
was  discharged  by  order  of  the  Court : — Held 
(in  an  action  for  false  imprisonment)  that  the 
defendant  was  not  bound  to  enquire  into  the 
nature  of  the  contempt,  and  was  protected  by 
the  warrant.  Orea/ee$  v.  Keene,  Law  Rep.  4 
Ex.  D.  73. 

Notice  of  action  for  wronaful  wrrett  itnder  24  ^ 
25  Viet.  0.  96.  s,  113.    [See  Action,  8.] 


FALSE   PEBTBNCES. 

1. — A  travelling  hawker,  representing  himself 
to  be  a  tea  dealer  of  Leicester,  induced  the  wife 
of  a  licensed  victualler  to  purchase  some  lb. 
packages,  by  representing  them  to  be  good  tea, 
and  producing  samples  of  good  tea  and  com- 
paring it  with  some  taken  from  the  packages. 
The  packages  contained,  in  fact,  only  one 
quarter  in  weight  of  tea,  the  rest  being  sand, 
quartz,  earth,  oxide  of  iron,  unfit  to  drink 
and  injurious  to  health,  llie  mixture  was 
known  in  the  trade  as  lie  tea,  and  had  been 
purchased  by  the  defendant  at  a  much  less 
price  than  that  for  which  he  sold  it.  The  jury 
found  that  the  prisoner  knew  the  real  nature  of 
the  packages,  and  that  they  contained  not  tea 
but  a  mixture  of  articles  unfit  for  drink,  and 
that  he  knowingly  and  falsely  pretended  that 
they  contained  good  tea : — Held,  that  the  con- 
viction was  right.  Heg.  v.  Ihgtcr,  (C.C.  E.),  46 
Law  J.  Eep.  M.C.  128  ;  Law  Rep.  2  Q.B.  D.  301. 

2. — A  prisoner  was  convicted  upon  an  indict- 
ment wluch  charged  that  he  obtained  eight 
tons  of  potatoes  by  falsely  pretending  that  he 
was  a  dealer  in  potatoes,  and  in  a  large  way  of 
business,  and  in  a  position  to  do  a  good  trade  in 
potatoes,  and  was  able  to  pay  for  large  quanti- 
ties of  potatoes  as  and  when  the  same  might  be 
delivered  to  him.  The  only  evidence  was  the 
following  letter  by  the  prisoner  to  the  prosecu- 
tor, and  upon  which  the  prosecutor  acted : 
*'  Please  send  me  one  truck  of  Regents  and  one 
truck  of  Rocks  as  samples,  at  your  prices  named 
in  your  letter.  Let  them  be  good  quality,  then 
I  am  sure  a  good  trade  will  be  done  for  both  of 
us.  I  will  remit  you  the  cash  on  arrival  of 
goods  and  invoice.  P.8. — I  may  say  if  you  use 
me  well  1  shall  be  a  good  customer.  An  answer 
will  oblige,  saying  when  they  are  put  on  : " — 
Held,  that  the  words  used  in  the  letter  natu- 
rally and  reasonably  conveyed  the  falae  pre- 
tences alleged  in  the  indictment ;  that  it  was 
for  the  jury  to  say  whether  the  letter  was  capa- 
ble of  bearing  the  meaning  attached  to  it,  and 
the  jury  having  found  that  it  was  so,  the  con- 
viction was  right.  Beg,  v.  Cooper  (C.C.  R),  46 
Law  J.  Repb  M.C.  219;  Law  Rep.  1  Q.B.  D.  19. 


8. — In  an  indictment  for  obtaining  money 
by  false  pretences  a  previous  conviction  for 
felony  may  be  charg^ed,  and  on  a  conviction 
upon  both  charges  the  least  sentence  of  penal 
servitude  which  can  be  awarded  is  for  seven 
years.  Meg.  v.  J)eans  (C.C.  B.),  46  Law  J.  Rep. 
M.C.  166 ;  Law  Rep.  2  Q.B.  D.  306. 

Conrietwn  :  sale  of  gaode :  patting  of  property. 
[See  Sale,  16.] 

FALSE    REPRESENTATION. 
Sale  of  animals :  eontagiout  dueaee.    [See  CON- 

TAOIOUfl  DiSSABBS  ACT,  1.] 

Liability  of  principal  for  fraudulent  mierepre- 
tentation  by  agent.  [See  Principal  and 
AOBNT,  3.] 

FAMILY. 

Meaning  qf  word.  [See  Will  Constbuction, 
H  16-18.] 

FAMILY  ARRANGEMENT. 
[See  POWBB,  21.] 

FATHER. 
[See  Infant,  Pabbnt  and  Child.] 

FEE-FARM  RENT. 
[See  Limitations,  Statute  op,  9.] 

FEES. 

CounteVe.    [See  Witnbsb.] 

Fee  on  taking  aeeottnt.    [See  Court  Fbbs.] 

Bight  of  Begietrar  of  County  Court  to.  [See 
County  Court,  29.] 


FELLOWSHIP. 

Mandamus  to  admit  to  examination  for. 
Univbrbitt.] 


[See 


FELONY. 

Arrest  by  constable  without  warrant  in  his  pos- 
session :  offence  not  felony :  justification  of 
person  resisting  arrest.    [See  Arrbbt.] 

By  servants  of  carrier.    [See  Carrier,  6.] 

Compounding:  eonsiderationforbiU  of  exchange. 
[See  Bankruptcy,  B  11.] 

Proof  in  bankruptcy  :  admissibility  of  proof  for 
S7tm  embezzled  frithowt  prosecution  of  fehm. 
[See  Bankruptcy,  D  37.] 

Trial:  deafa/nd  dumb  person.    [See  Trial.] 

FENCE. 
[See  Nbguobncb,  4 ;   Railway,  27,  28.] 
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PERRY. 

The  owner  of  an  ancient  ferry  has  no  right 
of  action  for  disturbance  against  a  person  open- 
ing a  new  highway  to  meet  a  public  need  {e.g. 
a  railway),  though  such  new  highway  crosses 
the  water  near  the  ancient  feny,  and  diverts 
from  it  a  part  of  the  traffic  Consequently, 
where  such  new  highway  or  railway  has  been 
made  under  an  Act  of  Parliament,  the  owner  of 
an  ancient  ferry  disturbed  by  it  is  not  entitled 
to  compensation  xmder  the  Lands  Clauses  Con- 
solidation Act,  1845.  RopMm  v.  The  Great 
Northern  RaHmay  Company  (App.)i  46  Law  J. 
Rep.  Q.6.  265  ;  Law  Rep.  2  Q.B.  D.  224. 

Semble,  that  an  action  for  disturbance  of  an 
ancient  ferry  will  lie  only  where  such  distur- 
bance is  caused  by  another  ferry  and  not  other- 
wisa    Ibid. 

The  injury  to  an  ancient  ferry  caused  by  the 
diversion  of  tra£Bc  to  a  bridge  erected  near, 
arises,  not  from  the  construction,  but  from  the 
user  of  the  bridge,  and  therefore  noncompensa- 
tion can  be  obtained  under  the  Lands  Clauses 
Consolidation  Act,  1845,  in  respect  of  such  in- 
jury.   Ibid. 

Beg.  V.  The  Cambrian.  Bailway  Compa/ny  (40 
Law  J.  Rep.  Q.B.  169)  overruled.  Newton  v. 
CvHtt  (31  Law  J.  Rep.  C.P.  246)  foUowed. 
Ibid. 

FEU  CONTRACT. 
[See  Scotch  Law,  24.] 


FIERI  FACIAS. 
[See  Shbrifp.] 

FINES. 

BvUding  society.     [See  Fribndly    Socibty, 
34.] 

On  renetvaZ  ef  leate.    [See  Tenant  fob  Life, 

15.] 

FINES  AND   RECOVERIES  ACT. 

An  equity  of  redemption  was  devised  to  trus- 
tees, to  the  use  of  the  trustees  and  their  heirs 
during' the  life  of  A.,  upon  trust  for  A.  for  Ufe, 
for  her  separate  use,  remainder  to  the  use  of 
the  first  and  other  sons  of  A.  successively  in 
tail  male,  remainders  ovel* : — Held,  that  A.  was 
the  owner  of  the  prior  estate  for  life  within  the 
meaning  of  section  22  of  the  Fines  and  Reco- 
veries Act ;  and  was  therefore  properly  joined 
as  protector  of  the  settlement  in  a  disentailing 
afisuranoe  by  B.,  who  was  the  first  tenant  in 
tail  in  remainder.  In  re  Dudion  (App.),  47 
Law  J.  Rep.  Chanc.  632 ;  Law  Rep.  8  Ch.  D.  628. 

FIRE  INSURANCE. 
[See  Insurance,  13-15.] 


FISH. 

SeUing,  witMn  town.     [See  Public  Health 
Act,  39.] 

FISHERY. 

[Amendment  of  the  Salmon  Fishery  Act,  42 
&  43  Vict.  o.  26.] 

[Amendment  of  the  law  relating  to  the 
fisheries  of  oj'sters,  crabs  and  lobsters  and 
other  Sea  Fisheries,  40  &  41  Vict.  c.  42.] 

[Fresh-water  fidi  protected,  41  &  42  Vict, 
c.  39.] 

[The  law  relating  to  Elver  fishing  amended, 
89  &  40  Vict.  c.  34.] 

[The  law  relating  to  salmon  fisheries  in  Eng- 
land and  Wales  amended,  39  &  40  Vict.  c.  19.] 

[Prohibition  of  the  use  of  dynamite  or  other 
explosives  for  the  purpose  of  catohing  or  de- 
stroying fish  in  public  fisheries,  40  &  41  Vict, 
c.  65.] 

1. — In  support  of  a  claim  for  a  several 
fishery,  extending  over  the  whole  of  Lough 
Neagh,  a  non-tidal  lake,  documentary  evidence 
was  given  by  the  plaintiffs  (who  had  never  had 
actual  physical  or  mechanical  possession),  com- 
mencing with  a  grant  dated  1660  from  Charles 
II.,  and  continued  by  leases  and  other  docu- 
ments to  the  claimants.  No  evidence  was 
given  of  the  title  of  the  Crown  to  the  soil  or 
fishing  of  the  lake.  The  def endeuits  set  up  a 
claim  of  right  in  the  public,  and  produced  evi- 
dence in  support  of  it.  The  judge  at  the  trial 
withdrew  the  case  from  the  jury,  and  gave  a 
verdict  for  the  plaintiff : — Held,  that  the  case 
was  one  of  fact  and  not  of  law,  and  ought  to 
have  been  left  to  the  jury  with  proper  direc- 
tions. Brigtom  v.  Oormican  (H.L.  Ir.),  Law 
Rep.  3  App.  Cas.  D  41. 

Per  Lord  Blackburn :  There  is  no  authority  to 
shew  that  the  Crown  is  of  common  right  enti- 
tled to  land  covered  with  water  where  the  water 
is  not  running  water  forming  a  river,  but  still 
water  forming  a  lake.  Dictum  of  Wightman,  J., 
in  Ma/rshaXl  v.'  Hie  UUegwater  Steam  Navigation 
Company  (3  B.  Sc  S.  742)  not  approved.    Ibid. 

2. — The  plaintiffs,  an  incorporated  body, 
claimed  to  be  possessed  of  a  several  fishery  in  a 
tidal  navigable  river,  and  in  support  of  their 
title  produced  charters  of  confirmation  and 
grant,  and  proved  acts  of  immemorial  user,  from 
which  the  Court,  drawing  inferences  of  fact, 
held  a  prima  facie  title  to  the  soil  and  several 
fishery  to  be  established,  raising  the  presumption 
of  a  legal  origin — that  is,  a  grant  before  Magna 
Charta.  The  defendants  claimed,  as  free  in- 
inhabitants  of  ancient  tenements  in  the  borough 
of  Saltash,  to  have  from  time  immemorial,  with- 
out interruption,  and  as  of  right,  the  privilege 
of  dredging  for  oysters  in  the  loctu  in  quOf  from 
the  2nd  day  of  February  to  Easter  Eve  in  each 
year,  and  carrying  away  the  same  without  stint, 
for  Bale  or  otherwise.  They  also  claimed  to  have 
exercised  the  above  privilege  as  free  inhabitants 
of  the  borough,  and  as  subjects  of  the  realm ; 
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and  they  also  claimed  a  general  right  to  dredge 
for  oysters  as  snbjects  of  the  realm : — Held,  that 
no  right  in  the  defendants,  as  subjects  of  the 
realm,  conld  be  established,  as  it  would  be  in- 
consistent with  a  several  fishery  in  the  plaintiffs, 
who  wonld  take  nothing  by  their  grant,  and 
would  be  destructive  of  the  fishery.  Held,  fur- 
ther, that  the  other  claims  of  the  defendants 
founded  on  immemorial  user  could  not  be  estab- 
lished, for  that  they  were  made  iu'  respect  of  a 
fluctuating  body,  and  would  have  to  be  sup- 
ported by  the  presumption  of  a  lost  royal  grant, 
which  alone  would  have  the  effect  of  incorpo- 
rating such  body,  and  that  such  a  presumption 
could  not  be  made  when  antagonistic  to  the  ex- 
isting rights  of  the  plaintiffs.  Lord  Ricert  v. 
Ad4MM  (48  Law  J.  Bep.  Exch.  47 ;  Law  Bep.  3 
Ex.  D.  361)  followed.  The  Mayor  cmd  Free  Bur- 
geuet  of  the  Borough  of  Saltiuh  v.  Goodman,  49 
Law  J.  Rep.  C.P.  665 ;  Law  Rep.  6  C.P.  D.  431. 
8. — The  plaintiff,  lord  of  the  manor,  claimed 
the  exclusive  right  to  fish  in  part  of  a*  river 
which  was  formerly  locally  situate  within  the 
manor,  but  which  by  gradual  alteration  of  its 
course  now  flowed  over  land  of  the  defendant. 
The  manor  had  been  granted  by  the  Grown  to 
the  predecessors  in  title  of  the  plaintiff  with  the 
right  of  fishery  in  all  its  waters;  afterwards 
certain  lands  of  the  manor  were  enfranchised, 
and  now  became  vested  in  the  defendant.  At 
the  time  of  the  enfranchisement  the  river  flowed 
wholly  within  the  manor,  but  since  then  itsoourse 
had  gradually  changed,  approaching  nearer  and 
nearer  to  the  defendant's  land,  until  some  por- 
tion of  that  land  became  part  of  the  river  bed. 
This  part  could  be  identified.  The  changing  of 
the  river  course  and  consequent  shifting  of  the 
bed  was  so  gradual  as  not  to  be  peroeptible 
from  day  to  day,  but  only  by  comparing  its 
position  of  recent  years  with  its  position  many 
years  before :— Held,  that  the  plaintiff  had  an 
exclusive  right  of  fishery  which  extended  over 
that  part  of  the  river  flowing  over  the  def  en- 
dimt's  land.  Fegter  v.  Wright,  49  Law  J.  Rep. 
C.P.  97 ;  Law  Rep.  4  C.P.  D.  438. 

FIXTURES. 

[Fixtures  or  crops  not  to  be  deemed  to  be 
separately  assigned  when  the  land  passes  by  the 
same  instrument.    41  &  42  Yict.  c.  31,  s.  7.] 

Mortgage  of  leaseholds. 

1,—  By  an  indenture  dated  the  3rd  of  October, 
1866,  a  shipbuilding  yard  and  works  held  under 
a  lease  for  999  years,  were  assigned  to  the 
debtor,  to  hold,  as  to  the  leasehold  premises,  for 
the  residue  of  thei^rm,  and  as  to  the  niachinery 
and  tenant's  fixtures  absolutely.  The  recitals 
stated  the  purchase-money  to  be  2,0007.  for  the 
leasehold  premises,  and  5002.  for  the  tenant's 
fixtures.  The  debtor  borrowed  the  purchase- 
money  from  his  bankers,  and  deposited  with 
them  as  security  the  indentures  of  lease  and 
assignment,  without  any  memorandum.  He  after- 
wards erected  considerable  new  machinery,  and 


carried  on  business  on  the  premises  till  1876, 
when  he  became  bankrupt,  having  incurred 
a  further  debt  to  his  bankers : — Held,  first,  that 
the  equitable  security  created  by  the  deposit  did 
not  comprise  tenant's  fixtures.  Secondly,  that 
the  tenant's  fixtures  could  not  be  assigned  by 
the  leaseholder  so  as  to  defeat  the  claim  of  the 
trustee,  except  by  compliance  with  the  Bills  of 
Sale  Act.  Thirdly,  that  the  equitable  mortgage 
was  a  security  for  the  bankers'  subsequent  ad- 
vances by  virtue  of  their  general  lien  upon  the 
deeds.  JEx  parte  Tioeedy  ;  in  re  Trethoman,  46 
Law  J.  Rep.  Bankr.  43;  Law  Rep.  5  Gh.  D. 
669. 

When  leasehold  property  is  equitably  mort- 
gaged by  simple  deposit  of  deeds,  the  applica- 
tion as  to  trade  fixtures  of  the  Bills  of  Sale  Act 
is  not  excluded.    Ibid. 

2. — ^Assignment  by  way  of  mortgage  of  a 
parcel  of  ground  held  by  underlease,  together 
with  the  steam  saw  mills  and  buildings  thereon, 
and  the  steam  engines,  boilers,  fixed  and  mov- 
able machinery,  plant,  implements  and  utensils, 
then  or  ther^fter  fixed  to  or  placed  upon,  or 
used  in  or  about  the  premises ;  to  hold  the  said 
hereditaments,  and  such  of  the  machinery,  plant, 
utensils,  and  premises  as  were  in  the  nature  of 
landlord's  fixtures,  and  could  not  lawfuUy  be 
removed  by  the  lessee,  unto  the  mortgagee,  his 
executors,  administrators  and  assigns,  for  the 
residue  of  the  term ;  and  as  to  such  of  the  ma- 
chinery and  premises  as  were  in  the  nature  of 
tenant  or  trade  fixtures,  and  could  lawfully  be 
removed  by  the  lessee  thereof,  unto  the  mort- 
gagee, his  executors,  administrators  and  assigns 
absolutely.  There  was  power  to  the  mortgagee 
to  sell  the  premises  thereby  assigned,  or  any 
part  or  parts  thereof,  either  together  or  in  par- 
cels :— Held,  that  the  mortgage  not  being  regis- 
tered as  a  bill  of  sale  was  void  against  a  trustee 
in  bankruptoy  as  to  the  trade  fixtures.  In  re 
EsUck ;  ex  parte  Alema/nder,  46  Law  J.  Bep. 
Bankr.  80 ;  Law  Bep.  4  Ch.  D.  603. 

Mortgage  in  fee, 

8. — A  portable  engine  and  boiler  brought  on 
to  colliery  premises  to  be  used  in  sinking  a  new 
shaft,  and  for  the  purpose  of  steadying  the 
machinery  bolted  to  a  wooden  framework,  and 
then  the  frame  embedded  in  a  layer  of  wet 
mortar  laid  upon  a  brick  foundation,  passed  to 
the  mortgagee  of  the  realty  as  affixed  to  the 
freehold,  and  could  not  be  seized  by  the  judg- 
ment creditors  of  the  mortgagor.  Cross  v. 
Ba/meSt  46  Law  J.  Bep.  Q.B.  479. 

Disclaimer:  tena/nt*s fixtures. 

4, — The  right  of  a  tenant  to  tenant's  fixtures 
is  a  qualified  right,  and  is  dependent  on  the 
tenant  removing  them  during  the  term,  or  during 
some  period  aner  its  termination  in  which  he 
may  be  considered  as  still  in  possession  under 
the  landlord.  In  re  Lavies  ;  ex  parte  Stephens 
4*  Company,  47  Law  J.  Bep.  Bankr.  22;  Law 
Bep.  7  Oh.  D.  127. 
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When  a  trustee  in  bankruptcy  disclaims  a 
lease,  then,  as  under  section  28,  the  disclaimer 
relates  back  to  the  adjudication,  the  trustee  has 
no  interest  in  the  lease,  and  no  right  to  the 
tenant's  fixtures,  which  pass  to  the  landlord. 
Ibid. 

Qnsere,  Whether  if  the  trustee  sold  the  fix- 
tures he  could  not  afterwards  disclaim.    Ibid. 

Implied  eownant :  ttub-letue. 

6. — A  covenant  in  a  lease  by  which  the  lessee 
agrees  at  the  expiration  of  the  lease  to  deliver 
up  to  the  lessors  "all  landlord's  fixtures,"  does 
not  imply  a  representation  and  covenant  on  the 
part  of  the  lessors  that  the  lessee  is  to  be  at 
liberty  without  hindrance  from  anyone  to  re- 
move during  the  term  trade  fixtures,  and  that 
the  lessors  have  not  entered  into  covenants  in- 
consistent with  such  right.  Porter  v.  Drew,  49 
Law  J.  Rep.  C.P.  482;  Law  Rep.  6  C.P.  D.  143. 

[And  see  Bill  of  Salb,  11.] 

FORCIBLE   ENTRY. 
[See  Malicious  Prosecution,  2.] 

FORECLOSURE. 
[See  MOBTOAGB,  40-67.] 

FOREIGN  ATTACHMENT. 
[See  Attachment,  13.] 

FOREIGN  BILL. 
[See  Bill  of  Exchange,  14, 19.] 

FOREIGN  GOVERNMENT. 

L—The  bond  of  a  foreign  Government  creates 
nothing  but  a  debt  of  honour,  and  the  promise 
contained  in  it  caimot  be  enforced  in  the  Courts 
of  this  country  against  English  agents  of  the 
Government  who  have  funds  belonging  to  it  in 
their  hands,  even  though  the  Government,  after 
notice  of  an  action  by  the  bondholder  against 
the  agents,  makes  no  claim  to  the  funds.  If 
such  an  action  against  the  agent  could  be  main- 
tained, it  would  amount  to  an  assumption  of 
a  jurisdiction  over  the  foreign  Government.  As 
the  foreign  Government  cannot  be  sued  in  the 
Courts  of  this  country,  neither  can  its  agents  be 
sued  in  the  absence  of  the  principals.  Tmyorats 
V.  DreyfM  (App.),  46  Law  J.  Rep.  Chanc.  610 ; 
Law  Rep.  6  Ch.  D.  606. 

2. — Where  bondholders  have  subscribed  money 
for  a  particular  purpose  (such  as  the  construction 
of  a  railroad),  and  part  of  that  money  has  been 
placed  in  the  hands  of  trustees,  whose  duty  it 
is  to  pay  portions  of  the  money  as  portions 
of  the  intended  railroad  are  constructed,  if  no 
such  railroad  nor  any  portion  of  it  is  constructed, 
and  its  construction  becomes  impracticable,  the 
bondholders  are  entitled  to  demand  repayment 
of  what  remains  in  the  trustees'  hands.    Where 

Digest,  1875-1880. 


there  is  a  right  dependent  on  the  practicability 
of  doing  a  certain  work,  the  question  of  its 
practicability  is  not  to  be  determined  solely  by 
physical  or  financial  reasons,  but  conditions 
previously  stipulated  (especially  where  the  in- 
terests and  the  rights  of  tl:drd  parties  are 
concerned)  must  be  considered.  Accordingly, 
where  a  loan  was  raised  to  make  a  railroad 
in  a  foreign  country,  such  loan  being  raised  on 
the  faith  of  a  prospectus  which  set  forth,  as  a 
security  to  the  bondholders,  the  grant  of  a  con- 
cession by  the  foreign  Government,  in  virtue  of 
which  the  bondholders  would  have  the  benefit 
of  the  customs  duties  imposed  by  that  Govern- 
ment on  goods  passing  along  the  railroad,  and 
the  foreign  Government,  finding  the  railroad  not 
made,  revokedits  concession,— Held,  that  the  loss 
of  the  security  which  the  concession  had  afforded 
to  the  bondholders  entitled  them  to  treat  the 
scheme  as  a  failure,  and  to  demand  the  return 
of  their  subscriptions.  The  National  Bolivian 
Navigation  Qnnpanyy,  WiUon  (H.L.),  Law  Rep. 
6  App.  Caa.  177. 

A  foreign  Government  granted  a  concession, 
on  the  terms  of  which  a  company  was  formed 
and  a  loan  raised,  and  bondholders  constituted. 
The  Government  afterwards  revoked  the  con- 
cession : — Held,  that  its  right  to  do  so  could  not 
be  questioned  in  any  legal  proceedings  in  this 
country.    Ibid. 

Stooki  of:  investment  clause.    [See  Tbttst,  B  4.] 

FOREIGN  JUDGMENT. 

1. — When  a  foreign  tribunal,  professing  to 
act  pursuant  to  the  law  of  the  country  where  it 
exists,  has  pronounced  a  decision  not  warranted 
thereby,  and  not  being  a  judgment  in  rem,  an 
English  Court  is  not  bound  to  give  effect  to  the 
decision.  Meyer  v.  Halli,  46  Law  J.  Rep.  C.P. 
741 ;  Law  Rep.  1  C.P.  D.  368. 

2. — If  the  law  of  a  foreign  country  be  that 
the  shareholders  of  a  company  there  established 
are  subject  to  the  provisions  in  the  articles  of 
association,  and  if  the  articles  of  such  a  com- 
pany provide  that  all  litigation  irtter  sooios  shall 
be  submitted  to  the  jurisdiction  of  a  certain  tri- 
bunal in  such  country,  and  that,  unless  a  share- 
holder with  whom  such  litigation  shall  arise 
elects  a  domicile  within  the  jurisdiction,  such 
election  shall  be  made  for  him,  and  process  va- 
lidly served  at  such  elected  domicile,  then  a 
judgment  for  calls  against  a  shareholder  duly 
obtained  in  his  absence  upon  process  served  in 
the  manner  specified  will  bind  such  shareholder, 
though  he  be  an  English  subject,  neither  resi- 
dent nor  domiciled  in  such  foreign  country,  and 
though  he  may  have  had  no  actual  notice  or 
knowledge  of  the  proceedings ;  and  judgment 
may  be  recovered  against  him  in  this  country  in 
an  action  upon  the  foreign  judgment  so  obtained. 
Copvn  V.  Adamson  (App.),  46  Law  J.  Rep.  Ezch. 
15;  Law  Rep.  1  Ex.  D.  17. 

The  existence  of  such  provisions  in  the  articles 
of  association  of  the  company  in  which  the  de- 
fendant has  become  a  shareholder  amounts  to 

LL 
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an  agreement  on  his  part  to  be  bound  by  a 
judgment  so  obtained.  Bnt  qtuere,  whether,  if 
such  service  were  good  by  the  general  law 
relating  to  companies  in  such  foreign  country, 
any  such  express  agreement  to  be  bound  by  the 
judgment  would  be  necessary  beyond  the  fact 
of  becoming  a  shareholder  in  the  company  sub* 
ject  to  such  law.    Ibid. 

8. — R-,  a  Swiss  subject,  entered  into  an  agree- 
ment with  the  plaintifEs,  French  subjects  re- 
siding  in  France,  when  he  was  in  France  on  a 
temporary  visit,  he  being  then  domiciled  in 
Switzerland  but  residing  in  England.  The  plain- 
tiffs afterwards  obtained  judgment  against  R. 
in  a  French  Court  for  breach  of  the  agreement. 
He  was  not  in  France  at  the  commencement  of 
or  at  any  time  during  the  action,  and  he  had 
no  notice  of  the  proceedings,  though  the  plain- 
tlfb  knew  his  address  in  England,  where  he  was 
then  still  residing: — Held,  that  the  judgment 
could  not  be  enforced  by  an  English  Court. 
Schibshy  V.  Westsnkoh  (40  Law  J.  Rep.  Q.B.  73 ; 
Law  Rep.  6  Q.B.  156)  considered.  BounUon 
V.  MaunlUm,  Law  Rep.  U  Ch.  D.  351. 

The  principles  on  which  the  Court  acts  in 
enforcing  foreign  judgments  considered.    Ibid. 

Foreign  jv4gm^nt  by  default :  pleading  in  bar. 
[See  Admibalty,  18.] 


FOREIGN  JURISDICTION. 

[Extension  and  amendment  of  the  Foreign 
Jurisdiction  Acts.    41  &  42  Yiot.  c.  67.] 


FOREIGN  LAW. 

1, — Bill  of  discovery  to  obtain  inspection  of 
documents  in  the  defendant's  possession  in  Eng- 
land in  aid  of  proceedings  about  to  be  taken  for 
recovery  of  land  in  India : — Held,  that  the  pro- 
perty being  In  India  and  the  defendant  capable 
of  being  sued  there,  an  English  Court  was  not 
the  proper  tribunal.  Reiner  v.  The  Marquis  of 
SaUtbury,  Law  Rep.  2  Ch.  D.  378. 

2. — A  foreign  company  issued  debentures 
which  purported  to  charge  land  in  Italy.  A 
subsequent  mortgagee  p^ected  his  security 
according  to  Italian  law,  but  the  debentures 
were  not  so  perfected.  An  Italian  Court  gave 
priority  to  the  mortgagee : — Held,  that  this  de- 
cision was  right,  but  that  if  an  English  Court 
had  taken  a  different  view  it  could  not  have  in- 
terfered with  the  jurisdiction  of  the  Italian 
Court.  Norton  v.  The  Florence  La/nd  and  Works 
Company t  Law  Rep.  7  Ch.  D.  332. 

8.— Legal  proceedings  in  England  to  recover 
a  debt  contracted  in  India  are  not  barred  by 
the  Indian  Statute  of  Limitations,  Art.  XIY. 
1859.  Finch  v.  Finoh^  46  Law  J.  Rep.  Chanc. 
816. 

An  ordinary  administration  decree  in  a  lega- 
tee's suit  operates  as  a  judgment  in  favour  of 
creditors ;  so  that  time  under  the  Statute  of 
Limitations  begins  to  run  from  the  date  of 
decree.   Ibid. 


English  rate  of  interest  only  was  allowed  on 
a  debt  contracted  in  India  from  the  time  of  the 
death  of  Uie  debtor.    Ibid. 

EngJfish  ship :  damage  :  foreign  suit.  [See  CON- 
FLICT OP  Laws,  I.] 

Foreign  sovereign  :  jurisdiction  aver :  removal  of 
property  from  this  country.  [See  Patbnt, 
29.] 

FOREIGN  LOAN. 

Serip:  nsgotiabilUy  of.    [See  SCBIP  Csbtifi- 
CATB,  2.] 
[And  see  Bond  ;  Fobbigm  Govbbnmbnt.] 

FOREIGN  PATENT. 
[See  Patent,  16,  18,  26.] 

FOREIGN  SHIP. 
[See  Admiraltt,  1, 63 ;  Shipping  Law,  H,  F  2.] 
Immunity  ft^am  arrest.    [See  Admiralty,  8.] 

FOREIGN  WILL. 
[See  Pbobatb,  19.] 

FORBSHORE. 

1,— By  the  charter  of  11  Edw.  3  and  the  Act 
21  k  22  Yict.  c.  109,  the  Duke  of  Cornwall 
became  entitled  to  all  the  riehts  of  the  Crown 
in  the  foreshore  of  the  wnole  county.  The 
Mayor t  J^c,  of  Penryn  v.  Seilmt  46  Law  J.  Rep. 
Exch.  506 ;  Law  Rep.  2  Ex.  D.  828. 

2. — Acts  of  possession  for  the  prescriptive 
period  and  following  on  barony  titles  (contain- 
ing no  express  grant  of  foreshore  nor  any 
specific  boundaries)  to  lands  in  Scotland  situ- 
ated on  both  sides  of  a  navigable  tidal  river : — 
Held,  to  constitute  a  right  of  property  in  the 
foreshore.  The  Lord  Advocate  v.  Lord  Blan' 
tyre  (H.L.  Sc),  Law  Rep.  4  App.  Cas.  770, 

[And  see  Cbown,  2.] 

FOREST    OF    DEAN. 

1. — The  plaintiffs  and  the  defendant  pos- 
sessed adjoining  collieries  in  the  Forest  of 
Dean,  which  were  gales  subject  to  1  &  2  Yict.  c. 
43,  and  the  rules  made  thereunder.  The  defen- 
dant's gale  being  drained  by  a  steam  engine,  he 
was  bound  by  rule  19  to  work  the  engine,  so 
as  to  prevent  the  water  of  his  gale  from  falling 
into  the  plaintiffs'  gale.  The  defendant  stopped 
his  engine,  whereby  the  plaintiffs'  gale  was 
flooded  and  damaged.  Section  29  of  the  Act 
provides  that  a  person  working  his  gale  contraiy 
to  the  rules  shall  be  liable  to  forfeit  it  and  may 
be  evicted  by  Her  Majesty;  and  in  addition 
thereto  **  the  compliance  with  such  rules  may 
be  enforced  by  and  on  behalf  of  Her  Majesty, 
or  by  any  other  person,  by  injunction  of  Her 
Majesty's  Court  of  Exchequer,  or  otherwise,  in 
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snch  manner  as  the  said  Court  shall  on  applica- 
tion think  fit " : — Held,  that  the  plaintiffs  had  a 
statutory  private  right  which  had  been  violated 
by  non-compliance  with  the  rules  on  the  part  of 
the  defendant ;  that  section  29  gave  no  specific 
remedy  for  such  breach  of  duty,  and  that  the 
plaintifFH  were  therefore  entitled  to  maintain  an 
action  at  Common  Law  to  recover  damages. 
Bom  v.  Pri4)e,  45  Law  J.  Rep.  Exch.  777 ;  Law 
Rep.  1  Ex.  D.  269. 

2.— By  1  &  2  Vict.  c.  43.  s.  23,  free  miners 
shall  have  the  exclusive  right  of  having  gales 
granted  to  them  to  open  mines  in  the  Forest  of 
Dean,  and  it  shall  be  lawful  for  such  free  miners 
to  sell,  transfer,  assign,  or  dispose  of  such  gales, 
and  section  60  enacts  that  the  gaveller  or  deputy 
gaveller  shall  grant  gales  to  free  miners  in  the 
order  of  their  application.  In  1872  D.,  a  free 
miner,  applied  for  a  gale.  In  1873  the  deputy 
gaveller  gave  notice  of  his  intention  to  grant 
the  gale  to  D.,  but  D.  died  before  the  grant 
could  be  perfected,  having  by  will  given  iSl  his 
real  and  personal  estate  to  certain  trustees  who 
were  not  free  miners  :— Held,  reversing  the 
decision  of  one  of  the  Yice-Chanoellors,  that  D. 
had  not  acquired  any  transmissible  interest, 
and  the  grant  could  not  be  made  to  his  devisees. 
Jame*  v.  The  Queen  (App.)  46  Law  J.  Rep. 
Chanc.  516 ;  Law  Rep.  5  Ch.  D.  153. 

FORFEITURE. 

(A)  On  Bankbuptcy  or  Alienation. 

(B)  On  Changb  of  Religion  :  Remoteness. 

(C)  For  Breach  of  Covenant. 


(A)  On  BANKRUPTcr  or  Alienation. 

1. — The  testator  bequeathed  a  sum  of  stock 
to  trustees,  upon  trust,  after  t^e  death  of  a 
tenant  for  life,  to  divide  the  income  equally 
among  the  sons  of  his  sister,  with  a  declaration 
that  in  the  event  of  any  one  of  such  sons  assign- 
ing or  otherwise  disposing  of  the  life  interest 
thereinbefore  given,  or  if  by  act  or  operation  of 
law  he  should  be  personally  deprived  of  the 
benefit  of  the  said  bequest,  his  life  interest 
should  immediately  cease  and  determine ;  and 
on  such  event  occurring,  the  said  income  should 
be  paid  to  the  person  or  persons  entitled  to  the 
same  under  the  bequest  thereinafter  contained. 
After  the  death  of  the  testator,  a  son  of  the 
sister  was  adjudicated  bankrupt;  but  he  ob- 
tained an  annulment  of  the  bankruptcy  before 
the  death  of  the  tenant  for  life :— Held,  that 
there  was  no  forfeiture  of  his  life  interest.  In 
re  Pamkam*9  Tnuts,  46  Law  J.  Rep.  Chana  80. 

2. — Proviso  for  forfeiture  and  gift  over  of  a 
life  interest  in  a  residuary  estate,  **  if  the  l^atee 
should  be  declared  bankrupt," — Held,  not  to 
take  effect  where  the  legatee's  bankrupt<jy 
(which  had  been  in  existence  to  the  knowledge 
of  the  testatrix  at  the  date  of  her  will  and  of 
her  death)  was  annulled  before  anything  had 
become  actually  payable  and  available  for  pay- 
ment in  respect  of  the  gift.    In  the  construction 


of  such  provisions  there  is  a  leaning  in  favour 
of  that  interpretation  which  will  give  effect  to 
the  testator's  general  intention  of  personally 
benefiting  the  legatee.  In  re  Pa^mJum^s  Trutt$ 
(see  last  case)  distinguished.  Anoona  v.  Wad' 
dell,  48  Law  J.  Rep.  Chanc.  115 ;  Law  Rep.  10 
Ch.  D.  157. 

8. — The  testator  gave  residuary  estate  to  his 
son,  if,  at  the  decease  of  testator's  wife,  he 
should  not  ....  have  committed  or  done  any 
act,  matter  or  thing  which  would  make  sudb 
surplus  payable,  or  transferable  to,  or  vested  in, 
or  chargeable  for  the  benefit  of  any  other 
person,  in  case  such  surplus  had  been  given  to 
him  absolutely,  and  without  any  condition  or 
contingency ;  but  if  he  should,  at  any  time 
before  the  decease  of  the  testator's  wife,  have 

committed,  &c then  upon  certain  trusts 

declared  in  the  will  for  A.'s  wife  and  children. 
A.,  during  his  mother's  life,  mortgaged  his  in- 
terest to  R.,  **  subject  to  the  proviso  or  condition 
contained  in  the  will."  TMb  mortgage  was 
paid  off  and  A-'s  interest  was  re-assigned.  Sub- 
sequently he  mortgaged  by  deed  this  same 
interest  to  R.  for  6,0002.,  subject  as  aforesaid, 
R.  agreeing  to  accept,  in  discharge  of  the  mort- 
gage debt  and  interest,  immediate  payment  of 
1,500^  and  A.'s  bond  for  4,500/.  on  his  mother's 
death.  The  payment  was  made  and  the  bond 
was  given,  and  the  seal  and  attestation  clause 
were  thereupon  cut  off,  and  the  deed  thus 
mutilated  handed  back  by  R.'s  solicitor  to  A., 
but  no  re-assignment  was  made  of  A.'s  interest. 
A.  died  insolvent  in  1,870,  his  mother  died  in 
1877.  In  an  action  brought  by  A-'s  only  son, 
claiming  under  the  gift  over, — Held,  that,  both 
upon  the  terms  of  the  assignment  as  well  as 
the  principle  of  the  cases,  A.'s  interest  had  not 
been  forfeited,  and  therefore  passed  to  his 
personal  representative.  Samtiel  v.  Samuel,  47 
Law  J.  Rep.  Chanc.  716 ;  Law  Rep.  12  Ch.  D. 
152. 

(B)  On  Change  of  Religion  :  Remoteness. 

4. — The  donee  of  an  exclusive  power  of 
appointment  amongst  her  children  (given  to  her 
by  the  will  of  a  testatrix)  in  exercise  of  the 
power  appointed  amongst  her  children,  giving 
to  two  daughters  life  interests  only ;  and 
directed  that  *'  if  either  during  her  lifetime  or 
after  her  decease  any  son  or  daughter  of  hers 
should  marry  a  person  who  did  not  profess  the 
Jewish  religion,  or  should  marry  a  person  not 
bom  a  Jew  or  Jewess,  although  converted  to 
Judaism  and  professing  the  Jewish  religion,  or 
should  forsake  the  Jewish  religion  and  adopt 
the  Christian  or  any  other  religion,"  then  such 
son  or  daughter  should  forfeit  all  share  in  the 
appointed  funds,  and  in  case  of  forfeiture,  the 
share  forfeited  should  accrue  and  go  over  to  the 
others  or  other  of  the  children  living  at  the 
time  of  the  forfeiture.  L.,  one  of  the  daughters 
to  whom  a  life  interest  was  given,  after  the 
death  of  her  mother,  became  a  Christian  and 
subsequently  married  a  Christian.    J.,  one  of 
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the  sons,  became  a  Ohristian  in  the  lifetime  of 
his  mother,  but  without  her  knowledge.  L.  and 
J.  were  both  unborn  at  the  time  of  the  death  of 
the  donor  of  the  power :— Held,  first,  that  the 
forfeiture  clause  was  not  void  as  being  against 
public  policy ;  secondly,  that  the  clause,  so  far 
as  it  concerned  J.,  was  not  void  for  remoteness 
and  was  effectual,  and  that  therefore  the  share 
of  J.  was  never  vested  in  him ;  thirdly,  that  the 
f  oi^eiture  clause  must  be  read  together  with  the 
gift  over,  and  so  far  as  it  applied  to  a  forfeiture 
after  the  death  of  the  appointor,  was  void  for 
remoteness  as  to  the  shares  of  unborn  children, 
whether  given  absolutely  or  for  life  only,  and 
that,  therefore,  the  share  of  L.  was  not  for- 
feited. Hodgton  v.  Halfordj  48  Law  J.  Bep. 
Ghanc.  648 ;  Law  Bep.  11  Gh.  D.  959. 

(0)  Fob  Bbbach  of  Govenant. 

Su — A  landlord  suing  in  respeot  of  breaches 
of  covenants  agreed  to  be  inserted  in  a  lease 
contracted  for,  claimed  an  injunction  and  pos- 
session ;  his  pleadings  stated  that  he  was  willing 
to  grant  the  lease : — Held,  that  forfeiture  was 
waived  by  the  pleadings.  Uvans  v.  Da/cis,  48 
Law  J.  Bep.  Ghanc.  223;  Law  Bep.  10  Gh.  D. 
747. 

Semble,  a  forfeiture  for  non-performance  of 
covenants  does  not  apply  to  breaches  of  nega^ 
tive  covenants.    Ibid. 

Building  o&ntract :  forfeitv/re  of  implements  tmd 
materiali,    [See  Gontraot,  35.] 

Of  crown  land.     [See  GOLONIAL  Law,  38,  39 .J 

Cf  gale  by  free  miner.    [See  Fobest  of  Deak, 

Of  shares.    [See  Gompany,  D  83-86 ;  H  60.] 

Of  ship  untler  Merchant  Shipping  Act.     [See 
Mbbghant  Shippino  Acts,  3.] 

FOBGEBY. 

The  prisoner  in  payment  for  a  pony  and  cart 
purchased  by  him  from  the  prosecutor,  drew  a 
cheque,  in  the  presence  of  the  prosecutor,  upon 
a  bank  in  which  he,  the  prisoner,  had  no 
account,  in  the  name  of  William  Martin,  his 
real  name  being  Bobert  Martin,  and  gave  it  to 
the  prosecutor  as  his,  the  prisoner's,  own  cheque 
drawn  in  his  own  name.  The  prosecutor  re- 
ceived it  in  the  belief  that  it  was  drawn  in  the 
prisoner's  own  name: -Held,  that  as  the  pri- 
soner gave  the  cheque  entirely  as  his  own,  his 
'subscribing  it  by  a  fictitious  name  did  not  make 
it  a  forgery,  the  credit  having  been  wholly  given 
to  himself,  without  any  regard  to  the  name,  or 
any  relation  to  a  third  person.  Dunnes  Case  (1 
L.  G.  C.  69)  followed.  Reg.  v.  Martin,  49  Law  J. 
Bep.  M.G.  11 ;  Law  Bep.  5  Q.B.  D.  34. 

FBANGHISB. 

Ancient  ma/rhet :  rival  market :  nuisa/nee  :  m- 
terlociitorg  injunction.    [See  Injunction,  25.] 


FRAUD. 

(A)  Liability  fob  Fbaudulent  Acts. 
(a)  Acts  of  agent. 

(fi)  Constructive  notice:  fraud  on  hank" 
ruptcy  laws, 

(fi)  Assignment  of  chattels  in  fraud  of  cre- 
ditors: estoppel. 

(d)  Perstm  pri/vy  to  fraud  setting  up  fraud 
as  a  defence. 

(B)  BiOHTS  of  Defbaudbd  Pabty. 
(a)  Setting  aside  deed  or  contract, 
{b)  Impeaching  legal  proceedings. 
(0)  Tramrfereefor  value,  as  against. 


(A)  Liability  fob  Fbaudulbnt  Acts. 

(a)  Acts  of  agent. 

1.— The  appellants  employed  the  re^ndent 
as  their  agent  to  make  advances  on  goods.  The 
respondent  employed  a  sub-agent  to  make  such 
advances,  with  j^wer  to  draw  on  the  appellants 
for  the  amount.  The  sub-agent  fraudulently 
drew  on  the  appellants  for  an  amount  not 
advanced: — Held,  that  such  sub-agent  was 
acting  within  his  authority,  and  that  the  respon- 
dent was  liable  for  the  act  of  his  sub-agent. 
Smvre  v.  Francis,  47  Law  J.  Bep.  P.G.  18  ;  Law 
Bep.  3  App.  Gas.  107. 

{b)  Constructive  notice:  fraud  on  banhruptcy 

laws. 

2. — Bills  of  exchangee  were  offered  for  dis- 
count on  behalf  of  the  drawer,  and  after  an 
interval  for  enquiries,  in  which  the  bill  dis- 
counter "  received  information  that  the  accep- 
tors (who  were  woollen  cloth  manufacturers) 
would  be  unable  to  pay  the  bills  in  full,  as  they 
were  in  difficulties,  but  that  they  were  pos- 
sessed of  assets,  and  that  there  was  a  fair 
prospect  of  his  being  able  to  obtain  payment 
of  part  of  the  amount,"  he  gave  200/.  for  the 
bills,  which  were  four  in  number,  and  to  the 
amount  of  1,700/.  in  all,  one  for  2271.  falling 
due  with  a  month.  As  to  the  solvency  of  the 
drawer  (who  was  the  commission  agent  in 
London  of  the  acceptors),  it  did  not  appear 
that  enquiry  was  made, — Held  (by  James, 
L.J.,  MelUsh,  L.J.,  and  Baggallay,  J.A.,  re- 
versing the  decision  of  Bacon,  G.J.),  that  the 
circumstances  affected  the  discounter  with 
notice  of  the  fact,  which  was  that  the  bills  were 
a  fraudulent  concoction  to  ndse  money  for  the 
acceptors.  Therefore,  in  the  bankruptcy  of  the 
acceptors  that  the  discounter  could  not  prove 
on  the  bills,  but  he  was  allowed  (Baggallay,  J  A., 
dubitante)  to  prove  for  the  200/.  he  had  paid. 
Hx  parte  Gordon  ;  in  re  ChnnersaU  (App.),  46 
Law  J.  Bep.  Bankr.  1 ;  Law  Bep.  1  Gh.  D.  137 ; 
affirmed  on  appeal  to  the  House  of  Lords,  47 
Law  J.  Bep.  Bankr.  1 ;  Law  Bep.  2  App.  Gas. 
616. 

Per  Mellish,  L.J.~A  sale  to  an  insolvent 
person  at  such  a  price  that  the  vendor  will  be 
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as 


paid  the  fall  value  by  a  dividend,  is  an  obvious 
traud  on  the  bankruptcy  laws.    Ibid. 

Ex  parte  King,  Cookers  Bankrupt  Laws  (8th 
ed.),  p.  176,  observed  upon.    Ibid. 

(e)  Assignment  of  chattels  in  fraud  of  creditors  : 

estoppel, 

8. — The  plaintiff,  with  the  privity  of  the 
defendant,  who  was  one  of  his  creditors, 
assigned  and  delivered  .certain  goods  to  A.  in 
order  to  defeat  his  creditors  generally.  The 
defendant,  without  the  knowledge  of  the  plain- 
tiff, obtained  a  bill  of  sale  of  the  goods  from  A., 
and  under  this  bill  of  sale  took  possession  of 
the  goods.  Before  any  fraud  was  accomplished 
upon  the  creditors  the  plaintiff  claimed  the 
goods  from  the  defendant : — Held  (affirming  the 
decision  of  the  Court  below,  46  Law  J.  Rep. 
Q.B.  163),  that  he  was  not  estopped  by  his 
fraudulent  assignment  from  claiming  the  pro- 
perty in  the  goods.  Taylor  v.  Bowers  (App.), 
46  Law  J.  Rep.  Q.B.  39;  Law  Rep.  1  Q.B.  D. 
291. 

(rf)  Person  privy  to  fraud  setting  up  fraud 

defence, 

4. — A  person  entering  into  a  contract  with  a 
company  cannot  set  up  the  &aud  of  the  direc- 
tors to  which  he  was  a  party  against  the  com- 
pany. The  Odessa  Tramways  Company  v.  Mendel 
(App.),  47  Law  J.  Rep.  Ghana  605  ;  Law  Rep.  8 
Ch.  D.  236. 

Part  of  an  agreement  can  be  separately  en- 
forced if  an  intention  to  separate  the  parts 
appear  in  the  agreement.    Ibid. 

The  fact  that  an  agreement  is  carried  out  by 
two  instruments  affords  a  presumption  that  the 
contracts  in  the  two  instruments  are  separable. 
Ibid. 

M.  agreed  in  writing  to  take  shares  in  a 
company,  the  directors  at  the  same  time  by  a 
separate  instrument  agreed  to  pay  M.  4,000iS. 
for  services  rendered.  In  an  action  for  calls 
against  M.,  the  defence  stated  that  the  two 
transactions  were  made  in  pursuance  of  an 
agreement  to  issue  shares,  in  breach  of  the 
company's  articles,  below  par :— Held,  that  the 
defence  was  untenable.    Ibid. 

(B)  Rights  of  Defrauded  Pabtt. 

(a)  Settinff  aside  deed  or  contract  on  ground  of 

.     fraud, 

6. — To  a  defence  in  an  action  for  personal 
injuries,  of  a  release  by  deed,  it  was  replied 
that  the  execution  of  the  deed  by  the  plaintiff 
was  procured  by  the  defendants  fraudulently 
representing  for  that  purpose  that  his  injuries 
were  of  a  trivial  and  temporary  nature,  and 
that  if  they  should  afterwards  turn  out  to  be 
more  serious  than  he  then  anticipated,  he  would 
still,  even  though  he  had  executed  liie  deed, 
be  in  a  position  to  obtain  and  would  obtain 
further  compensation  from  the  defendants: — 


Held,  on  demurrer,  that  there  was  a  fraudulent 
misrepresentation  of  fact  alleged  sufficient  to 
avoid  the  deed  as  against  the  plaintiff,  who  had 
been  thereby  induced  to  accept  it.  Hirschfeld 
V.  The  London^  Brighton  and  South  Coast  RaU- 
way  Company f  46  Law  J.  Rep.  Q.B.  94 ;  Law 
Rep.  2  Q.B.  D.  1. 

And  Semble,  that  the  deed  would  equally 
have  been  avoided  by  the  second  allegation 
that  the  fraudulent  misrepresentation  had  been 
as  to  the  legal  effect  of  the  deed  which  the 
plaintiff  was  thereby  induced  to  sign.    Ibid. 

6. — Contracts  impeachable  on  the  ground  of 
fraud  are  not  void,  but  voidable  only  at  the 
option  of  the  injured  party,  subject  to  the  con- 
dition that  the  other  party,  if  the  contract  be 
rescinded,  can  be  replaced  in  his  former  posi- 
tion. Cla/rhe  v.  Dickson  (£.  B.  &  £.  148)  ap- 
proved. Urquhart  v.  Macpherson  (P.O.)  Law 
Rep.  3  App.  Cas.  831. 

7. — An  incoming  partner  set  aside  the  agree- 
ment for  partnership  on  the  ground  of  misrepre- 
sentation :— Held,  that  he  was  entitled,  subject 
to  the  satisfaction  of  partnership  debts,  to  a 
lien  on  the  partnership  assets,  both  for  pur- 
chase-money and  partnership  disbursements. 
Mycook  V.  Beatson,  49  Law  J.  Rep.  Ghanc.  127  ; 
Law  Rep.  13  Ch.  D.  384. 

8. — In  1869  the  Government  of  St.  Domingo 
granted  to  Hartmont  &  Co.  a  concession  for 
fifty  years  of  the  phosphate  of  lime  on  Alto 
Vela.  Hartmont  &  Co.  became  trustees  of  the 
concession  for  themselves,  Lawson  &  Son  and 
Ogle,  and  those  persons  formed  a  committee  to 
get  up  a  company  for  the  working  of  the  island. 
In  April,  1871,  Engelbach  and  Keir,  on  behalf 
of  the  intended  company,  contracted  with  Law- 
son  &  Son  as  the  ostensible  vendors  for  the 
purchase  from  them  of  the  concession  for 
66,000^,  of  which  sum  Engelbach  and  Keir 
were  to  receive  16,0002.,  distributable  at  the 
direction  of  Hartmont  k,  Co.  On  the  8th  of 
May,  1871,  the  company  was  r^stered;  and 
on  the  29th  the  concession  was  sold  to  it  for 
66,0002.,  but  without  any  proper  investigation 
of  title.  Hartmont  &  Co.  were  then  aware  that 
the  concession  was  either  voidable  or  void  for 
breach  of  the  conditions  on  which  it  was  ori- 
ginally granted.  £*orsyth  acted  as  the  solicitor 
of  Lawson  &  Son  and  of  the  company  in  the 
transaction.  The  Dominican  Government  after- 
wards cancelled  the  concession,  and  re-granted 
it  to  6ther  parties.  A  bill  was  then  filed  agains^ 
Hartmont  &  Co.  and  the  several  persons  impli- 
cated in  forcing  the  concession  on  the  com- 
pany, charging  frauds  in  various  shapes  :  — 
Held,  that  the  plaintiffs  were  entitled  to  a 
decree  for  the  whole  amount  against  Hartmont 
&  Co.  and  the  estate  of  Lawson  &  Son,  toge- 
ther with  the  costs  of  the  suit,  for  which  also 
Elmslie,  Forsyth  &  Co.  (the  firm  of  which  For- 
syth was  a  member),  and  others  of  the  defen- 
dants, were  declared  jointly  and  severally 
Uable.  The  Phosphate  Sewage  Company  (Lim.) 
y,  Hartm4>nt,  46  Law  J.  Rep.  Chanc.  466  ;  Law 
Rep.  6  Ch.  D.  394. 
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Action  to  TMovor  hack  money  obtained  hy  fraud : 
admisnbilUy  of  evidetioe  of  timilar  acts  roith 
other  persons,    [See  Evidbncb,  22.] 

Concealment  of  want  of  title  by  lessor  of  mines : 
right  of  defendant  to  repuaiaie  lease.  [See 
Mines,  16.] 

Contract  of  suretyship :  uberrima  fides  not  r«- 
quired,    [See  Principal  and  Subbtt,  1.] 

Damages :   sale  ifidueed  by  fraud,    [See   Da- 

MAOE8,  3.] 

I>ebt  incurred  by  fraud :  right  of  creditor  to  sue 
liquidating  debtor,    [See  Bankbuptct,  H  6.] 

tVauduIent  item  in  account :  opening  settled 
account,    [See  Account,  1.] 

JPosition  of  parties  changed,  [See  (Company, 
D2.] 

(b)  Impeaching  legal  proceedings, 

9. — After  probate  of  a  will  has  been  granted, 
the  Chancery  Division  has  no  jurisdiction  to 
entertain  a  suit  to  set  aside  testamentary  dis- 
positions on  the  ground  of  fraud  in  obtaining 
the  execution  of  the  will,  the  Probate  Division 
having  exclusive  jurisdiction  in  the  matter* 
Meluish  V.  Milton  (App.),  45  Law  J.  Rep.  Chanc 
836 ;  Law  Rep.  3  Ch.  D.  27. 

Decree  impeaohed  on  ground  of  fraud :  right  to 
maintain  action  impeaching  decree.  [See  Prac- 
tice, B  4.] 

(jb)  Tran^eree  for  value^  as  against. 

10. — Trover  for  conversion  of  goods  supplied 
by  the  plaintiffs  to  one  Blenkam.  Blenkam 
had  taken  premises  at  37  Wood  Street,  and  in 
ordering  the  goods  had  signed  his  name  in  such 
a  way  as  to  induce  the  plaintiffs  to  believe  that 
he  was  a  member  of  a  well-known  firm  of 
Blenkiron  &  Ck).,  in  Wood  Street.  For  this 
fraud  he  was  afterwards  tried,  and  convicted  of 
obtaining  the  goods  under  false  pretences. 
Before  Ms  conviction,  however,  the  defendants 
had  honestly  bought  the  goods  in  question 
from  him,  and  had  sold  them  again : — Held 
(affirming  the  decision  of  the  Court  of  Appeal, 

46  Law  J.  Rep.  Q.B.  33 ;  Law  Rep.  2  Q.B.  D. 
96,  in  reversal  of  a  decision  of  the  Queen's 
Bench  Division,  46  Law  J.  Rep.  Q.B.  381 ;  Law 
Rep.  1  Q.B.  D.  348),  that  the  property  in  the 
goods  had  never  passed  from  the  plaintiffs,  who 
were  consequently  entitled  to  recover  their  value 
from  the  defendants.    Lindsay  v.  Cundy  (H.L.), 

47  Law  J.  Rep.  Q.B.  481 ;  Law  Rep.  3  App.  Cas. 
459. 

Action  by  shareholder  on  behalf  of  himself  and 
other  shareholders :  parties,  [See  Company, 
F4.] 

Concealed  fraud :  Statute  of  Limitations,  when 
beginnifig  to  nm,  [See  Limitations,  Statute 
OF,  14.] 

Creditors,  fraud  on,  [See  Bankruptcy,  B  1, 
20;  Company,  D  24 ;  Deed,  1.] 


Misrepresentation  by  auctioneer :  evidence :  right 
of  way,    [See  Way,  4.] 

Pleading:  insi^fficient  allegation.  [See  Prac- 
tice, W  65.] 

Pledge  :  redeU/oery  obtained  by  fraud :  right  of 
pledgee  against  innocent  tranrferee  for  value, 
[See  Pledge.] 

Proof  in  bankruptcy :  partnership  debt  incurred 
by  fraud :  right  of  election  qf  dtfra/uded  ore' 
ditor.    [See  BANBaauPTCY,  D  16, 17.] 

FRAUDS,  STATUTE  OF. 

(A)  Demise  for  less  than  Three  Tears. 

(B)  Contract  or  Sale  of  Lands. 
(a)  "  Interest  in  land,"  what  is, 
lb)  Description  of  parties. 

(c)  Description  of  subject-matter. 
Id)  Auctioneer*s  book :  memorandum  not  re- 
ferring to  conditions  of  sale, 
(e)  JXgtuiture  of  party. 
(/)  Contract  by  agent. 

(g)  Contract  contained  in  several  documents, 
(^)  Part  pefformance. 

(C)  Contract  not  to  be  performed  within 
A  Year. 

(D)  Contract  for  Sale  of  Ck>0Ds  oyer  10^ 
(£)  Pleading  Statute. 

(A)  Demise  for  less  than  Three  Tears. 

1. — Action  to  recover  a  quarterns  rent  due 
under  the  following  agreement,  not  under  seal : 
**  A.  agrees  to  let  and  B.  to  take  *'  certain  pre- 
mises "  from  the  14th  of  February  next  to  the 
following  Midsummer  twelve  months,  with  a 
right  at  the  end  of  that  term  for  the  tenant 
by  a  month's  previous  notice  to  remain  on  for 
three  years  and  a  half  more  " : — Held  (reversing 
the  decision  of  the  Exchequer  Division,  46  Law 
J.  Rep.  Exch.  242 ;  Law  Rep.  2  Ex.  D.  318), 
that  the  agreement  constituted  a  valid  demise 
of  the  premises  from  the  14th  of  February  to  the 
following  Midsummer  twelvemonths,  followed, 
but  not  invalidated,  by  an  invalid  collateral 
agreement  as  to  the  tenant's  option  to  remain 
on.  Hand  v.  Hall  (App.),  46  Law  J.  Rep.  Exch. 
603 ;  Law  Rep.  2  Ex.  355. 

2. — An  agreement  in  writing  *<to  let  from 
year  to  year,  and  for  so  long  as  the  lessor  has 
power  to  let,"  creates  only  a  tenancy  from  year 
to  year,  which  is  terminable  by  a  legal  six 
months'  notice  to  quit,  though  the  power  of  the 
lessor  to  let  the  premises  has  not  come  to  an 
end.  Wood  v.  Beard  (App.),  46  Law  J.  Rep. 
Exch.  100 ;  Law  Rep.  2  Ex.  D.  30. 

(B)  Contract  or  Sale  of  Lands. 

(a)  Interest  in  land,  what  is. 

8. — The  tenant's  fixtures  of  over  10/.  in  value 
having  been  sold  by  the  tenant's  tmstee  in 
bankraptcy  to  the  plaintiff,  and  re-sold  by  him 
to  the  defendant,  who  was  the  landlord  of  the 
premises, — Held,  that  no  memorandum  of  this 
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latter  i-ale  was  neoessary  under  the  Statute  of 
Frauds,  it  being  neither  a  sale  of  an  interest  in 
land,  under  the  4th  section  of  the  Statute  of 
Frauds,  nor  of  goods  and  chattels,  under  the 
17th  section.  Lee  v.  6kukeUy  45  Law  J.  Bep. 
Q.B.  640;  Law  Bep.  1  Q.B.  D.  700. 

4. — The  plaintiff  verbally  agreed  to  sell  to 
the  defendant  trees  growing  upon  the  plaintifiTs 
land,  *'  to  be  got  away  as  soon  as  possible."  The 
defendant  thereupon  cut  down  some  of  the 
trees,  and  lopped  off  the  stumps  and  branches. 
The  plaintiff  afterwards  countermanded  the 
sale,  but  the  defendant  cut  down  the  remaining 
trees  and  carried  them  away: — Held,  that  as 
the  trees  were  to  be  felled  forthwith  after  the 
agreement  to  buy  them,  the  contract  did  not 
relate  to  an  interest  in  land  within  the  4th  sec- 
tion of  the  Statute  of  Frauds ;  that  the  contract 
was  for  the  sale  of  goods,  and  that  there  had 
been  a  sufficient  acceptance  and  actual  receipt 
to  satisfy  the  17th  section.  Marshall  v.  ffreen, 
46  Law  J.  Rep.  C.P.  163 ;  Law  Bep.  1  C.P.  D. 
85. 

(b)  Deseription  of  pa/rtie9, 

6. — A  contract  for  the  sale  of  land  did  not 
name  the  vendor,  but  described  him  as  *'  a  trus> 
tee  selling  under  a  trust  for  sale  " : — Held  (re- 
versing the  decision  of  Hall,  Y.C),  that  this 
description  was  sufficient  to  satisfy  the  Statute 
of  Frauds.  GatUng  v.  King  (App.),  46  Law  J. 
Rep.  Chanc.  384  ;  Law  Bep.  6  Ch.  D.  660. 

The  defence  of  the  Statute  of  Frauds  cannot 
now  be  raised  by  demurrer.    Ibid. 

6. — The  defendants  wrote  and  signed  a  letter 
beginning  with  the  word  **  Sir,"  and  offering  to 
take  the  lease  of  a  theatre  for  a  fixed  term  at 
a  fixed  rent.  This  letter  they  delivered  to  W., 
for  delivery  to  the  lessor.  W.  delivered  it,  and 
as  lessor's  agent  wrote  and  sent  to  the  defen- 
dants a  letter  containing  an  acceptance  of  the 
offer  by  the  owner;  but  this  letter  was  not 
signed  by  the  defendants  nor  referred  to  in  any 
subsequent  writing  of  theirs ;  the  lessor  brought 
an  action  for  spedfic  performance : — Held,  that 
the  lessor  being  only  described  as  '*  Sir  "  in  any 
writing  signed  by  the  defendants,  there  was  no 
binding  contract  under  the  Statute  of  Frauds, 
and  the  action  was  dismissed  with  costs.  TFtZ- 
Uamg  V.  Jordcmt  46  Law  J.  Bep.  Chanc.  681 ; 
Law  Bep.  6  Ch.  D.  617. 

7. — An  estate  was  bought  by  eight  persons, 
of  whom  B.  and  C.  were  two,  as  a  joint  specu- 
lation, and  conveyed  to  B.  and  C.  in  trust  for 
the  eight.  In  1871  and  in  1873  the  eight 
owners  offered  parts  of  the  estate  for  sale,  sub- 
ject to  conditions  which  merely  described  the 
vendors  as  the  "proprietors  in  possession.'* 
Subsequently  M.  made  a  verbal  offer  to  the 
agent  of  the  eight  owners  to  buy  a  part  remain- 
ing unsold.  The  agent  told  M.  that  he  must  buy 
subject  to  the  conditions  of  1871,  and  promised 
to  lay  his  offer  before  the  proprietors.  The 
agent  wrote  to  M.  saying,  that  **  the  proprie- 
tors "  bad  accepted  his  offer  subject  to  the  con- 
ditions, and  that  he  had  requested  the  solicitors 


'to  **  forward  to  him  the  agreement  for  pur- 
chase." M.  wrote  a  letter  referring  to  the 
offer  and  introducing  a  stipulation,  which  was 
agreed  to  in  another  letter  by  the  agent.  A 
formal  agreement  was  prepared  by  the  solici- 
tors and  forwarded  to  M.,  who  refused  to  sign 
it  or  complete  the  purchase : — Held  (reversing 
the  decision  of  the  Court  of  Appeal,  46  Law  J. 
Bep.  Chanc.  737 ;  Law  Bep.  6  Ch.  D.  648 ;  on 
appeal  from  the  Master  of  the  BoUs,  46  Law 
J.  Bep.  Chanc.  228),  that  the  correspondence 
between  M.  and  the  agent  of  the  vendors 
amounted  to  a  binding  contract  within  the 
Statute  of  Frauds.  Held  also,  that  the  vendors 
were  sufficiently  described  as  the  proprietors. 
Chinnook  v.  Uie  Marekiofiess  of  Ely  (4  De  Gex. 
J.  &  S.  638 ;  34  Law  J.  Bep.  Chanc.  399)  dis- 
tinguished. Bomter  v.  Miller  (H.L.),  48  Law 
J.  Bep.  Chanc.  10;  Law  Bep.  3  App.  Cas.  1124. 

(jd)  Deioription  cf  nUfject  matter. 

8. — A  statement  that  "  A.  was  authorised  to 

act  as  agent  in  and  about "  a  purchase  is  not 

sufficient  averment  of  authority  to  purchase. 

.  The  Vale  of  Neath  OoUieri/  Company  v.  Furness, 

46  Law  J.  Bep.  Chanc.  276. 

The  words,  "  the  property,"  in  reference  to  a 
colliery,  are  not  sufficient  description  of  col- 
liery plant  and  stock  on  which  to  found  an 
action  for  specific  performance.    Ibid. 

A.  wrote  *•  to  confirm  "  a  previous  verbal  offer 
of  6,000Z.  for  property.  B.  accepted  the  offer  in 
writing,  coupled  with  the  words,  **  I  will  send 
draft  contract  in  due  course  " : — Held,  there  was 
no  contract  contained  in  the  writings.    Ibid. 

(d)  Auctioneer's  book:  mem^orandum  not  refer' 
ring  to  conditions  of  sale, 

9. — Land  was  sold  by  auction  according  to 
certain  particulars  and  conditions  of  sale.  The 
only  memorandum  of  the  sale  was  an  entry 
made  by  the  auctioneer  in  his  sale  book,  speci- 
fying the  property,  the  price  and  the  name  of 
the  vendor,  and  in  which  the  auctioneer  wrote 
the  name  of  the  purchaser.  This  entry  con- 
tained no  reference  to  the  conditions  of  sale. 
In  an  action  for  specific  performance  by  the 
vendor, — Held,  that  the  entry  was  not  a  suffi- 
cient memorandum  within  section  4  of  the 
Statute  of  Frauds,  and  that  therefore  the  action 
could  not  be  maintained.  Rishton  v.  What' 
more,  47  Law  J.  Bep.  Chanc.  629 ;  Law  Bep.  8 
Ch.  D.  467. 

(e)  Signature  of  party. 

10. — A  letter  containing  proposed  terms  of  a 
contract  between  A.  B.,  the  sender  and  the 
sendee,  written  out  by  the  sender,  upon  paper 
bearing  a  printed  heading,  **  Memorandum  from 
A.  B.,"  was  held  to  be  a  sufficient  note  in 
writing  to  charge  A.  B.  A  memorandum  of  a 
contract  is  sufficiently  signed  within  the  4th 
section  of  the  Statute  of  Frauds  if  it  contains 
the  terms  of  the  contract  and  the  name  of  the 
party  charged,  and  is  given  by  him  to  the  other 
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party  under  circumstances  which  shew  a  recog- 
nition of  the  name  as  it  stands  for  his  own. 
Tourret  v.  Oripjts,  48  Law  J.  Rep.  Chanc.  667. 

11.— A  signature  to  a  letter  which  referred 
to  and  accompanied  an  engrossment,  which  en- 
grossment contained  a  recital  of  a  contract, 
held  not  to  satisfy  the  requirement  of  section 
4  of  the  Statute  of  Frauds.  Mundy  v.  Aipreff, 
49  Law  J.  Rep.  Chanc.  216 ;  Law  Rep.  13  Ch.  D. 
855. 

(/)  Contract  hy  agent, 

12. — A  contract  for  the  purchase  of  land 
made  by  an  agent  in  his  own  name,  vests  the 
equitable  estate  in  the  principal,  and  may  be 
established  by  him  against  the  agent  and  per- 
sons claiming  under  him,  although  the  agent 
be  appointed  merely  by  parol.  Ca^e  v.  Mae- 
kensie,  46  Law  J.  Rep.  Chanc.  664. 

The  plaintiffs  appointed  by  parol  W.  F.  M.  as 
their  agent  to  purchase  land  on  their  behalf. 
W.  F.  M.  entered  into  a  contract  for  the  pur- 
chase of  the  land  in  his  own  name,  and  then  as- 
signed the  benefit  of  the  contract  to  J.  T:  M. 
for  valuable  consideration.  In  an  action  by  the 
plaintiffs  against  W.  F.  M.  and  J.  T.  M.  to 
establish  the  agency,  the  ^ndor  not  being  a 
party, — Held,  that  the  appointment  of  W.  F. 
M.  was  an  agency  within  the  4th  section  of  the 
Statute  of  Frauds,  and  not  a  trust  or  confidence 
within  the  7th  section,  and  therefore  was  not 
required  to  be  evidenced  by  writing.  Held  also, 
that  the  plea  of  purchase  for  value  without 
notice  raised  by  J.  T.  M.  was  of  no  avail,  inas- 
much as  the  prior  equitable  title  vested  in  the 
plaintiffs  by  force  of  the  contract.    Ibid. 

18.— A.,  on  behalf  of  himself  and  S.,  entered 
into  a  verbal  agreement  with  W.  for  the  pur- 
chase of  certain  freehold  premises  for  9501.  On 
the  following  day  W.  went  to  his  solicitors  and 
informed  them  of  the  agreement,  and  autho- 
rised them  to  act  as  his  solicitors  in  the  busi- 
ness, and  to  prepare  a  formal  contract,  and 
they  on  the  same  day  wrote  to  A.'s  solicitor, 
saying, "  W.  has  been  with  us  to-day,  and  stated 
that  he  had  arranged  with  your  client  A.  for 
the  sale  to  the  latter  of  the  *  Golden  Lion  '  for 
9501. "  : — Held,  in  a  suit  by  A.  and  S.  for  spe- 
cific performance,,  that  the  authority  given  by 
W.  to  his  solicitors  to  act  in  the  matter,  autho- 
rised them  to  communicate  the  terms  of  the 
verbal  agreement  to  A.'s  solicitor,  and  that  the 
letter  written  by  them  constituted  a  binding 
contract,  of  which  specific  performance  would 
be  decreed.  Smith  v.  Webster,  46  Law  J.  Rep. 
Ghana  430.    (But  see  next  case.) 

14. — The  vendor's  solicitors  wrote  to  the  pur- 
chaser's solicitor:  "Mr.  W.,  of  the  *  Golden 
Lion,'  Worksop,  has  been  with  us  to-day,  and 
stated  that  he  had  arranged  with  your  client, 
Mr.  A.,  for  the  sale  to  the  latter  of  the 
*(jk)lden  Lion,'  for  9501.  We  therefore  send 
herewith  draft  contract  for  your  perusal  and 
approval "  : — Held,  that  the  solicitors'  only  au- 
thority was  to  prepare  the  contract,  and  that 
if   they  had  b^n  duly  authorised  agents  to 


sign  a  memorandum  of  the  contract,  the  letter 
was  not  such  a  memorandum.  Smith  v.  Webtter 
(App.),  45  Law  J.  Rep.  Chanc.  528 ;  Law   Rep. 

3  Ch.  D.  49. 

[And  see  Brokbb,  4.] 

(jf)  Contract  contained  in  several  documents. 

16. — The  plaintiffs  being  desirous  of  renew- 
ing an  engagement  as  managers  of  the  defen- 
dant's do^,  a  draft  agreement  was  drawn  up 
by  the  defendant's  solicitors,  and  afterwards 
settled  by  G.,  a  member  of  the  firm.  Objec- 
tions, however,  were  raised  by  the  plaintiffs; 
and  at  a  board  meeting  of  the  defendant  com- 
pany, A.  (a  director),  having  authority  to  act 
on  behalf  of  the  company,  drew  up  a  paper 
which  was  intended  to  represent  the  ultimatum 
of  the  board  with  reference  to  the  objections 
raised  by  the  plaintiffs.  The  paper  so  drawn 
up  concluded  with  the  words,  *<  All  other  provi- 
sions as  in  draft,"  and  the  proposed  terms  were 
accepted  by  the  plaintiffs  at  a  subsequent  boaid 
meeting.  G.,  ignorant  of  the  terms  proposed 
by  A.,  had  meanwhile  altered  the  draft  so  as  to 
embody  what  he  believed  was  the  result  of  the 
n^^tiations  between  the  parties;  but  these 
alterations  were  not  identical  with  the  propo- 
sals contained  in  the  paper  drawn  by  A.  After 
the  acceptance  above  mentioned  a  resolution 
was  carried  that  the  agreement  be  approved, 
&c.,  which  was  written  on  G.'s  draft,  and 
signed  by  the  chairman.  At  the  next  board 
meeting  a  resolution,  which  the  secretary  had 
entered  in  the  minute  book,  was  read  and 
signed  by  the  chairman  to  the  effect  that  the 
plaintiffs,  having  agreed  to  the  terms  of  the 
draft  agreement,  "submitted  to  them  by  the 
board,  the  said  agreement  be  engrossed  in  du- 
plicate, signed,  sealed  and  executed  :  " — Held, 
that  there  was  a  memorandum  of  an  agreement 
such  as  would  satisfy  the  Statute  of  Frauds. 
Jones  V.  The  Victoria  GhroAping  Dock  Company 
(Lim.),  46  Law  J.  Rep.  Q.B.  219;  Law  Rep.  2 
Q.B.  D.  314. 

A  signature  to  a  document  which  contains 
the  terms  of  a  contract  is  available  for  the  pur- 
pose of  satisfying  the  Statute  of  Frauds,  though 
put  alio  intuitu,  and  not  in  order  to  attest  or 
verify  the  contract.    Ibid. 

16. — The  plaintiff  signed  the  following  memo- 
randum :  I  agree  to  purchase  the  three  plots  of 
land  in  R.  Street,  H.,  for  3102.,  and  to  pay  as  a 
deposit  and  in  part  payment  of  the  purchase- 
money,  31 Z.  The  defendant  signed  and  gave  to 
the  plaintiff  the  following  receipt :  Received  of 
G.  L.  3U.  as  a  deposit  on  the  purchase  of  three 
plots  of  land  at  H. : — Held,  that  the  two  docu- 
ments sufficiently  referred  to  one  another  to 
constitute  a  memorandum  of  the  contract 
within  section  4  of  the  Statute  of  Frauds.  Long 
V.  MiUar,  48  Law  J.  Rep.  Q.B.  596 ;  Law  Rep. 

4  C.P.  D.  450. 

17. — Money  expended  on  the  alteration  of 
premises,  for  the  leasing  of  which  an  agreement 
has  been  entered  into,  but  which  is  incapable 
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of  being  enforoed  by  reason  of  the  Statute  of 
Frauds,  may  be  recovered  back  as  on  a  failure 
of  consideration.  Pulhrook  y.  Lawes,  46  Law 
J.  Bep.  Q.B.  178 ;  Law  Bep.  1  Q.B.  D.  284. 

The  plaintiff,  by  letter,  proposed  to  take  a 
lease  for  seven,  fourteen  or  twenty-one  years  of 
one  of  the  defendant's  houses,  conditionally  on 
certain  alterations  being  made.  A  correspon- 
dence ensued  between  the  parties,  and  it  was 
ultimately  agreed  that  the  alterations  should 
be  carried  out.  the  plaintiff  undertaking  to  con- 
tribute a  sum  of  money  towards  them.  By  the 
defendant's  consent  some  of  the  alterations  were 
executed  by  the  plaintiff's  workmen.  Event- 
ually the  plaintiff  was  unable,  owing  to  the  de- 
fendant's fault,  to  take  the  house : — Held,  that 
though  he  was  unable  to  recover  damages  occa- 
sioned through  not  having  a  lease  granted,  by 
reason  of  the  letters  not  disclosing  an  agree- 
ment such  as  to  satisfy  the  Statute  of  Frauds, 
he  was,  nevertheless,  entitled  to  recover  on  a 
quantum  meruit  for  the  loss  incurred  in  making 
the  alterations.  Hodgton  v.  Johraon  (1  E.  B.  & 
B.  186 ;  28  Law  J.  Bep.  Q.B.  88)  commented 
on.    Ibid. 

Aeeejtamce :  refwenee  to  formal  wKtraet.    [See 
COKTBACT,  20.] 

Comtflratft  contained  in  letters,    [See  Contract, 
18.] 

Incorporation  of  plan,     [See   Spbgific  Psb- 
FOBM AiroE,  IS.] 

(A)  Part  performance, 

18. — ^A.  being  the  owner  of  a  leasehold 
house,  subject  to  a  mortgage  payable  by  instal* 
menta,  in  contemplation  of  the  marriage  of  his 
daughter,  verbally  promised  the  daughter  and 
her  intended  husbanid.  that  in  the  event  of  their 
marriage  taking  place»  the  house  should  be  the 
wedding  present  of  his  daughter,  and  that  they 
should  take  possession  of  it  on  their  marriage. 
The  marriage  took  place,  and  the  daughter  and 
her  husband  immediately  entered  into  posses- 
sion of  the  house.  A.  during  his  lifetime  regu- 
larly paid  the  instalments  in  respect  of  the 
mortgage  aa  they  fell  due,  and  at  his  death 
there  remained  still  due  1102. :— Held  (the 
Ck)urt  being  satisfied  on  the  evidence  that  the 
promise,  as  stated  above,  was  given),  that  the 
promise  to  give  the  house,  having  been  fol- 
lowed by  possession,  which  was  a  si&cient  part 
performance  to  take  the  case  out  of  the  Statute 
of  Frauds,  the  agreement  was  valid,  and  was 
binding  on  A.  and  on  his  estate,  and  that  the 
daughter  was  entitled  to  have  the  house  as- 
signed to  her  free  from  incumbrances.  Ungley 
V.  Ungley^  46  Law  J.  Bep.  Ghanc.  189 ;  Law 
Bep.  4  Ch.  D.  73 ;  affirmed  on  appeal,  46  Law 
J.  Bep.  Ohano.  864 ;  Law  Bep.  6  Ch.  D.  887. 

19. — In  an  action  for  the  title-deeds  of  a 
farm,  the  jury  found  that  the  defendant  was 
induced  to  serve  the  plaintiff's  predecessor  in 
title  for  many  years  as  his  housekeeper  without 
wages,  and  to  give  up  other  prospects  by  the 
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promise  made  by  him  to  her  to  nmke  a  will 
leaving  her  a  life  estate  in  the  farm : — Held, 
that  the  facts  found  amounted  to  a  contract  to 
leave  the  farm  by  will  to  the  defendant,  and 
that  the  defendant  having  served  as  stipulated 
was  entitled  to  judgment,  although  the  contract 
was  not  in  writing.  Alderton  v.  Maddittm^  49 
Law  J.  Bep.  Ezch.  801 ;  Law  Bep.  6  Ex.  D. 
293  [reversed  on  appeal,  but  not  yet  reported]. 
[And  see  No.  22  infra.] 

(C)  Contract  not  to  be  pebfobhed 
WITHIN  A  Tbab. 

20.— The  plaintiff,  a  solicitor,  sued  the  de- 
fendants, a  joint  stodc  company,  for  breach  of 
contract,  alleging  in  his  dedaration  that  it  was 
agreed  between  him  and  them  that  he  (the 
plaintiff)  should  be  employed  by  the  defen- 
dants as.  and  appointed  by  the  defendants  to 
the  office  of  solicitor  of  and  for  the  company, 
upon  the  terms  that  the  defendants  would,  so 
long  as  the  plaintiff  should  continue  to  act  as, 
and  hold  the  office  of  solicitor  to  the  defen- 
dants, employ  the  plaintiff  to  transact  all  the 
legal  business  of  the  company  for  the  usual 
fees  and  charges,  and  that  the  plaintiff  should 
not  be  removed  from  his  office  unless  for  mis- 
conduct. In  the  articles  of  association,  which 
were  prepared  by  the  plaintiff,  there  was  a 
clause  that  "  Mr.  W.  E.  (the  plaintiff)  shall  be 
the  solicitor  for  the  company,  and  shall  trans- 
act all  the  legal  business  of  the  company  for 
the  usual  fees  and  charges,  and  shall  not  be  re- 
moved from  his  office  except  for  misconduct." 
The  articles  were  signed  by  seven  persons,  who 
became  directors.  The  plaintiff  held  shares  in 
the  company.  For  some  time  after  the  inCbr- 
poration  of  the  company  the  plaintiff  was  em- 
ployed by  them  to  transact  all  their  business, 
and  his  name  alone  appeared  on  the  prospectus 
as  the  solicitor  to  the  company.  Subsequently 
other  solicitors  were  also  employed,  and  their 
names  appeared  in  the  prospectus  together 
with  the  name  of  the  plaintiff,  although  he  pro< 
tested  against  their  appointment.  Finally  the 
defendants  ceased  to  employ  the  plaintiff, 
which  Was  the  breach  of  contract  declared  on  : 
— Held,  that  there  was  no  evidence  to  support 
the  declaration,  for  the  contract,  if  any.  was 
one  not  to  be  performed  within  the  space  of 
one  year,  and  was  therefore  within  section  4  of 
the  Statute  of  Frauds,  and  there  was  no  memo- 
randum in  writing  to  satisfy  the  terms  of  the 
section,  because  the  articles,  made  aUo  inttdtu, 
formed  a  contract  only  between  the  members  of 
the  company  inter  $e,  and  not  between  the 
company  and  the  plaintiff.  Per  Amphlett.  B., 
neither  was  there  evidence  of  a  contract  made 
by  the  directors  under  the  express  or  implied 
authority  of  the  defendants,  so  as  to  be  binding 
upon  th^  company  by  section  37  of  the  Com- 
panies Act.  1867,  although  not  under  seal.  Eley 
V.  The  Potitire  Government  Security  Life  Aigur- 
once  Company  (^Lvni.\  46  Law  J.  Bep.  Exch.  68 ; 
Law  Bep.  1  Ex.  D.  20.  See  this  case  on  appeal, 
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46  Law  J.  Eep.  Bxch.  451 ;  Law  Rep.  1  Ex.  D. 
88 ;  Company,  D  42. 

21. — ^Where  a  servant  contracted  to  serve  his 
master  in  the  way  of  his  trade  for  a  term  of 
three  years,  and  if  he  should  leave  the  service 
not  to  engage  in  a  like  service  within  a  certain 
area,  and  at  the  expiration  of  the  said  term 
made  a  contract  in  like  terms  except  as  to  the 
period  of  employment,  it  was  held  that  the 
latter  contract  was  for  an  indefinite  term  of 
service  daring  the  joint  lives  of  the  master  and 
servant,  and  was  prima  faeie  a  contract  not  to 
be  performed  within  a  year  within  the  Statute 
of  Frauds,  and  must  be  in  writing.  Darey  v. 
Shanmm,  48  Law  J.  Eep.  Bxch.  469  :  Law  Rep. 
4  Ex.  D.  81. 

22.--Under  section  4  of  the  Statute  of  Fiauds, 
a  parol  contract  not  to  be  performed  within  a 
year  is  not  void,  though  no  action  can  be  brought 
upon  it ;  and  no  fresh  contract  can  be  implied 
from  acts  done  in  pursuance  of  and  during  the 
existence  of  such  contract.  Britain  v.  Bouiter 
(App.),  48  Law  J.  Rep.  Exch.  362. 

The  equitable  doctrine  of  part  performance 
taking  contracts  out  of  the  operation  of  sec- 
tion 4  of  the  Statute  of  Frauds  cannot  be 
extended  by  the  High  Court  of  Justice,  under 
section  24,  sub-section  7,  of  the  Judicature  Act, 
1873,  beyond  the  limits  to  whidi  it  was  confined 
by  the  Courts  of  Equity.  It  is,  therefore,  ap- 
plicable only  to  contracts  for  the  sale  and  pur- 
chase of  landis,  and  not  to  a  contract  of  service. 
Ibid. 

(D)  CONTRAOT  FOB  SALB  OF  OOODfi  OYBB  lOZ. 

[See  Nos.  3,  4,  supra.] 

(E)  Pleading  Statute. 

28. — Where  a  defendant  relies  on  the  Sta- 
tute of  Frauds  as  a  defence  to  an  action,  he 
must  not  only  state  in  his  statement  of  defence 
tha.t  he  relies  on  such  statute,  but  the  facts 
which  make  the  statute  applicable  must  dis- 
tinctly appear  on  the  pleadings.  To  an  action 
for  goods  sold  and  delivered  and  for  work  and 
labour,  a  statement  that  the  defendant  would 
avail  himself  of  the  statute  29  Charles  2,  cap.  3, 
without  stating  facts  which  would  bring  the 
case  within  the  statute,  was  ordered  to  be 
struck  out  as  embarrassing.  Pullen  v.  Snelut,  48 
Law  J.  Rep.  C.P.  394. 

[And  see  No.  6  supra.] 

FRAUDULENT  CONCEALMENT. 
[See  Dbbtoe's  Act,  19.] 

FRAUDULENT  CONVEYANCE   OR 
ASSIGNMENT. 

1. — In  the  administration  of  the  estate  of  a 
deceased  person  a  security  given  by  him  to  a 
particular  creditor  will  not  be  set  aside  on  the 
ground  of  preference,  if  the  object  was  pay- 


ment, although  the  deceased  person  was  at  the 
time  of  giving  the  security  insolvent  to  his  own 
knowledge.  Middleton  v.  PoUock;  ex  parte 
Elliott,  46  Law  J.  Rep.  Chanc  293 ;  Law  Rep. 
2  Ch.  D.  104. 

£.  placed  a  sum  of  money  in  the  bands  of 
her  solicitor  for  investment.  He  died  insolvent 
without  investing  the  money,  and  after  his 
death  a  declaration  of  trust  was  found  among 
his  papers,  addressed  to  E.,  by  which  he  de- 
clared himself  trustee  of  some  leasehold  pro- 
perty whereof  he  was  mortgagee,  and  of  a  bill 
indorsed  by  himself  to  B,  to  secure  the  repay- 
ment of  the  sum : — Held,  as  between  E.  and 
the  general  creditors  of  the  solicitor's  estate, 
that  the  transaction  was  bona  fide  within  18 
Eliz.  c.  6.    Ibid. 

2. — C,  a  trader,  on  the  occasion  of  his  mar- 
riage with  P.,  executed  a  settlement,  which  re- 
cited that  he  was  indebted  to  P.  in  the  sum  of 
20,000^.,  and  in  which  he  covenanted  that  he 
would  pay  this  sum  to  the  trustees  of  the  set- 
tlement to  hold  upon  the  trusts  thereof,  and 
the  settlement  contained  a  declaration  that  as 
soon  as  C.  should  become  owner  in  fee  of  cer- 
tain property  the  trustees  should  lend  this  sum 
to  him  upon  mortgage  of  this  property.  About 
two  years  after,  0.  ^vlng  become  owner  in  fee 
of  the  property,  executed  a  mortgage  of  it  to 
the  trustees,  but  no  money  ever  actually  passed. 
Three  years  after  the  mortgage,  C.  became 
bankrupt,  and  the  plaintiff  was  his  trustee. 
The  recital  that  the  20,000Z.  was  owing  to  P. 
was  untrue,  and  the  evidence  shewed  tfsit  the 
settlement  was  a  scheme  by  C.  to  defraud  his 
creditors,  but  that  P.  was  ignorant  of  the  false 
recital,  and  had  been  no  party  to  the  fraud : — 
Held  (afltoiing  the  decision  of  the  Yice-Chan- 
cellor  of  the  Palatine  Court),  that  the  false 
recital  did  not  vitiate  the  settlement,  that  there 
was  no  necessity  for  actual  payment  of  the 
money,  and  that,  the  covenant  having  been 
made  for  the  good  consideration  of  marriage, 
and  the  mortgage  having  been  executed  in  pur- 
suance of  the  covenant,  the  settlement  and 
mortgage  were  valid  against  C.'s  creditors. 
Xevan  v.  Crawford  (App.),  46  Law  J.  Rep. 
Chanc.  729 ;  Law  Rep.  6  Ch.  D.  29. 

P.  joined  with  her  husband  in  her  defence  to 
the  suit : — Held  (varying  the  order  of  the  Vice- 
Chanoellor),  that  this  was  no  reason  for  de- 
priving her  of  the  costs  of  the  suit.    Ibid. 

C.  carried  on  another  business  in  partnership 
with  R. ;  this  was  also  in  bankruptcy,  and  the 
trustee  of  R.  asked  for  certain  enquiries  to  be 
directed  in  the  suit  as  to  his  right  to  the  mort- 
gaged premises: — Held  (varying  the  order  of 
the  Vice-Chancellor),  that  as  the  plaintiff 's  suit 
had  wholly  failed,  no  such  enquiries  could  be 
directed  between  the  co-defendants.    Ibid. 

The  settlement  contained  trusts  giving  a 
life  interest  in  the  20,000Z.  to  C.  after  the  death 
of  P.,  but  with  a  clause  in  defeasance  of  this 
gift  on  C.'s  bankruptcy:  —  Held  (varying  the 
order  of  the  yice-Chancellor),  that  this  was  a 
future  contingent  right  with  respect  to  which 
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the  CoQit  wonld  not  make  any  declaration. 
Ibid. 

8. — An  insolvent  trader  executed  a  deed  bj 
which  he  conveyed  all  his  property  to  trustees 
who  were,  inter  alia,  to  carry  on  his  business 
and  realise  his  estate  in  such  manner  as  they 
might  deem  expedient,  and  out  of  the  proceeds 
thereof,  after  making  certain  payments,  to  ap- 
portion the  residue  equally  among  such  of  his 
creditors  as  executed  or  assented  to  the  deed. 
It  was  further  provided  that  if  within  a  given 
time  any  creditor  neglected  or  refused  to  assent 
to  the  deed,  his  dividends  should  be  paid  by 
the  trustees  to  the  debtor.  It  was  admitted 
that  the  deed  was  executed  for  the  purpose  of 
defeating  any  execution  that  might  prevent  the 
equal  distribution  of  the  debtor's  property  among 
his  creditors : — Held,  that  the  deed  was  fraudu- 
lent and  void  under  13  Eliz.  c.  5.  Spencer  v. 
Slater,  48  Law  J.  Bep.  Q.6.  204;  Law  Rep.  4 
Q.B.  D.  13. 

4. — K.  &  Co.  sent  a  cheque  for  2,000Z.  to  S. 
&  Co.  to  provide  funds  to  meet  certain  bills  at 
maturity,  which  had  been  drawn  by  K.  &  Co. 
upon  and  had  been  accepted  by  S.  &  Co.,  who 
kept  an  account  at  the  Bank  of  England  for 
the  purpose  of  meeting  their  acceptances.  The 
cheque  was  by  mistake  paid  into  another  bank, 
where  S.  &  Co.  had  their  general  banking  ac- 
count, and  such  bank  refused  to  allow  them  to 
withdraw  it.  Before  the  bills  matured,  S.  &  Co., 
finding  themselves  insolvent,  drew  a  cheque  for 
the  2,000^.  on  the  Bank  of  England,  intending 
to  remit  it  to  K.  &  Co.,  but  were  'advised  that 
they  could  not  properly  do  so.  The  next  day 
they  stopped  payment,  and  shortly  afterwards 
went  into  liquidation.  K.  &  Co.  paid  the  bills 
at  maturity,  and  the  2,0002.  was  placed  in  medio. 
An  application  by  K.  &  Co.  that  the  2,0002. 
should  be  paid  to  them  having  been  dismissed 
on  the  ground  that  the  repayment  of  the  money 
to  them  by  8.  &  Co.  would  have  been  a  frau- 
dulent preference, — Held,  on  appeal,  that  as 
S.  &  Co.  never  intended  to  misappropriate  the 
2,0002.  the  payment  of  it  by  mistake  into  their 
general  account  was  not  a  breach  of  trust,  and 
therefore  that  the  relation  of  debtor  and  cre- 
ditor between  B.  k  Co.  and  K.  &  Co.  was  never 
created,  and  the  question  of  fraudulent  pre- 
ference did  not  arise,  and  consequently  that 
K.  it  Co.  were  entitled  to  the  money.  In  re 
Smith,  Vlemvag  ^  Ccmpam,y ;  ex  paHe  Kelly  ^ 
Compa/ny  (App.),  48  Law  J.  Bep.  Bankr.  66 ; 
Law  Bep.  11  Ch.  D.  306. 

6. — A  deed  was  executed  by  debtors  in  in- 
solvent circumstances,  by  which  they  conveyed 
all  their  estate  to  trustees  on  trust  to  sell 
as  they  might  think  proper,  and  to  divide 
the  residue  of  the  proceeds  after  paying  ex- 
penses rateably  among  the  creditors  parties 
to  the  deed,  and,  if  the  trustees  thought  fit, 
creditors  who  refused  or  neglected  to  execute, 
and,  if  the  trustees  thought  proper,  but  not 
otherwise,  to  pay  the  dividends  on  debts  due 
to  non-assenting  creditors  to  the  debtors.  The 
deed  provided  for  the  payment  of  maintenance 


to  the  debtors  if  the  trustees  thought  fit,  and 
the  executing  creditors  respectively  indemni- 
fied the  debtors  and  the  trustees  in  respect  of 
the  bills  of  exchange  and  promissory  notes 
made  or  indorsed  to  them  respectively  by  the 
debtors  in  respect  of  the  scheduled  debts : — 
Held,  that  the  deed  was  not  void  under  13 
Eliz.  c.  5.  Spencer  v.  Slater  (48  Law  J.  Bep. 
Q.B.  204 ;  Law  Bep.  4  Q.B.  D.  13)  distinguished. 
Boldero  v.  The  London  a/nd  Wettmimter  Dis- 
count Company,  Law  Bep.  6  Ex.  D.  47. 

[And  see  Bankruptcy,  B  5,  I>  27 ;  Yolun- 

TABT  SBTTLBMBNT,  8,  9.] 

FBAUDULENT  DEBTOB. 
[See  Bankbuptcy,  1 ;  Dbbtob's  Act,  17-20.] 

FBEB   MINEBS. 
[See  FOBBST  of  D^^.] 

FBEIGHT. 

[See  Mabinb  Insubancb,  12, 14 ;  Shipping 

Law,  K.] 

FBIENDLY  SOCIETY. 

(A)  Pbiobitibs  of  Mbmbbbsof  Diffbbbnt 
Classbb. 

(B)  Winding-up:  Pbiobity. 

(C)  Mortqaob. 

(a)  Inttahnents:  fines, 
{b)  Statutory  receipt, 

(D)  Fbocbbdinoa:   Disputes  bbtwebn  So- 

CIBTY  AND  MBMBBBS  :  ABBITBATION. 

(E)  Officbbs. 

(a)  Liability  of  estate  of  deceased  officer, 

(b)  Liability  for  acts  of  treastirer. 

(F)  FBIENDLY  Society  not  a  Chabity. 

[Amendment  of  the  Friendly  Societies  Act, 
1876.    39  &  40  Vict.  c.  32.] 

[Further  provisions  as  to  investment  of  funds 
of  Friendly  Societies.  40  &  41  Yict.  c.  13. 
88.  16,  17.] 

[The  meaning  of  section  30  of  the  Friendly 
Societies  Act,  1876,  declared.    42  Yict.  o,  9.] 


(A)  Pbiobitibs  of  Mbubbbs  of  Diffebbnt 

Classes. 

1, — By  the  rules  of  a  benefit  building  society 
** raised"  members,  who  had  by  their  sub- 
scription, with  interest  and  bonuses,  made  up 
the  full  amount  of  their  shares,  were  entitled 
to  payment,  or  certificates  for  payment  in  rota- 
tion, of  sncti  amount,  and  "  withdrawal  *'  mem- 
bers, who  had  not  miade  up  tiie  full  amount  of 
their  shares,  but  had  given  notice  to  withdraw, 
were  entitled  to  like  payments  or  certificates 
for  the  amount  of  their  subscriptions  with  in- 
terest. In  the  winding-up  of  the  society, — Held 
(affirming  the  decision  of  Hall,  Y.C.,  46  Law 
J.  Bep.  Chanc.   148;  Law  Bep.  1  Ch.  D.  481, 
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nam.  SmUh*s  Cate\  that  these  two  chisses  stood 
in  the  position  of  creditors  entitled  to  be  paid 
in  priority  to  "  investing  "  members,  who  had 
not  made  up  their  shares,  and  had  given  no 
notice  of  withdrawal.  In  re  The  Norwich  and 
Norfolk  Protfident  Building  Society;  ew parte 
Raekham  (App.),  46  Law  J.  Rep.  Chanc.  786. 

(B)  Windino-up:  Prioritt. 

2. — A  banking  oompany  acted  as  treasurers 
of  a  friendly  society.  A  claim  for  priority  in 
the  winding-up  of  the  bank  in  respect  of  money 
of  the  society  lodged  in  the  bank  was  rejected. 
A  winding-up  is  not  an  insolvency  within  the 
meaning  of  section  16,  sub-section  7,  of  the 
Friendly  Societies  Act.  In  re  The  West  of 
England  and  South  Wale»  DUtrict  Bank;  ex 
parte  The  Smamsea  Royal  Friendly  Saoiety,  48 
Law  J.  Rep.  Chanc.  677;  Law  Rep.  11  Ch.  D. 
768. 

Semble,  it  ia  ultra  vvree  of  the  manager  of  a 
bank  to  accept  for  the  bank  the  office  of 
treasurer  of  a  mendly  society.    Ibid. 

Semble,  if  a  friendly  society  omit  to  take 
from  its  treasurer  security  in  accordance  with 
the  Act  and  its  rules,  the  right  to  priority  given 
by  the  Friendly  Societies  Act,  section  16,  sub- 
section 7»  is  lost.    Ibid. 

(G)  MORTGAGB. 

(a)  Instalments :  fines. 

8* — The  rules  of  a  benefit  building  society, 
duly  certified  by  the  Registrar  of  Friendly 
Societies,  provided  that  every  mortgage  should 
contain  full  powers  of  sale  and  covenants  in 
accordance  with  the  rules  as  a  security  for  any 
money  advanced,  and  that  in  case  the  mort- 
gagor should  neglect  or  refuse  to  observe  and 
perform  the  covenants  for  payment  of  advance 
instalments,  as  well  as  any  fines  inflicted  for 
neglect  of  payment  as  provided  for  in  a  table 
to  the  rules,  then  after  certain  steps  taken  the 
board  of  directors  should  be  at  liberty  to  sell 
the  mortgaged  property,  and  if  any  member 
should  be  desirous  of  redeeming,  he  should  be 
allowed  to  do  so  on  payment  of  all  advance  re- 
payments, and  any  fines  due  in  respect  thereof 
up  to  the  time  of  redemption,  and  the  present 
value  of  the  future  repayments.  The  table  re- 
ferred to  purported  to  shew  the  fines  to  which 
borrowing  members  were  liable  for  default  of 
payment  of  their  monthly  subscriptions  and 
interest  on  their  shares  from  one  to  ten,  accor- 
ding to  an  increasing  scale,  for  a  period  of  from 
one  to  six  months,  but  made  no  provision  be- 
yond six  months.  The  plaintiff  borrowed  1,400^. 
from  the  society,  and  took  twenty-eight  601, 
shares,  and  his  mortgage  was  expressed  to  be 
for  securing  the  repayment  of  1,400^,  with  in- 
terest at  7^  per  cent.,  by  monthly  instalments 
of  31/.  lOs.  for  five  years.  The  payments  having 
fallen  into  arrear,  and  the  society  having  taken 
possession,  the  plaintiff  brought  an  action  for 
redemption,  and  the  society  Maimed  to  be  en- 
titled to  fines  for  each  unpaid  instalment  in- 


creasing month  by  month  in  the  same  proportion 
as  for  the  first  six  months : — Held,  that  upon 
ike  reasonable  construction  of  the  rules,  the 
rights  of  the  society  were  restricted  to  a  six 
months'  fine  in  respect  of  each  unpaid  instal- 
ment of  each  share.  Zov^foy  t.  Mulkem  (App.), 
46  Law  J.  Rep.  Chanc.  630. 

4. — Fines  secured  by  covenant  in  a  mortgage 
form  part  of  the  principal  in  taking  the  account 
in  foreclosure,  and  carry  interest.  Form  of  pre- 
closure  in  such  case  does  not  differ  from  the 
ordinary  decree.  The  Provident  Perwument 
Benefit  Building  Society  t.  OreenMUy  Law  Rep. 
9  Ch.  D.  122. 

(Jb)  Statutory  receipt, 

5.— When  the  legal  estate  in  land  is  vested 
in  a  building  society  as  mortgagees,  and  the 
society  on  being  paid  off,  gives  a  receipt  in  the 
form  provided  for  by  the  Building  Societies 
Act,  1874,  the  effect  of  the  receipt  is  to  vest  the 
legal  estate  in  the  land  in  the  person  who  in 
equity  is  best  entitled  to  call  for  it,  and  not 
necessarily  in  the  person  who  paid  the  money. 
The  IbuHh  (My  Mutual  Benefit  Building 
Society  v.  Williams.  Ma^rson  v.  Oox^  49  Iaw  «f. 
Rep.  Chanc.  246 ;  Law  Rep.  14  Ch.  D.  140. 

In  a  case  where  there  are  successive  equitable 
mortgagees,  and  the  payment  is  made  by  the 
mortgagor,  the  first  equitable  mortgagee  is  the 
person  entitled.  If  the  payment  is  made  by  an 
equitable  mortgagee,  who  had  no  notice  of 
prior  incumbrances,  he  is  the  person  entitled, 
although  there  are  other  mortgagees  prior  to 
him  in  point  of  time.  Pease  v.  Jackson  (37  Law 
J.  Rep.  Chana  726 ;  Law  Rep.  3  Chanc.  676) 
considered.    Ibid. 

(D)  Proceedings  :  Disputes  Between 

SOCIBTT  AND  MEMBERS. 

6. — A  compromise  of  proceedings  taken  by  a 
member  against  a  friendly  society  on  the  terms 
that  the  society  would  pay  the  member's  so- 
licitor, the  plaintiff,  certain  costs  and  charges, 
having  been  effected,  the  plaintiff  sued  for  non- 
payment of  the  said  costs  and  charges,  under 
18  &  19  Vict.  c.  63.  s.  19,  and  21  &  22  Vict  c. 
101.  s.  7,  making  the  secretary  defendant: — 
Held,  that  the  action  was  properly  brought,  as 
it  was  an  action  touching  or  concerning  the 
property,  right  or  claim  to  property  of  the 
society,  to  which  the  trustees  would  under  the 
former  Act  have  been  the  defendants,  and  was 
a  **  proceeding  against  the  sodlety  "  within  the 
latter  Act,  and  rightly  brought  against  the 
secretary.  Roberts  v.  Page^  46  Law  J.  Rep.  Q. 
B.  601 ;  Law  Rep.  1  Q.B.  D.  476. 

7,— When  the  rules  of  a  building  society 
established  under  the  Act  of  1874,  state,  pur- 
suant to  section  16,  sub-section  9  of  the  Act, 
that  disputes  between  the  society  and  its 
members  shall  be  settled  by  arbitration,  the 
jurisdiction  of  the  Court  to  entertain  actions 
relating  to  such  disputes  is  ousted  thereby. 
Wright  v.  The  Morvarch  Benefit  Bmlding  Society, 
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46  Law  J.  Bep.  Chano.  649 ;  Law  Rep.  6  Ch.  D. 
726. 

The  roles  of  a  building  society  established 
under  the  Act  of  1874,  stated  that  disputes 
between  the  society  and  its  members  should  be 
settled  by  arbitration.  A  borrowing  member  of 
the  society  brought  an  action  agamst  the  society 
for  an  account  of  what  was  due  to  it  under  his 
mortgage,  alleging  that  in  order  to  complete  a 
sale  of  the  mortgaged  property  he  had  been 
compelled  to  pay  the  sum  claimed  by  the 
society  without  having  time  to  investigate  the 
accounts,  of  which  he  disputed  the  accuracy  and 
impeached  various  specific  items: — Held,  on 
motion  by  the  defendants  for  a  stay  of  pro- 
ceedings, that  the  dispute  was  one  which  must 
be  settled  by  arbitration.    Ibid. 

8« — The  provisions  of  section  80  of  the 
Friendly  Societies  Act,  1875  (88  &  89  Vict.  c. 
60),  apply  to  friendly  societies  in  general,  and 
are  not  restricted,  as  with  regard  to  industrial 
assurance  companies  they  are,  to  such  as  receive 
contributions  by  means  of  collectors  at  a  greater 
distance  than  ten  miles  from  the  registered 
office  of  the  society.  In  re  The  United  PatriM 
NatunuU  Benefit  Society  tmd  ffoltf  48  Law  J. 
Rep.  M.C.  55 ;  Law  Rep.  4  Q.B.  D.  29. 

Where,  therefore,  by  the  rules  of  a  friendly 
sodety  all  disputes  between  members,  or  persons 
claiming  through  members,  and  the  society, 
were  to  be  referred  to  arbitration,  it  was  held 
that,  nevertheless,  a  Court  of  summary  jurisdic- 
tion had  jurisdiction,  under  sub-section  10  of 
section  30,  to  decide,  upon  the  application  of  a 
person  claiming  through  a  member,  a  dispute 
between  him  and  the  society.    Ibid. 

9. — The  plaintiff,  a  member  of  a  benefit 
building  society,  incorporated  under  and  still 
subject  to  the  Act  6  &  7  Will.  4.  c.  82,  mortgaged 
certain  property  to  the  society.  The  provisions 
of  10  Geo.  4.  c.  56,  are,  so  far  as  applicable,  in- 
corporated with  6  &  7  Will.  4.  c.  82.  One  of 
the  rules  of  the  society  provided  that  all  dis- 
putes between  the  society  and  any  of  its  mem- 
bers should  be  referred  to  arbitration,  pursuant 
to  10  Geo.  4.  c.  56.  s.  27.  The  plaintiff  brought 
an  action  as  mortgagor  against  the  trustees  of 
the  society  for  an  account.  The  defendants 
contended  that  the  proper  remedy  was  arbitra- 
tion under  the  rules  :•— Held  (on  appeal  from 
the  Court  of  Appeal,  47  Law  J.  Rep.  Chanc.  228), 
that  the  provisions  of  10  Geo.  4.  c.  56.  s.  27,  are 
not  applicable  to  those  purposes  of  a  benefit 
building  society  which  involve  the  adjustment 
of  rights  created  by  mortgage,  and  that  the 
jurisdiction  of  the  Court  was  therefore  not 
ousted.  Mtdkem  v.  Lord  (H.L.),  48  Law  J. 
Rep.  Chanc.  745 :  Law  Rep.  4  App.  Cas.  182. 

10. — A  statement  of  chum  alleging  a  dispute 
between  a  building  society  and  a  member  who 
had  given  notice  of  withdrawal,  which  had  been 
acquiesced  in, — Held  bad  on  demurrer,  as  it  must 
be  assumed  that  a  rule  existed  referring  disputes 
of  that  kind  to  an  arbitrator  or  justices  pur- 
suant to  10  Geo.  4.  c.  56.  s.  27,  incorporated 
in  6  &  7  WiU.  4.  c.  82.  s.  4.  Hitekle  v.  WU- 
ton,  Law  Rep.  2  C.P.  D.  410. 


(B)  Offigbbs. 

(0)  Liability  of  estate  of  deceased  qfiicer. 

11, — The  secretary  and  manager  of  a  benefit 
building  society,  established  and  certified  under 
6  &  7  Will.  4.  c.  82,  with  rules  providing  for  the 
inspection  and  auditing  of  its  officers'  accounts, 
having  as  such  officer  obtained  possession  of 
moneys  of  the  society  and  misappropriated 
them,  and  having  died  insolvent, — Held,  that 
his  estate  was  liable  under  4  &  5  Will.  4.  c.  40. 
8. 12,  to  discharge  the  claim  of  the  society  for 
the  moneys  so  misappropriated  in  priority  to 
the  claims  of  the  other  creditors ;  and  that  the 
negligence  of  the  society  in  not  examining  and 
auditing  his  accounts  as  prescribed  by  the  rules 
was  no  bar  to  the  cl£^.  In  re  Marriott; 
Moors  V.  Marriott,  47  Law  J.  Rep.  Chanc.  831 ; 
Law  Rep.  7  Ch.  D.  543. 

(b)  Liability  for  acts  of  treaswrer, 

12. — By  the  certified  rules  of  an  unincor- 
porated building  society  the  directors  were 
empowered  to  borrow  money  up  to  a  prescribed 
limit.  The  course  of  business  was  for  the 
treasurer  of  the  society  to  receive  the  loan  and 
give  the  lender  a  receipt,  together  with  an  un- 
dertaking on  behalf  of  the  directors  to  give  a 
promissory  note  of  the  directors  for  the  amount, 
and  these  notes  were  subsequently  exchanged 
for  the  receipt  and  undertakings.  The  plaintiffs 
advanced  100/.  to  the  society,  paying  the  amount 
to  the  treasurer  and  receiving  from  him  a  re- 
ceipt and  undertaking.  This  sum  was  never 
paid  over  to  the  society,  but  was  appropriated 
by  the  treasurer  to  his  own  use ;  and  no  pro- 
missory note  for  the  amount  was  procured  for 
the  plaintiffs.  At  the  time  of  this  loan  the 
society  had  borrowed  in  excess  of  the  limit 
prescribed  by  the  rules.  The  plaintiffs  having 
sued  the  society  and  the  directors  to  recover 
the  amount, — Held,  that  the  society  and  the 
directors  might  and  did  hold  out  the  treasurer 
as  having  authority  to  act  for  them  in  the  way 
he  did,  and  that  they  were  both  liable,  not- 
withstanding that  the  amount  of  the  plaintiffs' 
loan  was  in  excess  of  the  limit  prescribed  by 
the  rules  of  the  society.  Chapleo  v.  TheBrwu- 
wiek  Benefit  Building  Society,  49  Law  J.  Rep. 
C.P.  796 ;  Law  Rep.  5  C.P.  D.  881. 

[And  see  No.  2  supra.] 

(F)  Fbiendlt  Socibtt  not  a  Chabitt. 

18. — A  testator  gave  5002.  to  trustees  to 
apply  the  income  in  aid  of  the  Ringwood 
Friendly  Society,  a  Society  whose  funds  were 
raised  by  the  subscriptions  of  its  members,  and 
were  applicable  for  their  benefit  in  case  of 
*<  sickness,  lameness,  or  old  age."  Some  time 
after  testator's  death  the  Society  was  dissolved : 
— Held,  that  the  Society  was  not  a  charitable 
institution,  and  that  the  gift  was  invalid  as 
aiming  to  create  a  perpetuity,  and  was  not,  on 
the  dissolution  of  the  Society,  applicable  ey-prh. 
In  re  CkurMz  Trusts,  45  Law  J.  Rep.  Chanc. 
194 ;  Law  Rep.  1  Ch.  D.  497. 
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FURIOUS  DRIVING— GAMING. 


FURIOUS    DRIVING. 

Although  the  word  **  rider  "  is  not  used  in  the 
penal  clause  of  6  &  6  Will.  4.  c.  60.  s.  78,  yet 
justices  of  the  peace  have  jurisdiction  to  convict 
a  person  for  furiously  riding  on  a  horse. 
WUUams  y.  Evans,  Law  Rep.  1  Ex.  D.  277. 
[And  see  Hiohway,  24.] 

FURNITURE. 
Bequest  of.    [See  Will  Gonstbuction,  D  11.] 

GAME. 

(A)  Takinq,  DuKiKa  Fbngb  Months. 

(B)  Tbespass  in  Pubsuit  of. 

[Provisions  for  the  better  protection  of  occu- 
piers of  land  against  injury  to  their  crops  from 
ground  game.    43  &  44  Vict,  c  47.] 


(A)  Taking,  Dubinq  Fenob  Months. 

1. — A  pheasant  was  caught  accidentally  be- 
tween the  1st  of  February  and  the  Ist  of  Octo- 
ber, by  a  farmer  on  his  own  farm,  in  a  wire  set 
for  rabbits  and  not  for  pheasants,  but  finding 
the  pheasant  in  the  wire  still  alive,  he,  after 
releasing  it  and  putting  it  on  the  ground,  picked 
it  up  and  carried  it  away  with  him.  The  1  &  2 
WiU.  4.  c.  32.  8.  3,  makes  it  unlawful  <*  to  kill 
or  take  any  game  between  the  Ist  of  February 
and  the  Ist  of  October:" — Held,  that  the  catching 
the  pheasant  in  the  wire  and  the  picking  it  up 
and  carrying  it  away,  was  not  one  continuous 
act,  but  that  the  picking  it  up  and  carrying  it 
away  constituted  a  <<  taking  "  within  the  statute, 
but  that  it  was  material  for  the  justices  to  con- 
sider whether  the  farmer  took  the  bird  away 
with  a  view  only  to  restore  it  to  liberty,  or 
with  a  view  to  killing  it  or  keeping  it,  in  which 
latter  case  they  ought  to  convict.  Watkins  v. 
Price,  47  Law  J.  Biep.  M.C.  1. 

(B)  Tbespass  in  Pttbsuit  of  Gamb. 

* 

2. — A  landlord,  who  on  letting  a  farm  ver- 
bally has  reserved  the  game  to  himself,  has 
thereby  a  sufficient  authority  to  give  leave  to  a 
person  to  kill  game  on  such  farm  to  prevent 
any  such  person  from  being  a  trespasser  thereon 
in  pursuit  of  game  within  the  meaning  of  sec- 
tion 30  of  1  &  2  Will.  4.  c.  32.  Jones  v.  WUliams, 
46  Law  J.  Rep.  M.C.  270. 

After  a  conviction  by  two  justices  under  such 
section,  and  before  any  formal  conviction  had 
been  drawn  up,  one  of  such  justices  changed 
his  mind,  and  together  with  a  third  justice  who 
had  not  heard  the  case,  but  without  the  con- 
currence of  the  other  justice  who  had  convicted, 
reversed  such  conviction : — Held,  that  such  re- 
versal was  irregpilar,  but  that  as  no  conviction 
had  been  drawn  up  there  was  no  good  convic- 
tion existing,  and  the  whole  proceeding  was  a 
miscarriage.    Ibid. 


GAMEKEEPER. 

Killing  matter^s  rabbits  i/»  order  to  seU  them  net 
guilty  of  embezzlement,  [See  Embbzzlb- 
MBNT,  3.] 

GAMING. 

(A)  SuppBBssioN  or  Bbttino  Housbs. 

(B)  SuFFBBiNO  Gaming  on  Licbnbbd  Pbb- 

MISBS. 
(A)  SUPPBBBSION  OF  BBTTINO  HOUSBS. 

1. — Upon  a  warrant  issued  by  a  justice  under 
16  k  17  Vict.  c.  119.  s.  11  (an  Act  for  the  Sup- 
pression of  Betting  Houses),  founded  upon  an 
information  that  a  certain  house  was  used  as  a 
common  gaming  house  within  the  meaning  of 
the  8  &  9  Vict.  c.  109  (an  Act  to  amend  the  law 
concerning  gaming  and  wagers),  the  house  was 
searched  and  the  appellant  and  others  appre- 
hended and  brought  before  the  petty  sessions, 
when  the  appellant  was  charged  with  having 
the  management  of  a  room  in  the  said  house 
for  the  purpose  of  betting  with  persons  resorting 
thereto,  upon  horse  races,  contrary  to  the 
statute.  No  information  charging  such  offence 
or  summons  embodying  sudi  information  had 
been  issued  or  served : — Held,  by  the  majority 
of  the  Court  (Cleasby,  B.,  and  Grove,  J.), 
Field,'  J.,  dissenting,  that  the  want  of  such 
information  or  summons  rendered  the  proceed- 
ings on  the  hearing  invalid,  and  that  the  con- 
viction thereon  must  be  quashed.  And  held, 
further,  that  a  month's  notice  of  the  taking  of 
such  proceedings  was  not  necessary  before  lay- 
ing an  information  under  16  &  17  Vict,  c  119. 
8.  17.  Blake  v.  Beech  (App.  Div.),  46  Law  J. 
Rep.  M.C.  Ill ;  Law  Rep.  2  Ex.  D.  336. 

(B)  SuFFBBiNO  Gaming  on  Licensed  Pbs- 

MISBS. 

2. — The  offence  of  suffering  gaming  on 
licensed  premises  may  be  committed  by  con- 
nivance, either  on  the  part  of  the  principal  or 
the  person  in  charge.  Redgate  v.  Haynes,  46 
Law  J.  Rep.  M.C.  66 ;  Law  Rep.  1  Q.B.  D.  89. 

A  gentleman  took  a  sitting-room  and  three 
bed-rooms  in  the  appellant*s  hotel;  one  of 
these  bed-rooms  was  occupied  by  himself,  the 
other  two  by  a  horse  trainer  and  a  jockey,  both 
of  whom  lived  in  the  immediate  neighbourhood. 
The  appellant  retired  to  bed  shortly  before  11 
p.m.  and  the  hall  porter  was  left  in  charge. 
Between  1.30  and  2.16  the  following  morning 
the  three  persons  were  discovered  in  the  sitting- 
room  playing  cards  for  money,  the  noise  they 
made  having  been  heard  outside  the  premises. 
During  all  this  time  the  hall  porter,  whose 
duty  it  was  to  stay  up  and  attend  to  customers, 
was  in  a  parlour  at  the  extreme  end  of  the 
house  where  he  could  not  hear  what  was  going 
on: — Held,  that  there  was  sufficient  evi- 
dence to  convict  the  appellant  of  suffering 
gaming  on  her  premises,  and  that  it  was  un- 
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necessary  to  prove  an  actoal  knowledge  on  her 
part  of  what  was  going  on.    Ibid. 

8. — By  the  Licensing  Act,  1872,  s.  17,  any 
licensed  person  who  suffers  any  gaming  to  be 
carried  on  on  his  premises  is  liable  to  a  penalty. 
The  appellant,  who  was  a  licensed  person, 
allowed  certain  persons  to  play  on  his  premises 
a  game  called  **  Puff  and  Dart."  Each  player 
paid  the  sum  of  twopence  as  entrance  money, 
and  the  winner  received  a  rabbit  as  a  prize. 
The  appellant  was  convicted  by  a  stipendiary 
magistrate  for  having  unlawfully  suffered  gam- 
ing to  be  carried  on  upon  his  licensed  premises : 
— Held  (Cockburn,  L.C.J.^  doubting),  that  the 
conviction  was  right.  Bern  v.  Harston,  47  Law 
J.  Bep.  M.C.  121 ;  Law  Bep.  3  Q.B.  D.  454. 

[And  see  Albhoube,  18.] 

Cbntraet  by  way  of  gaming  or  wagering. 

CONTBACT,  9-15  ;   BBOKEB,  8.] 


Proof  of  gaming  debt 
Bankruptcy,  D  9.] 


in    banbruptoy. 


[See 
[See 


GAOLEB. 


Action  by  pritoner  agamgt,  for  non^diseharge. 
[See  False  Imfbibonhbnt,  2.] 

GABNISHEE. 
[See  Attachment,  1-14.] 

GAS. 
NvUanee  by.    [See  Nuisance,  6.] 

GASFITTBB. 
NegUgenee  by.    [See  NEOLiaBNCB,  18.] 

GAS  WOBKS  CLAUSES  ACTS. 

1, — A  tenant  of  premises  is  not,  under  the 
Gas  Works  Clauses  Acts,  1847  and  1871,  and  the 
Metropolis  Gas  Act,  1860,  personally  liable  for 
arrears  of  gas  rate  left  unpaid  by  the  preceding 
tenant ;  therefore,  when  the  Acts  say  that  pay- 
ment of  arrears  left  unpaid  by  an  outgoing 
tenant  shall  not  be  required  from  the  next 
tenant  unless  he  agreed  with  the  defaulting 
consumer  to  pay  the  arrears,  they  do  not  impose 
any  personal  liability  upon  an  incoming  tenant, 
who  is  within  the  exception,  so  as  to  entitle  the 
Gas  Company  to  summon  him  before  a  magis- 
trate for  non-payment.  The  Qa*  JUght  a/nd 
Coke  Cbmpawy  v.  Meadt  46  Law  J.  Bep.  M.C. 
710. 

Quffire,  whether  the  company  might  not  cut 
off  the  gas  from  the  premises  of  the  respondent 
for  non-payment  of  the  arrears.    Ibid. 

2.— A  gas  company,  with  whose  private  Act 
the  Gkis  ^uses  Act,  1847,  was  incorporated,  in 
laying  a  gas  pipe  under  a  street,  broke  into  and 
injured  an  arch  in  the  possession  of  the  plaintiff, 
and  used  by  him  as  a  store-house : — Held,  that 


an  action  would  lie  against  the  company  for  the 
injury  so  done  to  the  plaintiff ;  the  arch  being 
a  '<  building  *'  within  section  7  of  the  Gas  Clauses 
Act,  1847,  and  not  materials  of  a  road  or  bridge, 
within  section  6.  Thompson  v.  The  Swnderland 
Gat  Company  (App.),  46  Law  J.  Bep.  Exch. 
710;  Law  Bep.  2.  Ex.  D.  429. 


GAVELKIND. 

Land  was  demised  on  trust  for  A.  for  life, 
.¥rith  remainder  to  **  W.,  the  eldest  son  of  A.," 
for  life.  At  the  date  of  the  will  A.  had  two 
sons  living,  both  children ;  J.,  the  elder,  the 
third  bom,  and  W.,  the  yoimger : — Held,  that 
W.  was  the  person  designated.  In  re  Garland; 
Garland  v.  Beverley^  47  Law  J.  Bep.  Chanc.  711 ; 
Law  Bep.  9  Ch  D.  213. 

Testator  died  possessed  of  gavelkind  land  at 
S.  and  no  other  real  estate.  He  devised  his 
land  at  S.,  and  all  other  his  real  estate,  on  trust, 
with  an  ultimate  remainder  to  his  own  right 
heirs: — Held,  that  the  common  law  heir  was 
designated.    Ibid. 

GAZETTE. 
Pu^HcaUon  in :  libel.    [See  Cbown,  8.] 


GENEBAL  AYEBAGE. 

[See  Mabine  Insurance,  25 ;  Shipping 

Law,  L.] 

GENEBAL   MEETING. 

Powers  of:  irarngfer  of  eompa/ny.     [See  Com- 
pany, G  10.] 

GIFT. 
[And  see  Donatio  Mobtis  Causa.] 

1.— A  testator,  who  died  in  May,  1874,  had 
in  July,  1873,  purchased  the  remainder  of  a 
lease  in  certain  hereditaments  to  expire  in  April, 
1874,  and  in  November,  1873,  he  obtained  an 
agreement  from  the  reversioners  for  a  further 
lease  to  be  granted  to  him  upon  the  completion 
of  a  new  house  which  he  was  to  build  upon  the 
premises.  At  the  testator's  death  the  house  was 
nearly  completed,  and  the  lessors  were  about  to 
execute  the  lease  in  his  favour.  The  evidence 
shewed  that  it  had  throughout  been  the  testa- 
tor's Intention  that  the  new  house  should  be 
made  over  by  way  of  gift  to  his  housekeeper, 
whom  he  appointed  executrix  of  his  will: — 
Held,  that  the  legal  interest  taken  by  the  exe- 
cutrix could  not  be  set  up  by  her  as  completing 
the  imperfect  gift.  Strong  v.  Bird  (43  Law  J. 
Bep.  Chanc.  814)  distinguished.  Bottle  v. 
Knocker,  46  Law  J.  Bep.  Chanc.  169. 

2. — J.  B.  insured  his  life  and  gave  the  policy 
to  his  mother,  without  making  a  valid  assign- 
ment to  her  of  the  interest  in  the  money  se- 
cured thereby.    He  then  died  intestate,  and 
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his  administratrix  brought  detinue  and  trover 
against  the  mother's  solicitor  and  the  mother, 
to  recover  possession  of  the  policy : — Held  (af- 
firming the  judgment  of  the  Court  below),  that 
the  action  could  not  be  maintained.  jRum$nsnt 
V.  Hare  (App.)>  46  Law  J.  Bep.  Ezch.  30 ;  Law 
Bep.  4  Ex.  D.  169. 

By  hiuband  to  wife :  ifUfomplete  gift  carried  out 
a»  trutt.  [See  Tbubt,  A  2 ;  Husband  and 
Wipe.  34.] 

To  $oUcitor:  fiduciary  relation,  [See  Soli- 
citor, 17.] 

GLASGOW  POLICE  ACT. 
[See  Scotch  Law,  10.] 

GLEBE. 

Pwrchate'moneyof:  revH/cettmewt :  Lands  Clansa 
Act.    [See  Lands  Clauses  Act,  26,  27.] 

GOLD   FIELDS  ACT. 
[See  Colonial  Law,  41.] 

GOODWILL. 

Meaning  of  term.    [See  Pabtnbbship,  9.] 

Mortgage  of:  compemationtinder  Lands  ClauiCi 
Act.    [See  Lands  Clauses  Act,  9.] 

Sale  or  assignment  of.  [See  Partnebship,  13  ; 
Ybndob  and  Pubchaseb,  18, 14.] 

GUABANTY. 
[See  Pbincipal  and  Subbty.] 

GUABDIAN. 

Cf  infemt  or  lunatic.  [See  Inpant,  26 ;  Luna- 
tic, 3-7.] 

Of  the  poor.    [See  PooB  Law,  1.] 

GBOWING  CBOPS. 

Growing  crops  are  not  "personal  chattels** 
within  the  BiUs  of  Sale  Act,  17  &  18  Vict.  c.  36. 
Branton  v.  Ghiffiths,  45  Law  J.  Bep.  C.P.  588 ; 
Law  Bep.  1  C.P.  D.  849. 


GOVEBNOB. 
Colonial :  ponfcrs  of  [See  Colonial  Law,  26.] 

GBAIN. 

[Bestrictions  as  to  carriage  of  grain  in  ships. 
48  &  44  Vict.  c.  43.] 

HABEAS  COBPUS. 
[See  Pabbnt  and  Child,  1.] 


HABENDUM. 

JXsorepa/noy  between  habendum  and  reddendum, 
[See  Deed,  8.] 

HABITUAL  DBUNKABD. 
[See  Dbunkabd.] 

HABBOUB. 

A  local  Act  (to  be  judicially  noticed)  autho- 
rised the  owner  of  a  beach,  on  which  fishermen 
had  been  from  time  immemorial  accustomed  to 
beach  their  boats,  to  levy  a  toll  of  5«.  per  boat  :— 
Held,  that  the  owner  was  bound  to  allow  the 
beach  to  be  so  used,  or  to  provide  some  equally 
safe  and  convenient  place.  Aiton  v.  Stephm 
(H.L.  Sc.),  Law  Bep.  1  App.  Cas.  466. 

HABBOUBS,  DOCKS,  AND  PIEBS  CLAUSES 

ACT. 

1. — The  steamship  C,  under  the  directions  of 
the  dockmaster  and  within  the  limits  of  his  juris- 
diction, when  entering  the  St.  Elatharine  Docks 
came  into  collision  with  two  barges,  and  drove 
them  against  a  steamship  lying  alongside  the 
wharf ,  which  steamship  crossed  the  plaintiff's  skiff 
and  sank  it.  In  the  City  of  London  Court,  where 
a  cause  of  damage  was  instituted,  it  was  found  by 
the  learned  Jud^  as  a  fact,  that  the  C.  was  not 
liable  for  the  damage  to  the  plaintiff's  skiff,  be- 
cause she  was  bound  by  statute  to  obey  the 
dockmaster,  and  could  not  do  anything  but 
under  his  orders.  The  plaintiff  appealed,  and 
the  Court  held  that  the  master  contributed  to 
the  damage  by  negligence  in  carrying  out  the 
orders  of  the  dodanaster,  and  therefore  that  C. 
was  liable  for  the  damages  proceeded  for.  The 
Cynthia^  46  Law  J.  Bep.  P.,  D.  &  A  58 ;  Law 
Bep.  2  P.  D.  52. 

2. — The  "owner"  of  any  wreck,  who,  under 
section  56  of  the  Harbours  Act,  1847,  is  to  re- 
pay the  harbour-master  the  expense  of  removing 
it  if  it  becomes  an  obstruction  to  his  harbour, 
is  he  who  was  the  owner  thereof  when  such 
wreck  became  an  obstruction.  Therefore,  where 
a  wreck  became  an  obstruction  to  a  harbour,  and 
the  underwriters  subsequently,  and  before  the 
removal,  paid  the  owner  as  for  a  total  loss : — 
Held,  that  such  payment  did  not  make  them 
liable  to  the  harbour-master  as  "  owners,"  but 
the  original  shipowner,  to  whom  the  burden 
attached  at  the  time  the  wreck  became  an  ob- 
struction, must  bear  the  expense  of  removal. 
Eglinton  v.  Norma/n  and  Another  (App.),  46 
Law  J.  Bep.  Exch.  557. 

8.— Section  74  of  the  Harbours,  Docks,  and 
Piers  Act,  1847,  enacts  that  "the  owner  of 
every  vessel  or  float  of  timber  shall  be  answer- 
able to  the  undertakers  for  any  damage  done 
by  such  vessel  or  float  of  timber,  or  by  any  per- 
son employed  about  the  same,  to  the  harbour, 
dock  or  pier,  or  the  quays  or  works  connected 
therewith;  and  the  master  or  person  having 
the  charge  of  such  vessel  or  float  of  timber. 
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tliroQgb  whose  wilfol  act  or  nogUgenoo  any 
such  damage  is  done  shall  also  be  liable  to 
make  good  the  same.  .  .  .  Provided  always  that 
nothing  herein  contained  shall  extend  to  im- 
pose any  liability''  upon  the  owner  where  the 
vessel,  at  the  time  when  the  damage  is  caused, 
is  in  charge  of  a  compulsory  pilot.  A  vessel  was 
driven  aground  by  a  violent  storm,  and  after 
the  master  and  crew  had  been  obliged  to  aban- 
don her,  was  forced  by  the  wind  and  waves 
against  a  pier,  whereby  serious  damage  was 
occasioned: — Held  by  the  majority  of  their 
Lordships  (affirming  the  decision  of  the  Court 
of  Appeal,  46  Law  J.  Rep.  Q.B.  831 ;  Law  Bep. 
1  Q.B.  D.  547),  that  the  owners  of  the  ship 
were  not  liable  under  the  above  section.  The 
JSwdr  Weir  Commitnoneri  v.  Adamion  (H.L.), 
47  Law  J.  Bep.  Q.B.  193 ;  Law  Bep.  2  App. 
Ca8.743. 

The  exemption  from  obligation  to  make  good 
losses  or  injuries  caused  by  the  "  act  of  Qod  " 
applies  to  liabilities  created  by  section  74  no 
less  than  to  those  existing  before  the  passing 
of  the  Act.    Ibid. 


HBABING  IN   CAMERA. 
Juriidietion.    [See  Pbacticb,  H  H  29.] 

HEIB. 

Citation  of.    [Bee  Pbobats,  28.] 

Gift  cf  blended  fund  to.    [See  Will  Con- 
8TBUCTI0N,  H  28-30.] 

Proof  of  heirtkip.   [See  LEaiTiMACY  Dbclaba- 
TION  Act,  1,  2 ;  Mobtgaoe,  65.] 

HEIBLOOMS. 

1, — The  Court  can  order  a  sale  of  heirlooms 
to  pay  mortgages  charged  on  the  estate  to 
which  the  heirlooms  ore  annexed,  even  as 
against  infant  remaindermen.  Hine  v.  Ihne, 
46  Law  J.  Bep.  Chanc.  174 ;  Law  Bep.  2  Ch.  D. 
711. 

2. — The  Court  has  no  jurisdiction  to  order 
heirlooms  to  be  sold  at  the  instance  of  the 
tenant  for  life,  on  the  ground  that  the  sale 
would  be  for  the  benefit  of  parties  interested. 
l/Ejfncourt  v.  Gfregory,  46  Law  J.  Rep.  Chanc. 
741 ;  Law  Rep.  3  Ch.  D.  636. 

[And  see  Will  Conbtbugtion,  D  11.] 

HERALD'S  COLLEGE. 

Rerakr$  tneitiUioM:  admimbUity  of  in  evi- 
dence.   [See  Eyidbnoe,  12.] 

HIGHWAY. 

(A)  Dbfihition  of. 

(B)  Dbdigjltiom  of. 

(0)  Rbpaib  and  Maiktbnakob  of. 

(0)  Habiiity  of  Unvnsk^,  paHth  or  place 
to  repair  roads  within  it, 

DIGBST,  1875-1880. 


(b)  Boadi  authoriied  by  private  act. 

(c)  Prooeedingi  for  non-payment  of  rate, 

(d)  JAoenoe  by  Jtutioes  to  get  materiaU  in 

enclosed  land. 
(«)  Sale  of  exhausted  gravel  pit :  right  of 

pre-emption. 
(/)  Compensation  to  person  damnified  by 

atteration  of  level, 

(D)  DlYBBTING  AND  STOPPIUO  UP. 

(E)  Encboaghmbnt  :   Infobmation  :   Limi- 

tation of  Timb. 

(F)  PowBB  to  lbt  Pastubagb. 

(G)  Actions  and  Pbocbbdings. 
{a)  Notice  of  action, 

lb)  Ziability  of  swrveyor. 
(H)  Obstbuctions. 

(0)  Memcval. 

lb)  WUful  obstruction. 

le)  Frees  overhanging  highway. 
(I)  Offbncbs:  Fubioub  Dbiving. 
(K)  Namb   of  Ownbb  of  Cabt:  Gbnbbal 
Highway  Aot. 

[Amendment  of  the  law  relating  to  highways 
in  South  Wales.    41  &  42  Vict.  c.  34.] 

[Amendment  of  the  law  relating  to  highways 
and  the  Acts  relating  to  locomotives  on  roads. 
41  &  42  Vict.  c.  77.] 

[Amendment  of  the  law  with  respect  to  Dis- 
trict Auditors.    42  &  43  Vict.  c.  6.] 

[Amendment  of  the  law  with  respect  to  re- 
turns of  receipts  and  expenditure  as  regards 
highways.    42  &  43  Vict.  c.  39.] 

(A)  Definition  of. 

1, — Where  the  access  to  a  road  at  either  end 
has  become  impossible  by  reason  of  ways  lead- 
ing up  to  it  having  been  lawfully  stopped  up, 
such  road  ceases  to  be  a  <*  public  highway." 
Bailey  v.  Jamicson,  Law  Rep.  1  C.P.  D.  329. 

(B)  Dedication  op. 

2, — Where  evidence  of  user  is  given  in  sup- 
port of  a  presumed  dedication  of  a  public  right 
of  way  over  copyhold,  it  does  not  lie  on  the 
persons  claiming  such  right  to  shew  that  the 
lord  has  had  possession.  Powers  v.  Bathurst, 
49  Law  J.  Rep.  Chanc.  294. 

(C)  Rbpaib  and  Maintenance  of. 

(a)  LiaHHty  of  township,  parish  or  place 
to  repair  roads  within  it. 

8.— The  provision  in  25  &  26  Vict.  c.  61  (the 
Highway  Act,  1862),  s.  32,  by  which  any  place 
declared  to  be  a  parish,  in  pursuance  of  20 
Vict.  c.  19,  for  poor  law  and  other  purposes, 
shall  be  deemed  to  be  a  parish  separately  main- 
taining its  own  highways,  does  not  render  the 
inhabitants  of  a  place,  formerly  extra-paro- 
chial, liable  in  respect  of  the  repair  of  a  high- 
way. Beg.  V.  2%tf  Inhabitants  of  Central  Wing- 
land,  46  Law  J.  Rep.  M.C.  282 ;  Law  Rep,  2 
Q.B.  D.  349. 

4«— A  public  highway  ran  along  the  slope  of 
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a  hill,  beneath  which  was  a  valley,  the  slope 
being  at  right  angles  to  the  valley,  and  very 
pTedpitons.  A  landslip  of  considerable  magni- 
tude occarred  on  the  slope,  and  about  252 
yards  of  the  highway  were  carried  oflf  into  the 
valley  below,  and  its  place  being  filled  up  with 
stones  and  other  dSbrii,  no  trace  of  the  old 
metalled  road  remained,  but  the  line  of  it  was 
known  and  admitted.  An  engineer,  who  had 
inspected  the  loous  in  quOy  reported  that  it  was 
practicable  to  form  a  permanent  and  passable 
road  along  the  whole  tract,  and  of  a  similar 
character,  at  a  moderate  outlay.  The  Court 
had  power  to  draw  inferences  of  fact :— Held, 
that  there  was  no  such  total  destruction  of  the 
road  as  would  relieve  the  parish  from  liability 
to  repair.  Hs^.  v.  Hamua  (39  Law  J.  Bep. 
M.C.  69)  distinguished.  B^.  v.  The  Inhabi- 
tant*  of  Oreenhowt  46  Law  J.  Rep.  M.C.  141 ; 
Law  Bep.  1  Q.B.  D.  703. 

6.— To  enable  a  Judge  before  whom  an  in- 
dictment, preferred  by  order  of  justices  under 
section  96  of  6  &  6  Will.  4.  c.  60,  for  non-repair 
of  a  highway,  is  tried,  to  make  an  order  for  the 
costs  of  '*  such  prosecution  "  to  be  paid  out  of 
the  rate  under  that  section,  it  is  necessary  that 
the  prosecution  be  one  which  the  justices  had 
jurisdiction  to  order,  and  be  the  one  which  they 
did  order.  Therefore,  where  an  indictment 
charging  the  inhabitants  of  a  township  with 
the  non-repair  of  a  general  highway,  was 
amended  at  the  trial  so  as  to  charge  them  in 
respect  only  of  a  limited  highway,— Held,  that 
the  Judge  had  no  power  to  order  the  costs  to 
be  paid  out  of  the  rate  levied  in  the  township, 
under  section  96  of  6  &  6  Will.  4.  c.  60,  the  pro- 
secution of  the  amended  indictment  not  being 
"such  prosecution"  within  the  section.  Reg, 
V.  Lee,  46  Law  J.  Bep.  M.C.  64 :  Law  Bep.  1 
Q.B.  D.  198. 

e.—The  inhabitants  of  the  township  of  A. 
were  indicted  for  the  non-repair  of  a  highway 
situate  within  that  township.  The  parish  in 
which  the  township  of  A.  was  situated  was 
divided  into  seven  townships,  each  of  which 
(with  two  exceptions)  had  from  time  imme- 
morial repaired  its  own  highways.  The  parish 
at  large  had  never  done  any  repairs,  nor  ap- 
pointed surveyors,  nor  levied  highway  rates. 
One  of  the  exceptions  was  the  highway  men- 
tioned in  the  indictment  which  had  been  re- 
paired by  the  adjoining  township  of  W.,  but 
for  so  doing  there  was  no  evidence  of  any  con- 
sideration :— Held,  that  the  township  of  A.  was 
liable  to  repair  such  highway,  there  being  no 
legal  liability  on  the  township  of  W.,  or  on  the 
parish  to  repair  it.  Reg.  v.  The  Inhabitanti  of 
Ardiley  (C.C.  B.),  47  Law  J.  Bep.  M.C.  66 ; 
Law  Bep.  3  Q.B.  D.  266. 

(V)  Roads  authorued  by  private  act, 

7.— A  private  Act  of  Parliament  (6  Geo.  4. 
c.  xciv.)  after  authorising  certain  trustees  to 
establish  a  ferry  and  make  roads  in  communi- 
cation therewith,  provided  that  the  roads  when 


made,  as  well  as  the  ferry,  should  be  midn- 
tained  and  repidred  out  of  certain  tolls  thereby 
authorised  to  be  taken.  The  Act  specified  no 
limit  of  time  for  the  expiration  of  the  trust, 
but  it  was  provided  that  if  the  execution  of  the 
authorised  works  should  not  be  completed 
within  the  space  of  ten  years,  all  the  powers 
and  authorities  thereby  given  should  cease  and 
determine,  save  only  as  to  so  much  of  the  work 
as  should  have  been  completed  within  that 
time.  The  ferry  was  established,  and  all  the 
roads  made  with  one  exception,  but  the  funds 
derived  from  the  tolls  being  insufficient  to  keep 
one  of  the  roads  so  made  in  repair,  an  order 
was  made  by  justices  in  Special  Sessions,  under 
the  provisions  of  4  &  6  Vict.  c.  69.  s.  1,  for  con- 
tribution out  of  the  highway  rates  towards  the 
repair  of  such  road : — Held  (on  appeal  from  the 
Queen's  Bench  Division,  47  Law  J.  Bep.  M.C. 
74 ;  Law  Bep.  3  Q.B.  D.  187),  that  the  road  in 
question  was  a  turnpike  road  within  the  mean- 
ing of  4  &  6  Vict.  c.  69,  and  that  as  the  funds 
of  the  trust  were  inadequate  to  keep  it  in  re- 
pair, the  justices  had  a  discretion  to  appro- 
priate a  portion  of  the  highway  rate  towards 
Its  maintenance.  Held  also,  that  the  comple- 
tion by  the  trustees  of  the  whole  system  of 
roads  specified  in  the  Act  of  4  Geo.  4.  c.  xciv. 
was  not  a  condition  precedent  to  the  right  to 
call  upon  the  parish  to  contribute  towards  the 
repair  of  the  roads  that  had  been  made.  The 
JRng  V.  Cumbermorth  (3  B.  k  Ad.  108 ;  s.  c.  1 
Law  J.  Bep.  M.C.  86)  overruled.  The  Queen,  v. 
French  (App.),  48  Law  J.  Bep.  M.C.  176  ;  Law 
Bep.  4  Q.B.  D.  607. 

(jo)  Proeeedingi  fornon^payment  of  rate, 

8. — Where  proceedings  are  taken  before 
justices  for  the  non-payment  of  a  highway 
rate,  the  mere  production  of  the  book  purport- 
ing to  contain  such  rate  is  no  evidence  of  the 
due  publication  of  such  rate.  Bird  v.  Adeoeky 
47  Law  J.  Bep.  M.C.  123. 

(<f)  Licence  by  Jvttices  to  get  materials  in 
enclosed  land, 

9. — The  plaintiff  was  owner  and  occupier  of 
a  farm  in  the  parish  of  L.,  and  the  defendant 
was  in  1877  the  surveyor  of  highways  for  the 
parish.  In  1866,  the  justices  at  special  sessions 
granted  their  licence  under  6  &  6  WiU.  4.  c.  60. 
s.  64,  authorising  the  then  surveyor  to  get 
materials,  for  the  repair  of  the  highways  within 
the  parish,  from  a  field  forming  part  of  the 
said  farm,  and  the  surveyor,  in  pursuance  of 
the  licence,  got  such  materials  as  were  neces- 
sary. Materials  continued  to  be  got  during 
subsequent  years,  down  to  1877,  for  the  same 
pxupose;  but  in  1877,  in  consequence  of  objec- 
tions raised  by  the  plaintiff,  the  defendant,  as 
surveyor,  applied  to  the  justices  for  a  new 
licence.  The  justices  having  declined  to  accede 
to  the  application  on  the  ground  that  the  licence 
granted  in  1866  was  still  in  force,  the  defen- 
dant entered  the  land,  and  got  further  materials 
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for  the  repair  of  the  highways : — Held,  that  the 
licence  granted  to  the  surveyor  in  1866  was 
limited  to  the  necessities  of  the  particular  oc- 
casion, and  was  not  in  force  in  1877,  so  as  to 
justify  the  defendant  in  entering  the  plaintiff's 
land  daring  that  year.  Manven  and  Brortme  v. 
BarthoUmiefV,  48  Law  J.  Bep.  M.C.  3 ;  Law  Rep. 
3  Q.B.  D.  5. 

(e)  Sale  of  exhausted  gracel  jnt :  right  of 
^d'Cffiptum, 

10. — ^Where,  under  section  48  of  the  General 
Highway  Act  (5  &  6  WilL  4.  c.  60),  an  ex- 
hausted gravel  pit  is  offered  for  sale  to  the 
owner  of  adjoining  lands  to  whom  the  statute 
gives  the  right  of  pre-emption,  it  is  the  duty  of 
the  justices  at  the  Special  Sessions,  in  tizing 
the  price  to  be  paid  by  him,  to  consider  his  in- 
terests as  well  as  those  of  the  parish.  They  are, 
therefore,  while  in  the  interests  of  the  parish, 
fixing  a  minimum  below  which  the  land  shall 
not  be  sold,  yet,  in  his  interests  to  fix  a  price 
fair  for  him  to  pay,  and  not  to  take  as  a  stan- 
dard of  value  a  price  which  might  be  obtained 
on  a  sale  by  auction,  or  to  some  person  who  for 
some  private  or  personal  reasons  would  give  an 
extraordinary  price.  Beg.  v.  The  JDrajfton-in- 
Siales  Highroay  Boa/rd,  45  Law  J.  Bep.  M.C. 
126  ;  Law  Bep.  1  Q.B.  D.  608. 

An  appeal  to  the  Quarter  Sessions,  under  sec- 
tion 106,  lies  against  the  consent  or  determina- 
tion of  justices  under  section  48.    Ibid. 

(/)  Qfmpemation  to  perion  damnified  by 
alteration  of  level. 

U.— The  PubUc  Health  Act,  1848,  vests  by 
section  68  all  streets,  being  highways,  in  loccd 
boards  of  health,  authorises  them  to  alter  or 
raise  the  level  of  such  streets,  and  directs  by 
section  144  that  compensation  shall  be  made 
out  of  the  rates  to  all  persons  damaged  by  the 
exercise  of  the  powers  of  the  Act ;  the  amount, 
in  case  of  dispute,  to  be  settled  by  arbitration. 
By  section  2  the  word  street  is  to  apply  to  and 
include  any  highway  not  being  a  tump^e  road, 
and  any  road,  footway,  &c.,  and  the  parts  of 
such  h^^hway,  road,  footway,  &c.,  within  the 
district,  and  by  an  amending  Act  the  word 
highway  is  defined  to  mean  any  highway  re- 
pairable by  the  inhabitants.  The  Local  Govern- 
ment Act,  1858,  authorised  local  boards  to  take 
on  themselves  by  agreement  with  turnpike 
trustees  the  maintenance  and  repair  of  a  turn- 
pike road  within  their  district.  A  local  board, 
through  whose  district  a  turnpike  road  and 
footpath  passed,  agreed  with  the  turnpike  trus- 
tees to  repair  and  to  raise  the  footpath,  the 
trustees  agreeing  to  raise  the  road  at  the  same 
place.  The  necessary  result  of  thus  raising  the 
footpath  was  to  damage  the  house  of  the  plain- 
tiff, who  thereupon  claimed  compensation  from 
the  board  under  section  144  of  the  Public 
Health  Act,  1848:— Held  (by  Brett,  L.  J.,  and  Cot- 
ton, L.J.,  dissentiente  Bramwell,  L.J.,  reversing 
the  judgment  of  the  Queen's  Bench  Division, 


47  Law  J.  Bep.  Q.B.  521),  that  the  road  in 
question  was,  although  a  turnpike  road,  a  street 
within  section  68  of  the  Act,  and  was  vested  in 
the  local  board  by  virtue  of  that  section,  and 
that  the  plaintiff  was  therefore  entitled  to  com- 
pensation from  the  local  board  for  the  damage 
caused  by  the  alteration  made  by  them  in  the 
exercise  of  their  statutory  powers,  and  an 
award  made  against  the  board  under  section 
144  was  enforceable.  NvUer  v.  The  Aeorvngton 
Local  Booffd  of  HeaMh  (App.),  48  Law  J.  Bep. 
Q.B.  487  ;  Law  Bep.  4  Q.B.  D.  375. 

(D)  DlYBBTINO  AND  STOPPING  UP. 

12, — On  appeal  from  a  certificate  of  justices 
to  divert  a  highway,  it  did  not  appear  upon  the 
certificate  that  the  proposed  substitution  would 
be  more  convenient,  as  the  result  of  the  view 
of  the  magistrates  themselves  affecting  their 
own  judgment : — Held,  that  this  was  requisite, 
and  the  appeal  was  allowed.  Held  also,  that 
upon  this  application  the  certificate  ne^  not 
state  that  the  old  road  would  become  unneces- 
sary. Beg.  V.  Wallace,  Law  Bep.  4  Q.B.  D. 
641. 

18.— By  10  &  11  Vict.  c.  34.  s.  66,  the  com- 
missioners may  allow,  upon  such  terms  as  they 
may  think  fit,  any  building  within  the  limits  of 
the  special  Act,  to  be  set  forward  for  improving 
the  Ime  of  the  street  in  which  such  building  is 
situated: — Held,  that  the  term  *' street"  as 
used  in  the  above  section  did  not  include  a  road 
without  a  line  of  buildings,  and  that  the  com- 
missioners had  no  power  under  that  section  to 
divert  any  portion  of  a  highway  by  widening 
it  and  obliterate  a  portion  of  the  old  highway 
which  had  thereby  become  unnecessary.  Beg.  v. 
PlaUs,  49  Law  J.  Bep.  Q.B.  848. 

(E)  Engboaohmbnt  ;  Information  ;  Limita- 
tion OF  TiMB. 

14. — ^An  encroachment  on  a  highway  under 
27  &  29  Vict.  c.  101.  s.  51,  by  making  any  build- 
ing or  fence  on  the  side  of  any  carriage  way 
within  fifteen  feet  from  the  centre  thereof,  is 
not  a  continuing  offence,  and  the  six  months' 
limitation  of  time  contained  in  11  &  12  Vict.  c. 
43,  s.  11,  begins  to  run  from  the  time  when 
such  building  or  fence  was  completed.  Coggins 
V.  BenneU,  Law  Bep.  2  C.P.  D.  668. 

(F)  POWBB  TO  LBT  PASTUBAOB. 

16. — The  plaintiff  was  lessee,  under  a  local 
board,  the  urban  authority,  of  the  right  of  pas- 
turage over  the  herbage  at  the  side  of  a  public 
road  which  was  a  '*  street "  within  the  meaning 
of  the  Public  Health  Act,  1875,  and  which, 
therefore,  by  section  149  "  vested  in  and  was 
under  the  control  of  "  the  local  board.  He  was 
also  lessee  to  the  same  extent  of  the  herbage 
at  the  side  of  a  private  road,  within  the  district 
of  the  board,  and  he  turned  out  his  cattle  to 
graze  on  both  roads.  The  defendant  turned  out 
his  cattle  on  the  same  roads  without  any  right 
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to  do  so : — Held  (affirming  the  judgment  of  the 
Queen's  Bench  Division,  47  Law  J.  Rep.  Q.B. 
446 ;  Law  Bep.  3  Q.B.  D.  376),  that  the  plaintiff 
could  maintain  an  action  against  the  defendant 
for  depasturing  the  public  road,  inasmuch  as 
that  road  "vested"  in  the  local  board,  which 
thereby  acquired  such  a  property  in  the  soil  of 
the  road  as  was  necessary  for  the  purpose  of 
exercising  the  powers  over  the  road  given  by 
the  statute,  and  which  therefore  could  give  the 
plaintiff  a  title  to  the  pasturage :  but  that  he 
could  not  do  so  with  respect  to  the  private 
road,  for  the  local  board  could  not  give  him 
any  title  to  the  pasturage,  and  he  had  no  such 
possession  as  enabled  him  to  maintain  an  action 
against  the  defendant  for  interfering  with  his 
enjoyment  of  the  pasturage  on  that  road. 
Cwerdale  v.  Cha/rUon  (App.),  48  Law  J.  Bep. 
Q.B.  128  ;  Law  Bep.  4  Q.B.  D.  104. 

(Q)  Actions  and  Pbocebdikob. 

{a)  Notice  of  action. 

16. — In  an  action  against  a  local  board  act- 
ing under  the  PubUc  Health  Act,  1848  (11  &  12 
Vict.  c.  63),  for  not  having  properly  filled  up  a 
trench  which  the  board  had  caused  to  be  made 
in  a  road  for  laying  down  a  sewer,  by  reason  of 
which  1^#  part  of  the  road  gave  way,  and  the 
plaintiff's  horse  was  injured,  the  notice  of 
action  given  in  compliance  with  section  139  of 
that  Act  stated  that  the  board  did  by  their 
« labourers,  servants  and  others,  on  or  about 
the  13th  of  May  last,  negligently,  carelessly, 
and  improperly  leave  a  certain  portion  of  the 
said  road  or  highway  in  an  insufficient  and  im- 
proper state  of  repair,  whereby  a  horse  "  of  the 
plamtiff  "  sank  into  the  said  road  or  highway, 
and  was  thrown  therein,"  and  injured : — Held, 
that  the  notice  was  not  limited  to  a  complaint 
of  an  injury  from  non-repair  of  the  road,  but 
was  applicable  to  a  cause  of  action  arising 
from  an  act  of  misfeasance,  and  was  therefore 
a  sufficient  notice  of  the  cause  of  action.  Janie$ 
Smith  ^  Companyv.The  West  Derby  ZooalBoardf 
47  Law  J.  Bep.  C.P.  607 ;  Law  Bep.  8  C.P.  D. 
423. 

(h)  Liability  of  surveyor. 

17.— By  section  109  of  the  Highway  Act  (6  & 
6  WiU.  4.  c.  60)  no  action  is  to  be  brought  against 
any  person  for  anything  done  under  that  Act 
after  three  months  next  after  the  fact  committed, 
for  which  such  action  was  brought.  The  Public 
Health  Act,  1848  (11  &  12  Vict.  c.  63),  s.  117, 
constitutes  the  local  board  of  health  surveyor 
of  highways,  with  all  the  powers  of  any  such 
surveyor  in  England;  and  by  section  139  of 
that  Act  every  action  against  any  inspector,  or 
any  person  acting  under  the  general  Board  of 
Heiedth,  or  the  officer  of  health,  derk,  surveyor, 
inspector  of  nuisances,  or  the  officer  acting 
under  the  direction  of  the  local  board,  for  any- 
thing done  under  the  provisions  of  that  Act,  is 
to  be  commenced  within  six  months  after  the 
aoomal  of  the  cause  of  action,  and  not  after- 


wards : — Held,  that  an  action  of  larwpass  against 
a  local  board  of  health  for  an  act  done  by  the 
board  as  surveyor  of  highways,  which  was  com- 
menoed  less  than  six  months,  though  more  than 
three  months  after  the  alleged  trespass,  was  not 
too  late.  Taylor  t.  The  MeWkam  Local  Board  of 
Health,  47  Law  J.  Bep.  C.P.  D.  18. 

18. — The  defendant  bad  been  appointed  by  a 
vestry  surveyor  of  highways.  The  vestry  re- 
solved that  part  of  a  Idghway  should  be  raised, 
and  ordered  the  defendant  to  employ  men  to 
do  it.  The  defendant  contracted  with  G.  to 
do  the  work.  G.  employed  and  paid  his  own 
men,  and  proceeded  with  the  work.  The  defen- 
dant, as  surveyor,  employed  men  to  cart  mate- 
rials to  the  ground,  and  determined  the  levels ; 
but  beyond  exercising  a  general  superinten- 
dence on  behalf  of  the  vestry  did  not  person- 
ally interfere  with  the  work.  G.  left  the  road 
in  such  a  state  that  the  plaintiff  in  driving 
along  the  road  by  night  was  overturned  and 
injured.  The  defendiuit  did  not  give  any  di- 
rection that  the  road  should  be  left  in  auch  a 
state: — Held  (reversing  the  judgment  of  the 
Queen's  Bench,  43  Law  J.  Bep.  Q.B.  168),  that 
the  defendant  was  liable.  PentUebury  v.  Qreet^ 
halgh  (App.),  46  Law  J.  Bep.  Q.B.  3 ;  Law  Bep. 
1  Q.B.  D.  86. 

[And  see  Nos.  20,  21  infra.] 

(H)  0BSTBUCTIONS. 

(a)  Removal. 

19. — The  owner  in  fee  of  a  house  abutting 
on  the  highway  in  1868  wrongfully  enclosed  a 
portion  of  the  highway  as  a  garden.  In  1873 
the  Buxton  Local  Board  of  Health  served  a 
notice  on  the  occupier  to  remove  the  obstmo- 
tion,  and  stating  that  in  default  it  would  be 
removed  at  his  expense.  On  bill  filed  by  the 
occupier  and  owner  to  restrain  the  local  board, 
— Held  (assuming  the  enclosure  to  be  wrong- 
ful), the  board  had  power  under  ss.  69  and 
70  0^  10  &  11  Vict.  c.  34  to  remove  the  garden 
as  an  obstruction  to  the  safe  and  convenient 
passage  along  the  highway.  Bagshaw  v.  l*he 
Buaoton  Local  Board  rf  Health,  46  Law  J.  Bep. 
Chanc.  260;  Law  Bep.  1  Ch.  D.  220. 

Semble,  the  body  in  whom  the  guardianship 
of  the  highway  is  vested  have,  by  common  law, 
the  right  of  removing  obstructions,  which  in- 
dividuals may  exercise  only  in  case  of  special 
injury.    Ibid. 

Semble,  that  if  the  board  had  no  right  by 
statute  or  conmion  law,  still  the  Court  would 
not  restrain  them  in  the  same  suit  in  which  it 
decided  that  the  enclosure  was  an  obstmotion. 
Ibid. 

20. — By  the  side  of  the  highway  and  under 
the  entrance  to  T.'s  premises  a  drain  ran.  T. 
substituted  for  it  a  culvert,  and  by  so  doing 
raised  the  entrance  and  the  part  of  the  high- 
way adjoining  it.  The  surveyor  of  the  high* 
ways  served  T.  with  a  notioe  to  reinstate, 
alleging  that  the  onlyert  oaoaed  a  nviaanoe  to 
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the  highway.  On  t,*8  failing  to  reinstate  the 
highway,  the  surveyor  himself  removed  the 
culvert,  and  in  doing  so  broke  some  of  the 
tiles: — Held,  that  an  information  against  the 
surveyor  under  the  52nd  section  for  malicious 
injury  to  the  property  ought  to  be  dismissed. 
Denny  v.  TAwaites,  46  Law  J.  Bep.  M.C.  141 ; 
Law  Bep.  2  Ex.  D.  21. 

(b)  Wilful  ohstruetion, 

21. — The  working  surveyor  of  highways,  in 
repairing  a  road,  left  larg^  stones  in  the  road- 
way, insufficiently  fenced  and  lighted : — Held, 
that  though  he  might  have  been  guilty  of  an 
offence  under  6  &  6  Will.  4.  c.  50.  s.  66,  yet  he 
was  rightly  convicted  under  section  72.  Feam- 
ley  V.  Orf/uhy,  Law  Bep.  4  G.P.  D.  136. 

(0}  Trees  overhanging  highway, 

22. — The  word  "  owner  "  in  section  66  of  the 
Highways  Act,  1836,  means  the  person  in  actual 
occupation.  Where  an  order  of  Justices  under 
section  66,  directing  certain  trees  overhanging 
a  highway  to  be  pruned  or  lopped,  was  made 
on  a  summons  served  only  on  the  tenant  in  oc- 
cupation of  the  land  abutting  the  highway,  and 
whereon  the  trees  grew, — Held,  that  such  order 
was  good,  and  a  motion  to  restrain  a  highway 
board  from  enforcing  the  same  was  dismissed 
witJi  costs.  Wooda/rd  v.  The  BiUerioay  Highway 
Boa/rdt  48  Law  J.  Bep.  Chanc.  686 ;  Law  Bep. 
11  Oh.  D.  214. 

28. — Suffering  trees  and  underwood  to  grow 
over  and  across  a  highway,  so  as  to  obstruct 
the  free  passage,  is  not  a  wilful  obstruction  of 
the  free  passage  within  the  meaning  of  6  &  6 
Will.  4.  c.  60.  s.  72.  So  held  by  Mellor,  J.,  and 
Quain,  J.,  Cockbum,  C. J.,  dissenting.  Waiker  v, 
Horner^  46  Law  J.  Bep.  M.C.  34 ;  Law  Bep.  1 
Q.B.  D.  4. 

^uiionee :  loeomative.  [See  LooOMOTiyB  Acts.] 

Opening  coal-ihoet    in   highway:    negligence. 
[See  Mastbb  and  Sbbvaitt,  14.] 

Tumpihe  road:   disused  toll-house:   right  to, 
[See  TuBNPiKB,  1.] 

Unreasonable  user.    [See  Nuisance,  9.] 

Van  left  in  highway :  negligence  causing  death : 
horse  frightened.    [See  NuiSAKCB,  8.] 

Water  company  breaking  up  street.  [See  Watbr- 
.WOBKS,  2.] 

(I)  Offbncbs. 

Fwrious  driving 

24. — A  bicycle  is  a  "  carriage,"  and  the  pro- 
pulsion of  it  by  means  of  a  person  seated  on 
and  carried  by  it  is  a  **  driving  of  a  carriage  " 
within  5  &  6  Will.  4.  c.  60.  s.  78.  Taylor  v.  Good- 
win, 48  Law  J.  Bep.  M.C.  104 ;  Law  Bep.  4  Q.B. 
D.  228. 

[And  Boe  FuBZOUS  DsiYZHa.] 


(E)  Nahb  of  Ownbb  of  <<  Cabt  : "  Gbnbbal 

Highway  Act. 

25. — A  light  spring  cart,  used  by  the  maker 
of  agricultural  implements  for  conveying  them 
to  market,  as  well  as  for  driving  himself  and 
family  from  place  to  place,  and  on  which  he 
paid  a  tax  under  32  &  33  Vict.  c.  14.  s.  18,  is 
not  a  "  cart "  within  the  meaning  of  section  76 
of  the  General  Highway  Act,-1835  (5  &  6  Will.  4. 
c.  60),  so  as  to  make  it  necessary  for  the  owner's 
name  to  be  painted  thereon.  Danby  v.  Htmter^ 
49  Law  J.  Bep.  M.C.  16 ;  Law  Bep.  6  Q.B.  D. 
20. 

HONG  KONG. 
[See  Colonial  Law,  22.] 


HOSPITAL. 

Exemption  from  land  tax. 

1. — A  hospital  which  was  erected  before  the 
passing  of  4  Will.  &  M.  c.  1,  imposing  a  land 
tax,  and  the  site  of  which  was  exempted  from 
that  tax  by  the  provisions  of  38  G^o.  3.  c.  6. 
ss.  26  &  29,  was  by  a  decree  of  the  Court  of 
Chancery  removed  to  another  site,  and  the  old 
site  was  discharged  from  the  charitable  trusts 
to  which  it  was  then  subject : — Held  (reversing 
the  decision  of  the  Queen's  Bench  Division,  46 
Law  J.  Bep.  Q.B.  207),  that  tlie  removal  of  the 
hospital  and  the  secularisation  of  the  site  did 
not  remove  the  exemption  from  land  tax  con- 
ferred on  the  site  as  "land  belonging  to  an 
hospital  in  the  fourth  year  of  William  and 
Mary,"  by  88  Geo.  8.  c.  6.  s.  29.  Babbits  v.  Cox 
(App.),  46  Law  J.  Bep.  Q.B.  498  ;  Law  Bep.  3 
Q.B.  D.  307.  Affirmed  on  appeal  (H.L.),  47  Law 
J.  Bep.  Q.B.  386 ;  Law  Bep.  3  App.  Cas.  473 
(jumi.  Cox  V.  Babbits). 

Loom  by. 

2,— In  1763,  lands  were  conveyed  upon  trust 
for  the  plaintiffs,  a  charitable  corporation,  and 
in  1783,  the  plaintiffs  granted  a  lease  of  part  of 
such  lands  to  G.  for  ninety-nine  years  at  a 
peppercorn  rent.  In  1877  the  plaintiffs  com- 
menced an  action  against  K.,  who  was  in  pos- 
session of  the  demised  lands,  on  the  ground 
that  the  lease  being  voidable  under  the  13  Eliz. 
c.  10,  they  had  the  option  to  determine  it  at 
any  time  during  its  continuance,  and  that  the 
Statute  of  Limitations  did  not  commence  to 
run  against  them  until  they  exercised  such 
option :— Held  (affirming  Fry,  J.),  that,  in  the 
absence  of  evidence  to  the  contrary,  the  counter-> 
part  lease  was  prima  facie  evidence  of  the 
plaintiffs'  title  in  fee,  and  that  the  defendant 
being  admittedly  in  possession  of  land  included 
in  the  lease,  the  presumption,  in  the  absence  of 
proof  to  the  contrary,  was  that  he  was  in  pos- 
session under  some  title  derived  through  G. 
Held,  also,  that,  though  the  13  Eliz.  c.  10,  and 
14  Eliz.  c.  14,  were  primarily  directed  against 
eoolesiaatical  personi*  the  ezpresaion  '*  guardian 
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of  any  hospital "  was  wide  enough  to  inclnde 
and  did  include  lay  persons  and  secular  institu- 
tions, and  therefore  that  the  plaintiffs  were 
with^  the  purview,  and  subject  to  the  pro- 
visions of  those  Acts.  But  held  (reversing  the 
decision  of  The  Master  of  the  Bolls),  that  the 
lease  being  voidable  from'  its  commencement, 
the  plaintiJXs'  right  of  entry,  and  therefore  their 
right  of  action  to.  recover  possession,  accrued 
the  moment  the  lease  was  granted,  and  was, 
therefore,  barred  by  the  Statute  of  Limitations. 
The  Governors  of  Magdalen  Hospital  v.  Knott 
(App.),  47  Law  J.  Bep.  Chanc.  726 ;  Law  Bep. 
8  Ch.  D.  709. 

Exemption  from  inhabited   house   duty.    [See 
Inhabitbd  House  Duty,  2.] 

Nmstvnoe  hy:  vf^eetious   diseases,     [See  Nui- 
sance, 7.J 

HOTCHPOT. 
[See  Advancement,  4-7;  Will  Conbtbuc- 

TION,  M.] 

HOUSE    OF    LOBDS. 

[Amendment  of  the  law  in  respect  of  the 
Appellate  Jurisdiction  of  the  House  of  Lords. 
Appointment,  Salary  and  Pension  of  Lords 
Ordinary  of  Appeal.    39  &  40  Vict.  c.  69.] 

Appeal  when  sttstamable, 

1. — Case  in  which  the  House  of  Lords  re- 
viewed a  judgment  of  the  Court  below  (irregu- 
larly given)  in  order  to  stop  litigation  at  the 
request  of  the  parties.  Dudgeon  v.  Thomson 
(H.L.  Sc),  Law  Bep.  3  App.  Cas.  34. 

2. — Appeal  does  not  lie  to  the  House  of 
Lords  from  the  Scotch  High  Court  of  Justiciary. 
Maokmtosh  v.  The  Lord  Adweate  for  8o€ftf-a/nd 
(H.L.  Sc),  Law  Bep.  2  App.  Cas.  41. 

Leofoe  to  appeal  to  Simse  of  Lords. 

3. — In  determining  whether  leave  should  be 
granted  to  appeal  to  the  House  of  Lords  under 
8.  71  of  the  Bankruptcy  Act,  1869,  the  Court 
will  be  guided  by  the  same  principles  as  under 
8.  18  of  the  Bankruptcy  Act,  1849  (12  &  13 
Vict.  c.  106).  jEx  parte  Jaekson  ;  in  re  Bowes 
(App.),  Law  Bep.  14  Ch.  D.  726. 

Praetiee  on  appeals. 

4. — The  House  refused,  after  pronouncing 
decree,  to  hear  any  observations  on  the  part  of 
a  person  not  before  the  House  as  appellant  or 
defendant.  Totes  v.  The  University  College^ 
London  (H.L.),  46  Law  J.  Bep.  Clumc  137; 
Law  Bep.  7  E.  &  I.  App.  438. 

5. — In  cases  of  app^  to  the  House  of  Lords 
there  are  always  two  motions  before  the  House 
— one,  that  the  judgment  under  appeal  be  re- 
versed; the  other,  that  the  judgment  under 
appeal  be  affirmed,  and  the  app^  dismissed 
with  costs.  When  the  votes  are  equal  upon  the 
first  motion,  the  motion  is  lost.    The  seoond 


motion  is  not  put,  as  it  is  assumed  that  it  would 
be  lost  also.  The  judgment  appealed  from  is 
therefore  affirmed,  but  no  ooets  are  given. 
Pryce  v.  The  Monmouthshire  RaUwa/y  and  Canal 
Company  (H.L.),  49  Law  J.  Bep.  Ezdi.  130. 

6. — Where  two  decisions  of  the  House  of 
Lords  are  irreconcileable  that  which  is  more 
recent  and  more  consistent  with  general  prin- 
ciples ought  to  be  preferred.  Campbell  v. 
Campbell  (H.L.  Sc.),  Law  Bep.  6  App.  (Ua,  787. 

Staying  execution  pending  appeal. 

7. — The  practice  as  to  appeals  to  the  House 
of  Lords  has  not  been  altered  by  the  Judicature 
Acts.  An  appellant  from  the  Court  of  Appeal 
in  an  action  attached  to  a  Conmion  Law 
Division  cannot  obtain  stay  of  execution  pen- 
ding appeal  unless  he  g^ves  bail  in  error  as 
directed  by  the  Commion  Law  Procedure  Act^ 
1862,  s.  161 ;  on  so  doing  he  is  entitled  to  stay 
of  execution  as  of  right.  An  application  to 
enlarge  the  time  for  giving  bail  in  error  must 
be  made  to  the  Division  to  which  the  action  is 
attached,  not  to  the  Court  of  AppeaL  Juttioe 
V.  The  Mersey  Steel  ^  Iron  Company  (App.),  Law 
Bep.  1  C.P.  D.  576. 

8. — A  party  to  whom  costs  have  been  ordered 
to  be  paid  will  not  be  restrained  from  enforcing 
the  order  pending  an  appeal  to  the  House  of 
Lords,  if  his  solicitors  undertake  to  refund 
if  the  order  should  be  reversed.  Morgan  v. 
Elford  (App.),  Law  Bep.  4  Ch.  D.  362. 

Order  of,  how  made  order  in  Chancery. 

9. — Where  the  House  of  Lords  had  reversed 
the  decision  of  the  Court  of  Appeal,  the  order 
of  the  House  of  Lords  was  made  an  order  of  the 
Supreme  Court  on  motion,  ex  parte,  in  the 
Division  of  the  High  Court  in  which  the  action 
was  tried.  The  British  Dynamite  Company  v. 
£rebs,  48  Law  J.  Bep.  Cli^c.  800 ;  Law  Bep. 
11  Ch.  D.  448. 

Action  for  costs  on  judgment  of. 

10* — An  action  lies  on  the  judgment  of  the 
House  of  Lords  ordering^  the  appellant  in  an 
unsuccessful  appeal  to  that  House  to  pay  the 
costs  of  such  appeal  to  the  respondent.  I%e 
MarbeUa  Iron  Ore  Company  v.  Allen,  47  Law 
J.  Bep.  C.P.  D.  601. 

Continuing   injunetion  pending   appeai,    [See 
Injunction,  28.] 

HUSBAND  AND  WIFE. 

(A)  Cblbbration  of  Marriage. 

(B)  Action    by   Diyobced    Wife  Against 

Husband. 

(C)  Liability   of   Husband   for  Aots  of 

Wife. 

(a)  Authority  of  wife  to  pledge  husband^s 

cre€lit. 

(b)  Wife^s  breaches  of  trust  during  coverture, 

(D)  ADYANOBliBNT  OB  GiFT  BY  HUBBAND. 


HUSBAND  AND  WIFE. 


276 


(B)  AmnnTT  to  Husband  and  Wifs  fob 
Joint  Lives  :  Tenants  bt  Entibbties. 

(F)  Pbopbbty  of  Wife  Geneballt. 

(a)  Chote  in  action  of  voife :  reduction  into 

postesiion  by  huiband, 
(fi)  Confirmation  by  wife  as  a>gaingt  husband 

of  her  settlement  made  during  mino' 

fity. 
(e)  Aehnomledgment  of  deed  by  wife. 
Id)  Equity  of  wife  to  a  settlem>ent, 
(e)  Mortgage  by   husband   and   wife:  re- 

sultimg  trust. 

(G)  Separate  Pbopebtt  of  Wife. 
{a)  What  is. 

lb)  Bestraiwt  on  anticipation  following  gift 

of  gross  sum, 
(p)  XAMlity  of y  for  wife*s  engagements, 
(d)  Whether  passing  by  her  wiU. 
(0)  Egwtable  estate  tail :  disentailing  deed. 
(/)  Gift  of  to  husband;  evidence  of 
(H)  Mabbied  Woman's  Pbopbbty  Acts. 

(a)  Ea/mings  of  married  woman, 

(b)  Share  under  intestacy, 

lo)  PoUey  of  inswraneefor  benefit  of  wife, 

(d)  Liability  for  antenuptial  and  general 

debts  of  wife, 

(e)  Right  of  married  woman  to  bring  action 

of  trespass. 
(/)  Liability  of  husband  for  antenuptial 
debts  of  wife. 
(I)  Mabbied  Woman   haying   Pbotection 
Obdeb. 

(L)  DOWEB. 

(M)  Sepabation  Deed  :  Custody  of  Child- 
ben. 

[Power  given  to  magistrate  on  conyiction  of 
husband  for  aggravated  assaolt  on  wife  to  make 
Older  equivalent  to  order  for  judicial  separation 
and  alimony.    41  &  42  Vict.  c.  19.  s.  3.] 

[Extension  to  Scotland  of  the  facilities  now 
in  force  in  England  and  Ireland  for  effecting 
polides  of  assnrance  for  the  benefit  of  married 
women  and  children.    43  k.  44  Vict.  c.  26.] 

(A)  Celbbbation  of  Mabbiage. 
[See  MABBIAOE.] 

(B)  Action  bt  Diyobobd  Wife  Against 

Husband. 

1« — ^An  action  by  a  divorced  wife  against  her 
former  hnsband  for  acts  done  during  the  cover- 
ture will  not  lie.  Phillips  v.  Bamet,  46  Law  J. 
Bep.  Q.B.  277 ;  Law  Bep.  1  Q.B.  D.  436. 

(C)  Liability  of  Husband  fob  Acts  of 

Wife. 

(a)  Authority  of  wife  to  pledge  h/uslHMuPs  credit, 

2. — The  defendant  having  held  out  his  wife 
to  the  plaintifE  as  having  authority  to  pledge 
his  credit  afterwards  became  insane.  The 
plaintifE,  being  unaware  of  the  insanity,  con- 
tinned  to  supply  the  wife  with  goods  on  credit : 
— Held,  that  the  defendant  was  liable  to  the 


plaintiff  for  the  price  of  the  goods  so  supplied. 
Drew  V.  Nunn  (App.),  48  Law  J.  Bep.  Q.B.  691 ; 
Law  Bep.  4  Q.B.  D.  661. 

3. — Where  a  suit  has  been  reasonably  insti- 
tuted in  the  Divorce  Court  by  a  wife  against 
her  husband  for  a  divorce,  on  the  ground  of 
cruelty  and  adultery,  the  husband  is  liable  to 
the  wife's  solicitor  for  the  fair  and  reasonable 
costs,  as  between  solicitor  and  client,  which 
have  been  incurred  in  the  prosecution  of  such 
suit,  although  they  may  be  costs  which  the 
Begistrar  of  the  Divorce  Court  has  disallowed 
in  taxing  the  wif e*s  costs  of  such  suit,  as  be- 
tween party  and  party.  Ottamay  v.  Hamxtton^ 
47  Law  J.  Bep.  C.P.  424.  Affirmed  on  appeal, 
47  Law  J.  Bep.  C.P.  725 ;  Law  Bep.  8  C.P.  D. 
393. 

4. — When  a  wife  lives  apart  from  her  hus- 
band under  an  agreement  by  which  she  is  to 
receive  a  specified  income  for  her  maintenance, 
and  is  not  to  apply  to  him  for  anything  more, 
she  has,  so  long  as  he  fulfils  those  conditions, 
no  authority  to  pledge  his  credit ;  nor  can  any 
such  authority  be  implied  from  the  alleged  in- 
adequacy of  her  income.  Eastland  v.  BvrcheU, 
47  Law  J.  Bep.  Q.B.  600 ;  Law  Bep.  8  Q.B.  D. 
432. 

5. — Where  husband  and  wife  live  together, 
and  the  husband  has  privately  forbidden  her  to 
buy  goods  on  credit,  he  is  not  liable  for  the 
price  of  articles  of  dress,  although  suitable  to 
her  rank  in  life,  supplied  to  her  by  a  tradesman 
with  whom  she  has  not  dealt  before,  but  to 
whom  the  fact  that  she  was  so  forbidden  has 
not  been  communicated.  Jolly  v.  Rees  (16  Com. 
B.  Bep.  N.S.  628;  33  Law  J.  Bep.  C.P.  177) 
followed.  Debenham.  v.  Mellon  (App.),  49  Law 
J.  Bep.  Q.B.  497;  Law  Bep.  6  Q.B.  D.  894. 
Affirmed  on  appeal  by  the  House  of  Lords,  60 
Law  J.  Bep.  Q.B.  166 ;  Law  Bep.  6  Q.B.  D.  24. 

6.— A  married  woman  carried  on  business  in 
her  maiden  name.  Her  hnsband  gave  the  trade 
creditors  notice  that  the  business  was  not  his, 
and  that  he  would  not  be  liable  for  the  trade 
debts.  A  creditor  supplied  goods  to  the  wife 
and  drew  bills  on  her  in  her  maiden  name, 
which  she  accepted  in  her  maiden  name.  The 
bills  were  dishonoured  and  she  absconded.  On 
debtor's  summons  by  the  creditor  against  the 
husband  and  wife  to  enforce  payment  by  the 
husband  of  the  amount  due  on  the  bills, — Held, 
that  the  summons  was  vexatious  and  oppres- 
sive and  must  be  dismissed,  for  that,  if  the 
creditor  could  make  out  any  case  against  the 
husband,  his  proper  course  was  to  bring  an 
action.  In  re  Shepherd;  ex  parte  Shepherd 
(App.),  48  Law  J.  Bep.  Bankr.  36 ;  Law  Bep. 
10  Ch.  D.  573. 

(J)  Wif^s  breaches  of  trust  during  cot!erture. 

7. — The  defaults  of  a  feme  trustee  during 
coverture  are  chargeable  to  her  husband.  Tes- 
tator appointed  his  wife  and  two  others  executors 
and  trustees ;  directed  his  business  and  a  lease- 
hold house  to  be  sold,  and  gave  the  residue 
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(wbicb  was  principally  leasehold  property)  to 
his  wife,  directing  that  if  she  married  again  it 
shoold  be  settled  to  her  separate  use  for  life ; 
then  he  bequeathed  the  house  "  if  not  sold,  and 
the  money  settled  as  above  stated  and  all 
money,  &c.,  so  settled  upon  her  for  her  life- 
time "  to  certain  other  persons ;  but  if  his  wife 
should  not  marry  again  he  left  the  property  to 
her  own  disposal  at  her  death.  The  widow 
married  again  two  years  after  testator's  death ; 
the  leaseholds  were  not  converted,  and  she 
received  the  entire  income  till  her  death,  twenty- 
nine  years  afterwards,  by  which  time  the  greater 
portion  of  the  terms  of  years  had  run  out.  Her 
second  husband,  who  survived  his  wife  and  her 
co-trustees,  never  acted  in  the  trust: — Held, 
that  the  leaseholds  ought  to  have  been  con- 
verted upon  the  widow's  second  marriage,  and 
that  the  second  husband  was  liable  as  a  trustee 
having  legal  control  over  the  trust  property, 
for  a  breach  of  trust  in  permitting  the  tenant 
for  life  to  receive  the  entire  income  of  the  un- 
converted property.  In  re  Smith's  EgtaU. 
Clifford  V.  Woihvn^ont  48  Law  J.  Rep.  Chanc. 
206. 

The  husband  was  ordered  to  recoup  to  the 
trust  estate  the  difference  between  the  income 
of  the  leaseholds  received  by  himself  or  his 
wife  during  the  coverture,  and  the  dividends 
which  woidd  have  been  produced  by  a  sale 
thereof  at  the  time  of  her  marriage  and  invest- 
ment of  the  proceeds  in  consols.    Ibid. 

Semble,  that  the  excess  of  income  thus  re- 
ceived by  the  tenant  for  life  must  be  held  as 
received  by  her  husband  through  her  hands. 
Ibid. 

(D)  Adyangsmknt  OB  Gift  by  Husband. 

8* — ^A  husband  transferred  railway  debentures 
into  the  joint  names  of  himself,  his  wife,  and  A. 
He  also  transferred  railway  shares  into  the 
joint  names  of  himself,  his  wife,  A.  and  B.  A. 
and  B.  were,  with  C,  trustees  of  the  marriage 
settlement  of  the  husband  and  wife.  On  the 
death  of  the  husband, — Held,  that  the  invest- 
ments were  in  the  nature  of  an  advancement 
for  the  wife,  for  whom  A.  and  B.  were  trustees. 
In  re  3ykyns*  TnuU,  Law  Bep.  6  Ch.  D.  116. 

Incomplete  gift  ea/rried  out  at  trust,    [See  No. 
84  infra  and  Tbust,  A  2.] 

(E)  Annuity   to  Husband  and  Wipe  fob 
Joint  Livbs  :  Tenants  by  Entibbties. 

9. — In  an  antenuptial  settlement  the  wife's 
father  covenanted  with  the  trustees  to  pay  to 
them  during  his  Uf  e  an  annuity,  upon  trust  to  pay 
the  same  "  unto  and  to  the  use  of  the  husband 
and  wife  during  their  joint  lives,"  and  after  the 
death  of  the  husband  to  the  use  of  the  wife, 
with  trusts  for  the  children  and  the  husband  if 
he  survived  his  wife : — Held,  that  the  husband 
and  wife  took  the  annuity  by  entireties,  and 
therefore  that  the  whole  of  it  was  during  their 
joint  lives  liable  to  the  husband's  debts,  the 
wife  not  being  entitled  to  any  equity  thereout. 


Ward  Y.Wafd,i9  liiw  J. Bep. Chaaa 409 ;  Law 
Bep.  14  Ch.  D.  606. 

(F)  PBOPBBTT  of  Wife  GBHEltALLY. 

(a)  Chose  in  action  of  wife:  reduction  into  pos^ 
session  hy  husband, 

10. — By  an  antenuptial  marriage-settlement, 
a  sum  of  consols  belonging  to  the  husband  was 
settled  after  the  respective  deaths  of  the  hus- 
band and  wife,  and  failure  of  ohildren  (which 
happened),  in  trust  for  the  survivor  of  the 
husband  and  wife  absolutely ;  and  certain  Por- 
tuguese bonds  belonging  to  the  wife  were  settled 
upon  trust  for  the  husband  during  the  joint 
lives  of  himself  and  his  wife,  and  in  case  he 
survived  her  in  trust  for  such  persons  as  she 
should  by  will  appoint,  and  in  default  of  ap- 
pointment for  her  next-of-kin,  eTcluding  the 
husband ;  but  in  case  she  survived  him,  in  trust 
for  her  absolutely.  The  husband  by  his  will 
gave  all  his  property  to  his  wife  absolutely ;  and 
the  wife  by  her  will  gave  all  her  property  to  her 
husband  for  life,  with  remainder  to  her  sisters 
absolutely.  The  husband  and  wife  having 
perished  together  at  sea, — ^Held,  that  the  con- 
sols belonged  to  the  legal  personal  representa- 
tives of  the  husband,  and  the  bonds  to  the  legal 
personal  representatives  of  the  wife.  WolUuton 
V.  Berkeley,  46  Law  J.  Bep.  Chanc.  772 ;  Law 
Bep.  2  Ch.  D.  213. 

11, — An  order  made  in  an  administration 
suit  declared  that  one-fifth  share  in  certain 
property  « belonged  to  J.  W.  and  his  wife  in 
her  right."  This  share  was  afterwards  sold  by 
the  husband  and  wife,  and  the  money  paid  to 
and  received  by  the  husband,  who  predeceased 
his  wife.  After  her  death  the  surviving  execu- 
tors of  the  husband  filed  their  bill  to  set  aside 
the  sale  of  the  one-fifth  share  on  the  ground  of 
fraudulent  concealment : —Held,  that  the  sale 
of  the  share  was  a  redaction  into  possession, 
and  that  the  husband's  representatives  were 
the  proper  parties  to  institute  the  suit.  Widgery 
V.  Tepper^  46  Law  J.  Bep.  Chanc.  679;  Law 
Bep.  6  Ch.  D.  616 ;  affirmed  on  appeal,  47  Law 
J.  Bep.  Chanc.  660 ;  Law  Bep.  7  Ch.  D.  413. 

12. — A  married  woman  became  entitled,  on 
the  intestacy  of  an  uncle,  to  shares,  and  the 
shares  were,  in  pursuance  of  an  agreement  be- 
tween husband  and  wife,  transferred  into  the 
joint  names  of  the  husband  and  wife.  The 
husband  subsequently  deserted  his  wife,  and 
she  obtained  a  magistrate's  protection  order. 
Capital  subsequently  became  payable  on  account 
of  the  shares : — Held,  that  the  shares  had  not 
been  reduced  into  possession,  and  that  the  re- 
turned capital  payable  on  them  belonged  to  the 
wife,  as  being  property  acquired  since  the  date 
of  the  desertion.  Moholson  v.  The  Drury 
Building  Estate  Company  (Xim.),  47  Law  J. 
Bep.  Chanc.  192;  Law  Bep.  7  Ch.  D.  48. 

18.— P.  was  indebted  to  W.  in  2,4001.,  secured 
by  his  bond,  payable  by  yearly  instalments  of 
200Z.  In  1869  W.  died,  having  by  her  will 
appointed  P.'s  wife  her  sole  execntriz  and  re- 
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ddoaxy  legatee.  In  1870  P.  and  bis  wife  passed 
the  residiuuy  account  of  W.  without  inolndingr 
the  bond  debt,  and  P.  applied  to  his  own  u^e 
the  residuary  estate  of  W.  P.  took  possession 
of  the  bond  and  kept  it  until  his  death  in  1871. 
In  1876  P.'s  estate  was  being  administered  by 
the  Court,  and  his  widow  claimed  to  prove  for 
the  amount  of  the  bond  debt : — Held,  that  P. 
had  reduced  the  bond  into  possession,  and  that 
the  debt  was  extinguished.  Price  v.  Prioe 
(App.),  48  Law  J.  Bep.  Chanc.  478 ;  Law  Bep. 
11  Ch.  D.  168. 

14. — The  share  of  a  married  woman,  who 
was  administratrix  and  one  of  the  next-of-kin 
of  an  intestate,  was  received  by  an  agent  ap- 
pointed by  herself  and  her  husband  : — Held,  a 
reduction  into  possession  by  the  husband.  Jn 
re  Barber;  Da/rdier  v.  Chapnum,  Law  Bep.  11 
Ch.  D.  442. 

16. — A  legacy  of  995Z.  bequeathed  to  a 
married  woman  having  been  paid  by  cheque  to 
the  order  of  herself  and  her  husband,  she  and 
her  husband  went  together  to  the  husband*s 
bankers  and  placed  195Z.  to  the  husband's 
credit,  and  opened  a  separate  account  in  the 
wife's  name  with  the  balance  of  8002.,  which 
aeoount  she  afterwards  dealt  with  as  a  feme 
wle.  The  husband  having  gone  into  liquida- 
tion,— Held,  that  the  8002.  had  never  been 
reduced  into  possession,  or  that  even  if  it  had, 
it  had  been  given  by  the  husband  to  the  wife, 
and  belonged  to  her  for  her  separate  use. 
Parker  v.  Leehmere,  Law  Bep.  12  Ch.  D.  266. 

(b)  Omfirfnation  hy  wife  of  her  iettlmtent  made 

during  minority, 

16. — By  a  settlement  made  in  1848  on  the 
marriage  of  C,  who  was  then  a  minor,  certain 
funds  to  which  she  was  then  entitled  in  rever- 
sion, were  settled  upon  the  usual  trusts  for 
husband  and  wife  and  children.  C.  was  left  a 
widow  with  one  son.  While  i^e  was  a  widow 
she  claimed,  as  administratrix  of  her  husband, 
and  against  the  trustees  of  the  settlement,  cer- 
tain policy  moneys.  These  moneys  were  paid 
into  Court,  and  she  consented  to  a  decree  that 
they  should  be  paid  to  the  trustees.  She  mar- 
ried again,  and  had  seven  more  children.  During 
her  second  coverture  the  reversionary  interests 
fell  in,  and  an  order  was  made,  on  petition  in  a 
suit,  for  carrying  over  C.*s  share  in  the  funds  to 
an  account  entitled  the  account  of  C.'s  first 
marriage  settlement,  and  the  dividends  were 
ordered  to  be  paid  to  C.  C.*s  second  husband 
stated  that  this  order  was  made  in  ignorance 
that  it  would  confirm  the  settlement.  C.  never 
claimed  the  dividends  till  after  the  bill  was  filed. 
On  a  bill  by  the  second  husband  against  C.'s 
son  by  the  first  marriage,  for  a  declaration  that 
the  settlement  did  not  bind  the  funds  against 
him,  it  was  held,  that  the  consent  to  the  trustees 
taking  the  policy  moneys,  and  the  order  made 
on  the  petition  amounted  to  a  confirmation  of 
the  settlement.  White  v.  CoXt  46  Law  J.  Bep. 
Ghana  686 ;  Law  Bep.  2  Ch.  D.  887. 

DIOB8T,  1876-1880, 


{e)  Aeknomledgmsnt  of  deed  hy  wife. 

17. — The  Court  refused  to  make  an  order 
under  3^4  Will.  4.  c.  74.  s.  91,  dispensing  with  the 
concurrence  of  the  husband  to  the  execution  of  a 
deed  by  his  wife  on  an  affidavit  by  the  son  that 
the  husband  and  wife  had  for  three  years  been 
living  apart,  in  consequence  of  the  intemperate 
and  violent  habits  of  the  former,  which  rendered 
necessary  his  confinement  in  a  lunatic  asylum 
for  some  time,  and  that,  although  he  had  since 
been  discharged,  he  was  not  in  a  fit  mental 
condition  to  execute  a  deed,  or  understand  its 
nature.  The  Court  directed  that  the  application 
should  be  made  to  the  husband  to  execute,  and 
that  the  result  should  be  stated  to  the  Ck)urt, 
and  that  he  should  have  notice  of  an  application 
for  the  order,  and,  further,  that  there  should  be 
an  affidavit  by  a  medical  man  of  the  husband's 
mental  condition.  In  re  The  Trusts  of  the  Will 
of  Clare,  49  Law  J.  Bep.  C.P.  567. 

(d)  Equity  of  wife  to  a  settlement. 

18. — The  same  principles  are  applicable  with 
regard  to  a  wife's  equity  to  a  settlement  whe- 
ther she  is  entitled  absolutely  to  the  cvrpuSy  or 
whether  she  takes  a  life  interest  only,  and  the 
Court  will,  in  its  discretion,  direct  the  whole  of 
the  dividends  on  a  fund  in  which  the  wife  has 
a  life  interest  only  to  be  paid  to  her  in  exclusion 
of  the  assignee  in  insolvency  of  her  husband. 
Taunton  v.  Morris,  47  Law  J.  Bep.  Chanc.  721 ; 
Law  Bep.  8  Ch.  D.  463.  Affirmed  on  appeal,  48 
Law  J.  Bep.  Chanc.  408 ;  Law  Bep.  11  Ch.  D. 
779. 

19. — In  an  administration  action,  upon  the 
petition  of  a  married  woman  a^olutely  and  im- 
mediately entitled  to  a  share  in  the  residuary 
estate  of  the  testator,  after  decree  but  before 
further  consideration,  the  Court  made  an  order 
enforcing  the  petitioner's  equity  to  a  settlement, 
notwithstanding  that  her  share  had  not  been 
ascertained  or  become  payable.  Robinson  v. 
Robi/Hson,  48  Law  J.  Biep.  Chanc.  607;  Law 
Bep.  12  Ch.  D.  188. 

20. — The  equity  to  a  settlement  of  a  married 
woman  prevails  on  behalf  of  her  diildren  by  a 
former  marriage,  though  of  full  age  and  suffi- 
ciently provided  for,  and  the  Court  will  not 
enquire  what  other  provision  they  have.  Con- 
ington  v.  €KlUat,  46  Law  J.  Bep.  Chanc.  61 ; 
Law  Bep.  1  Ch.  D.  694. 

21. — The  wife  of  a  person  of  unsound  mind 
was  entitled  to  a  fund  in  Court.  An  order  was 
made  in  enforcement  of  her  equity  to  a  settle- 
ment, directing  accumulations  and  future  in- 
come to  be  paid  to  her  separate  use,  with  liberty 
to  apply  in  chambers  for  the  disposal  of  capital 
in  a  similar  manner.  In  re  Dixon^s  Trusts,  48 
Law  J.  Bep.  Chanc.  692. 

22. — In  the  settlement  of  a  wife's  fortune 
under  a  covenant  to  settle  upon  the  wife  for  life, 
with  remainder  to  her  children,  a  power  to  the 
wife  alone  to  appoint  among  her  children  should 
be  inserted.  Oliver  v.  Oliver,  48  Law  J.  Bep. 
Chanc.  680;  Law  Bep.  10  Ch.  D.  766. 
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28. — ^A  married  woman  has  no  equity  to  a 
settlement  out  of  property  given  for  the  benefit 
of  herself  and  her  husband  during  their  joint 
lives  and  the  life  of  the  survivor.  Tn  re  Bryan. 
Godfrey  v.  Bryan,  49  Law  J.  Bep.  Chanc.  504 ; 
Law  Rep.  14  Ch.  D.  616. 

(e)  Mortgage  by  huiha/nd  and  mfe :  resulting 

trtuU. 
24. — A  husband  and  wife  appointed  by  way 
of  mortgage  some  real  estate  legally  settled,  but 
subject  to  an  absolute  power  in  the  husband  and 
wife.  On  redemption  it  was  provided  that  the 
re-oonveyance  should  be  made  to  the  uses  of 
the  settlement.  There  was  a  power  of  sale 
under  which  any  surplus  purchase-money  was  to 
be  held  on  trust  for  the  husband,  his  heirs,  exe- 
cutors, administrators,  and  assigns.  The  power' 
of  sale  was  exercised  after  the  death  of  the 
husband  i^Held,  that  the  surplus  parchase- 
money  belonged  to  the  personal  representative 
of  the  husband.  Jones  v.  Ba^jies,  il  Law  J.  Bep. 
Chanc.  664 ;  Law  Rep.  8  Ch.  D.  206. 

(Q)  Sbpabatb  Pbopbbtt  of  Wifb. 

(a)  Whatii. 

26. — ^After  a  marriage  the  wife,  who  had  for 
some  years  previously  carried  on  a  business  on 
her  own  account,  continued,  with  her  husband's 
consent,  to  carry  it  on  in  her  maiden  name  : — 
Held  (afifirming  the  decision  of  Malins,  V.O.), 
that  the  business,  including  the  stock-in-trade, 
utensils,  capital  and  debts,  as  they  stood  on  the. 
morning  of  the  marriage,  with  all  accretions 
since  that  time,  belonged  to  the  wife  for  her 
separate  use.  Aikiearth  v.  Outram  (App.),  46 
Law  J.  Rep.  Chanc.  687;  Law  Rep.  6  Ch.  D. 
928. 

26. — For  the  purpose  of  determining  whe- 
ther property  is  vested  in  a  married  woman  for 
her  separate  use,  the  whole  frame  of  the  deed, 
will,  or  other  instrument  creating  the  trust  must 
be  narrowly  examined.  In  re  Pea^cock's  Pension 
Fund,  48  liaw  J.  Rep.  Chanc.  265 ;  Law  Rep. 
10  Ch.  D.  490. 

Li  a  deed  the  words  *<  comfortable  mainte- 
nance," coupled  with  a  restriction  on  alienation, 
and  the  whole  frame  and  intention  of  the  deed, 
held  to  vest  personal  property  in  a  married 
woman  to  her  separate  use.    Ibid. 

27. — One  T.  having  been  found  lunatic,  an 
annual  sum  was  ordered  to  be  allowed  out  of  his 
income  "for  the  separate  maintenance  of  his 
wife,  payable  quarterly."  The  wife  accumulated 
out  of  the  allowance  20,000^.,  and  died  during 
the  husband's  lifetime,  having  disposed  of  the 
accumulations  by  her  will.  In  an  action  by  the 
committee  of  the  husband  for  administration, 
the  executor  of  the. will  claimed  by  counter- 
claim probate  of  the  will : — Held,  that  the  ac- 
cumulations were  her  separate  estate.  In  the 
goods  of  Tharp  (App.),  Law  Rep.  3  Pi  D.  76. 

CHft  of  income  for  fnaintenanoe  and  support  of 
a  wife  and  ekUdren :  mfe  whether  ewHtled  for 
separate  use,    [See  Tbust,  D  9.] 


Qf)  lUstraintontmticipaHonfollomng  g^qf 

gross  sum. 

28.— A  testatrix  gave  her  real  and  personal 
estate  to  trustees  to  convert,  and  after  payment 
of  debts,  &c.,  to  invest  the  residue  of  me  trust 
moneys  and  pay  the  income  to  a  tenant  for  life 
(who  pre-deceased  the  testatrix),  and  after  her 
death  to  pay  and  divide  the  same  residue  of  the 
same  trust  moneys  between  two  persons,  one  of 
whom  was  a  nuurried  woman ;  ai^  she  directed 
that  every  gift  made  to  a  woman  by  her  will 
should  be  to  her  separate  use,  and  so  that  she 
should  not  have  power  to  deprive  herself  thereof 
by  anticipation,  and  that  her  receipt  alone,  not- 
withstanding her  coverture,  should  be  a  suffi- 
cient discharge.  The  trustees  paid  the  married 
woman's  share  into  Court.  On  petition  pre- 
sented by  her, — Held,  that  she  was  entitled  to 
an  order  for  payment  out,  while  still  under 
coverture,  notwithstanding  the  restraint  on  an- 
ticipation. In  re  Orough£>n*s  Trusts,  47  Law  J. 
Rep.  Chanc.  796;  Law  Rep.  8  Ch.  D.  460. 

(e)  LidbiUty  of,  for  wife's  engagements. 

29. — The  property  of  a  married  woman  set- 
tled as  she  should  appoint  by  deed  or  will,  and 
in  default  of  appointment  to  her  for  life  for  her 
separate  use,  with  remainder,  if  she  survive  her 
husband,  to  her  executors,  administrators  and 
assigns,  without  restraint  on  anticipation,  is  in 
equity  separate  estate  for  the  purpose  of  being 
bound  by  her  general  engagements.  Mayd  v. 
Field,  45  Law  J.  Rep.  Chanc.  699 ;  Law  Rep.  3 
Ch.  D.  584. 

A.,  a  married  woman,  having  property  so 
settled  on  her,  covenanted  during  the  coverture 
(but  without  reference  to  herself  as  a  married 
woman),  to  cause  1,000Z.  to  be  paid  after  her 
death  to  the  trustees  of  her  daughter's  marriage 
settlement.  The  trusts  were  for  the  daughter 
for  life  for  her  separate  use,  without  power  of 
anticipation,  with  remainder  to  the  husband  for 
life,  ^th  remainder  to  the  children  of  the  mar- 
riage in  the  usual  form.  This  covenant  did  not 
refer  to  the  power,  or  the  property  comprised 
in  the  original  settlement.  Afterwards  by  her 
will,  made  in  execution  of  the  power  during  the 
coverture,  A.  bequeathed  1,0002.  on  trust  for 
the  daughter  for  life,  for  her  separate  use,  with 
remainder  on  certain  trusts  for  her  children 
slightly  different  &om  those,  declared  under  the 
covenant.  She  also  bequeathed  the  residue  of 
her  estate  upon  certain  trusts : — Held,  first,  that 
though  A.'s  covenant  could  not  be  supported  as 
an  execution  of  her  power,  yet  her  property  vras 
so  settled  on  her  as  to  be  bound  by  the  covenant 
as  to  her  general  engagement  binding  her  sepa- 
rate estate.  Secondly,  that  the  gift  of  the  1,0001. 
by  the  will  was  a  satisfaction  to  the  extent  to 
which  the  daughter  and  her  children  took  under 
the  settlement.    Ibid. 

A.  survived  her  husband.  After  his  death  she 
made  savings  out  of  her  settled  property,  and 
sold  some  furniture,  also  part  thereof,  and  in- 
vested the  proceeds  in  stopk ; — Held,  that  nei« 
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ther  the  savings  nor  the  stock  passed  under  her 
will.    Ibid. 

80. — A  married  woman  having  property  set- 
tled on  her  for  her  separate  use  vrithout  power 
of  anticipation  or  alienation  made,  during  her 
coverture,  together  with  her  mother  and  hus- 
band, a  joint  and  several  promissory  note.  Be- 
fore it  became  due  her  husband  died,  after 
which  she  in  no  way  acknowledged  or  ratified 
the  contract.  On  action  brought  against  her  on 
the  note  when  discovert, — Held,  that  the  note 
being  when  made  nudum  pactum  both  at  law 
and  in  equity  did  not  become  binding  on  her 
after  her  husband's  death;  and  her  separate 
property  could  not  be  reached  in  the  action. 
Boberts  v.  Watkin4,  46  Law  J.  Rep.  Q.B.  D.  662. 

81. — Property  limited  to  the  separate  use  of 
a  married  woman  without  power  of  anticipation 
is  not  bound  (at  least  during  the  coverture)  by 
a  charge  fraudulently  created  by  her  in  favour 
of  a  mortgagee  without  notice  of  the  restraint. 
Therefore,  where  the  property  was  a  fund  in 
Court,  and  the  mortgagee  had,  by  virtue  of  a 
power  in  his  security,  obtained  an  order  direct- 
ing payment  of  future  dividends  to  him,  the 
Older  was  upon  the  application  of  the  married 
woman  discharged.  Thomoi  v.  Prioe,  46  Law 
J.  Bep.  Chanc.  761. 

82. — ^A  married  woman,  having  a  life  interest 
in  certain  property  for  her  separate  use,  with- 
out power  of  anticipation,  by  deed  fraudulently 
assigned  her  life  interest  to  a  mortg^ee  for 
value : — Held,  that  the  deed  could  give  no  title 
to  the  mortgagee.  Staadey  v.  8ta/Sey,  47  Law 
J.  Bep.  Chanc.  266 ;  Law  Bep.  7  Ch.  D.  689. 

A  mortgagee,  having  discovered  the  fraud, 
obtained  from  the  married  woman  a  warrant  of 
attorney,  entered  up  judgment  thereon,  and  af- 
terwards obtained  a  charging  order  on  a  divi- 
dend due  to  her  the  very  day  it  accrued  due : — 
Held,  that  this  was  a  mere  device,  to  make  her 
future  income  a  security  for  the  mortgage  debt, 
and  an  attempt  to  do  indirectly  what  could  not 
be  done  directly,  and  that,  therefore,  the  charg- 
ing order  must  be  dischaiged.    Ibid. 

88. — A  married  woman  having  separate  es- 
tate without  power  of  anticipation  cannot  be 
sued  personally  in  respect  of  a  debt  contracted 
during  her  coverture.  In  order  to  charge  her 
personal  estate  her  husband  and  trustees  must 
be  joined  as  defendants.  Atwood  v.  Chiohester 
(App.),  Law  Bep.  8  Q.B.  D.  722. 

84. — A  husband  being  about  to  go  abroad, 
executed  a  deed,  whereby  he  purported  to 
grant,  assign,  transfer  and  set  over  to  his  wife 
a  leasehold  house  and  furniture,  to  hold  the 
same  unto  his  said  wife  as  her  separate  estate : 
— ^Held,  -  that  it  was  the  intention  of  the  hus- 
band to  settle  the  property  on  the  wife,  and 
that  he  thereby  became  trustee  of  the  property 
for  the  separate  use  of  the  wife.  The  wife 
handed  the  title-deeds  of  the  house  to  an 
agent,  in  order  to  raise  2001.  The  agent,  falsely 
representing  himself  as  the  agent  of  the  hus- 
band, by  forged  documents  purported  to  mort- 
gage the  property  to  H.  &  S.  (to  whom  the 


deeds  were  delivered)  for  1,2002.,  which  he  ap- 
propriated. The  wife  repeatedly,  but  in  vain, 
pressed  the  agent  to  return  her  the  title-deeds. 
The  fraud  being  discovered,— Held,  that  the 
wife  had  not  been  guilty  of  such  negligence  as 
to  deprive  her  of  her  right  to  relief  against 
H.  &  S.,  and  that  the  forged  documents  must  be 
.  delivered  up  to  be  cancelled,  and  the  title-deeds 
handed  over  to  her.  Ihx  v.  Hawhtt  49  Law  J. 
Bep.  Chanc.  679 ;  Law  Bep.  13  Ch.  D.  822. 

36. — In  January  and  June,  1876,  a  married 
woman,  having  at  the  time  separate  property, 
not  subject  to  a  restraint  on  anticipation,  by 
deeds  covenanted  to  pay  to  the  plaintifEs 
6,000Z.  and  interest.  In  January,  1880,  the 
husband  died: — Held,  that  all  her  separate 
property  at  the  date  of  the  judgment,  whether 
in  existence  at  the  dates  of  the  deeds  or  after 
acquired,  was  chargeable  with  the  payment  of 
the  amount  due  on  the  oovenants.  Pike  v. 
FUzgibhon,  49  Law  J.  Bep.  Chanc.  493;  Law 
Bep.  14  Ch.  D.  837  (reversed  on  appeal,  but  not 
yet  reported). 

Held  also,  that  separate  property,  which 
during  coverture  she  was  restrained  from  anti- 
cipating, was  chargeable  with  the  payment  of 
the  amount  due.    Ibid. 

86. — Sums  advanced  by  a  stranger  in  pro- 
viding necessaries  for  the  support  of  a  married 
woman,  living  separate  from  her  husband,  are 
debts  binding  her  separate  estate ;  and,  being 
debts  payable  out  of  funds  held  in  trust  for  her 
separate  use,  are  not  barred  by  the  Statute  of 
Liniitations.  Hodgitm  v.  WUU^nuon,  Law  Bep. 
16  Ch.  D.  87. 

87. — A  married  woman  who  was  sued  for  a 
debt  contracted  with  a  creditor  who  believed 
her  to  be  a  feme  tole,  pleaded  coverture,  and 
the  husband  was  then  made  a  party.  It  being 
alleged  that  she  had  separate  estate,  it  was 
deckired  at  the  trial  that  her  separate  estate 
was  chargeable  with  payment  of  the  debt  and 
costs,  and  an  enquiry  was  directed  to  ascertain 
of  what  her  separate  estate  consisted,  and  in 
whom  it  was  vested.  The  Master  certified 
that  the  separate  property  consisted  of  an  an- 
nuity secured  by  the  covenant  of  the  husband, 
contained  in  a  separation  deed,  and  vested  in  a 
trustee.  On  a  summons  by  the  plaintiff  to  shew 
cause  why  he  should  not  be  at  liberty  to  sign 
judgment,  and  the  trustee  not  being  a  party, 
— Held,  that  the  Court  could  only  make  an 
order  declaring  the  debt  (with  interest)  and 
the  taxed  costs  of  the  plaintiff  to  be  a  enlarge 
upon  the  annuity,  but  vrithout  prejudice  to  the 
trustees'  claim,  if  any.  ChUett  v.  JHekemeon, 
Law  Bep.  11  Ch.  D.  687. 

88. — ^A  charge  by  a  married  woman  on  an 
expectation  under  the  will  of  a  living  person 
who  afterwards  died,  leaving  property  to  her 
separate  use,  was  upheld.  Flamer  v.  BuUer, 
49  Law  J.  Bep.  Chana  784 ;  Law  Bep.  16  Ch.  D. 
666. 

89. — At  the  trial  of  an  action,  brought 
against  husband  and  wife  to  recover  the  amount 
of  a  bill  of  exchange  indorsed  by  the  wife  to 
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the  plaintiff,  it  appeared  that  the  wife,  when 
she  indorsed  the  bill,  was  a  married  woman 
possessed  of  a  life  interest  in  certain  property 
settled  to  her  separate  use  without  any  re- 
straint upon  anticipation,  and  that  after  writ 
issued,  but  before  trial,  her  life  interest  was,  by 
deed,  resettled  upon  her  for  her  separate  use 
without  power  of  anticipation.  Judgment 
having  been  entered  for  the  plaintid  for  the 
amount  claimed,  with  a  direction  to  the  Master 
to  enquire  as  to  the  wife's  separate  estate  and 
report  to  the  Court,  and  also  with  an  injunc- 
tion restraining  the  defendants  from  dealing 
with  the  separate  estate  until  the  debt  was 
paid  or  the  money  paid  into  Court,  it  was — 
Held,  on  appeal,  that  this  judgment  was 
wrong :  that  the  proper  order  to  make  was  one  de- 
claring the  plaintiff  entitled  to  be  paid  the  amount 
of  the  debt  out  of  the  estate  (if  any)  to  which 
the  wife  might  be  entitled  for  her  separate  use 
without  restraint  on  her  power  of  dealing 
therewith :  judgment  to  be  entered  for  the  hus- 
band ;  and  (the  plaintiff  having  failed  to  shew 
that  the  wife  at  the  time  of  the  trial  was  en- 
titled to  any  separate  estate  with  power  of 
dealing  therewith)  no  further  order  to  be  made, 
except  that  the  judgment  was  to  be  without 
prejudice  to  such  proceedings  as  the  plaintiff 
might  be  advised  to  take  in  order  to  set  aside 
the  deed  of  resettlement.  Ba/rh&r  v.  Ghregson 
(App.)t  49  Law  J.  Rep.  Exch.  731. 

Cknmt&rclaim  by  huiba/nd  joined  as  formal  de- 
fendant  in  action  to  enforce  right  againtt  tepa^ 
rate  estate  of  wife.     [See  Pbactick,  W  67.] 

Qua/ramty  by  wife  in  contideroHon  of  supply  of 
goods  to  husband :  constrtietion  of  guaranty. 
[See  Principal  and  Bubbty,  3.] 

Married  woman  not  liable  to  be  made  bank' 
rupt.    [See  No.  63  infra.] 

(d)  Whether  passing  by  her  will, 

40. — By  a  marriage  settlement,  the  income 
of  certain  property  was  settled  on  the  wife,  for 
her  life,  for  her  separate  use,  without  power  of 
anticipation ;  and  the  corpus,  if  there  were  no 
children  of  the  marriage,  and  she  survived  her 
husband,  on  her  absolutely,  for  her  separate 
use,  if  she  should  not  survive  her  husband, 
then  as  she  should  by  deed  or  will  appoint.  She 
made  a  will  in  pursuance  of  the  power  in  her 
husband's  lifetime,  and  survived  him,  but  did 
not  republish  the  will  after  his  death.  There 
were  no  children  of  the  marriage : — ^Held,  that 
the  will  passed  her  separate  property.  Bishop 
V.  Wallt  46  Law  J.  Rep.  Chanc.  773 ;  Law  Rep. 
3  Ch.  D.  194, 

41, — A  married  woman  to  whom  property  is 
limited  for  life  for  her  separate  use,  with  a 
power  to  appoint  by  will,  by  exercising  the 
power  makes  the  property  assets  for  payment 
of  debts  payable  out  of  her  separate  estate.  In 
re  Harvey's  Estate.  Gilbert  v.  Harben^  49  Law 
J.  Rep.  Chanc  3 ;  Law  Rep.  13  Ch.  D.  216. 
[And  see  No.  29  supra ;  PoWBB,  8.] 


(0)  Eqmtahle  estate  tail :  dismtaUing  deed, 

42. — A  married  woman  having  an  estate  tail 
settled  to  her  separate  use  without  power- of 
anticipation  as  to  the  income  may  by  a  dis- 
entailing deed  enlarge  her  estate  tail  into  a  fee 
simple,  and  limit  the  fee  to  her  separate  use, 
with  a  power  to  dispose  of  it  so  as  to  defeat 
her  husband's  title  by  the  curtesy,  notwith- 
standing the  bankruptcy  of  her  husband. 
Cooper  V.  MacdonaXd  (App.),  47  Law  J.  Rep. 
Chana  373  ;  Law  Rep.  7  Ch.  D.  288. 

(  /)  Oift  of  to  husband :  evidence  of. 

48. — ^A  married  lady  received  a  banker's 
draft  for  the  amount  of  a  legacy  given  to  her 
separate  use.  She  gave  the  draft  to  her  hus- 
band, who  paid  it  into  his  current  account,  and 
on  the  same  day  placed  it  upon  a  deposit  ac- 
count in  his  own  name,  and  then  shewed  his 
wife  the  deposit  note.  He  died  very  shortly 
after.  The  widow  gave  evidence  that  she  never 
intended  to  give  up  the  control  of  this  money : 
— Held,  that  the  executors  of  the  husband  must 
pay  her  this  sum.  Cfreen  v.  CarUU^  46  Law  J. 
Rep.  Chanc.  477 ;  Law  Rep.  4  Ch.  D.  882. 

(H)  Marbibd  Woman's  Pbopbbtt  Aotb. 
(a)  Eam/ings  qfmaaried  woman. 

44. — The  husband,  owing  to  intemperance, 
became  incapable  of  carrying  on  his  business, 
and  was  placed  in  an  infinnary.  His  wife 
carried  on  his  business  for  several  months,  and 
borrowed  money  for  the  purpose.  The  husband, 
on  his  return  from  the  infirmary,  did  not  inter- 
fere with  the  business,  but  occupied  a  room  in 
the  upper  part  of  the  house.  Meat  purchased 
by  the  wife  having  been  seized  in  execution  for 
a  debt  of  the  husband, — Held,  that  there  was  a 
separate  trading  by  the  wife,  and  that  the 
g^ds  seized  were  her  property.  Lovell  v.  iV2»9- 
ton,  Law  Rep.  4  C.P.  D.  7. 

45. — Under  the  Married  Woman's  Property 
Act,  1870,  the  separate  earnings  of  a  deceased 
married  woman  are  equitable  assets  distribut- 
able pari  passu  amongst  all  her  creditors,  and 
her  executor  is  therefore  not  entitled  to  retain 
his  own  debt  out  of  such  separate  earnings  in 
piriority  to  her  other  creditors.  Jn  re  Poole's 
Estate.  Thompson  v.  Benfiettt  46  Law  J.  Rep. 
Chanc.  803 ;  Law  Rep.  6  Ch.  D.  739. 

(Jf)  Share  under  intestacy. 

46.— The  limit  of  2002.  fixed  by  section  7  of 
the  Married  Woman's  Property  Act,  1870,  ap- 
plies only  to  money  coming  to  the  married 
woman  by  "  deed  or  will,"  and  not  to  personal 
estate  to  which  she  may  have  become  entitled 
as  next-of-kin  of  an  intestate.  Such  per- 
sonal estate,  therefore,  wiiatever  may  be  its 
amount  or  value,  belongs,  where  unaffected  by 
any  settlement,  to  her  for  her  separate  use,  and 
may  be  tianslarred  or  paid  to  hsr  upon  her 
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sepaiate  receipt,  without  the  necessity  of  any 
examination.  Qussrei  whether  the  8th  section 
does  not  apply  to  oarpu$f  as  the  "rents  and 
profits  **  therein  mentioned  are  not  limited  to 
those  arising  during  the  life  of  the  married 
woman.  In  re  Vo$8,  King  v.  Vo$s^  Law  Bep. 
18  Ch.  D.  604. 

(o)  PoUey  of  imwranoe  for  benefit  of  wife, 

47. — Upon  a  petition  presented  under  sec- 
tion 10  of  the  Married  Woman's  Property  Act, 
1870,  for  the  appointment  of  trustees  to  receive 
the  moneys  payable  under  a  policy  effected  by  a 
husband  for  the  benefit  of  his  wife  and  children,- 
the  Court  will  declare  the  rights  and  interests 
therein  of  the  widow  and  children  of  the  de- 
ceased. In  re  MeUor'i  PoUoy  2'rtutSf  47  Law  J. 
Bep.  Chanc.  246 ;  Law  Bep.  6  Ch.  D.  127 ;  7  Ch. 
D.  200. 

The  husband  haying  died  insolvent,  and  the 
income  of  the  policy  moneys  being  insufficient 
to  maintain  his  widow  and  infant  daughters, 
the  Court  directed  the  moneys  to  be  distributed, 
as  if  the  husband  had  died  intestate — one-third 
to  be  paid  to  the  widow,  and  the  income  of  the 
remaining  two-thirds  to  be  paid  to  her,  during 
the  minority  of  the  daughters,  for  their  main- 
tenance.   Ibid. 

48. — After  the  passing  of  the  Married 
Woman's  Property  Act,  1870,  a  trader  being 
entitled  to  two  policies  of  assurance  on  his  own 
life,  upon  each  of  which  one  premium  only  had 
been  paid,  surrendered  them  to  the  insurance 
office,  and  obtained  in  lieu  thereof  two  new 
policies  under  the  same  premiums,  and  ex- 
pressed upon  the  face  of  them  to  be  for  the 
benefit  of  his  wife,  if  living  at  his  death,  for 
her  sole  and  separate  use,  and  bearing  endorse- 
ments to  the  effect  that  they  should  be  entitled 
to  the  same  privileges  as  policies  opened  with 
the  company  at  the  date  of  the  original  policies. 
Within  two  years  after  obtaining  the  new  poli- 
cies he  filed  a  petition  for  liquidation  under  the 
Bankruptcy  Act,  1869,  and  shortly  afterwards 
died.  Upon  a  bill  filed  by  the  trustee  in  the 
liquidation  against  the  widow  and  the  insur- 
ance company,  one  of  the  Vice-chancellors 
held  (46  Law  J.  Bep.  Chanc.  96)  that  the  trans- 
action amounted  to  a  voluntary  settlement, 
within  the  meaning  of  the  91st  section  of  the 
Bankruptcy  Act,  1869,  and  was  therefore  void 
as  against  the  trustee;  but  upon  appeal,  the 
Court  having  come  to  the  conclusion  upon  the 
evidence,  firsts  that  the  original  policies  had  no 
SDirender  value  at  the  time  of  the  substitution 
of  the  new  policies ;  and,  secondly,  that  the 
premiums  upon  the  new  policies  had  been  paid 
out  of  the  wife's  separate  property,  reversed 
the  decision,  and  dismissed  the  bill  with  costs. 
Molt  V.  EveraU  (App.),  46  Law  J.  Bep.  Chanc. 
433 ;  Law  Bep.  2  Ch.  D.  266. 

Held  also,  that  the  insurance  company  could 
only  recover  their  costs  against  the  plaintiff, 
and  were  not  entitled  to  retain  them  out  of  the 
policy  moneys.    Ibid. 


(d)  lAoMityfoT  antenuptial  and  general 
debts  qf  wife, 

49. — Income  settled  to  the  separate  use  of  a 
married  woman  is  liable  under  section  12  of 
the  Married  Woman's  Property  Act,  1870,  for 
her  debts  contracted  before  marriage,  although 
it  is  subject  to  restraint  on  anticipation.  The 
London  and  Provincial  Bank  v.  Bogle,  47  Law 
J.  Bep.  Chanc.  301 ;  Law  Bep.  7  Ch.  D.  773. 

In  an  action  in  the  Queen's  Bench  Division 
against  a  husband  and  wife  jointly  for  a  debt 
contracted  by  the  wife  before  marriage,  costs 
of  defence  were  recovered  by  the  husband 
under  section  3  of  the  Married  Woman's  Pro- 
perty Act  (1870)  Amendment  Act,  1874,  and 
were  paid  to  '^^^  by  the  plaintiffs.  In  a  sub- 
sequent action  (commenced  by  the  plaintiffs  in 
the  Chancery  Division  for  the  purpose  of  en- 
forcing the  judgment  obtained  by  them  in  the 
first  action  against  the  wife)  the  same  costs 
were  ordered  to  be  repaid  to  the  plaintifib  out 
of  the  wife's  separate  estate.    Ibid. 

50. — The  statement  of  claim  in  an  action 
brought  against  husband  and  wife,  married 
after  the  30th  of  July,  1874,  to  recover  a  debt 
due  from  the  wife  before  her  marriage,  need 
not  state  that  the  husband  has  received  any  of 
the  assets  in  respect  of  which  he  is  made 
liable  for  such  a  debt  by  the  Married  Woman's 
Property  Amendment  Act.  Mattkejoi  v.  Whittle, 
49  Law  J.  Bep.  Chanc.  369 ;  Law  Bep.  13  Ch.  D. 
81L 

When  a  debt  is  payable  on  demand,  the  ser- 
vice of  a  writ  of  summons  is  a  sufficient  de- 
mand.   Ibid. 

61. — ^An  action  cannot  be  brought  against  a 
married  woman  without  joining  her  husband 
as  the  defendant,  though  the  action  be  brought 
only  in  order  to  declare  that  property  from  her 
separate  earnings,  and  which  had  become  her 
separate  property  within  the  meaning  of  the 
Married  Woman's  Property  Act,  1870  (33  &  84 
Vict.  c.  93),  might  be  made  chargeable  with  the 
payment  of  a  debt  she  had  contracted  whilst 
living  apart  from  her  husband.  Hdnoocht  ^ 
Company  v.  Zablache,  47  Law  J.  Bep.  C.P.  614 ; 
Law  Bep.  3  C.P.  D.  197. 

52, — The  separate  estate  of  a  woman  mar- 
ried since  1870  held  liable  in  an  action  on  a 
joint  and  separate  promissory  note  by  her  and 
her  husband  for  money  lent  to  him.  Held  also, 
that  her  trustees  need  not  be  parties.  Dames 
v.  Jenkhu,  Law  Bep.  6  Ch.  D.  728. 

53, — ^A  married  woman  is  not-  liable  to  be 
made  a  bankrupt,  though  she  has  a  separate 
estate,  and  has  incurred  debts  subsequent  to 
her  marriage.  The  Married  Woman's  Property 
Act,  1870,  has  made  no  difference.  Although 
the  distinction  between  traders  and  non-traders 
has  been  abolished,  a  person  to  be  made  a 
bankrupt  must  still  be  one  who  can  be  sued 
personally,  as  upon  and  for  a  debt,  and  against 
whom  judgment  can  be  given  with  all  its  con- 
sequences, which  is  not  the  case  with  a  married 
woman  with  separate  estate,  for  the  'separate 
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estate  only  is  liable  to  be  attacbed  to  satisfy 
engagements  contracted  on  tbe  faith  of  it  Ea 
pwlrte  Jonei ;  in  re  ChriueU  (App.),  48  Law  J. 
Bep.  Bankr.  109;  Law  Bep.  12  Ch.  D.  484. 

(0)  Right  ofwMnied  womaoi  to  bring  action  of 

tre$pats, 

54. — Under  tbe  Married  Woman's  Property 
Act,  1870,  a  married  woman  can  maintain  an 
action  in  ber  own  name  against  a  wrong-doer 
for  ber  expnlsion  from  a  beerbonse,  in  wbich 
sbe  carried  on  business  apart  from  ber  bosband, 
and  for  loss  of  profits,  stock  in  trade  and 
fixtures  wbich  sbe  had  pnichased  with  her  sepa- 
rate earnings,  it  being  a  remedy  for  tbe  protec- 
tion of  her  property  within  ibe  meaning  of 
section  11.  Moore  y.  JSokinson,  48  Law  J.  Bep. 
Q.B.  166. 

A  married  woman  living  apart  from  her  hus- 
band had  accnmnlated  enough  of  her  separate 
earnings  to  purchase  the  go(^will  and  stock  of 
a  beerhouse,  wbich  was  taken  for  ber  by  S.,  to 
whom  the  Ucenoe  was  transferred,  and  who 
agreed  with  tbe  landlord  not  to  do  anything  to 
imperil  tbe  licence  on  pain  of  forfeiting  the 
tenancy  and  tbe  fixtures.  S.  executed  a  decla- 
ration of  trust  in  favour  of  tbe  plaintiff,  and 
handed  it  to  ber  with  the  licence  indorsed  in 
blank;  and  sbe  carried  on  tbe  business.  B. 
having  gone  away  to  sea,  tbe  defendant,  tbe 
landlord,  served  a  notice  at  the  house,  requiring 
him  to  remove  his  goods  by  tbe  following  day, 
and  on  tbe  following  day  entered  and  took  pos- 
session, turning  tbe  pliuntiif  and  ber  furniture 
out  of  the  bouse : — Held,  on  action  brought  to 
recover  damages  for  the  expulsion,  that,  in  tbe 
absenoe  of  evidence  that  the  house  had  been 
improperly  conducted,  the  absence  of  S.,  the 
licensed  person,  did  not  cause  tbe  licence  to  be 
imperilled  so  as  to  create  a  forfeiture,  and 
justify  tbe  entry  by  tbe  defendant.    Ibid. 

(/)  Husband's  UdbUityfor  wife's  debts, 
66. — Beal  and  personal  estate  was  given  by 
will  to  A.  and  B.  to  permit  X.  to  receive  the  in- 
come during  bis  life,  remainder  to  tbe  use  of 
T.»  an  infant  On  the  death  of  X.  leaving  his 
widow  and  T.  otherwise  unprovided  for,  the 
Ck)urt  made  an  order  for  the  payment  of  tbe 
whole  income  of  T.*8  property  for  her  mainte- 
nance to  X.'s  widow  by  A.  and  B.  Shortly 
afterwards,  the  circumstances  of  X.*s  widow 
improved,  but  A.  and  B.,  till  tbe  death  of  B.,  in 
1851,  and  after  that  event  A.  alone,  still  paid 
the  gross  income  (without  ever  paying  succes- 
sion duty)  to  X.'s  widow  during  Y.'s  minority. 
T.  attained  twenfy-one  in  1873,  married,  and 
sought  to  charge  A.  and  the  estate  of  B.  with, 
first,  excess  of  payments  for  maintenance,  having 
regard  to  X.'8  widow's  altered  circumstances; 
secondly,  dilapidations;  thirdly,  amount  paid 
for  succession  duty,  with  interest : — Held,  first, 
that  the  order  was  a  protection  during  tbe 
joint  lives  of  A.  and  B.,  but  that  the  trust  so 
created  did  not  survive,  and  that  an  enquiry 
must  therefore  be  directed  whether  A.  properly 


paid  tbe  whole  income  from  1861 ;  secondly, 
that  ^ey  were  under  no  liability  for  dilapida- 
tions ;  thirdly,  that  they  were  liable  for  succes- 
sion duty,  but  not  for  the  interest  Brown  v. 
Snwth,  46  Law  J.  Rep.  Chanc.  866;  on  appeal, 
Law  Bep.  10  Ch.  D.  877. 

X.'8  widow,  in  1863,  married  J.  W.,  who  died 
in  1872.  On  the  7tb  of  May,  1874,  sbe  married 
B.  W.  T.  sought  to  charge  J.  W.'s  estate,  T.'s 
separate  estate,  if  any,  and  B.  W.  in  the  same 
way : — Held,  first,  that  J.  W.'s  liability  in  re- 
spect, as  well  of  bis  wife's  receipt  of  income 
from  1861  to  1863,  as  of  ber  accountability  for 
succession  duty,  terminated  with  the  coverture ; 
second,  that  B.  W.  was  similarly  protected  by 
section  12  of  tbe  Married  Woman's  Property 
Act,  1870 ;  third,  that  J.  W.'s  estate  was  liable 
for  tbe  receipts  of  income  from  1863  to  1873. 
Ibid. 

66. — Mrs.  P.,  being  absolutely  entitled  to 
twenty-six  shares  in  tbe  W.  bank,  in  May,  1878, 
married  H.,  having  previously  executed  a  set- 
tlement of  the  shures,  which,  however,  was 
never  registered,  and  did  not  in  any  way 
come  to  the  knowledge  of  the  bank.  In  the 
winding-up  H.'s  name  was  put  upon  the  list  as. 
a  contributory  in  bis  own  right.  On  a  sum- 
mons to  vary  the  certificate, — Held,  that,  as 
under  the  78th  section  of  the  Companies  Act, 
1862,  H.  was  liable  to  contribute  tbe  same  sum 
as  his  wife  would  have  been  liable  to  contri- 
bute if  sbe  bad  not  married,  and  also  as,  under 
the  76th  section  of  the  same  Act,  such  liability 
created  a  debt,  H.,  upon  bis  marriage,  became 
a  debtor  to  the  company,  and  not  merely  the 
husband  of  a  debtor,  and  therefore  that  the 
"  Married  Woman's  Property  Act  (1870)  Amend- 
ment Act,  1874,"  bad  no  application,  and  that 
H.  had  rightly  been  put  upon  tbe  list  as  a  con- 
tributory in  bis  own  right,  but  that  tbe  more 
proper  mode  of  entering  his  name  on  tbe  list 
would  be  as  a  contributory  under  the  78th  sec- 
tion of  the  Companies  Act,  1862.  In  re  The 
West  of  England  and  South  Wales  District  Bam^ 
ffateher^s  Case,  48  Law  J.  Bep.  Chanc.  723 ;  Law 
Bep.  12  Ch.  D.  284. 

57. — By  the  law  of  Jersey  tbe  husband  is 
liable  for  tbe  antenuptial  debts  of  his  wife, 
while  by  tbe  law  of  England  (Married  Woman's 
Property  Act,  1874)  the  husband  is  not  liable 
for  tbe  antenuptial  debts  of  bis  wife,  except  to 
the  extent  of  certain  assets  derived  from  ber 
and  specified  in  section  6  of  that  Act.  The 
defendant  and  bis  wife  were  sued  in  England 
for  a  debt  which  had  been  contracted  by  tbe 
wife  before  marriage.  Tbe  debt  was  for  goods 
sold  in  Jersey  to  tbe  wife  while  a  feme  sole  re- 
siding there;  sbe  subsequently  had  come  to 
England,  and  there  married  the  defendant,  an 
Englishman.  At  tbe  time  of  tbe  marriage  the 
Married  Woman's  Property  Act,  1874,  was  in 
force.  There  were,  however,  no  assets  derived 
from  the  wife  for  wbich  the  husband  could  be 
rendered  liable  within  section  6  : — Held,  that, 
the  husband  was  not  liable.  Be  Oruchy  v.  WVis 
48  Law  J.  Bep.  C.P.  726 ;  Law  Bep.  4  C.P.  D.  362^ 
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(I)  Mabbibd  Woman  haying  Pbotbotion 

Obdbb. 

68. — ^A  manied  woman,  deserted  by  her  hus- 
band, and  Ukving  obtained  a  protection  order, 
was  plaintiff  in  an  administration  suit,  being 
entitled  to  sue  as  a  feme  sole,  nnder  20  Sc  21 
Vict,  c  d5.  ss.  20,  21  and  26 :— Held  that,  on  an 
application  by  her,  qn  further  consideration  of 
the  cause,  for  payment  out  of  her  share  in  the 
estate,  she  must  make  an  affidavit  of  continu- 
ance of  desertion,  and  also  of  no  settlement. 
Btvart  Y,  Chftbb,  45  Law  J.  Bep.  Ghano.  108. 
[And  see  No.  12  supra.] 

(E)  DOWBB. 

68. — A  woman  who  was  married  before  the 
Dower  Act  came  into  operation  joined  in  a 
mortgage  by  her  husband  of  his  frediold  to  re- 
lease her  dower,  the  equity  of  redemption  and 
trusts  of  surplus  arising  from  a  sale  being  re- 
served to  the  husband,  Ms  heirs,  executors  and 
assigns : — Held  (reversing  the  dedsionof  Bacon, 
Y.C.,  46  Law  J.  Bep.  c£mc.  545 ;  Law  Bep.  4 
Ch.  D.  639),  that  the  equity  of  redemption  was 
not  charged  with  the  amount  of  dower  against 
a  subsequent  assign  of  ^e  husband.  Ikiwion 
V.  The  Bank  cf  WhxUhaftm.  (App.),  46  Law  J. 
Bep.  Chanc.  884 ;  Law  Bep.  6  Ch.  D.  218. 

(M)  Separation  Dbbd:  Custody  of 
Childbbn. 

60. — A  separation  deed,  executed  after  the 
passing  of  the  Infants  Custody  Act,  1873,  con- 
tained a  covenant  by  the  husband  that  the 
mother  should  have  the  sole  custody  and  con- 
trol of  their  infant  daughter,  except  for  one 
month  in  every  year.  l£e  mother  afterward 
adopted  speculative  religious  opinions,  and 
published  a  work,  which  was  fqund  by  a  jury 
to  be  calculated  to  deprave  public  morals,  but 
at  the  same  time  they  entirely  exonerated  her 
from  any  corrupt  motives  in  publishing  it.  On 
a  petition  by  tiie  infant,  by  her  father  as  her 
next  friend,  under  the  IidEants  Custody  Act, 
1873, — Held  (affirming  the  decision  of  the  Mas- 
ter of  the  BoUs),  that  it  was  for  the  benefit  of 
the  infant  to  remove  her  from  the  custody  of 
the  mother  to  that  of  the  father.  In  re  Betant 
(App.),  48  Law  J.  Bep.  Chanc.  497 ;  Law  Bep. 
12  Ch.  D.  605  nom.  {Besant  v.  Wood). 

Quaere :  Whether  the  effect  of  a  covenant  by 
a  husband  in  a  separation  deed,  executed  since 
the  Infants  Custody  Act,  1873,  giving  up  the 
custody  of  children  to  the  mother,  is  to  incapa- 
citate him,  in  toto,  from  exercising  his  parental 
power  and  authority  over  the  children,  unless 
the  Court,  in  the  exercise  of  its  discretion  under 
the  Act,  otherwise  directs.    Ibid. 

8trit  for  reitUvUon  of  eof^uffol  rights :  iepara- 
Hon  deed  a  har  to  ndt :  pleading  $etparaHon 
deed.    [See  Divobcb,  20.] 

MeceUfing  ttolen  goods :  aduUerer  receiving  goods 
from  wife :  wife  not  liable  to  eofmetion  for 
stealing  goods  of  husband.    [Bee  Ebcbiyino 
Btolbn  GK)oi>s,  9.] 


ILLBGALITY. 

Assignment  of  dehtof^s  estate  for  benefit  of  ere^ 
ditors.    [See  Contbact,  8.] 

Association.    [See  LoTTBBY  Acts,  1.] 

BiU  of  sale:  oomjHnMding  felony.  [See  Bill 
OF  Salb,  49.] 

Contract.     [See    Contbact,  3-16;    Mabinb 

INSUBANCB,  2.] 

Fraudulent  purjHfse,  delwery  of  goods  for :  right 
to  repudiate.    [See  Fbaud,  3.] 

Qamvng  contract.  [See  Contbact,  9-15; 
Gaming.] 

InswroMie :  policy  by  father  on  sorCs  Hfe.     [See 

INBUBANOB,  1.] 

Insurance  "  without  benefit  of  salvage.**  [See 
Mabinb  Inbubancb,  1.] 

Landlord  and  tenant:  premises  let  fo^ purpose 
subsequently  made  illegal.  [See  Coybnant, 
13.] 

ILLEGITIMATE  CHILDBEN. 

A  will  was'  admitted  as  evidence  of  the 
illegitimacy  of  the  testator's  reputed  son.  Mur- 
ray V.  MUner,  48  Law  J.  Bep.  Chanc.  776. 

Appointment  to.    [See  PowEB,  18.] 

JSvidence  of  illegitimaey.  [See  Evidbncb, 
16, 17.] 

Oift  by  wiU^to,  [See  Will  Constbuction,  H 
11-14.] 


ILLUSOBY  APPOINTMENTS  ACT. 
[See  POWBB,  20.] 

IMPLICATION. 

Bequest :  revocation  of.  [See  Will  Conbtbuo- 
tion,  1 16.] 

Covetuint  to  buy  beer  of  brewer  :  implied  condi' 
tion  to  supply  good  beer.  [See  Coybnant, 
15.] 

Lease  of  furnished  house :  implied  condition  that 
house  fit  for  occupation.  [See  Landlobd  and 
Tbnant,  2.] 

Life  estate  by  implication.  [See  Will  Con- 
stbuction, I  15.] 

Right  of  way:  la/ttdlord  and  tenant.  [See 
Way,  5.] 

Support :  implied  covenant  for,  on  sale  of  land. ' 
[See  Injunction,  21.] 

WUl:  construction :  implied  gift  to  children  of 
daughter.    [See  Will  Conbtbuction,  1 13.] 


IMPOUNDING. 
A'Mmals  without  food  ot  water.  [See  ANiifAI^  2.] 


989 


IMPBIBOKMBNT'-INCLOSUBB. 


IMPBISONMJ&KT. 

L — Where  a  term  of  one  calendar  month's 
impridomnent  begins  in  one  month  and  ends 
in  another,  the  month  must  be  calculated  from 
the  day  on  which  the  imprisonment  commences 
to  the  day  before  the  (numerically)  correspond- 
ing day  in  the  following  month.  If  there  is 
no  audi  numerically  corresponding  day,  the 
term  will  end  on  the  last  day  of  the  following 
month.  Migotti  v.  Colville  (App.),  48  Law  J. 
Hep.  C.P.  695  (affirming  the  decision  of  Den- 
man,  J.,  48  Law  J.  Bep.  M.C.  48). 

INCLOSTTRB. 

(A)  Lakd  Tax:  Liability  to,  not  trans- 

ferred. 

(B)  RiOHTB  OP  Way. 
{a)  Award  of . 

(d)  ExHnguUhment  of. 

(C)  Praikagb  Bate  :  Power  to  levy  Dis- 

tress. 

(A)  Land  Tax:    Liability  to,  not  trans- 
ferred. 

1. — Upon  an  exchange  of  lands  under  6  &  7 
Will.  4.  c.  115  (which  contains  a  clause  assimi- 
lating the  tenure  and  quality  of  lands  ex- 
changed and  allotted  to  that  of  the  lands  m 
respect  of  which  the  allotment  or  exchange  is 
made),  the  statute  does  not  transfer  a  liability 
to  land  tax,  from  one  property  exchanged  to 
the  other.  Cooeh  v.  Walden,  46  Law  J.  Bep. 
Chanc.  639. 

Circumstances  of  delay  considered  not  to 
amount  to  a  waiver  of  requisitions  on  title. 
Ibid, 

A  lady  was  entitled  under  a  will  to  a  share 
of  an  estate  which  after  the  testator's  death  was 
varied  by  allotments  and  exchanges  under  the 
above  Inclosure  Act.  She  afterwards  devised 
her  share  of  the  estate  "  as  devised "  to  her 
*<  by  testator's  will :"— Held,  that  this  passed  the 
lady's  share  in  the  estate  in  its  actual  condi- 
tion.   Ibid. 

(B)  Bight  of  Way. 

(a)  Award  of. 

2. — Strips  of  land  having  been  allotted  by 
an  award  under  an  Inclosure  Act  to  different 
persons,  there  was  awarded  to  the  owners  for 
the  time  being  of  the  allotments  "  a  way,  right 
and  liberty  of  passage  for  themselves  and  their 
respective  tenants  and  farmers  of  the  said  lands 
and  grounds,  as  well  on  foot  as  on  horseback, 
as  with  their  carts  and  carriages,  and  to  lead 
and  drive  their  horses,  oxen  and  other  cattle," 
as  often  as  occasion  should  require,  from  a 
highway  adjoining  the  outside  strip  over  the 
east  end  of  the  allotments  to  their  respective 
allotments,  "doing  as  little  damage  to  the 
soil,  or  the  com,  grass  or  herbage  "  as  might 
be,  with  a  provision  that  if  any  owners  should 
street  out  the  way  through  their  respective 


allotments,  the  same  should  be  made  and 
for  ever  remain  at  least  eleven  yards  wide : — 
Held,  that  there  was  no  implied  restriction  of 
the  right  of  way  to  agricultural  purposes. 
Held  iSso,  that  a  person  entitled  to  a  right  of 
way  is  entitled  to  make  an  efficient  way  for 
any  purposes  for  which  he  is  entitled  to  use  it, 
and  desires  to  use  it ;  and  held,  therefore,  that 
the  owners  of  any  allotment,  on  converting 
the  same  into  buUding  land,  might  form  a 
metalled  road  to  the  highway  over  the  east  end 
of  the  intervening  plots.  Nemoomen  v.  CkmUon 
(App.),  46  Law  J.  Bep.  Chanc.  559 ;  Law  Bep. 
6  Ch.  D.  133. 

(h)  JExtinffwiikment  qf. 

8. — H.  sold  Whiteacre  to  the  defendant,  re- 
serving all  rights  to  an  allotment  in  respect 
thereto  under  a  pending  inclosure.  The  con- 
veyance was  made  with  all  ways  *'  to  the  said 
lands  appertaining,  or  held,  or  used,  or  occupied 
therewith."  At  the  time  of  l^e  conveyance 
there  were  certain  trackways  across  Blackacre 
(then  part  of  the  waste  awaiting  inclosure), 
which  had  been  used  with  Whiteacre  for  more 
than  forty  years.  Blackacre  was  subsequently 
allotted  to  H.,  and  by  him  before  the  award 
sold  to  C,  who  devised  it  to  the  plaintiff.  The 
trackways  were  not  set  out  in  the  award: — 
Held  (aiming  the  decision  of  the  Court  of 
Appeal,  47  Law  J.  Bep.  Exch.  639 ;  Law  Bep.  3 
Bx.  D.  303),  that  upon  the  making  of  the  award 
the  trackways  were  stopped  up  and  extinguished 
by  8  &  9  Vict.  c.  118.  s.  68,  in  favour  of  H.  and 
all  claiming  through  him,  notwithstanding  the 
terms  of  the  conveyance  to  the  defendant. 
TuTTUfT  V.  Crush  (H.L.),  48  Law  J.  Bep.  Exch. 
481 ;  Law  Bep.  4  App.  Cas.  221. 

(C)  Drainage  Bate:  Power  to  levy 

DlBTRBSfl. 

4. — By  an  Act  for  enclosing  certain  common 
lands,  commissioners  were  empowered  by  their 
award  to  order  and  direct  by  whom  and  at 
whose  expense  the  said  drains,  &o.,  should  be 
made  and  thereafter  repaired,  maintained,  &c. 
By  their  award,  the  commissioners  provided 
that  such  repairing,  &c.,  should  be  by  a  rate,  to 
be  made  by  two  surveyors  (elected  in  manner 
provided  for),  and  should  "be  levied  and  re- 
covered by  such  wa3r8  and  means  as  parish  rates 
or  assessments  are  by  law  recovered  within  the 
said  parish."  An  action  for  the  amount  of  a 
drainage  rate,  made  under  the  above  award, 
being  brought  by  the  surveyors  against  an 
occupier  of  land  liable  to  pay  the  same,  it  was 
held  that  no  action  would  lie.  Danby  v.  WaUon, 
46  Law  J.  Bep.  M.C.  179. 

Meservation  of  minerals :  support.    [See  Mines, 
6.] 

Cf  ina/nor  by  lord :  evidenee  that  sufficient  com- 
mon of  pasture  left.    [See  COMMON,  4.] 

Cf  portions  of  highway.    [See  Highway,  19.] 


IKCOMB  AND  CAPITAL— INCOME  TAX. 
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INCOMB  AND  CAPITAL. 

[See  Tbnant  fob  Life  akd  Bbmaindeb-Man, 

2-19.] 

INCOMB  TAX. 
Deduetion$, 

L — A  ooUieiy  oompany  claimed  to  deduct  in 
their  assessment  to  the  income  tax  on  the 
profits  of  their  business  a  earn  for  the  lessening 
of  the  quantity  of  coal  in  their  mines  by  get- 
ting and  Belling  the  coal:— Held,  that  they 
were  entitled  to  the  dedaction,  having  regard 
to  the  provision  of  29  &  30  Yict.  o.  86.  s.  8,  as 
to  assessing  certain  concerns  mentioned  in 
schednle  A  according  to  the  rules  of  schednle 
D,  this  being,  in  estimating  ''the  balance  of 
profits  or  gains  **  under  rule  I  of  case  1  of 
schedule  D  (in  6  ft  6  Yict.  c.  35.  s.  100),  a  de- 
duction proper  to  be  made,  and  not  prohibited 
by  rules  1  and  3  of  case  1,  or  by  section  159. 
Andrew  Xhowlei  4''3oni(Lim.)  v.  M'Adam^  Sur- 
veyar  cf  Taxes,  47  Law  J.  Bep.  Bzch.  139 ;  Law 
B^.  3  Bz.  D.  23. 

2.  —A  sum  set  asi4e  out  of  the  net  profits  of 
a  company,  under  the  artides  of  association, 
for  the  purpose  of  meeting  the  depreciation  of 
buildings,  fixed  plant  and  machinery,  is  in  the 
nature  of  capital,  and  cannot  be  deducted  from 
the  profits  liable  to  income  tax  under  schedule 
D.  Ikn'der  v.  Andrew  Ha/ndytide  A'  Cnmpa/ny 
(Zim.\  46  Law  J.  Bep.  Bxch.  809 ;  Law  Bep.  1 
Ex.  D.  233. 

8. — Brewers  claimed  that,  in  computing  for 
income  tax  the  balance  of  their  profits,  a  de- 
duction should  be  allowed  for  premiums  paid 
by  them  in  order  to  obtain  leases  of  public- 
houses,  which  they  sublet  to  tenants  under- 
taking to  buy  beer  of  them  alone : — Held,  that 
such  a  deduction  could  not  be  allowed.  Watney 
Jf  Compa/ny  v.  Muigrave,  49  Law  J.  Bep.  Bzch. 
493 ;  Law  Bep.  5  Ex.  D.  41. 

4. — Dividends  of  a  foreign  corporation  with 
an  agency  in  England  ^ich  were  derived 
partly  from  foreign  profits  were  paid  to  share- 
holders resident  in  England  by  the  English 
agency  out  of  money  in  hand  from  English 
profits.  The  Crown  claimed  from  the  English 
agency,  in  addition  to  income  tax  upon  all  the 
English  profits  of  the  corporation,  income  tax 
upon  so  much  of  the  dividends  paid  to  share- 
holders resident  in  England  as  was  derived 
from  foreign  profits  : — Held,  by  Pollock,  B.,  and 
Huddleston,  B.  (Kelly,  C.B.,  dissenting),  that 
the  claim  must  be  allowed,  under  16  k.  17  Yict. 
c  34.  8.  10,  notwithstanding  that  no  portion  of 
the  foreign  profits  was  actually  remitted  to 
England.  OilberUon  v.  Fergvson ;  in  re  The 
Imperial  Ottoman  Bank,  49  Law  J.  Bep.  Ezch. 
536 ;  Law  Bep.  6  Ex.  D.  57  [afi&rmed  on  appeal 
but  not  yet  reported]. 

Qwvrry:  aaeum^ent  cf  profiU. 

6. — ^A  property  in  which  slate  is  sotten  by 
levels   driven   underground  into  a  hill,  is  a 
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quarry  and  not  a  mine  for  the  purposes  of  the 
rules  for  assessing  income  tax,  and  ought  as 
such  to  be  assessed  on  the  profit  of  the  pre- 
ceding year,  under  rule  1  of  Part  ni.  of  schedule 
A  of  5  &  6  Yict.  c  36  :~So  held  by  the  Court  of 
Appeal,  afiSrming  the  judgment  of  the  Exche- 
quer Division  (r^rted  48  Law  J.  Bep.  Exch. 
486).  Jonsi  V.  2%0  Owm^irthm  Slate  Company 
{lAm.)  (App.),  49  Law  J.  Bep.  Szch.  110;  Law 
Bep.  6  Ez.  D.  97. 

Ompaniei  "  resident  *'  in  England, 

6. — (1)  A  joint  stock  company  registered  in 
England  under  the  Companies  Acts,  1862  and 
1867,  carried  on  the  business  of  sulphur  miners, 
manufacturers,  or  merchants  in  Italy.  It  had 
directors  and  shareholders  both  in  England  and 
abroad.  The  oompany,  so  far  as  its  affairs  in 
the  United  Kingdom  were  concerned,  was 
managed  by  a  board  of  directors  holding 
meetings  at  the  London  registered  office  of  the 
oompany.  All  the  operations  connected  with 
the  manufacture  and  sale  of  sulphur  were 
under  the  practical  management  of  members  of 
the  board  resident  in  Italy,  and  were  ez- 
dusively  carried  on  in  that  country  where  the 
profits  were  earned,  but  the  Italian  members 
were  in  constant  correspondence  with  their  co- 
directors  resident  in  France  and  England,  who 
met  at  the  office  aforesaid.  All  the  original 
books  of  the  company  and  its  moneys  were  kept 
in  Italy,  but  transcripts  of  the  books  and  the 
dividends  required  for  the  English  shareholders 
were  sent  to  London*  These  dividends  were 
the  only  part  of  the  profits  remitted  to  this 
country : — (2)  A  joint  stock  company  was 
registered  in  England  under  the  Companies 
Acts,  1862  and  1867.  It  had  a  regutered 
address,  directors  and  shareholders  in  England, 
but  the  whole  of  its  property  and  the  majority 
of  shareholders  were  in  India.  The  business  of 
the  company  was  the  purchase,  manufacture, 
and  sale  of  jute.  The  materials  were  bought, 
wrought,  and  sold,  the  books  kept,  and  the 
gains  and  profits  of  the  company  ezclusively 
made  in  India,  under  the  numagement  of  a  re- 
sident director  appointed  by  and  subject  to  the 
control  of  a  board  of  directors  in  England. 
Such  proportion  only  of  the  profits  as  became 
payable  to  the  English  shareholders  was,  from 
time  to  time,  remitted  to  the  directors  in 
England,  who  thereupon  called  meetings  of 
those  shareholders  at  the  place  registered  as 
the  address  of  the  company,  but  wMch  was,  in 
fact,  a  private  office  lent  for  the  purpose  by  one 
of  the  directors.  At  these  meetings  a  dividend 
was  declared,  which  was  distributed  amongst  the 
shareholders  living  in  England: — Hel^  that 
each  oompany  was  "  residing  within  the  United 
Kingdom,"  and  therefore,  under  t^e  provisions 
of  the  Income  Taz  Acts  (5^6  Yict.  c.  36.  s.  1, 
and  c.  80.  s.  2 ;  16  &  17  Yict.  c.  84.  s.  2),  liable 
to  make  a  return  of  the  whole  annual  profits  of 
its  business,  and  chargeable  to  the  income  taz 
thereon,  and  not  merely  in  respect  of  such  part 
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of  the  profits  aa  was  remitted  to  England.  The 
Ceiena  Sulphur  Compofny  (Zim.)  v.  MchoUon, 
The  CdUnata  Jvie  Mills  Ompany  (LimJ)  v. 
NtclufUon,  46  Law  J.  Bep.  Ezclu  821 ;  Law  Bep. 
1  Ex.  D.  428. 


INCONSISTENCY. 

InoomitUnt  olauses  in  will,  [See  WILL  Con- 
struction, G  2.] 

IneonHftemt  relief,    [See  Piulctiob,  W  35,  86.] 

INCUMBENT. 
[See  Chuboh  and  Cleboy.] 

INDECENCY. 

[See  NuiSANOB,  16.] 

[Consent  no  defence  to  a  chaige  or  indict- 
ment for  an  indecent  assault  on  a  yoong  person 
under  the  age  of  thirteen.    43  &  44  Vict.  c.  44.] 

INDEMNITY. 

A$iignmewt  cf  leme:  breach  of  eavenant.  [See 
PRAcncB,  U  4.] 

Ai  between  principal  and  agent,  [See  Princi- 
pal AND  AGENT,  29.] 

Ai  between  principal  and  surety,  [See  Princi- 
pal AND  SURBTT,  7-11.] 

Esoeeutcr  carrying  on  testator's  business:  right 
qff  to  indemnity,    [See  Executor,  21.] 

Sale  of  shares:  indemnification  of  vendor  by 
jobbers,    [See  Company,  D  90.] 

Shipping  law:  collision:  claim  of  owners  of 
vessel  against  owners  if  tug.  [See  Admiralty, 
38.] 

INDIAN  LAW. 
[See  Colonial  Law,  23.] 

INDICTMENT. 

Accessory  qfter  the  fact,    [See  Accessory.] 

Conspiracy  to  defra/ud,    [See  Conspiracy.] 

Cha/rgimg  previous  conviction :  false  pretences, 
[See  Beceiying  Stolen  Goods.] 

Joinder  of  distinct  offences,    [See  Perjury.] 

Non-repoMTofhighmmiJor,  [See  Highway,  4-6.] 

Obscene  publication:  Ubel:  setting  out  words, 
[See  Orscene  Publication.  ] 

Venue,    [See  Embezzlement.] 

INDOBSEMENT. 

BiU  of  emohange  or  cheque,  of,  [See  Bill  op 
Exchange,  1, 10, 18 ;  Husband  and  Wipe. 

43.] 

Writ,  of,    [See  Practice,  n  1-4.] 


INDUSTBIAL  SCHOOL. 

[The  Industrial  Schools  Acts  of  1866  and 
1868  amended.    43  k,  44  Yict.  c.  16.] 

INFANT. 

(A)  Maintenance  op. 

(a)  Infa/Kt  continently  cKt^led, 

(&)  Power  of  trustees  to  apply  income, 

Ic)  Concurrent  suits :  jurisdiction. 

Id)  Discretion  ofpa/rent  controlled  by  Court. 

(B)  Property  op. 

(a)  Consent  by,  to  variation  of  investments, 
lb)  Conversion  of  real  estate  of, 

(1)  Under  Lands  CUmuos  Act :  recent 

version, 

(2)  Under  Partition  Act, 

(c)  Jurisdiction  to  lease  land  of  ittfant  fv- 

versioner, 

(C)  Contracts  op. 

(a)  Contra^jt  of  service. 

(b)  Ad/cance  to,  for  necessaries. 
Ifl)  Infant  trader, 

(d)  Infamt  lessee :   misrepresentation  as  to 

age. 

(e)  Ratification  by  infant  on  minority. 

(1)  Jkbt,  of. 

(2)  Contract  of  maarriage,  of 

(D)  Execution  op  Power  by. 

(E)  Custody  and  Education  op. 

(F)  Guardian. 

(G)  Actions    and 

Against. 


Proceedings    by    and 


(A)  Maintenance  op  Inpant. 
I9^ant  contingently  entitled. 

!• — The  presumption  that  a  legacy  given  by 
a  person  in  loco  parentis  to  an  infant  on  his 
attaining  twenty-one  carries  interest  by  way  of 
maintenance  in  the  meantime,  is  rebutted  if 
the  testator  makes  any  other  provision  for  such 
maintenance.  In  re  George  (App.),  47  Law  J. 
Bep.  Chanc.  118 ;  Law  Bep.  6  Oh.  D.  837. 

Though  Lord  Cranworth's  Act,  s.  26,  enables 
trustees  to  apply  for  an  infant's  maintenance 
income  to  which  the  infant  is  contingently  en* 
titled,  it  does  not  enable  them  so  to  apply  income 
to  which  the  infant  never  can  become  entitled 
•at  all.    Ibid. 

2.~Section  26  of  Lord  Cranworth*s  Act  (23  k 
24  Vict.  c.  146)  authorises  maintenance  where 
the  in&mt's  interest  is  merely  contingent. 
Therefore  where  a  fxmd  was  settled  on  trust 
for  A.  for  life,  and  after  her  death  for  her 
children,  who  being  sons  should  attain  twenty- 
one,  or  being  daughters  should  attain  that  age 
or  marry,  and  A.  died  leaving  an  infant 
daughter, — Held,  that  the  trustees  might  apply 
the  income  for  her  maintenance.  In  re  Cotton, 
45  Law  J.  Bep.  Chanc.  201 ;  Law  Bep.  1  Ch.  D. 
232. 

3. — The  testator  directed  the  trustees  of  his 
will  to  stand  possessed  of  the  residue  of  his 
estate,  in  trust  to  allow  to  his  wife  the  mun  of 
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1002.  per  annum,  for  the  maintenance  and  sup- 
port of  each  of  his  children  nntil  they  should 
respectively  attain  twenty-one,  with  power  to 
increase  such  allowance  at  their  discretion ;  and 
with  the  consent  of  his  widow,  to  advance  any 
sums  not  exceeding  one-fourth  of  the  capital  of 
each  child's  presumptive  share  for  the  placing 
out  or  advancement  in  life,  or  otherwise  for  the 
benefit  of  such  child;  and  subject  thereto  to 
stand  possessed  of  the  premises,  upon  trust  for 
all  his  children  who  being  sons  should  attain 
twenty-one,  or  being  daughters  should  attain 
twenty-five  or  piarry ;  making  no  provision  for 
the  maintenance  of  unmarried  daughters  during 
the  interval  between  twenty-one  and  twenty- 
five.  On  a  petition  for  the  judicial  opinion  of 
the  Ck)urt, — Held,  that  the  %  trustees  had  no 
power,  either  under  Lord  Cranworth's  Act,  23 
k  24  Vict.  c.  146,  or  the  rule  of  Court  that  in- 
terest may  be  given  by  way  of  maintenance,  to 
apply  the  income  of  the  presumptive  shares  of 
adult  daughters  for  their  maintenance;  but 
that  they  might  make  advances  out  of  capital 
for  the  purpose.  In  re  Breedi'  Will,  46  Law  J. 
Bep.  Ghanc.  191 ;  Law  Rep.  1  Ch.  D.  226. 

Held  also,  that  the  trustees  might  increase 
the  allowance  to  the  widow  for  the  maintenance 
of  each  infant  daughter,  in  order  to  meet  the 
expenses  of  her  education,  that  being  included 
in  the  term  **  maintenance  and  support."    Ibid. 

(ft)  Power  cf  truttees  to  apply  income. 

4«— Heal  and  personal  estate  was  given  by 
will  to  A.  and  B.  to  permit  X.  to  receive  the 
income  during  his  life,  remainder  to  the  use  of 
T.,  an  in&nt.  On  the  death  of  X.  leaving  his 
widow  and  T.  otherwise  unprovided  for,  the 
Court  made  an  order  for  the  payment  of  the 
whole  income  of  Y.'s  property  for  her  main- 
tenance, to  X.*s  widow  by  A.  and  B.  Shortly 
afterwards,  the  circumstances  of  X/s  widow 
improved,  but  A.  and  B.,  till  the  death  of  B., 
in  1861,  and  after  that  event  A.  alone,  still  paid 
the  gross  income  (without  ever  paying  succes- 
sion duty)  to  X.*s  widow  during  Y.'s  minority. 
T.  attained  twenty-one  in  1878,  married,  and 
sought  to  charge  A.  and  the  estate  of  B.  with, 
firs^  excess  of  payments  for  maintenance, 
having  regard  to  %,*b  widow's  altered  circum- 
stances; second,  dilapidations;  third,  amount 
paid  for  succession  duty,  with  interest  .'—Held, 
first,  that  the  order  was  a  protection  during  the 
joint  lives  of  A.  and  B.,  but  that  the  trust  so 
created  did  not  survive,  and  that  an  enquiry 
most  therefore  be  directed  whether  A.  properly 
paid  the  whole  income  from  1861 ;  second,  that 
they  were  under  no  liability  for  dilapidations ; 
third,  tiiat  they  were  liable  for  succession  duty, 
but  not  for  the  interest.  Brown  v.  Smith,  ^6 
Law  J.  Bep.  Chanc  866 ;  on  appeal  Law  Bep. 
10  Ch.  D.  377. 

X.'s  widow,  in  1863,  married  J.  W.,  who 
died  in  1872.  On  the  7th  of  May,  1874,  she 
married  B.  W.  Y.  sought  to  charge  J.  W.*s 
estate,  Y.'s  separate  estate,  if  any,  and  B.  W.  in 


the  same  way : — Held,  first,  that  J.  W.*8  liability 
in  respect,  as  well  of  his  wife's  receipt  of  in- 
come from  1861  to  1863,  as  of  her  accountability 
for  succession  duty,  terminated  with  the  cover- 
ture ;  second,  that  B.  W.  was  similarly  protected 
by  section  12  of  the  Married  Woman's  Property 
Act,  1870;  third,  that  J.  W.'s  estate  was  Uable 
for  the  receipts  of  income  from  1863  to  1872« 
Ibid. 

6. — ^Where  by  will  of  a  testator  the  amount 
of  income  to  be  applied  for  maintenanoe  of  in- 
fant children  is  left  to  the  discretion  of  trustees, 
but  in  the  opinion  of  the  Court  that  discretion 
is  not  properly  exercised,  the  Court  will  in  a 
proper  suit  control  that  discretion,  and  order 
the  whole  of  the  income  to  be  allowed  for  main- 
tenance, if,  in  the  opinion  of  the  Court,  having 
regard  to  all  the  circumstances  of  the  case, 
that  course  will  be  most  for  the  benefit  of  the 
infants.  In  re  Hodgei*  Estate.  Davey  v.  Wwrd, 
47  Law  J.  Bep.  Chanc  336 ;  Law  Rep.  7  Ch.  D. 
754. 

(o)  Concurrent  aUts :  jwrisdiotion, 

6.— The  Court  of  the  County  Palatine  of 
Lancaster  having  appointed  guardians  and 
from  time  to  time  during  three  years  settled  an 
allowance  for  the  maintenance  of  infants  who 
were  entitled  to  property  under  a  testamentary 
disposition,  an  action  for  administration  of  the 
testator's  estate  was  commenced  in  the  Chan* 
eery  Division  of  the  High  Court  of  Justice,  and 
a  summons  was  taken  out  for  the  appointment 
of  guardians  and  an  allowance  for  maintenance 
and  education.  An  application  was  then  made 
to  the  Vice-chancellor  of  the  County  Palatine 
Court  for  a  stay  of  all  proceedings  in  that 
Court,  and  refused  by  him.  Upon  appeal,  the 
decision  of  the  Yice-Chancellor  was  affirmed, 
the  Court  being  of  opinion  that,  though  there 
ought  not  to  be  two  concurrent  suits  with  the 
same  object,  it  was  more  for  the  benefit  of  the 
infants  to  stay  the  proceedings  in  the  High 
Court  than  those  in  the  Court  of  the  County 
Palatine.  In  re  AUton^s  Trwt$  ;  in  re  Jokntnn 
(App.),  47  Law  J.  Bep.  Chanc.  766 ;  Law  Bep. 
8  Ch.  D.  1. 

{d)  I>i$oretion  qf  parent  controlled  hy  Obwrt. 

7. — The  trustees  of  a  will  were  directed  to 
pay  the  income  of  a  trust  fund  to  whidi  in- 
fants were  presumptively  entitled  to  their 
mother,  to  be  applied  by  her  for  their  benefit 
at  her  discretion.  The  mother  was  convicted 
of  obtaining  goods  by  false  pretences : — Held, 
that  the  Court  ought  to  control  her  discretion, 
and  give  directions  for  the  maintenance  of  the 
infants.  In  re  Boper^s  Trtuti,  Law  Bep.  11 
Oh.  D.  272. 

(B)  Pbopbbtt  op. 

(a)  Content  by,  to  variation  of  invegtments. 

8. — By  a  marriage  settlement,  after  reciting 
that  the  lady  was  an  infant  of  the  age  of  seven- 
teen years  or  thereabouts,  personal  property 
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'was  assogned  to  tnwtees  upon  the  lunial  tnwta, 
the  wife  taking  the  first  life  interest,  and  with 
power  to  vary  investments  with  the  consent  in 
writing  of  the  husband  and  wife,  or  the  sur- 
vivor of  them  .--Held,  that  the  wife,  whUe  still 
an  infant,  could  give  a  valid  consent  to  a  pro- 
posed change  of  investment.  In  re  Ca/rdroi$*i 
SffUlement  Tr%ut$,  47  Law  J.  Rep.  Chanc.  327  ; 
Law  Bep.  7  Ch.  D.  728. 

(J)  Qnwertion  of  real  ettate  of, 

(1)  Uiider  Lands  Clauses  Act :  reconversion, 

.  0. — Real  estate,  to  which  an  infent  was  en- 
titled in  fee  simple,  was  taken  by  a  railway 
company  for  the  purposes  of  their  undertaking, 
and  the  purchase-money,  which  amounted  to 
more  than  200Z.,  paid  into  Court  under  the 
Lands  Clauses  Consolidation  Act,  1846,  s.  69 ; 
—Held,  that,  under  the  provisions  of  section 
69,  the  purchase-money  was  to  be  treated  as 
real  estate,  and  that  on  the  death  of  the  infant 
his  heir  was  entitled.  Kelland  v.  Ft^ford,  47 
Law  J.  Bep.  Chanc.  94  ;  Law  Eep.  6  Ch.  D.  491. 

(2)  Under  Partition  Act, 
lO,— The  sale  of  infant's  real  est^ate  under  a 
decree  in  a  partition  suit  does  not  work  a  con- 
^mion,  ateedY,Pteeee  (48  Law  J.  Bep.  Chanc. 
687)  distinguished.  ^«few  v.  .Rwffr,  45  Law  J. 
Bep.  Chanc.  801 ;  Law  Bep.  1  Ch.  D.  688. 

(tf)  Jurisdietitm  to  lease  land  of  infant 
retfersioner. 

11.— Where  an  infant  who  was  seised  in  fee 
in  remainder  expectant,  on  the  decease  of  his 
father  (who  was  tenant  thereof  by  the  cur- 
tesy), of  a  share  of  certain  freehold  property, 
presented  a  petition  for  the  sanction  of  the 
Court  to  a  building  lease,  under  the  17th  sec- 
tion of  11  Geo.  4.  and  1  WiU.  4.  c.  66,  all  the 
other  owners  having  agreed  to  grant  the  lease, 
the  Court  made  the  order.  In  re  Clark  (44  Law 
J.  Bep.  Chanc.  314,  followed).  In  re  Letchford, 
46  Law  J.  Bep.  Chanc.  630 ;  Law  Bep.  2  Ch.  D. 

tXVm 

(C)  CONTBAOTS  OP. 

(a)  Contract  of  service, 
12.— By  38  &  89  Vict.  c.  90.  s.  4,  disputes 
between  an  employer  and  a  workman  may  be 
heard  and  determined  by  a  Court  of  summary 
jurisdiction,  which  may  order  payment  of  any 
sum  not  exceeding  10^.  which  it  may  find  to  be 
due  as  wages  or  damages.  The  appellants 
under  the  above  section  sought  to  recover  from 
the  respondent,  an  infant,  a  sum  of  money  as 
damages  for  breach  of  contract  in  absenting 
himself  from  their  service.  By  the  contract  in 
question  the  infant  undertook  to  serve  the  ap- 
pellants for  five  years,  at  a  certain  scale  of 
wages  therein  specified,  power  being  reserved 
to  the  appellants,  in  case  they  should  cease  to 
carry  on  business,  or  find  it  necessary  to  re- 
duce the  operation  of  their  works  from  want 


of  materials,  strikes,  ko.^  to  termtoate  the  con- 
tract on  giving  fourteen  days*  notice  of  their 
intention  so  to  do.  The  Justices  held  that  the 
contract  was  invalid  as  i^[ainst  the  respondent, 
and  accordingly  dismissed  the  summons  :— 
Held,  that  if  the  provisions  contained  in  the 
agreement  were  common  to  labour  contracts, 
or  were  such  as  the  appellants  were  reasonably 
justified  in  imposing,  and  if  the  wages  were  a 
&dr  compensation  for  the  respondent's  services, 
the  contract  was  beneficial  and  therefore  bind« 
ing,  and  the  case  was  accordingly  remitted  to 
the  Justices  for  further  consideration.  LesUe 
V.  FUspatrick,  47  Law  J.  Bep.  M.C.  22;  Law 
Bep.  3  Q.B.  D.  229. 

(]b)  Advance  to,  for  necessaries. 

18. — A  deed  executed  by  an  infant  to  secure 
advances  made  to  him  for  expenditure  upon 
necessaries  is  not  binding  upon  him  when  he 
becomes  of  age.  Martin  v.  Oale,  46  Law  J.  Bep. 
Chanc.  84 ;  Law  Bep.  4  Ch.  D.  428. 

(0)  Infant  trader, 

14. — A  trader  who,  being  an  infant,  had  re- 
prmented  himself  to  be  of  full  age,  was,  after 
majority,  adjudicated  bankrupt  in  respect  of  a 
debt  incurred  under  age.  In  re  Lynoh^  46 
Law  J.  Bep.  Bankr.  48 ;  Law  Bep.  2  Ch.  D.  227. 

(^  Ii^a/nt  lessee  :  misrepresentation  €U  to  age- 

16. — A  lessor  who  obtains  judgment  setting 
aside  a  lease  on  the  groxmd  of  an  infant  lessee 
having  falsely  represented  himself  to  be  of  full 
age,  cannot  also  recover  for  use  and  occupa- 
tion. Lempriere  v.  Lange^  Law  Bep.  12  Ch.  D. 
676. 

(0  Ratifioatum.  hy  infamt  on  nu^ority, 
(1)  J>eH. 

16.~7The  defendant,  who  had,  when  an  in* 
fant,  given  the  plaintiff  a  guarantee  for  pay- 
ment of  200^.,  wrote  on  such  guarantee  after 
he  came  of  age  the  following:  "I  promise  to 
pay  the  above  as  a  debt  of  honour  whenever  I 
may  be  in  a  position  to  pay  the  same  to  Miss 
B."  (the  plaintiff),  "  providing  she  be  living  at 
such  time,  with  interest  at  the  rate  of  five  pet 
cent,  on  the  whole  sum  from  due  date  to  pay- 
ment:"—Held,  not  a  ratification  of  the  debt 
within  Lord  Tenterden*s  Act,  9  (Jeo.  4.  c.  14. 
s.  6.  Maceord  v.  Oshome,  46  Law  J.  Bep.  C.P. 
727 ;  Law  Bep.  1  C.P.  D.  668. 

17. — The  right  of  a  defendant  in  an  action 
to  set  off  a  debt  due  from  the  plaintiff  to  him, 
under  2  Geo,  2.  c.  22.  s.  13,  exists  only  where 
the  debt  sought  to  be  set  off  is  enforceable  by 
action.  Where  the  defendant  sought  to  set  off 
a  debt,  arising  upon  the  promise  of  an  infant, 
such  promise  not  having  been  ratified  in  ac- 
cordance with  s.  6  of  9  Geo.  4.  c.  14,  it  was 
held  that  the  replication  of  infancy  to  the  plea 
of  set-off  was  a  sufficient  answer,  and  that  the 
plaintiff  was  entitled  to  recover.    Baaehy  y; 
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Eamleif  (App.),  45  Law  J.  Bep.  Q.B.  675 ;, Law 
Bep.  1  Q.B.  D.  460. 

The  words  in  9  Geo.  4.  c  14.  8.  5,  "  No  action 
shall  be  maintained,"  extend  to  cases  of  setr-off ; 
so  that  a  defendant  may  not  set  off  a  promise 
of  an  infant  supported  merely  by  a  parol  rati- 
fication after  full  age  in  an  action  brought 
against  him  by  the  infant,  any  more  than  he 
might  sae  the  in&nt  upon  such  promise,  both 
being  equally  preclnded  by  the  above  section. 
Ibid. 

(2)  Qmtraet  qfmarrioffe. 

18. — A  promise  of  marriage  is  within  the 
Infants  BeHef  Act,  1874  (37  8c  38  Vict.  c.  62), 
which  by  section  2  enacts  that  *'  no  action  shall 
be  brought  whereby  to  chaige  any  person  npon 
any  promise  niade  after  full  age  to  pay  any 
debt  contracted  during  infancy,  or  upon  any 
ratification  made  after  full  age  of  any  promise 
or  contract  made  during  infancy,  whether  there 
shall  or  shall  not  be  any  new  consideration  for 
such  promise  or  ratification  after  full  age.** 
Therefore  no  action  can  be  brought  for  the 
breach  of  a  promise  of  marriage  made  during 
infancy,  notwithstanding  a  ratification  of  such 
proinise  has  been  made  after  full  age.  Bati- 
fication  in  such  case  would  have  reference  to 
the  original  promise,  and  therefore  would  not 
be  evidence  of  a  new  or  fresh  promise.  CoxJiead 
V.  MulUty  47  Law  J.  Bep.  C.P.  761 ;  Law  Bep. 
8  C.P.  D.  439. 

19. — The  defendant,  when  an  infant,  made  a 
promise  of  marriage  to  the  plaintilBf.  The  day 
after  he  attained  his  majority,  having  pre- 
viously told  her  in  a  letter  that  he  had  ex- 
plained all  to  his  father,  who  assented  to  the 
marriage,  he  said  to  her,  **  Now  I  may  and  will 
marry  you  as  soon  as  possible : " — Held,  that  it 
was  a  question  for  the  jury  whether  this  was  a 
fresh  promise  or  a  ratification  of  the  promise 
made  during  infancy.  Northwte  v.  Doughty t 
Law  Bep.  4  C.P.  B.  386. 

The  last  case  distinguished.    Ibid. 

20.— When  both  the  plaintiff  and  the  defen^ 
dant  were  under  age,  the  defendant  made  an 
ezpreas  promise  to  marry  the  plaintiff,  which 
she  accepted,  but  no  time  for  the  marriage  was 
then  fixed.  For  some  years  afterwards,  and 
after  the  defendant  had  come  of  age,  the  par- 
ties remained  on  the  footing  of  engaged  lovers, 
and  at  last  (the  defendant  being  then  of  age) 
the  day  of  their  marriage  was  fixed,  the  plaintiff 
naming  the  day  at  the  request  of  the  defen- 
dant to  do  so.  Ultimately  the  defendant  re- 
fused to  marry.  In  an  action  for  breach  of 
promise  of  marriage,— Held,  by  Deimian,J.,  and 
Lindley,  J.,  that,  assuming  the  case  of  Coxhead 
V.  MulUa  (47  Law  J.  Bep.  C.P.  761 ;  Law  Bep.  3 
C.P.  D.  439)  to  be  rightly  decided,  and  that  a 
contract  to  marry  is  within  the  Infants  Belief  Act 
(37  &  38  Vict.  c.  62),  and  therefore  not  capable 
of  being  ratified  by  an  infant  after  he  comes  of 
age,  there  was  here  evidence  from  which  a  jury 
ought  to  find  a  fresh  promise  to  marry  made 
after  the  defendant  had  come  of  age,  as  distin* 


gpushed  from  a  mere  ratification  of  the  promise 
to  marry  which  had  been  made  during  the  de- 
fendant's infancy: — Held,  by  Lord  Coleridge, 
C.J.,  that  as  a  contract  to  marry  is  within  the 
Lifants  Belief  Act,  what  took  place  after  the 
defendant  came  of  age  was  only  evidence  of  a 
ratification  of  the  subsisting  contract  to  marry, 
and  was  not  evidence  of  a  fresh  contract. 
Ditcham  v.  WorrcUl,  49  Law  J.  Bep.  C.P.  688 ; 
Law  Bep.  6  C.P.  D.  410. 

Infanti  lUlirf  Act,  1874  :  trtUs  dM$  :  oommc- 
Hon  of  imftvKt  tmd&r  Debtors  Aatf  1869, «.  13. 
[See  Dbbtobs  Act,  9.] 

(D)  Execution  of  Powieb  by. 

21. — By  a  marriage  settlement  made  in  the 
name  of  a  lady,  then  an  infant,  it  was  agreed 
that  the  intended  husband  and  InfEtnt,  and  all 
other  necessary  parties  would,  as  soon  as  the 
case  would  admit,  assign  unto  the  trustees  of 
the  settlement  certain  personal  estate  to  which 
the  infant  became,  under  her  father*8  will,  en- 
titled upon  her  marriage,  upon  trust  for  invest- 
ment, with  the  consent  of  the  husband  and  wife, 
and  to  pay  the  income  to  the  wife  for  her  sepa- 
rate use,  and  on  her  death  to  her  husband  for 
life,  or  until  bankruptcy  or  alienation,  and  in 
trust  for  the  issue  of  the  marriage,  and  in  de- 
fault of  issue  becoming  absolutely  entitled  in 
trust  for  such  person  or  persons  as  the  wife 
should  by  deed,  with  or  without  power  of  revo- 
cation and  new  appointment,  or  by  will  appoint, 
and  in  default  of  such  appointment,  if  the  wife 
should  survive  the  husband,  for  the  wife  abso- 
lutely, but  if  he  should  survive  her,  in  trust  for 
the  persons  who,  under  the  Statutes  of  Distri- 
bution, should  Jt>e  her  next-of-kin.  The  infant 
by  a  deed-poll  exercised  the  power  of  appoint- 
ment by  appointing  the  property  (subject  to  the 
trusts  in  the  settlement  in  favour  of  herself 
husband  and  issue),  to  the  husband  absolutely, 
reserving  to  herself  apower  of  revocation  and 
new  appointment,  llie  wife  died  an  infEmt 
without  issue.  Her  interest  in  the  fund  agreed 
to  be  settled  was  at  the  date  of  the  settlement, 
and  at  her  death  still  remained  reversionary, 
and  no  further  settlement  was  made  by  the 
husband.  The  husband  went  into  liquidation, 
and  the  plaintiff  was  appointed  his  trustee,  and 
brought  an  action  claiming  the  settled  property 
against  the  next-of-kin,  who  also  claimed  it : — 
Held,  that  the  next-of-kin  were  volunteers, 
and  could  not,  as  against  the  plaintiff,  obtain 
specific  performance  of  the  covenant  to  settle 
the  fmid.  Held  (by  James,  L.J.,  and  Brett, 
L.  J.,  dinentiente  Cotton,  L.  J.),  that  a  power  in 
gross  to  appoint  personalty  by  deed  can  be  exer- 
cised by  an  in&nt,  and  thisit  the  settlement 
shewed  an  intention  that  the  power  should  be 
exercised  during  infancy.  In  re  l^Angibau. 
Andrew  v.  Andrew  ( App.),  49  Law  J.  Bep.  Chanjc. 
766;  Law  Bep.  15  Ch.  D.   228. 

An  infant  cannot  by  settlement  or  otherwlra 
give  himself  a  power.    Ibid. 
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(B)  Custody  and  Education  op. 

22. — Consideration  of  the  principles  by  which 
the  Court  is  g^ded  in  taking  a  child  from  the 
custody  of  its  father.  In  re  Taylor ^  46  Law  J. 
Rep.  Chanc.  399 ;  Law  Rep.  4  Ch.  D.  167. 

Where  the  father  of  a  boy  of  three  years 
abandoned  his  home,  and  ceased  to  support  his 
wife  for  several  months,  and  became  a  co-re- 
spondent in  a  divorce  case,  the  Court,  on  the 
petition  of  the  mother,  made  an  order  for  the 
immediate  delivery  of  the  child  to  its  mother ; 
but  gave  free  liberty  of  access  by  the  father 
and  paternal  grand-parents  at  all  reasonable 
times,  and  leave  to  apply  when  the  child  should 
have  attained  the  age  of  seven  years  for  a 
scheme  of  maintenance  and  education.    Ibid. 

23. — A  father  who  makes  his  children  wards 
of  Court,  and  then  applies  to  the  Court  to  assist 
him  in  directing  their  religious  education,  does 
not  necessarily  thereby  abdicate  his  parental 
authority.  In  such  a  case,  if  the  father  has  not 
otherwise  forfeited  or  abandoned  his  right  to 
educate  his  children,  the  Court  will  not  inter- 
fere with  him  in  the  honest  exercise  of  his 
parental  authority,  nor  will  it  see  the  children, 
although  they  may  have  acquired  strong  religious 
convictions,  different  from  those  of  the  father, 
but  will  give  effect  to  his  wishes.  In  ro  Agar- 
Ellis.  Aga/r-Ellit  v.  LascelUs  (App.),  48  Law  J. 
Rep.  Chanc.  1  j  Law  Rep.  10  Ch.  D.  49. 

The  father  of  the  infant  plaintiffs  was  a 
Protestant,  and  the  mother  a  Roman  Catholic. 
The  mother  married  the  father,  relying  on  his 
express  promise  that  all  the  children  should  be 
brought  up  as  Roman  Catholics.  This  promise 
was  retracted  soon  after  the  marriage,  and  the 
father  thenceforth  insisted  and  directed  that  the 
children  should  be  l^rought  up  as  Protestants, 
and  himself  instructed  them  in  the  Protestant 
faith.  The  mother,  relying  on  the  promise,  se- 
cretly and  unknown  to  the  father,  brought  up 
the  children  as  Roman  Catholics.  When  the 
children  were  respectively  nine,  ten  and  a  half, 
and  twelve  and  a  half  years  of  age  they  refused 
to  go  to  church  with  their  father,  who  thereupon 
made  them  wards  of  Court,  and  took  out  a  sum- 
mons for  directions  as  to  their  religious  educa- 
tion, intending  to  have  them  brought  up  as 
Protestants.  The  mother  then  presented  a  pe- 
tition under  the  Infants  Custody  Act,  1873, 
alleging  that  the  children  were  devout  Roman 
Catholics,  and  had  acquired  settled  religious 
convictions,  to  disturb  which  would  be  cruel 
and  injurious  to  their  moral  sense,  and  prayed 
that  she  might  have  the  custody  of  the  infants 
to  bring  them  up  as  Roman  Catholics : — Held, 
that  the  Infants  Custody  Act,  1873,  did  not 
apply,  and  that  the  petition  was  unsustainable. 
AJso,  that  as  it  was  a  question  affecting  the 
wards,  the  Court  had  jurisdiction  to  strengthen 
the  hands  of  the  father  by  granting  an  injunc- 
tion to  restrain  the  mother  from  interfering 
with  the  religious  education  of  the  children. 
Ibid. 

24. — ^A  separation  deed,  executed  after  the 


passing  of  the  Infants  Custody  Act,  1873,  con- 
tained a  covenant  by  the  husband  that  the 
mother  should  have  the  sole  custody  and  control 
of  their  infant  daughter,  except  for  one  month 
in  every  year.  The  mother  afterwards  adopted 
speculative  religious  opinions  and  published  a 
work,  which  was  found  by  a  jury  to  be  calcu- 
lated to  deprave  public  morals,  but  at  the  same 
time  they  entirely  exonerated  her  from  any  cor- 
rupt motives  in  publishing  it.  On  a  petition  by 
the  infant,  by  her  father  as  her  next  friend, 
under  the  Infants  Custody  Act,  1873, — Held 
(affirming  the  decision  of  the  Master  of  the 
RoUs),  that  it  was  for  the  benefit  of  the  infant 
to  remove  her  from  the  custody  of  the  mother 
to  that  of  the  father.  In  re  Besant  (App.),  48 
Law  J.  Rep.  Chanc.  497 ;  Law  Rep.  11  Ch.  D. 
508. 

Quaere,  whether  the  effect  of  a  covenant  by 
a  husband  in  a  separation  deed,  executed  since 
the  Infants  Custody  Act,  1873,  giving  up  the 
custody  of  children  to  the  mother,  is  to  inca- 
pacitate him,  in  toto,  from  exercising  his  pa- 
rental power  and  authority  over  the  children, 
unless  the  Court,  in  the  exercise  of  its  discre- 
tion under  the  Act,  otherwise  directs.    Ibid. 

26. — The  jurisdiction  of  the  Lancaster  Pala- 
tine Court  and  of  the  High  Court  of  Justice 
over  its  infant  wards  is  not  ousted  by  the  fact 
that  the  wards  during  their  infancy  may  become 
of  unsound  mind.  In  such  cases,  therefore,  such 
Courts  have  jurisdiction  to  entertain  applica- 
tions respecting  the  custody  and  education  of 
the  infants,  although  they  may  be  of  unsound 
mind,  and  although  the  question  of  their  sanity 
may  be  the  principal  point  in  dispute.  In  re 
Edwwrdt ;  M^NeiXe  v.  Chambers  (App.),  48  Law 
J.  Rep.  Chanc.  233 ;  Law  Rep.  10  Ch.  D.  606. 
[And  see  Diyobcb,  7,  28.] 

(F)   GUASDIAN. 

26. — Guardian  aA  litem  of  infant  defendant 
may  give  consent  for  evidence  to  be  taken  by 
affidavit.  XnatchMH  v.  Ibwle,  Law  Rep.  1  Ch. 
D.  604. 

6huirdian  ad  litem :  consent  hy,  to  taking  0vi- 
denoe  by  (fffidamt.    [See  Pbaotiob,  £  9.] 

Power  oft  to  consent  wider  Places  of  Worship 
sues  AM,  [See  Placbs  of  Worship  Sitbs 
Act.] 

(G)  Actions  and  Pbocsedikgs  bt  and 

AGAINST. 

27. — ^A  defendant  cannot  act  as  next  friend 
of  infant  plaintiffs.  And  where  infant  oestuis 
qtie  tnut  were  suing  by  their  mother's  husband 
as  next  friend,  and  by  amendment  on  the  eve 
of  trial  the  mother  (also  a  cestui  que  trutt\ 
and  her  husband  (who  had  no  individual  inter- 
est), were  made  co-defendants,  the  objection 
being  taken  at  the  trial  that  the  infant's  next 
friend  could  not  be  a  defendant,  he  was  ordered 
to  be  struck  out  as  a  defendant.  Lems  v. 
Nolhs,  47  Law  J.  Rep.  Chanc  662 ;  Law  Rep,  8 
Ch.  D.  861. 
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Ibreehture  wit:  day  to  infant  to  then  oauie, 
[See  MObtoagb,  57.] 

Saie  of  retortion:  vnder-vdhte.    [See  BEVifiB- 
aiON,  1.] 

/MsoribifM  momorandum  of  auoeiation  of  oom- 
pony.    [See  Company,  C  1.] 

Pott-nupHal   tettlement :    ante-nuptial    agree- 
mont:  roHJieation,     [See  Voluntabt  Sbt- 

TIiEMBNTy  6.] 

Tranter  of  sha^ei:   UdbiUty  of  jobber,     [See 
GOMPANT,  D  89,  90.] 

INFANTS'  CUSTODY  ACT,  1873. 
[See  Infant,  23,  24.] 

INFANTS'  BELIEF  ACT,  1874. 
[See  Infant,  18-20.] 

INFBBIOB  COUBT. 
[See  County  Coxtbt  ;  Lobd  Mayor's  Coubt.] 

INFOBMATION. 

lAbe^fbr.    [See  Libel,  20-24.J 

Limitation  of  time :  enoroaehment  on  highway, 
[See  Highway,  14.] 

INHABITED  HOUSE   DUTY. 

1; — The  statute  48  Qeo.  3.  c.  56,  schedule  B, 
rule  6,  directs  that  *'  where  any  house  shall  be 
let  in  different  storeys,  tenements,  lodgings,  or 
landings,  and  shall  be  inhabited  by  two  or  more 
persons  or  families,  the  same  shall,  neverthe- 
less, be  subject  to  and  shall  in  like  manner  be 
charged  to  tiie  said  duties,  as  if  such  house  or 
tenement  was  inhabited  by  one  person  or  family 
only,  and  the  landlord  or  owner  shall  be  deemed 
the  occupier  of  such  dwelling-house,  and  shall 
be  charged  to  the  said  duties."  Bule  14  directs 
» that  '<  where  any  dwelling-house  shall  be  divided 
into  different  tenements  being  distinct  pro- 
perties, every  such  tenement  shall  be  subject  to 
the  same  duties  as  if  the  same  were  an  entire 
house,  which  duty  shall  be  paid  by  the  occu- 
piers thereof  respectively."  Certain  blocks  of 
buildings,  each  having  a  street  entrance,  and 
one  internal  staircase,  were  structurally  divided 
into  different  suites  of  rooms  distinct  from  each 
other.  A  porter  living  in  the  tenement  had  the 
care  of  the  street  door,  which  was  locked  at 
night,  and  he  also  had  access  to  the  rooms. 
Each  suite  of  rooms  had  a  door  opening  on  to 
the  staircase  common  to  all.  Some  of  the  suites 
of  rooms  were  let  to  tenants  as  offices  for  busi- 
neas  purposes.  A  few  were  let  as  residences. 
Some  were  untenanted: — Held,  affirming  the 
judgment  of  the  Court  below  (44  Law  J.  Bep. 
Bzdi.  146\  that  the  duty  was  properly  charged 
upon  the  olocks  as  "  houses,"  under  rule  6,  and 
pot  upom  the  separate  suites  ot  rooms  as  "  dis- 


tinct properties  "  under  rule  14.  The  Attorney^ 
General  v.  The  Westminster  Chambers  Aisoda- 
Hon  (I4m.)  (App.),  46  Law  J.  Bep.  Ezch.  886 ; 
Law  Bep.  1  Ex.  D.  469. 

For  the  purpose  of  (inter  alia)  house  duty 
the  Valuation  (Metropolis)  Act,  1869,  s.  46, 
makes  the  valuation  list  for  the  time  behig  con- 
clusive evidence  of  the  gross  rateable  value  of 
the  hereditaments  inserted  therein,  and  of  the 
fact  that  all  hereditaments  required  to  be  in- 
serted therein  have  been  so  inserted.  Section 
76  enacts  that  where,  for  the  purpose  of  house 
duty,  it  is  necessary  to  make  a  separate  valua- 
tion of  any  hereditament  by  reason  of  its  not 
being  separately  valued  in  any  valuation  list 
the  value  shall  be  ascertained  "  as  if  this  Act 
had  not  been  passed."  Bule  7  of  Schedule  B  of 
48  Geo.  3.  c.  66  directs  that  no  house  shall  be 
estimated  at  any  less  annual  value  than  the  rent 
or  value  at  which  the  same  shall  stand  charged 
in  the  last  rate  made  on  or  before  the  time  of 
making  the  assessment  for  the  relief  of  the 
poor.  Each  block  had  not  been  inserted  in  the 
valuation  list  as  one  hereditament.  But  each 
suite  of  rooms  was  charged  therein  as  a  separate 
hereditament: — Held,  affirming  the  decision  of 
the  Court  below  (44  Law  J.  Bep.  Ezch.  146), 
that  for  the  purpose  of  the  house  duty  it  was 
not  "  necessary  "  within  the  meaning  of  section 
76  of  the  Valuation  (Metropolis)  Act,  1869,  "to 
make  a  separate  valuation  of  each  block"  by 
reason  of  its  not  being  separately  valued  in  the 
valuation  list,  and  that  the  house  duty  on  each 
block  was  rightly  charged  at  the  aggregate  of 
the  value  at  which  its  component  tenements 
were  estimated  in  the  valuation  list.    Ibid. 

2. — The  appellant,  who  was  the  medical 
resident  superintendent  of  a  county  lunatic 
asylum,  Uved  in  a  separate  and  detached  house, 
built  upon  ground  within  the  boundary  of  the 
asylum,  and  had  ready  and  convenient  access 
to  the  main  buildings  of  the  asylum  by  passing 
through  a  portion  of  the  grounds  thereof, 
through  a  gate  in  the  wall  which  enclosed  the 
garden  at  the  rear  of  his  house.  The  front 
part  of  his  garden  abutted  immediately  upon  a 
public  lane  with  which  he  had  direct  communi- 
cation without  passing  through  the  asylum. 
The  garden  was  endos^  on  the  right  and  left 
by  walls,  in  each  of  which  was  a  gate  opening 
into  the  asylum  grounds.  The  house  was  built 
as  the  residence  of  the  medical  resident  superin- 
tendent of  the  asylum,  and  did  not  contain 
more  accommodation  than  was  reasonably  ne- 
cessary for  himself  and  family.  The  asylum 
being  an  "  hospital  or  house  provided  for  the  re- 
ception and  relief  of  poor  persons,"  was,  by  48 
Geo.  3.  c.  66.  sch.  B.,  exempt  from  the  duty  im- 
posed by  14  8c  16  Vict.  c.  36  on  inhabited 
houses  : — Held,  that  the  residence  of  the  medi- 
cal superintendent  was  part  of  the  asylum,  and 
entitled  to  the  exemption.  Jepson  v.  6hibble, 
46  Law  J.  Bep.  Ezch.  602 ;  Law  Bep.  1  Ex.  D. 
161. 

8. — A  superintendent  of  police  who  lives  in  a 
house  adjoining  the  police  station,  which  com* 
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munfmtoe  with  it  by  a  door  in  the  yard,  the 
honse  being  liable  to  be  employed  for  raoh  por- 
poaes  of  the  police  f  oree  as  the  chief  constable 
may  direct,  and  who  is  compelled  to  Uve  there, 
bnt  is  subject  to  be  removed  from  station  to 
station  at  any  time,  is  not  liable  to  inhabited 
house  duty  or  to  income  tax  under  schedule  B, 
as  oocapier  of  such  house.  JBent  v.  Bohertt,  47 
Iaw  J.  Bep.  Ezch.  112 ;  LawBep.  8  Ex.  D.  66. 

4. — Premises  occupied  for  the  purpose  of 
carrying  on  the  business  of  a  telegraph  com- 
pany held  (dissentiente  Gleasby,  B.)  to  be  pre- 
mises occupied  for  the  purposes  of  trade  within 
82  Sl  33  Vict.  c.  14.  s.  11,  and  exempt  from 
inhabited  house  duty.  The  Chartered  MerooM' 
tile  JBanh  of  India  v.  Wilson,  47  Law  J.  Rep. 
Exch.  163 ;  Law  Rep.  3  Ex.  D.  108  (fum.  Bank 
of  India  y.  WtUon). 

A  building  was  occupied  by  a  bank  and  a 
telegraph  company  in  such  a  way  that  all  the 
ground-floor  and  basement,  except  the  telegraph 
company's  entrance  hall,  and  the  basement 
under  it,  were  the  bank's,  and  the  upper  floors 
the  telegraph  company's,  but  there  were  doors 
between  the  telegraph  company's  entrance,  hall 
and  the  bank's  lobby,  which  were  open  during 
banking  hours  to  give  a  second  access  to  the 
telegraph  company's  premises,  and  a  care-taker 
liyed  on  the  thiid  floor  to  protect  the  entire 
building :— Held,  to  be  a  dwelling-house  within 
the  Inhabited  House  Duty  Acts.    Ibid. 

6. — ^A  building  used  for  the  ordinary  pur- 
poses of  a  club,  and  not  slept  in  at  night,  is  not 
an  "  inhabited  dwelling-house "  within  the 
meaning  of  14  &  16  Yict.  c.  36,  and  is  not  liable 
to  the  duty  payable  upon  inhabited  dwelling- 
houses.  Biliy  ▼.  Bead,  48  Law  J.  Bep.  Sx(£. 
487 ;  Law  Bep.  4  Ex.  D.  100. 

INHIBITION. 

DUobedienee  to,    [See  Chubch  and  Olbbot, 

30,  34.] 

INJUNCTION. 
[And  see  Bankbuptot,  N.] 

(A)  JUBISDIOnON  TO  GBANT. 

(0)  Extent  of,  wider  new  practioe, 

(b)  To  restrain  emeoution  for  rates  hy  heal 

board, 
(e)  To  restrain   orvminal  proseotstion  for 

advamoing  frontage, 

(d)  To  restrain  libel, 

(e)  To  restrain  sale  by  sheriff :  order  of  other 

division, 
(/)  To  restrain  actions  and  proceedings. 

(B)  Whbn  obaktbd. 

(a)  Acquiescence  when  a  bar, 

(b)  To  restrain  distress  for  rent. 

(0)  A^oining  estates :  user  of  same  name. 
Id)  To  restrain  trespass, 
(e)  To  restrain  waste, 
(/)  To  restrain  nuisance. 
{§)  Support:    reasonable   opprekeMien   of 
damage. 


(A)  Mamdeiery  injwiuHen, 

(1)  Obstnution  of  right  of  way. 

(2)  Building  in  breach  of  eovmant, 
(i)  Interlocutory   ii^unction:    balance  of 

eomcenienoe, 
(0)  Damaoib. 
(D)  Practicb  IK  AonoH  VOB. 


(A)  JuBiemcmoN  to  gbaht. 
(a)  Batent  cf,  under  new  practice. 

L—The  jurisdiction  of  the  High  Court  to 
grant  injunctions  is  more  extensive  than  that 
formerly  possessed  by  the  Court  of  Chancery, 
which  was  limited  by  the  practice  of  the  Chan- 
cellors, and  by  precedents,  to  certain  specified 
cases.  Beddow  y.  Beddow,  47  Law  J.  Bep. 
Cbanc.  688 ;  Law  Bep.  9  Ch.  D.  89. 

The  Common  Law  Procedure  Act  gave  to 
Common  Law  Courts  power  to  grant  injunc- 
tions in  all  cases  in  which  it  should  seem  just  or 
reasonable ;  a  power  more  extensiye  than  that 
possessed  by  the  Court  of  Chancery.  The  larger 
powers  conferred  on  Common  Law  Courts  by 
the  Conmion  Law  Procedure  Act  is  now,  by  the 
26th  section,  sub-section  8  of  the  Judicature 
Act,  1876,  vested  in  the  High  Court  That 
power  is  practically  unlimited.  What  the  Court 
may  do  on  interlocutory  motion,  it  may,  afor- 
tiori,  do  at  the  trial  of  the  action.    Ibid. 

Injunction  granted  to  restrain  an  arbitrator 
from  continuing  to  act  who  had  misappropriated 
funds,  the  subject-matter  of  the  arbitration, 
and  become  indebted  to  one  of  the  parties. 
Ibid. 

(b)  To  restrain  eaecutionfor  rates  by  local 

board, 

2. — Orders  having  been  obtained  by  a  local 
board  from  justices,  for  payment  by  A.  and  L. 
and  others,  of  a  rate  levied  for  defraying  the 
expense  of  paving  a  certain  street,  an  agree* 
ment  was  come  to  that  the  order  against  L. 
should  not  be  enforced  for  three  months,  in 
order  to  enable  a  case  to  be  stated  for  the 
opinion  of  the  Court  of  Queen's  Bench,  on  a 
point  of  law.  An  understanding  was,  at  the 
same  time,  come  to,  that  the  order  against  A. 
should  abide  the  decision  in  L.'s  case.  L.,  in- 
stead of  taking  the  case  to  the  Queen's  Bench, 
went  before  the  Quarter  Sessions,  and  the  order 
against  him  was  quashed  on  a  technical  ground. 
A.  was  not  informed  of  the  course  taken  by  L., 
and  the  three  months  having  expired  within 
which  she  could  have  appealed,  the  local  board 
obtained  an  order  against  her  for  payment  of 
the  rate.  On  motion  by  A.  to  restrain  the 
board  from  enforcing  the  order,  until  she  had 
had  an  opportunity  of  stating  a  case  for  the 
opinion  of  the  Queen's  Bench, — Held,  that  the 
Court  had  power  to  restrain  the  local  board  from 
enforcing  tiie  order,  and  on  A.  undertaking  to 
consent  to  a  case  for  the  opinion  of  the  Queen's 
Bench,  and  to  pay  the  amount  of  the  rate  into 
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Court,  the  injnnction  was  granted.  Aghmorth 
y.  Hebden  BHdge  Loeal  Boa/rd^  47  Law  J.  Rep. 
Chano.  196. 

{e)  To  restrain  erinmal  proieoution  for  ad- 
vaaicing  Jrontoffe. 

8. — The  plaintiff  had  brought  forward  his 
hoiise,  forming  part  of  the  street,  beyond  the 
line  of  frontage.  The  urban  authority  threat- 
ened to  take  summary  proceedings  under  the 
Public  Health  Act,  1875.  The  plaintiff  brought 
an  action  claiming  an  injunction  to  restrain  the 
threatened  proceedings,  on  the  ground  that  they 
were  irregular  under  the  Act ;  and  also  that  the 
urban  authority  had  been  aware  of,  and  had 
acquiesced  in,  the  bringing  forwanl  of  his 
building.  A  motion  for  an  injunction  was  re- 
fused. Xorr  V.  The  Corporation  of  PregUm,  46 
Law  J.  Bep.  Chanc.  409 ;  Law  Bep.  6  Ch.  D.  463. 

The  Court  has  no  jurisdiction  to  restrain 
criminal  proceedings  for  the  prosecution  of 
persons  for  a  breach  of  the  laws  sanctioned  by 
the  legislature.  Lord  Auckland  y.  The  West- 
mintter  Loeal  Boa/rd  of  Works  (41  Law  J.  Bep. 
Chanc.  723)  explained.    Ibid. 

The  doctrine  of  acquiescence  is  inapplicable 
to  public  functionaries.    Ibid. 

{d)  To  r&ttram  libel. 

4. — The  jurisdiction  of  the  Court  of  Chancery 
to  restrain  libel  as  injurious  to  property  has 
been  enlarged  by  the  Judicature  Act,  1873. 
And  semble — that  The  Prudential  Atsuranee 
Company  y.  £nott  (44  Law  J.  Bep.  Chanc.  192) 
is  no  longer  binding.  Thorley*$  Cattle  Food 
Company  X^^-)  ▼•  -^assam,  46  Law  J.  Bep. 
Chana  713 ;  Law  Bep.  6  Ch.  D.  582. 
[And  see  Libbl,  14.] 

(a)  To  restrain  sale  by  sheriff:  order  of  other 

division, 

6. — By  an  order  made  in  the  Conmion  Pleas 
Diyision  the  sheriff  was  directed  to  withdraw 
from  possession  of  goods  claimed  by  the  trustee 
of  a  marriage  settlement,  if  the  trustee  paid  the 
amount  of  a  judgment  debt,  for  which  they 
had  been  seized,  into  Court,  but  if  not  to  sell 
and  pay  the  proceeds  into  Court.  The  trustee 
having  failed  to  pay  the  money  into  Court : — 
Held,  that  the  Chancery  Division  in  an  action 
to  administer  the  trusts  of  the  settlement,  had 
no  jurisdiction  to  restrain  a  sale  by  the  sheriff. 
Wriyht  v.  Redgrave  (App.),  Law  Bep.  11  Ch.  D. 
24. 

(/)  To  restrain  actions  and  proceedings. 

6.— A  creditor's  petition  to  wind  up  a  com- 
pany having  been  (Greeted  to  be  heard  by  the 
Master  of  the  Bolls,  and  it  being  desirable  that 
an  action  of  ejectment  brought  by  the  free- 
holders against  the  company  to  recover  the 
possession  of  land  on  wHch  the  company  had 
erected  buildings  (which  constituted  its  prin- 
cipal assets)  should  be  stayed  until  the  winding- 
up  petition  had  been  heard,  the  creditor  appli^ 
for  that  purpose  to  the  Common  Pleas  Division 
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of  the  High  Court  in  which  such  action  was 
pending: — Held,  that  notwithstanding  section 
24,  sub-section  5  of  the  Judicature  Act,  1873, 
the  Master  of  the  Bolls  might  still,  under  sec- 
tion 85  of  the  Companies  Act,  1862,  restrain 
further  proceedings  in  the  action  of  ejectment ; 
and,  therefore,  though  the  Common  Pleas  Divi- 
sion had  power  to  restrain  such  proceedings  it 
declined  to  interfere  at  the.  instance  of  such 
creditor,  as  it  considered  it  more  convenient 
that  the  power  to  restrain  should  be  exercised 
by  the  Court  before  which  were  the  winding-up 
proceedings.  [See  Oarbutts  v.  Haven,  45  Law 
J.  Bep.  Chanc.  130.]  Mngohurehy.  The  People's 
Qao'den  Compcmy  {Lim.\  45  Law  J.  Bep.  C.P. 
130  ;  Law  Bep.  1  C.P.  D.  45. 

7. — Applications  for  a  stay  of  proceedings  in 
any  action  pending  against  a  company  for  the 
winding-up  of  which  a  petition  has  been  pre- 
sented, should  be  made  to  the  divisional  Court, 
or  the  single  Judge  before  whom  the  action  is 
pending,  and  not  to  the  Judge  of  the  Chancery 
division,  to  whose  Court  the  petition  is  attached 
(per  Jessel,  M.B.).  In  re  The  Peoples  Garden 
Compcmy  (2jim.\  45  Law  J.  Bep.  Chanc.  129 ; 
Law  Bep.  1  Ch.  D.  44. 

[But  see  now  Order  LL  r.  2a.'] 

8. — ^Where  an  action  had  been  brought  in  the 
Court  of  Queen's  Bench  against  a  company  after 
the  passing  of  a  resolution  to  wind  it  up  volun- 
tarily, to  which  resolution  the  plaintiff  was  a 
party,  and  the  liquidator  applied  to  the  Queen's 
Bench  Division  under  36  &  37  Vict.  c.  66.  s.  24, 
sub-s.  5,  for  an  order  to  stay  proceedings,  that 
Court  made  the  order  absolute,  staying  proceed- 
ings upon  the  terms  that  the  costs  be  added  to 
the  debt  on  proof  in  the  liquidation.  Walker  v. 
The  Bana^her  Distillery  Compcmy,  49  Law  J. 
Bep.  Q.B.  134 ;  Law  Bep.  1  Q.B.  D.  127. 

9.— In  all  winding-up  cases  applications  to 
stay  proceedings  in  actions  commenced  against 
the  company  in  liquidation  should  be  niade  to 
that  divisional  Court  of  the  Chancery  Division 
of  the  High  Court  in  which  the  liquidation  is 
proceeding  (per  Malins,  V.C).  In  re  The  Rivers 
Protection  and  Manure  Company;  Needham  v. 
Savie,  45  Law  J.  Bep.  Chanc.  132 ;  Law  Bep.  1 
Ch.  D.  253. 

10. — The  proper  tribunal  to  stay  an  action  in 
either  division  of  the  High  Court  of  Justice,  is 
the  divisional  Court  of  that  division  in  wMch 
the  action  is  commenced ;  subject  to  this,  that 
the  Judicature  Acts  have  not  taken  away  from 
the  Chancery  Division  of  the  High  Court  the 
jurisdiction  to  restrain  any  action  against  a 
company  which  is  being  wound  up  by  it  under 
the  Companies  Acts.  Garbutt  v.  Pawous  (per 
Malins,  V.C),  45  Law  J.  Bep.  Chanc.  130: — 
Held,  on  appeal,  that  the  Chancery  Division  of 
the  High  Court  has  no  jurisdiction  either  by  in- 
junction or  order  to  stay,  to  restrain  proceedings 
in  an  action  pending  in  another  division,  even 
if  such  action  was  commenced  before  the  Judi- 
cature Acts  came  into  operation;  and  semble, 
the  defendant  should  apply  for  that  purpose  to 
the  division  in  which  the  action  is  pending,  or 
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proceed  by  oonntar-olaiin  or  Btatement  of  de- 
fence. Oarhutt  v.  Hmveus,  46  Law  J.  Bep. 
Chanc.  133 ;  Law  Bep,  1  Ch.  D.  156. 

11. — The  Ctourt  of  Bankraptcy  has  no  juris- 
diction to  restrain  by  injunction  an  action  in 
tort ;  and  where  an  injunction  is  applied  for  to 
restrain  an  action  for  debt,  it  is  the  duty  of  the 
Oonrt,  nnder  role  289,  to  exercise  its  discretion 
as  to  whether  the  injunction  should  be  granted 
or  not.  Ew  parte  Harold  ;  inre  Meade,  46  Law 
J.  Rep.  Bankr.  121 ;  Law  Rep.  3  Ch.  D.  119. 

Foreign  iotfereign,  against  removal  of  property 
by,    [See  Patent,  29.] 

To  restrain  arHtrater  from  acting,    [See  Abbi- 
TRA.TION,  14, 16.] 

(B)  Whbn  gbaktbd. 
(a)  Aoqyiesoenoe  when  a  bar, 

12. — Pelay  is  no  bar  to  an  injunction  in  aid 
of  a  legal  right,  unless  the  legal  remedy  is 
barred  by  lapse  of  time.  FuUwood  v.  FuUwood, 
47  Law  J.  Rep.  Ghana  469  ;  Law  Rep.  9  Ch.  D. 
176. 

13. — Where  a  ooyenant  had  been  entered 
into  not  to  sell  wines  and  spirits  on  certain 
pemises, — Held,  that  the  covenantee,  by  not 
interfering  with  the  sale  of  British  wines  to  a 
limited  extent,  did  not  lose  his  right  to  an  in- 
junction to  restrain  a  more  extensive  breach. 
Richards  v.  Revett,  47  Law  J.  Rep.  Chanc.  472  ; 
Iaw  Rep.  7  Ch.  D.  472. 

[And  see  Ko.  3  supra.] 

(h)  lb  restrain  distress  for  rent, 

14. — The  Court  will  not  grant  an  injunction 
to  restrain  a  landlord  from  distraining  for  rent, 
even  though  it  is  doubtful  whether  he  is  en- 
titled to  such  rent,  without  providing  for  the 
landlord  having  the  amount  of  such  rent  secured 
to  him  in  the  event  of  his  ultimately  being 
found  to  be  entitled  to  it.  I^aw  v.  The  Earl 
of  Jersey^  48  Law  J.  Rep.  C.P.  308 ;  Law  Rep.  4 
O.P.  D.  369. 

(p)  A^oimng  estates :  user  of  same  name, 

16. — The  owner  of  a  property  called  by  a 
particular  name  brought  an  action  against  the 
owner  of  the  adjoining  property  to  restrain  him 
from  calling  his  property  by  the  same  name. 
The  statement  of  claim  alleged  inconvenience, 
injury  and  consequent  damage  to  the  plaintiff's 
property,  but  did  not  allege  malice : — Held,  on 
demurrer,  that  no  right  of  action  existed.  Day 
V.  Bronmrigg  (App.),  48  Law  J.  Rep.  Chanc. 
173;  Law  Rep.  10  Ch.  D.  294. 

(d)  To  restrain  trespass, 

16. — ^Where  after  the  expiration  of  a  tenancy 
for  years  the  holder  of  a  bill  of  sale  of  the  fur- 
niture of  the  late  tenant  put  and  continued  a 
man  in  possession  of  the  furniture  upon  the 
premises  under  a  power  in  his  seourity, — Held, 
tliat  the  landlord  was  entitled  to  treat  the  bill 


of  sale  holder  as  a  mere  trespuser ;  and  in  aa 
action  against  him  by  the  landlord  to  restrain 
him  from  selling  the  goods  on  the  premises  or 
continuing  in  possession,  an  interlocutory  in- 
junction was  granted  in  those  terms.  Smith  v. 
Brown,  48  Law  J.  Rep.  Chano.  694. 
[And  see  Coptholdb,  3.] 

(tf)  To  restrain  waste. 

17. — It  is  in  the  discretion  of  the  Court 
whether  or  not  an  injunction  should  be  granted 
to  restrain  a  particular  act,  and  in  exercising 
such  discretion  the  Court  will  consider  whether 
the  doing  of  the  act  must  produce  an  injury  to 
the  party  applying  for  relief ;  whether  such  in- 
jury, if  any,  can  be  estimated  by  way  of  dam- 
ages, and  whether  such  damages  must  be  the 
subject  of  successive  suits  or  can  be  obtained 
once  for  all.  Doherty  v.  AUman  (H.L.  li,)t 
Law  Rep.  3  App.  Gas.  709. 

In  an  action  by  a  lessor  of  lands  leased  for  a 
long  term  of  years  (900  and  upwards),  with  a 
covenant  by  the  lessee  to  keep  the  premises  '<  in 
good  condition  during  the  term,"  and  so  "  de- 
Uver  them  up,"  against  the  lessee  for  an  injunc- 
tion to  restrain  him  from  converting  the  build- 
ings on  the  land  from  military  barracks  into 
ordinary  dwelling-houses: — Held,  that  as  this 
was  not  the  case  of  enforcing  a  negative  cove- 
nant in  clear  and  indisputable  terms,  and  as  the 
alleged  apprehended  waste  was  of  a  meliorating 
character,  the  discretion  of  the  Court  below, 
which  had  refused  to  grant  an  injunction,  would 
not  be  interfered  with.    Ibid. 

(/)  To  restrain  nmsanee. 

18. — The  defendant  was  tenant  and  oooupier 
of  a  newly  erected  stable,  adjoining  and  all  but 
touching  the  flank  wall  of  a  house  in  the  suburbs 
of  London,  and  which  stable  was  erected  on  a 
mound  of  made  earth  at  a  higher  level  than  the 
basement  of  the  plaintiffs*  house,  and  the  result 
was  that  water,  mixed  with  stable  drainage  and 
sewage  leaking  from  a  broken  soil-pipe  in  the 
stable  yard,  oozed  through  the  wall  of  the 
plaintiff's  house,  so  as  to  be  a  nuisance.  On  a 
bill  filed  by  the  plaintiffs,  as  owners  of  the  house, 
for  an  injunction  to  restrain  the  nuisance  occa- 
sioned by  the  damp,  and  also  by  the  noise  of 
the  horses  kept  in  the  stable, — ^Held,  that  the 
occupier  of  the  house  should  be  a  party  to  the 
suit,  inasmuch  as  the  alleged  nuisances  were  of 
a  temporary  nature.  Broder  v.  Sailiard^  45 
Law  tf.  Rep.  Chanc.  414 ;  Law  Rep.  2  Ch.  D. 
692. 

The  bill  having  been  amended  by  the  addition 
of  the  occupier  as  co-plaintiff,  it  appeared  that 
the  damp  was  due  to  the  circumstance  of  the 
stable  being  erected  on  made  earth,  placed 
there  unknown  to  the  defendant  by  some  pre- 
decessor in  title : — Held,  nevertheless,  that  an 
injunction  should  be  granted,  for  the  reason 
that  the  possessor  of  land  is  responsible  for 
nuisances  arising  on  it,  by  whatever  means 
occasioned.   Held  also,  with  regard  to  the  noise. 
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that  the  stable  was  so  sitnated  that  the  ordinary 
Qse  of  it  occasioned  an  annoyance  amounting  to 
a  nuisance.  Under  the  circumstances,  no  costs 
were  given  to  the  saccessful  plaintiffs.    Ibid. 

19. — In  an  action  by  miU  owners,  riparian 
proprietors,  to  restrain  the  discharge  of  water 
containing  acid  into  a  stream,  where  the  de- 
fendants asked  that  damages,  in  lieu  of  an  in- 
junction* might  be  given,  an  injunction  was 
granted.  P&nninffttm  v.  The  Brifisop  Hall  Coal 
Company  (Ztm.),  46  Law  J.  Bep.  Chanc  773 ; 
Law  Bep.  6  Ch.  D.  769. 

20. — ^In  an  action  by  the  occupier  of  a  house 
on  Ash  Gonmion,  adjoining  Aldershot  Gamp, 
which  had  been  acquired  by  the  Crown  for 
military  purposes  under  6^6  Yict.  c.  94,  and 
was  vested  in  the  Secretary  of  State  for  War, 
for  an  injunction  to  restrain  the  general  com- 
manding the  troops  at  Aldershot,  and  the  officers 
under  lus  orders,  from  causing  rifle  practice  on 
Ash  Common,  so  as  to  be  a  nuisance  to  the 
plaintifE  and  his  family,— Held,  that  the  Secre- 
tary of  State  for  War  was  a  necessary  party  to 
the  action,  and  that  the  injunction  could  not  be 
granted  in  his  absence,  it  not  being  alleged  that 
the  defendant  threatened  and  intended  to  con- 
tinue the  nuisance,  or  that  he  could  of  his  own 
authority  continue  it.  Hawley  v.  SteeU,  46 
Law  J.  Rep.  Chanc.  782 ;  Law  Bep.  6  Ch.  D.  521. 

An  action  will  lie  against  the  Secretary  of 
State  for  War,  like  any  other  corporation,  for 
misuser  of  land  vested  in  him,  but  semble,  when 
land  has  been  acquired  under  the  authority  of 
Pkurliament  for  military  purposes,  and  is  vested 
in  the  Secretaiy  of  State  for  War,  an  action  will 
not  lie  against  him  for  a  nuisance  occasioned 
by  the  reasonable  user  of  such  land  for  military 
purposes  under  his  direction.    Ibid. 

lb  rettrain  burial   near  dweUing-kome,    [See 
BUBIAL,  1.] 

To  redra/in  ohttruotum  to  acoou  to  wharf,    [See 
BlVXB,3.] 

(g)  Support :  reoionable  apprehension  qf  damage. 

21, — The  plaintiffs'  statement  of  claim  alleged 
that  the  plaintifEs  bought  land  of  the  defen- 
dants for  the  purpose  of  erecting  buildings  on 
it,  and  that  the  defendants  were  informed  and 
knew  of  such  purpose  at  the  time  of  the  pur- 
chase ;  that  the  plaintifb  erected  buildings  on 
the  land;  and  that  it  was  necessary  for  the 
support  of  such  land  that  the  mines  and  minerals 
in  tne  adjoining  land  of  the  defendants  should 
not  be  worked  and  gotten  within  fifty  yards  from 
the  boundary  of  the  land  of  the  plaintifb  so 
bought;  and  that  if  they  were  worked  and 
gotten  within  such  distance,  the  said  land  of 
the  plaintiflb  would  subside  and  the  buildings 
erected  thereon  be  destroyed;  and  that  sudi 
land  would  so  subside,  although  no  buildings 
were  placed  thereon  :  but  if  otherwise,  that  the 
pUuntiffs  claim  to  be  entitled  to  necessary  sup- 
port from  the  adjoining  land  for  the  said  land 
and  buildings.  The  statement  then  ^ewed  that 
the  defendants  were  about  to  work  and  get  the 


mines  and  minerals  under  the  adjoining  land  of 
the  defendants  within  the  said  distance  of  fifty 
yards  of  the  plaintiffs'  boundary ;  and  the  state- 
ment concluded  with  a  claim  for  an  injunction 
to  restrain  the  defendants  from  working  the 
mines  and  minerals  adjacent  to  the  plaintiffs* 
said  land  in  such  a  manner  as  to  cause  any  sub- 
siclence  of  the  surface  of  the  plaintiffs'  land  or 
of  the  buildings  erected  thereon : — Held  (per 
Grove,  J.),  on  demurrer  to  such  statement,  that 
the  plaintiffs  had  shewn  a  8uf^(AeiD.t prima  faeie 
ground  for  such  injunction,  irrespectively  of 
any  right  of  support  for  the  buildings.  Siddone 
V.  SSu>rt^  46  Law  J.  Bep.  C.P.  796 ;  Law  Bep.  2 
C.P.  D.  672. 

Semble,  that  there  was  an  implied  agreement 
by  the  defendants  not  to  work  the  minerals  so 
as  to  cause  injury  to  such  buildings.    Ibid. 

Ibreign  creditor,  agamgt :  after  admirUetration 
decree.    [See  Adminibtbation,  37.] 

(A)  Mandatory  if^tmetion. 

(1)  Ohgtruetion  of  right  of  way, 
22. — The  plaintiff  having  upon  the  trial  of 
an  action  established  his  title  to  a  right  of  way, 
which  the  defendant,  with  full  notice  of  his 
claim,  had  obstructed  by  building  over  it  a  solid 
and  expensive  structure, — Held,  that  he  was 
entitled  to  a  mandatory  injunction  compelling 
the  defendant  to  remove  such  obstruction,  even 
though  the  defendant  offered  him  a  substituted 
right  of  way.  £rehl  v.  BurreU,  47  Law  J.  Bep. 
Chanc.  363 ;  Law  Bep.  7  Ch.  D.  561 ;  affirmed 
on  appeal,  48  Law  J.  Bep.  Chanc.  262;  Law 
Bep.  11  Ch.  D.  146. 

The  mode  in  which  the  Court  should  exercise 
its  discretion  in  reference  to  its  jurisdiction 
under  Lord  Cairns*  Act,  considered.    Ibid. 

(2)  BvUding  in  breach  of  covenant. 

28. — Where  houses  were  set  out  in  a  regular 
plan,  and  each  purchaser  of  a  house  covenanted 
with  the  former  owners  of  the  whole  not  to 
erect  any  building  in  advance  of  the  general 
line  of  frontage, — Held,  that  a  purchaser  of  one 
of  such  houses  to  whom  the  benefit  of  such 
covenants  was  assigned,  was  entitled  to  a  man- 
datory injunction  to  compel  the  purchaser  of 
another  house  to  pull  down  a  bay-window  built 
in  breach  of  such  covenant,  even  without  shew- 
ing material  damage.  Mannerg  v.  Johmon,  46 
Law  J.  Bep.  Chana  404 ;  Law  Bep.  1  Ch.  D. 
673. 

24. — The  purchasers  of  the  different  lots 
of  an  estate  laid  out  for  building  executed  a 
deed  by  which  they  covenanted  with  the  ven- 
dor not  to  erect  any  buildings  beyond  a  cer- 
tain line,  the  covenant  being  subject  to  a  pro- 
viso that  it  should  not  be  personally  binding 
on  any  one  except  in  respect  of  breaches  com- 
mitted during  his  sole  or  joint  seisin  of  the  lot 
to  which  it  related.  In  1872  the  purchaser  of 
lot  B  built  upon  it  a  bakehouse  beyond  the  line. 
The  plaintiff  about  the  same  time  bought  the 
opposite  lot  A.    No  complaint  appeared  to  have 
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been  made  by  any  one  of  the  erection  of  the 
bakehouse  until  this  action  was  commenced.  In 
1876  the  defendant  purchased  the  residue  of  a 
mortgage  term  in  lot  B,  and  in  1877  commenced 
building  upon  that  plot  a  wooden  stable  beyond 
the  line.  The  plaintiff,  as  soon  as  he  heard  of 
this,  wrote  to  complain  on  the  17th  of  March, 
1877,  at  which  time  the  stable  was  built  uj^to 
the  eaves.  The  defendant  proceeded  to  com- 
plete the  stable,  which  was  finished  on  the  day 
on  which  the  plaintiff  commenced  an  action  for 
an  injunction  to  restrain  the  defendant  from 
allowing  any  buildings  to  continue  on  his  land 
beyond  the  line :— Held  (by  Bacon,  V.C),  that 
a  mandatory  injunction  ought  to  be  granted  to 
compel  the  removal  of  all  the  erections  on  the 
defendant's  plot  beyond  the  line.  Held  (on 
appeal),  that  the  injunction  ought  not  to  extend 
to  the  building  which  had  been  allowed  to  re- 
main for  five  years  without  complaint,  but  must 
be  confined  to  buildings  erected  since  the  de- 
fendant acquired  his  title,  Baxter  v.  Bower 
(23  W.  B.  805)  explained.  The  Judicature  Act, 
1873,  s.  26.  sub-s.  8,  has  not  altered  the  prin- 
ciples on  which  the  Court  acts  in  granting  in- 
junctions. QiUldn  v.  BaXU  (App.),  Law  Rep. 
13Ch.  D.324. 

(i)  Interlocutory  ii^wustion:   haUmee   of  eon^ 

venience, 

26. — The  owner  of  an  ancient  market  for  the 
sale  of  cattle,  which  was  held  on  every  Thursday 
at  B.,  brought  an  action  to  restrain  auctioneers, 
who  advertised  that  they  would  on  a  certain 
Monday,  and  on  every  succeeding  Monday,  hold 
a  market  for  the  sale  of  cattle  at  B.,  from  hold- 
ing their  intended  market.  The  auctioneers 
had  expended  moneys  in  advertising  and  in 
erecting  pens  and  stallage  for  cattle.  On 
motion  for  an  interlocutory  injunction  pending 
the  trial  of  the  action,— Held  (reversing  the  de- 
cision of  the  Master  of  the  Rolls),  that,  on  the 
balance  of  convenience  and  inconvenience,  it 
was  not  a  case  for  an  interlocutory  injunction 
pending  the  trial  of  the  action.  Elwes  v.  Payne 
(App.),  48  Law  J.  Rep.  Chanc.  831 :  Law  Rep. 
12  Ch.  D.  486. 

Breach  of  ooverumt  not  to  carry  on  trade,  [See 
Covenant,  3.] 

Matum  ttandrng  over  to  trial:  widertaUng  to 
account:  conflict  of  evidence.  [See  Tradb 
Mabk,  16.] 

Right  of  assigns  of  covenantee  to  sue  on  the 
covenant:  covenant  rtmning  with  the  land, 
[See  Covenant,  20.] 

Sale  of  goodwill :  "  dealing  with  "  etutomers  of 
old  firm,  [See  Vendor  and  Pubchasbb,  14.] 

Stall  in  public  building :  exclusive  right  of  sale, 
[See  Covenant,  11.] 

(C)  Dahaobs. 

Damages  accrued  after  issue  of  writ :  juHsdic- 
tion  to  award.    [See  Nuisance,  9.} 


(D)  Pbaotiob  in  AonoN  fob. 

26. — ^A  memorandum  of  a  decree,  giving 
damages  instead  of  an  injunction  in  respect  of 
a  nuisance,  directed  to  be  indorsed  on  the 
plaintiff's  title-deed.  Crawford  v.  The  Hornsea 
Steam.  Brick  and  TUe  Chmpany  {I4m.)  (App.), 
46  Law  J.  Rep.  Chanc.  432. 

27. — C.  was  mortgagee  of  a  reversionary  in- 
terest in  which  he  was  about  to  foreclose  the 
equity  of  redemption.  He  entered,  through  his 
solicitor  D.,  into  negotiations  with  O.  and  with 
F.  for  sale  of  the  reversion.  In  the  end  D. 
closed  with  F.  G.  alleged  that  D.  had  agreed 
to  sell  to  him,  and  brought  an  action  for  specific 
performance,  to  restrain  0.  from  assigning  to  F. 
and  in  the  alternative  for  damages  for  br»EUih 
of  the  agreement  entered  into  with  him.  An 
interim  injunction  was  granted,  subject  to  the 
usual  undertaking  as  to  damages.  D.  was  made 
a  defendant  in  the  action.  The  Vice-chancellor 
dismissed  the  action  with  costs  as  against  F., 
but,  on  the  ground  of  D.*s  improper  conduct, 
without  costs  against  C.  and  D.,  and  he  refused 
to  direct  any  enquiry  as  to  damages.  C.  and  D. 
appealed  on  the  questions  of  the  enquiry  and 
of  costs,  and  G.  entered  a  cross  appeal  for 
damages : — Held,  that  the  enquiry  as  to  damages 
ought  to  have  been  allowed,  but  in  this  case  the 
measure  of  damages  could  only  be  the  interest 
of  money  at  five  per  cent,  during  the  time  C. 
had  been  kept  out  of  it,  less  any  interest  he  bad 
made.  Held  also,  that  the  appeal  on  the  en- 
quiry as  to  damages  was  a  matter  wholly  colla- 
teral, and  that  as  the  rest  of  the  appeal  was 
merely  an  appeal  for  costs  they  were  not 
allowed  by  the  Judicature  Act  to  vary  the  order 
as  to  costs  made  in  the  Court  below.  Oraham 
V.  Campbell  (App.),  47  Law  J.  Rep.  Chanc.  593 ; 
Law  Rep.7Ch.  D.  490. 

Notice  of  motion  for  an  injunction  was  given^ 
but  owing  to  press  of  business  in  the  Court  it 
stood  over  from  time  to  time,  and  at  last  stood 
over  without  the  undertaking  as  to  damages 
being  continued.  On  a  threat  by  C.  and  F.  to 
complete  the  assignment  of  the  reversion  G. 
obtained  an  interim  injunction  ex  parte : — Held, 
that  notice  of  motion  having  been  given,  the  ex 
parte  injunction  ought  not  to  have  been  granted. 
Ibid. 

28. — An  order  having  been  made  in  an  ad- 
ministration action  for  distribution  amongst 
persons  claiming  as  next-of-kin,  A.  conmienced 
an  action  claiming  to  be  next-of-kin,  and  ob- 
tained an  injunction  staying  the  distaribntion. 
A.*s  action  was  dismissed  by  the  Vice- Chancellor 
and  the  Court  of  Appeal,  and  she  gave  notice  of 
appeal  to  the  House  of  Lords :— Held,  that  the 
injunction  should  be  continued  pending  such 
appeal  with  liberty  to  discharge  it  if  the  appeal 
were  not  prosecuted  without  delay.  PoUni  v. 
Oray.  Stwrla  v.  Fi'ecda  (No.  2)  (App.),  Law 
Rep.  12  Ch.  D.  439. 

29. — ^Where  an  interim  injunction  is  granted 
over  a  certain  day,  "  or  until  further  order,**  the 
injunction  is  not  continued  after  the  day  named 
**  until  further  order,*' bat  may  be  stayed  before 
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the  day  named  by  order  of  the  Cowct.  Bolton 
y.  The  School  Boa/rdfor  London^  47  Law  J.  Bep. 
Chanc.  461 ;  Law  Bep.  7  Ch.  D.  760. 

80. — The  defenduit  having  been  restrained 
from  proceeding  with  certain  buildings,  ap- 
pealed, offering  an  undertaking  to  abide  by 
any  order  the  Court  might  make  at  the  hearing 
as  to  pulling  down  or  altering  any  buildings 
erected  by  him.  The  Court  of  Appeal  being 
of  opinion  that  the  right  to  an  interlocutory 
injunction  was  not  established,  discharged  the 
Older,  taking  from  the  defendant  an  under- 
taking in  the  terms  of  his  offer: — But  held, 
that,  without  any  undertaking,  the  Court  would 
have  jurisdiction  at  the  trial  to  order  the  pulling 
down  of  any  buildings  erected  after  the  com- 
mencement of  the  action,  or  after  notice  had 
been  given  to  the  defendant  that  the  plaintiff 
objected  to  the  building.  Smith  v.  Dtyy  (App.), 
Law  Bep.  18  Ch.  D.  661. 

Application  by  defendants  for  ir^wiation  and  re- 
cower.    [See  Begbiybb,  1.] 

Breach  of:  notice  by  telegram.   [See  Contempt 
OF  COUBT,  3,  4.] 

Indortement  of  claim  for.  [See  Pbactice,  1 1  2.] 

Interim :  service  by  post.    [See  Bahtkbuptct, 
L  5,  M  42.] 

Third  party  J  reWf  aaamst.    [See  BANEauPTOT, 
NL] 

INLAND  BBVBNUK 
[See  Bbvbkub.] 

INNKBBPBB. 

(A)  OBUGATION    on,   TO    PBOVIDB    BEFBBBH- 
MBNT  FOB  TBAVELLEB. 

(B)  Liability  of. 

(a)  Hur  vnjwry  to  guest. 
(&)  Suffioienoy  qf  notice  under  26  ^  27  Viet, 
c.il. 

(C)  Libn  of. 

[Bxtension  of  the  Uen  of  innkeepers  upon 
goods,  &C.,  deposited  with  them  by  persons  in- 
debted to  them  in  respect  of  board,  lodging, 
keep  or  expenses.    41  &  42  Vlot.  a  38.] 

(A)  Obligation  on,  to  pboyidb  Bbfbbsh- 

MSNT. 

L — An  innkeeper  is  bound  by  the  common 
law  to  receive  and  provide  reasonable  refresh- 
ment and  accommodation  for  travellers  or  way- 
farers, and  cannot  lawfully  refuse  such  refresh- 
ment or  accommodation,  unless  for  reasonable 
and  lawful  cause  or  excuse,  and  for  a  breach  of 
such  duty  is  indictable,  but  the  keeper  of  a 
refreshment  bar  attached  to  an  hotel,  but  not 
being  an  hotel  itself,  but  a  shop  for  the  sale  of 
spirits,  is  not  an  innkeeper  within  the  above 
rule  of  law ;  nor  is  a  neighbouring  householder, 
a  near  resident  in  the  same  town,  walking  about 
the  town  lor  amusement  or  recreation,  a  traveller 


within  the  rule.  And  if  a  traveller  require  such 
refreshment,  &c,  at  an  inn  when  accompanied 
by  a  large  dog,  and  insists,  after  being  requested 
by  the  innkeeper  to  withdraw  him,  on  Uie  dog 
staying  with  him  in  the  inn,  the  presence  of 
such  dog  affords  a  reasonable  and  lawful  excuse 
to  the  innkeeper  to  refuse  to  receive  such 
traveller,  or  afford  him  refreshment  or  accom- 
modation. Beg.  V.  Bymer  (C.C.B.),  46  Law  J. 
Bep.  M.C.  108  ;  Law  Bep.  2  Q.B.  D.  136. 

(B)  Liability  of.  - 
(a)  For  injury  to  guest. 

2. — It  is  the  duty  of  an  hotel  keeper  to  take 
reasonable  care  of  the  persons  of  his  guests,  so 
that  they  are  not  injured  by  reason  of  a  want 
of  such  care  on  his  part,  whilst  they  are  in  the 
hotel  as  his  guests.  Sandys  v.  Florence,  47  Law 
J.  Bep.  C.P.  698. 

A  statement  of  claim  alleged  that,  while 
the  plaintiff  was  using  an  hotel,  of  which  the 
defendant  was  the  proprietor,  as  a  guest  for 
reward  to  the  defendant,  by  tiie  negligence  of 
the  defendant  the  ceiling  of  the  room  in  which 
the  plaintiff  then  was,  fell  upon  and  injured 
him  : — Held,  on  demurrer,  that  such  statement 
sufficiently  shewed  a  cause  of  action.    Ibid. 

(b)  Suffioieney  of  notice  under  26  ^  27  Viet, 

0.41. 

8. — A  mere  verbal  error  in  a  copy  of  section 
1  of  the  Innkeepers'  Liability  Act,  1863  (26  &  27 
Yict.  c.  41),  exhibited  for  the  purpose  of  limit- 
ing an  innkeeper's  liability,  will  not  vitiate  the 
notice  so  as  to  make  it  ineffectual,  provided  the 
notice  states  correctly  the  provisions  of  the  Act ; 
but  the  omission  of  a  material  portion  of  the 
statute  will  render  the  notice  ineffectual  to  pro- 
tect the  innkeeper.  Spice  v.  Bacon  (App.),  46 
Law  J.  Bep.  Bxch.  713 ;  Law  Bep.  2  Bx.  D.  463. 

In  the  defendant's  hotel  a  notice  was  ex- 
hibited containing  a  copy  of  the  first  section  of 
the  Act,  correct  in  every  particular  except  that 
in  the  exception  the  word  **  act "  was  acciden- 
tally omitt^ : — Held,  that  this  was  a  material 
omission,  and  that  ^e  notice  was  insufficient  to 
protect  the  innkeeper.    Ibid. 

(C)  Libn  of. 

4, — ^An  innkeeper's  lien  is  general,  and  ex- 
tends to  all  the  goods  of  the  guest  under  his 
control,  and  therefore  to  his  horses  and  carriages 
in  the  inn  stables,  in  respect  of  his  genial 
account.  MuUiner  v.  Florence  (App.),  47  Law 
J.  Bep.  Q.B.  700 ;  Law  Bep.  3  Q.B.  D.  484. 

The  sale  of  a  chattel  by  the  holder  waives 
the  lien  on  it,  although  the  retention  of  it  would 
put  him  to  expense.    Ibid. 

[See,  however,  41  &  42  Yict  a  88.] 


INBOLMBNT  OF  DBCBBB. 
[See  Pbaotiob.] 


SOS 


msOLVKNCY-INSITBANCB. 


INSOLVENCY. 

An  iosolTent  in  1864  omitted  from  hiB  state- 
ment of  affairs  a  contingent  interest  in  a  fond, 
and  afterwards  became  lunatic  The  fund  sub- 
sequently became  vested,  and  the  Court  ordered 
it  to  be  paid  to  the  credit  of  the  lunacy.  On  a 
petition  by  the  provisional  assignee  under  the 
insolvency  the  fund  was  paid  out  to  him  1% 
re  Himdt  (App.),  Law  Bep.  7  Ch.  D.  26. 

INSPBCTION  OF  D0CUMBNT8. 
[See  Pboduction  of  Documbntb.] 


INSTALMENTS. 

Saie  of  goods  by.    [See  Company,  H  43 ;  Salb 
OF  Goods,  11-14.] 


INSURANCE. 
[And  see  Marine  Insusangb.] 

(A)  LiFB  Insubanoe. 

(a)  Illegality :  ineurdble  interest, 

(fi)  Proposal  for  policy :  ooncealment. 

(o)  Assignment  under  Policies  of  Assurance 

Act,  1867. 
{d)  Payment  of  moneys  into  Court :  notice 

of  incumhrance, 
(e)  Bight  to  policy  money, 
(J)  Winding-up  of  insurance  company, 

(1)  Vaiuation  of  policies, 

(2)  Ckmtribtttories :   shareholders'  and 

participating  poUcy-hoiders, 

(3)  Fi^e  and  l^e  members, 

(B)  FnUE  INBUBANOB. 

(a)  Insurable  interest, 

lb)  Double  insurance :  subrogation:  whoff' 

inger  and  merchant, 
(0)  Contract  of  indemnity. 


(A)  Life  Insubanob. 

(a)  lUegaUty :  insurable  interest, 

1. — A  father  effected  a  policy  of  assurance  on 
the  life  and  in  the  name  of  his  son,  and  paid 
all  the  premiums  and  kept  the  policy  in  his 
own  possession.  On  l^e  death  of  the  son  in- 
testate, the  father  took  out  letters  of  adminis- 
tiation,  and  received  the  insurance  money. 
In  a  creditor's  suit  instituted  for  l^e  admin- 
istration of  the  son*s  estate,  the  Court  being 
of  opinion  upon  the  evidence  that  the  father 
had  effected  the  policy  for  his  own  benefit, — 
Held,  that  he  was  entitled  to  keep  it,  and  the 
fact  that  the  policy  was  void  by  reason  of  the 
father  not  having  an  insurable  interest  in  his 
son's  life,  within  the  meaning  of  14  Geo.  3.  c. 
48,  though  a  good  ground  of  defence  to  the  in- 
surance company,  if  they  had  chosen  to  avail 
themselves  of  it,  could  not  affect  his  right  after 
the  money  had  been  paid ;  affirming  the  deci- 
sion below.  Worthington  v.  Curtis  (App.),  45  Law 
J.  Bep.  Chano.  259 ;  Law  Bep.  1  Ch.  D.  419. 


(b)  Proposal  for  policy :  ooneeaUn&nU 

2. — In  a  contract  of  life  assurance  perfect 
good  faith  is  required  on  the  part  of  the  as- 
sured. It  is  his  duty  to  communicate  all  mate- 
rial facts  to  the  assurer,  and  the  failure  on  his 
part  to  disclose  to  them  any  such  &cts  will 
vitiate  the  contract.  The  London  Assuranes 
Company  v.  Ifansel,  48  Law  J.  Bep.  Chanc  331 ; 
Law  Bep.  11  Ch.  D.  363. 

In  a  proposal  by  the  defendant  for  tlie  iflsoe 
to  him  by  the  pkontifb  of  a  policy  of  life  as- 
surance, he  was  asked  (inter  aUa)  the  following 
questions :  "  Has  a  proposal  ever  been  made  on 
your  life  at  any  other  office  or  offices  f  If  so^ 
where  7  Was  it  accepted  at  the  ordinary  or  at 
an  increased  premium,  or  declined  f "  ^Die  de- 
fendant answered  the  questions  as  follows: 
''Insured  now  in  two  offices  for  16,000Z.  at  ordi- 
nary rates.  Policies  effected  last  year."  The  de- 
fendant signed  a  dedaration  at  the  foot  of  the 
proposal  that  the  particulars  given  were  true, 
and  tiiat  the  proposal  and  declaration  were 
the  basis  of  the  contract  between  him  and  the 
plaintiffs.  The  plaintijQb  accepted  the  defen- 
dant's proposal,  and  he  paid  the  first  year's 
premium.  Before  the  issue  of  the  policy  the 
plaintiffs  discovered  that  the  defendant  had 
made  proposals  to  several  other  offices,  which 
had  been  declined:  —  Held,  that  there  had 
been  concealment  of  material  facts  on  the  part 
of  the  defendant,  and  that  the  contract  for  the 
issue  of  the  policy  must  be  set  aside.    Ibid. 

(fi)  Assignment  under  Policies  of  Assurance 

Act,  1867. 

8. — ^A  written  agreement  by  the  owner  of  a 
policy  of  life  assurance  to  execute  a  legal  assign- 
ment of  such  policy  when  requested  so  to  do,  is 
not  an  assignment  within  the  meaning  of  the 
Policies  of  Assurance  Act,  1867,  and  notice  of 
such  agreement  duly  given  to  the  insurance  office 
and  acknowledged  by  them  pursuant  to  sec- 
tion 6  of  that  Act,  does  not  give  priority,  under 
section  6  of  the  Act,  over  tiie  prior  equitable 
title  of  a  person  who  has  not  given  notice. 
Spencer  v.  Clarke,  47  Law  J.  Bep.  Chanc.  692 ; 
Law  B^.  9  Ch.  D.  137. 

4. — Under  an  agreement  that  S.  should  as- 
sure his  life,  and  either  assi^  the  i)olicy  to  the 
plaintiff  or  deposit  it  with  him  as  security  for 
a  debt,  8.  assured  his  life  in  the  defendiant's 
office,  and  delivered  the  policy  to  the  plaintiff, 
with  a  request  that  he  would  have  the  assign- 
ment prepared,  which  the  plaintiff  omitted  to 
do.  S.  having  died,  the  plidntiff  gave  noUoe  of 
the  death,  and  that  he  held  the  policy  as  secu- 
rity for  the  debt,  which  he  alleged  to  exceed 
the  amount  of  the  policy  money.  The  ofiS.ce 
acknowledged  the  receipt  of  the  notice,  in  con- 
formity with  section  6  of  the  Policies  of  Assur- 
ance Act,  1867,  but  they  declined  to  part  with 
the  policy  money,  on  the  ground  that  they 
were  entitled  to  a  discharge  from  the  legal 
personal  representative  of  S.,  if  and  when  oon- 
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stitated.  In  an  action  by  the  plaintiff  to  i6- 
oover  the  policy  money, — Held,  upon  evidenoe, 
that  the  debt  was  due,  and  that  no  one  had 
taken  or  wonld  take  out  administration  to  the 
estate  of  S.,  that  the  Court  oould  proceed  under 
section  44  of  15  &  16  Yict.  c.  86,  in  the  absence 
of  his  legal  personal  representative.  OroMley 
Y.  The  City  of  GUugow  Life  AMwrance  Society, 
46  Law  J.  Bep.  Chanc.  65 ;  Law  Rep.  4  Ch.  D. 
421. 

Held  also,  that  the  deposit  of  the  policy  did 
not,  under  the  circumstances,  amount  to  an 
assignment  within  section  1  of  the  Policies  of 
Assurance  Act,  1867,  so  as  to  enable  the  plaintiff 
alone  to  give  a  discharge  for  the  policy  money. 
Therefore,  that  the  office  were  warranted  before 
action  in  refusing  to  pay  over  the  policy  money 
except  upon  the  joint  receipt  of  the  plaintiff 
and  a  duly  constituted  legal  personal  represen- 
tative of  d.  But  that  the  office  must  pay  in- 
terest at  the  rate  of  four  per  cent,  on  the  sum 
assured  by  the  policy,  from  the  time  when  the 
same  was  payable.    Ibid. 

Dictum  in  J>esborouffh  v.  HarrU  (5  De  Oex, 
M.  &  G.  439)  dissented  from.  Wolfe  v.  Findley 
(6  Hare,  66)  observed  on.    Ibid. 

6« — Id.  1847  A.  deposited  a  i)olicy  on  his  own 
life  with  B.,  as  security  for  a  debt.  A.  died 
in  1874,  insolvent  and  intestate.  The  debt 
for  which  B.  held  the  policy  as  security  was 
greater  than  the  amount  due  on  the  policy. 
No  written  assignment  was  ever  made  of  the 
policy,  but  B.  paid  all  tiie  annual  premiums 
after  1848.  When  B.  applied  in  1874  for  pay- 
ment of  the  policy  moneys,  the  assurance  com- 
pany, although  admitting  that  the  proof  of 
death  was  satisfactory,  declined  to  pay  the 
amount  due  on  the  policy  except  to  or  by  the 
consent  of  the  legal  personal  representative  of 
A.  No  legal  personal  representative  of  A.  was 
eva:  constituted,  and  B.  died  in  1878.  In  an 
action  by  the  executors  of  B.  against  the  com- 
pany for  payment  of  the  policy  moneys,  Jessel, 
M.R.,  dispensed  with  the  legal  personal  repre- 
sentative of  A.  (under  the  Chancery  Amend- 
ment Act,  1852,  s.  44),  and  whilst  holding  that 
the  company  had  been  justified  in  refusing 
to  pay  the  policy  moneys  without  the  consent 
of  A.*s  legal  personal  representative,  ordered 
payment  of  the  moneys,  with  interest  at  4/.  per 
cent,  from  the  date  when  demand  of  payment  had 
been  made.  The  company  appealed  on  the  ques- 
tion of  interest :— Held,  by  the  Court  of  Appeal, 
that  as  the  delay  in  payment  of  the  policy 
moneys  arose  not  from  the  default  of  the  com- 
pany, but  from  the  neglect  of  B.  to  clothe  him- 
self with  a  legal  title  to  the  moneys,  interest 
ought  only  to  be  allowed  from  the  date  of  the 
order  made  by  the  Court  for  payment.  Oroaley 
V.  The  City  of  Olatgow  Life  Auuran^  Company 
(46  Law  J.  Bep.  Chanc.  65 ;  Law  Rep.  4  Ch.  D. 
421;  see  last  case)  overruled  on  this  point. 
Wehiter  v.  The  British  Empire  Mutual  Life 
AttwroMe  Soeiety  (App.),  49  Law  J.  Rep.  Chanc. 
769 ;  Law  Bep.  16  Ch.  D.  169. 

Jnteres^  if  i^  ^oes  nqt  arise  from  pontract^ 


can  only  be  awarded  as  damages  for  the  wrong- 
ful withholding  of  money.    Ibid. 

Qusere,  whether  the  Court  ought  to  have  dis- 
pensed with  the  legal  personal  representative. 
Ibid. 

(<0  Pa/yment  €f  moneys  into  Court :  JwOoe  qf 
incumbrance, 

6. — A.  having  assured  his  life,  in  1862  as- 
signed the  policy  to  B.  absolutely,  who  after- 
wards assigned  it  to  C.  absolutely.  A.  died, 
and  C.'s  clmm  was  admitted  by  the  assurance 
society,  subject  to  proof  that  a  duurge  created 
by  an  assignment  by  A.  in  1861  was  no  longer 
subsisting.  C.  refused  to  produce  that  prooi^ 
on  the  ground  that  no  claim  had  ever  been 
made  in  respect  of  the  charge,  and  it  must  be 
presumed  to  be  satisfied,  whereupon,  in  July, 
1876,  the  assurance  society  paid  the  policy 
money  into  Court.  On  a  petition  by  C.  for 
payment  out  of  the  policy  moneys, — H^d,  that, 
prior  to  the  commencement  of  the  Judicature 
Act,  1873,  the  Trustee  Relief  Act  did  not  autho- 
rise an  assurance  society  to  pay  policy  money 
into  Court  in  case  of  a  disputed  claim,  unless 
the  policy  money  belonged  to  a  trust,  but  that 
the  objection  could  not  be  taken  on  a  petition 
entitled  in  the,  matter  of  the  Act.  In  re 
HaycocVs  Policy ^  45  Law  J.  Rep.  Chana  247 ; 
Law  Rep.  1  Ch.  D.  611. 

Held  also,  that  the  assurance  society  had  a 
right  to  proof  of  the  charge  being  no  longer 
subsisting,  as,  if  the  charge  had  not  been  satis- 
fied, the  incumbrancer  might  have  sued  the 
society  in  his  own  name,  by  virtue  of  the  Poli- 
cies of  Assurance  Act,  1867.    Ibid. 

[And  see  Tbustbb  Relisf  Act,  8.] 

(e)  Right  to  policy  moneys. 

7. — Mortgage  of  life  estate  by  way  of  grant 
of  annuity,  with  right  of  repurchase.  The 
mortgagee  insured  the  mortgagor's  life  for  the 
amount  of  the  loan.  On  the  death  of  the  mort- 
gagor,— Held,  that  the  mortgagee  was  entitled 
to  the  policy  moneys  as  against  the  mortgagor's 
executor.  Preston  v.  Neele,  Law  Rep.  12  Ch.  D. 
760. 

(/)  Wltiding^up  of  insurance  company, 
(1)  Valuation  of  poUcies. 

8. — The  rules  of  the  Life  Assurance  Com- 
panies Act,  1872,  for  valuing  policies,  do  not 
apply  where  under  the  contract  of  insurance  a 
stated  sum  is  at  the  winding-up  payable  on  the 
policy.  In  re  The  British  Imperial  Insurance 
Corporation  ;  Fa/n's  and  WhittalVs  Claims,  47 
Law  J.  Rep.  Chanc.  318. 

A  contract  by  an  insurance  company  with 
insurers  that  a  certain  proportion  of  their  pre- 
miums shall  be  invested  and  appropriated  for 
payment  of  their  claims  in  priority  to  general 
liabilities  of  the  company  is  l^;al  and  enforce- 
able by  the  policy-holders  upon  the  company's 
insolvency.    Ibid, 
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(2)  Ckmtributoriei :  ihareholdsn  ondparH' 
oipating  poliey'hold&n. 

9. — Where  the  articles  of  an  unlimited  in- 
surance company  provided  for  two  classes  of 
members,  shareholders  and  participating  policy- 
holders, and  gave  both  classes  a  voice  in  the 
management,  a  participating  policy-holder  was 
placed  on  a  list  of  contribatories  separate  from 
the  list  of  shareholder  contribatories.  Semble, 
regulations  of  a  company  relating  to  proper 
subject  of  the  articles,  though  placed  in  the 
memorandum  of  association,  may  be  altered. 
In  re  The  Album  Life  Auwrance  Society.  Win- 
gtone*s  Ctudt  48  Law  J.  Rep.  Chanc.  607 ;  Law 
Rep.  12  Ch.  D.  239. 

10. — It  having  been  decided  in  Wtnstom^t 
Caie  (48  Law  J.  Rep.  Chanc.  607 ;  Law  Rep. 
12  Ch.  D.  239;  see  last  case)  that  assurance 
members  were  liable  as  contribatories,  a  sum- 
mons was  taken  out  by  the  official  liquidator 
for  the  purpose  of  making  a  call  upon  them : — 
Held,  that  as  this  was  an  unlimited  company,  in 
which  the  shareholders  were  the  only  persons 
liable  to  pay  calls  while  the  company  was  a 
going  concern,  the  shareholders  were  primarily 
Hable  to  pay  this  call,  and  that  the  assurance 
members  were  only  secondarily  liable.  In  re 
The  Albion  lAfe  Asturance  Society,  49  Law  J. 
Rep.  Chanc.  693 ;  Law  Rep.  16  Ch.  D.  79. 

(3)  IHre  and  Ufe  member$^ 

11. — It  is  perfectly  lawful  for  a  company, 
such  as  a  fire  and  life  insurance  company,  to  es- 
tablish distinct  departments  with  distinct  shares 
for  each  class  of  business,  and  to  contract  with 
its  policy-holders  that  they  should  have  the 
right  of  resort  to  the  fire  or  life  assets  respec- 
tively alone ;  and,  therefore,  where  this  is  the 
case,  upon  the  winding-up  of  the  company,  the 
present  fire  members  being  exhausted,  the  liqui- 
dator is  entitled  to  make  a  call  in  respect  of 
fire  liabilities  upon  a  past  fire  member  without 
first  calling  upon  present  life  members.  In 
re  The  Norwich  Provident  Inturanoe  Society. 
Bath*s  Cote,  48  Law  J.  Rep.  Chanc.  411 ;  Law 
Rep.  11  Ch.  D.  380. 

12. — A  fire  and  life  insurance  company  estab- 
lished distinct  departments,  with  distinct  shares 
for  each  class  of  business,  and  contracted  with 
its  life  and  fire  policy-holders  that  they  should 
respectively  have  the  right  of  resort  to  the  fire 
or  life  assets  respectively  alone.  In  the  wind- 
ing-up of  the  company  the  resources  of  the 
existing  fire  shareholders  were  exhausted.  The 
liquidator  having  made  a  call  on  the  past  fire 
shareholders  in  respect  of  the  unsatisfied  fire 
liabilities,  although  there  were  existing  solvent 
life  shareholders, — Held,  that,  whatever  the 
equities  between  the  fire  and  life  shareholders 
and  thf^ir  respective  creditors  might  ultimately 
be  inter  se^  no  call  could  in  the  first  instance  be 
made  on  past  fire  shareholders  until  all  the 
existing  solvent  life  members  had  been  ex- 
hausted.   In  re  The  Norwich  Fravident  Imtir* 


anee  Society.    HeiJutVt  Cote  (App.),  49  Law  J. 
R^.  Chano.  288 ;  Law  Rep.  13  Ch.  D.  693. 

Amalgamation :  novation  of  cofUract  by  policy 
holder,    [See  Company,  G  4-9.] 

Evidence  ef  death  of  intwred :  preiwnption  cf 
death,    [See  Presumption,  1.] 

Mofrried  Womzm*$  Property  Act :  distribution  of 
proceedt  on  death  of  huiband.  [See  Husband 
AND  WiPB,  47,  48.] 

(B)  FntB  INSURANOB. 

(a)  Imurdble  interest. 

18. — In  May,  1868,  the  plaintiff  insured  certain 
houses,  of  whidi  he  was  seised  in  fee,  in  the  de- 
fendants' office  against  loss  or  damage  by  fire. 
The  insurance  was  continued  up  to  Lady-day, 
1876.  In  December,  1872,  the  Metropolitan 
Board  of  Works,  unknown  to  the  defendants, 
served  the  plaintiff  with  a  notice  to  treat  in  re- 
spect of  certain  premises,  in  pursuance  of  sta- 
tutory powers  enabling  them  so  to  do ;  and  in 
May,  1873,  the  amount  of  compensation  to  be 
paid  was  duly  fixed  by  an  arbitrator.  In  May, 
1876,  the  said  premises  were  injured  by  fire. 
At  that  time  the  plaintiff's  abstract  of  title  had 
•  been  accepted  by  the  Board  of  Works,  and  a 
draft  conveyance  to  them  was  in  course  of  pre- 
paration, but  no  purchase-money  had  been  paid : 
— Held,  that  the  plaintiff  had  an  insurable  in- 
terest in  the  houses  at  the  time  when  the  fire 
occurred,  such  as  would  entitle  him  to  recover 
from  the  defendants.  CoUingridge  v.  The  Royal 
Exchange  Assurance  Company,  47  Law  J.  Rep. 
Q.B.  32 ;  Law  Rep.  3  Q.B.  D.  173. 

(b)  Double  insurance:  subrogation:  wharfinger 

and  merchant. 

14. — It  appearing  that  by  usfl^e  and  implied 
contract  in  the  grain  trade  of  London,  the 
wharfinger  is  liable  to  the  merchant  for  any  loss 
by  fire  of  grain  stowed  in  his  granaries : — Held 
(on  appeal  from  the  decision  of  the  Master  of  the 
Rolls,  46  Law  J.  Rep.  Chanc.  648),  that  if  both 
merchant  and  wharfinger  insure,  &e  merchant's 
insurers  cannot  be  called  upon  to  contribute  to 
the  wharfinger's  insurers  in  respect  of  any  loss 
by  fire,  but  can  call  upon  the  wharfinger's  in- 
surers or  (if  necessary)  the  wharfinger  himself, 
to  recoup  them  anything  they  may  be  required 
to  pay  the  merchant.  The  North  British  and 
Mercantile  Insurance  Company  v.  The  London, 
Liverpool  and  Globe  Insurance  Company  (App.), 
46  Law  J.  Rep.  Chanc.  637 ;  Law  Rep.  6  Ch.  D. 
669. 

The  only  effect  of  a  provision  in  the  wharf- 
inger's policies  cutting  down  the  liability  thereon 
to  a  proportionate  contribution  in  the  event  of 
any  insurance  being  effected  by  the  merchant, 
would  be  to  leave  the  wharfinger  unprotected 
pro  tanto.    Ibid. 

Semble,  a  condition  providing  that  "  if  at  the 
time  of  any  loss  or  damage  by  &ce  happening  to 
any  prop^y  thereby  insured,  there  be  any 
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other  sabsisting  insurance  or  insoranoes,  whe- 
ther effected  by  the  insured  or  by  any  other 
person,  covering  the  same  property,  the  company 
shall  not  be  liable  to  pay  or  contribute  more 
than  its  rateable  proportion  of  such  loss  or 
damage,"  has  not  sooh  a  construction  or  effect. 
Ibid. 

(o^  Cawtraet  of  indemnity, 

16. — A  i)olicy  of  fire  insurance  is  a  contract 
of  indenmity,  and  upon  payment  of  the  amount 
of  loss  the  insurer  is  entitled  to  be  put  into  the 
place  of  the  assured;  and  if  at  a  subsequent 
time  ih&  assured  receives  compensation  from 
other  sources  for  the  loss  sustained  by  him,  the 
insurer  is  entitled  to  recover  from  the  assured 
any  sum  which  he  may  have  received  in  excess 
of  the  loss  actually  sustained  by  him.  The 
North  Bfitiih  and  Mereantile  Insuranee  Com' 
pony  V.  The  London^  Liverpool,  and  Qlobe  In' 
nbranee  Compawy  (see  last  case)  commented 
upon  and  followed.  Da/rrell  v.  TibhiU  (App.), 
Law  Bep.  6  Q.B.  D.  500. 

Landlord  and  tenant :  option  to  pwr chase :  right 
to  ineuranee  money,  [See  Landlord  akd 
Tbhant,  19.] 

INTEBBST. 
Haie  of  interest, 

1, — By  a  mortgage  deed  reciting  an  agree- 
ment for  an  advance  at  101.  per  cent,  the  mort- 
gagor covenanted  for  pajrment  of  the  principal 
sum  at  the  expiration  of  twelve  months,  and 
for  the  payment  of  interest  in  the  meantime  at 
the  rate  of  102.  per  cent,  per  annum,  but  there 
was  no  covenant  as  to  payment  of  interest  in 
the  event  of  the  principal  sum,  or  any  part 
of  if,  remaining  unpaid  after  the  day  named 
for  repayment.  The  money  was  not  repaid 
on  the  day,  but  interest  at  10/.  per  cent, 
was  paid  for  several  years.  The  mortgagor 
having  died,  and  a  decree  having  been  made  for 
administration  of  his  estate,  the  mortgagee 
proved  as  a  creditor  for  the  principal  sum  and 
interest: — Held,  that  interest  was  recoverable 
only  as  damages,  and  ought  to  be  limited  to  6Z. 
per  cent.  In  re  Roberts.  Qoodehap  v.  Roberts 
(App.),  Law  Bep.  14  Ch.  D.  49. 

2. — A  mortgagor  covenanted  to  pay  the  prin- 
cipal and  interest  at  the  rate  of  61.  per  cent,  per 
month  on  a  fixed  day,  and  charged  a  reversion- 
ary interest  with  payment  of  the  principal  and 
interest,  **  at  the  rate  aforesaid,"  but  there  was 
no  further  covenant  for  payment  of  interest. 
In  taking  accounts  in  a  mortgagee's  action,  the 
mortgagee  was  allowed  interest  after  the  fixed 
day  at  tbe  rate  of  61.  per  cent,  per  annum  only. 
WaUington  v.  Cooh,  47  Law  J.  Bep.  Ohanc.  508. 

Adwinees  ^parent,  on,  [See  Advanoembnt,  7.] 

Arrea/rs  of:  recovery  of.  [See  Limitations, 
Statutb  of,  12 ;  Lands  Clausbs  Act,  36.] 

Award,  on  :  Compames  Act,  1862,  s.  162.  [See 
Abbitbation,  21.] 

Pigbst,  1876-1880. 


Bottomry  bond,  on,    [See  Admiralty,  84.] 

Claim  against  Crown  hy  next  of  Hn.  [See 
Crown,  7.] 

Damages  for  collision,  on :  limitation  of  liability 
suit,    [See  Shipping  Law,  B  30.] 

Demand  for,  under  3^4  WiU.  4.  c,  42.  s,  28. 
[See  INSUBANCB,  6 ;  Solicitob,  16.] 

Foreign  debt,  on,    [See  FORBIGN  Law,  S.] 

Judgment  debt,  on.    [See  Company,  H  39.] 

Landowner,  right  of,  to.  [See  Lands  Clauses 
Act,  10.] 

Legacy,  on.    [See  Lbgacy,  24.] 

Pwehase-money,  on :  when  payable,    [See  Vbn- 

DOR  and  PURGHASBB,  27.] 

Redemption  action :  missing  deed :  interest  eeas' 
ing  to  run  on  day  fixed  for  redemption,  [See 
MORTGAGB,  60.] 

Salvage,  on,    [See  Admiralty,  31.] 

Tenant  for  life  heeping  down,     [See  Tbnant 

FOB  LiFB,  5.] 

INTEBLOCUTOBY  OBDEBS  AND 
APPLICATIONS. 

[See  Pbaotiob,  0.] 


INTEBNATIONAL  LAW. 

Marine  insurance:  destruction  of  cargo  by 
enemy :  compensation  paid  by  neutral  state, 
[See  Marinb  Insxtbancb,  16.] 

INTEBPLEADEB. 

(a)  Right  to  order :  non-eo-eoBtensive  claims, 

(b)  Right  to  immediate  return  pending  in' 

terpUader  issue, 

(c)  Po^ner  to  stay  aetion:    County  Court 

Act, 

(d)  Appeal. 

(tf)  Security  for  costs. 


(a)  Right  to  order :  non-cO'Catensive  claims. 

1, — The  right  to  an  interpleader  order  is  not 
barred  by  the  fact  that  the  claims  are  not  co- 
extensive. So  held  by  the  Court  of  App^, 
reversing  the  Queen's  Bench.  Attenborough  v. 
The  London  and  St,  Katharine's  Dochs  Company 
(App.),  47  Law  J.  Bep.  C.P.  763;  Law  Bep.  8 
C.P.  D.  373,  460. 

2. — The  defendant,  the  proprietor  of  a  horse 
repository,  sold  there  by  public  auction,  a  horse 
to  the  plaintiff,  warranted  quiet  to  ride  and  in 
harness,  but  subject  to  a  condition,  by  which  if 
considered  by  the  buyer  incapable  of  working 
from  any  infirmity  or  disease  it  might  be  re- 
turned on  the  second  day  after  the  sale,  and  the 
matter  determined  by  veterinary  surgeons,  ac- 
cording to  the  terms  provided  for  in  such  con- 
dition.   The  horse  was  returned  accordingly  by 
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the  plaintiff,  who  demanded  to  have  back  the 
money  he  had  paid  for  the  purchase,  and  this 
being  refused  he  brought  an  action  against  the 
defendant  for  damages  for  breach  of  the  war- 
ranty. A.  B.,  who  had  placed  the  horse  at  the 
repository  for  sale,  claimed  of  the  defendant 
the  proceeds  of  the  sale,  stating  that  the  horse 
had  left  the  repository  perfectly  soond : — ^Held, 
that  the  defendant  was  not  entitled  to  an  in- 
terpleader order.  Wright  ▼.  Freeman^  48  Law 
J.  Rep.  C.P.  276. 

(]b)  Bight  to  immediate  retnmpending  inter* 

pleader  issue. 

8. — Pending  an  interpleader  issue  as  to  the 
property  in  goods  seized  by  a  sheriff  ui»ler  a 
writ  of  ^.  fa.,  the  execution  creditor  has  not  an 
absolute  right  to  an  immediate  return  of  the 
writ.  Angel  v.  Baddeley  (App.),  47  Law  J.  Bep. 
Ezch.  86;  Law  Bep.  3  Ex.  D.  49. 

A  sheriff  having  seized  certain  goods  under  a 
writ  of  fi.  fa,t  three  different  persons  put  in 
claims  to  separate  portions  of  the  goods.  The 
sheriff  interpleaded,  and  three  separate  inter- 
pleader orders  were  made.  One  of  the  claim- 
ants in  pursuance  of  the  order  paid  into  Court 
the  value  of  the  goods  claimed  by  him,  to  an 
amount  sufOicient  to  answer  the  debt.  The  other 
two  claimants  disobeyed  the  order;  but  the 
sheriff,  instead  of  selling  the  goods  claimed  by 
them,  abandoned  possession  of  the  whole.  The 
plaintiff,  thereupon,  obtained  a  side-bax  rule, 
calUng  on  the  sheriff  to  return  the  writ: — Held 
(affirming  the  judgment  of  the  Queen's  Bench 
Division),  that  the  plaintiff  had  no  right  to  such 
return,  and  that  the  side-bar  rule  ought  to  be 
set  aside.    Ibid. 

(p)  Power  to  stay  action :  County  Cowrt  Act. 

4.— The  County  Court  Act,  1867,  provides 
that  where  a  claim  is  made  by  any  person  to  or 
in  respect  of  any  goods  taken  in  execution  under 
process  of  a  County  Court,  or  in  respect  of  the 
proceeds  or  value  thereof,  the  high  bailiff  may 
interplead  by  issuing  a  summons  to  bring  before 
the  Court  the  party  issuing  the  process  and  the 
party  making  the  claim ;  and  the  Court  shall 
adjudicate  between  such  parties  and  the  high 
bailiff,  and  any  action  wUch  shall  have  been 
brought  in  respect  of  such  claim,  or  of  any 
damage  arising  out  of  the  execution  of  such 
process,  shall  be  steyed : — Held  (affirming  the 
judgment  of  the  Exchequer  Division),  that  an 
action  brought  by  a  plaintiff  whose  goods  had 
been  taken  in  execution,  against  the  Mgh  bailiff 
and  against  the  purchasers  of  the  goods,  could 
be  stayed  against  the  former;  but  that  there 
was  no  power  under  the  above  section  to  stey  it 
against  the  purchasers.  Hills  v.  Renny  (App.), 
49  Law  J.  Bep.  Exch.  710 ;  Law  Bep.  5  Ex.  D. 
818. 

(^  AfpeaX. 
6«~An  appeal  will  lie  to  the  Court  of  Appeal 
from  a  judgment  on  the  trial  of  an  interpleader 
inu^  notwithstanding  section  17  of  23  &  ^4 


Yict.  c.  126,  and  Order  L  rule  2  of  the  Judica- 
ture Act,  1875.  WiU  V.  Politer  (App.),  46  Law 
J.  Bep.  Q.B.  460. 

6. — Notwithstandiog  the  provisions  of  the 
Judicature  Act,  1878,  no  appeal  lies  to  a  Divi- 
sional Court  ag^dnst  an  order  made  by  a  Judge 
at  chambers  under  the  Common  Law  Procedure 
Act,  1860,  in  the  exercise  of  his  sununary  juris- 
diction ui)on  the  &ct8  of  an  interpleader  case, 
even  although  the  parties  and  the  Judge  desire 
and  consent  to  such  an  appeaL  Dodds  v.  Skef* 
herd,  46  Law  J.  Bep.  Exch.  467 ;  Law  Bep.  1 
Ex.  D.  76. 

Interpleader  issue:  order  on,  is  interlocutory: 
time  for  appeal.    [See  Pbagtigb,  B  32.] 

(e)  Security  for  costs, 

7« — ^Where  a  foreigner  resident  abroad  was, 
for  purposes  of  convenience,  made  the  plaintiff 
in  an  interpleader  issue,  an  order  to  compel  him 
to  give  security  for  coste  was  refused.  BelmcfUe 
V.  Aynard  (App.),  Law  Bep.  4  C.P.  D.  221,  362. 
[And  see  Bankbuptct,  A  6.] 

Costs:  taxation:  set-off.    [See  Costs,  36.] 

Foreign  attachment  in  Lord  Major's  Cowrt: 
garnishee  order  oHained  dturing  existence  of 
attachment.    [See  Lord  Mayor's  Coxtbt,  7.] 

If^ncticn  against  sale  hy  sheriff.  [See  In- 
junction, 6.] 

INTEBBOGATOBIES. 
[See  PRA.CTICB,  P.] 

INTOXICATma  LTQUOBS. 

[Prohibition  of  the  Sale  of  Intoxicating  Liquors 
on  Sunday  in  Ireland.    41  &  42  Vict.  c.  72.  J 

mVENTOBY. 
[See  Bill  of  Sale,  12.] 

INVESTMENT. 

Trust  money,  of:  what  investments  authorised. 
[See  Trust  and  Truster,  B  2-6.] 

IBBBLEVANCT. 
Discovery.    [See  Practice,  P.] 
Pleadings,  in.    [See  Practice,  W  3-14. 

IBBEMOVABILITT  OF  PAUPEB. 
[See  Poor  Law,  14.] 

ISSUE. 

Gifts  U  "issue."    [See  WILL  CONSTRUCTION 
H  19,  20.] 

Trial  qf,  practice  as  to.  [See  PRACTICE,  H  H 
6-12.] 
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ISLE  OF  MAN. 

The  Act  of  Settlement  of  the  Isle  of  Man, 
170S,  confirmed  to  the  tenants  their  customaiy 
estates  of  inheritance,  **  saving  always  all  mines 
and  minerals,  of  what  kind  and  nature  soever, 
quarries  and  delfs  of  flag  slate  or  stone:"— 
Held,  that  a  custom  by  the  tenants  to  dig  for 
clay  and  sand  did  not  contravene  the  saving 
clause,  and  that  such  tenants  were  entitled  to 
dig  for  clay  and  sand.  The  Attorney- General 
qf  the  Isle  of  Man  v.  Mfflehreett,  48  Law  J.  Sep. 
P.O.  36 ;  Law  Rep.  App.  Gas.  294. 

JAMAICA. 

[See  Colonial  Law,  26,  26.] 

Zand  in.  Statute  of  limitationt.    [See  Limita- 
tions, Statute  op,  4.] 

JERSEY. 
[See  Colonial  Law,  27,  28.] 

JERVIS'S  ACT. 
[See  JusTiOB  of  thk  Psaob,  11.] 

JOBBER. 
[See  Company,  D  89,  90.] 

JOINDER. 
Actions,  qf  causes  qf,    [See  Practice,  Q.] 
Parties,  qf,    [See  Practice,  U  1-16.] 

JOINT  DEBTORS. 

Jielease  of  one.  [See  Bankhuptct,  D  13: 
Judgment,  l.] 

JOINT  TENANTS. 

Severance  of  joint  tenancy. 

Two  ^  joint  tenants  by  mutual  arrangement 
made  simultaneous  wills,  giving  their  respective 
property  to  one  another  for  life  with  identical 
remainders.  One  having  died,— Held,  that  the 
agreement  carried  out  by  the  will  made  a  sever- 
ance of  the  joint  tenancy ;  so  that  the  survivor 
did  not  take  the  whole  property  absolutely.  In 
re  WUforSs  Estate.  Taylor  v.  Taylor,  48  Law 
J.  Rep.  Chanc.  243 ;  Law  Rep.  11  Oh.  D.  267. 

Gift  to  A,  for  life  and  qfterwards  to  his  Umful 
issue:  issue  taHng  as  joint  tenants.  [See 
Will  Construction,  H  16.] 

JOINTURE. 

A  fund  in  Court,  the  proceeds  of  the  sale  of 
part  of  a  settled  estate,  was,  under  the  trusts  of 
the  settlement,  liable  to  be  laid  out  in  land  to 
be  settled  to  certain  uses,  all  of  which  were  ex- 


hausted except  a  legal  jointure.  On  a  petition 
that  the  fund  might  be  paid  out  to  the  heir-at- 
law  of  the  person  entitled,  subject  to  the  join- 
ture,— Held,  as  between  his  real  and  personal 
representatives,  that  the  equity  of  the  jointress 
to  have  the  fund  re-invested  in  land  was  suffi- 
cient to  cause  it  to  retain  its  character  as  real 
estate.  Walrond  v.  Bosslyn,  Walrond  v.  Ful' 
ford,  48  Law  J.  Rep.  Chanc.  602 :  Law  Rep.  11 
Ch.  D.  640. 


JOURNEY. 
Chsts  qf.    [See  Solicitor,  28, 30.] 

JUDGMENT. 
[And  see  Practice,  R.] 

(A)  Effect   of    Judgment    against  one 

Joint  Contractor. 

(B)  Remedies  and  Rights  of  '  Judgment 

Creditor. 
(a)  Might  to  receiver, 
lb)  Ckcvrging  order. 


(A)  Effect    of  Judgment    against  one 

Joint  Contractor. 

1. — The  defendant  being  jointly  interested 
with  W.  &  Co.  in  a  contract  in  respect  of  which 
they  were  indebted  to  the  plaintiff,  the  plaintiff 
recovered  judgment  against  W.  &  Co.  W.  &  Co. 
afterwards  became  bankrupt.  The  plaintiff 
proved  against  their  estate,  and  then  brought 
an  action  on  the  contract  against  the  defendant : 
— Held  (affirming  the  judgment  of  the  Court  of 
Appeal,  47  Law  J.  Rep.  C.P.  666  ;  Law  Rep.  3 
C.P.  D.  403),  that  the  judgment  obtained  against 
W.  &  Co.  was  a  bar  to  the  action.  KendaU  v. 
Hamilton  (H.L.),  48  Law  J.  Rep.  C.P.  705  ;  Law 
Rep.  4  App.  Cas.  604. 

(B)  Remedies  and  Rights  of  Judgment 

Creditor. 

(tf)  Right  to  receiver. 

2. — The  equitable  remedies  which  a  judgment 
creditor  had  prior  to  the  27  &  28  Vict.  c.  112, 
are  not  prejudicially  affected  by  that  Act,  nor 
by  the  Judicature  Act,  1873.  Where,  therefore, 
a  judgment  creditor  issued  writs  of  elegit, 
and  was  unable  to  obtain  a  deliveiy  in  execution 
by  reason  of  the  judgment  debtor's  real  estate 
being  mortgaged, — Held,  in  an  action  instituted 
by  the  jud^;ment  creditor  to  obtain  a  charge 
on  the  debtor's  real  estate,  and  for  a  sale,  that 
he  was  entitled  to  have  a  receiver  appointed 
pending  the  trial  of  the  action.  Anglo- ItaUa/n 
Bank  V.  Barnes  (App.),  47  Law  J.  Rep.  Chana 
833 ;  Law  Rep.  9  Ch.  D.  276. 

Semble,  that  a  creditor  who  recovers  judg- 
ment for  a  sum  of  money  can  now  under  the 
Judicature  Act,  1873,  s.  25.  sub-s.  8,  and  Order 
XLII.  rule  1,  by  motion  after  judgment,  obtain 
equitable  execution  in  the  same  way  as  he  could 
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have  done  before  the  statute  in  a  separate  action 
instituted  to  enforce  his  equitable  rights.    Ibid. 

Section  25,  sub-section  8,  has  nm3i  enlarged 
the  powers  which  Courts  of  Equity  formerly 
possessed  of  granting  injunctions  and  receivers, 
and  is  not  applicable  merely  to  applications 
before  the  trial.    Ibid. 

8.— Where  a  judgment  debtor*s  interest  in 
land  is  of  an  equitable  nature,  and  a  writ  of 
elegU,  if  issued  at  the  instance  of  the  judgment 
creditor,  will  result  in  nothing,  the  latter  need 
not  issue  the  writ  before  taking  proceedings  to 
obtain  equitable  execution.  In  such  a  case  an 
order  appointing  a  receiver  of  the  rents  and 
profits  of  the  land  at  the  suit  of  the  judgment 
creditor,  in  an  action  by  him  to  enforce  pay- 
ment of  the  judgment  debt,  is  a  deliveiy  in 
equitable  execution  by  virtue  of  a  lawful 
authority  within  27  k  28  Vict.  c.  112,  although 
the  receiver  may  not  perfect  his  appointment 
until  afterwards ;  and  the  judgment  creditor  is 
thereby  constituted  a  **  secured  creditor  **  within 
sub-section  5  of  section  16  of  the  Bankruptcy 
Act,  1869.  In  re  Wdtkins;  ex  parte  Evans 
(App.),  49  Law  J.  Bep.  Bankr.  7 ;  Law  Bep.  13 
Ch.  D.  267. 

Seoeiver :  motion  for,  in  Ueu  cf  Mepteitration, 
[See  Beobiyeb,  11.] 

(h)  Charging  order.    [See  PBAOnoE.] 

Creditor  holding  wider  writ  of  elegit :  secured 
oreditor.    [See  Bankbuptot,  D  21.] 

Impeachment  cf  judgment  on  ground  of  fraud, 
[See  Pbaoticb,  B  4.] 

Judgment  oreditor  cf  ra/Uwag  company :  right 
qft  to  receiver,    [See  Railway,  30.] 

Money  attachable :  money  payable  to  preference 
shareholders,    [See  Attachment,  6.] 

Order  dismissing  action  not  a  judgmen£ :  Order 
XLV,  rule  2.    [See  Attachment,  1.] 

Bights  of  judgment  oreditor  where  debtor  bank- 
rupt.    [See  Bankbuptcy,  F  26,  26.] 

Right  to  issue  execution  as  against  holder  of  bUl 
of  sale,    [See  Bill  of  Sale,  18.] 

Stay  of  ewecution  on  winding-up  of  company, 
[See  Company,  H  87 ;  I.] 


JUDICIAL  COMMITTEE. 
[See  Privy  Council.] 

JURISDICTION. 

[Regulation  of  the  law  relating  to  the  trial 
of  offences  committed  on  the  sea  within  a  cer- 
tain distance  of  the  coasts  of  Her  Majesty's 
dominions.    41  &  42  Vict.  c.  73.] 

Action  in  another  division :  enforcing  comprO' 
mise,    [See  COMPROMISE,  3.] 

Admiralty :  foreign  ship.    [See  Admiralty,  1, 
I6f  16,  63  J  Shippinq  Law,  E  2.] 


Admiralty:  offence  within  three  mUes  of  coast. 
[See  Central  Criminal  Court.] 

Admiralty :  salvage:  county  court,  [See  County 
Court,  7.] 

Arches  Court:  surrogate.  [See  Churoh  AND 
Clergy,  29.] 

JSanhruptcy,  in.    [See  Bankruptcy,  A.] 

Case  stated  by  quarter  sessions  for  epiwion  qf 
Queen's  Bench  Division :  jurisdiction  of  CouH 
of  Appeal.    [See  Public  Health,  14.] 

Chcmeery  Division^  qf,  to  gramt  probate  of  wHl, 
[See  Probate,  1.] 

Charge  on  property  in  foreign  country :  jurisdic- 
tion qfjvreign  court,  [See  Fobeign  Law,  2.] 

Collision  at  sea :  jurisdiction  not  emtending  bC' 
yond  low  water  mark.  [See  Pbactice,  BB  9.] 

Compromise :  jurisdiction  to  enforce,  by  summons 
in  winding-up.    [See  Company,  H  49.] 

Criminal  matters:  appeals.  [See  CBOflNAL 
Law,  1,  2.] 

Delivery  up  of  deeds,  to  order.  [See  Mort- 
gage, 23.] 

Dismissal  cf  biJH  on  neglect  of  plaintiff  to  file 
affidavit  cf  documents.  [See  Production, 
20.] 

Divorce  court,  cf.    [See  Diyorcb,  1-9.] 

Emkesilemjsi^ :  venue.    [See   Embezzlement, 

2.] 
Ibreolosure  action :  interlocutory  order  for  sale. 

[See  MOBTGAGB,  46.] 

Foreign  court :  claim  to  property  in  India.  [See 
Foreign  Law,  1.] 

Ibreign  country :  venue :  action  of  debt  for 
arrears  qf  rent  charge.    [See  Tenue.] 

Foreign  government:  action  to  enforce  bond 
against  property  of  government  in  hands  of 
English  agent.  [See  Foreign  Govern- 
ment, 1.] 

Future  rights,  to  decide  questions  as  to.    [See 

BEM0TBNB88,  6.] 

Searing  in  eamerd.    [See  Practice,  HH  9.] 

Heirlooms,  sale  of    [See  Heirlooms.] 

Injunction,  to  grant,    [See  Injunction,  1-11.] 

Judge  at  chambers,  qf:  tranter  qf  action.  [See 
Practioe,  go  3.] 

Justices,  of.  [See  Justice  of  the  Peace, 
1-13.] 

Lancaster  Palatine  Court :  jurisdiction  over 
property  beyond  local  limits,  [See  LANCASTER 
Palatine  Court,  1.] 

Legitimacy  Declaration  Act,  under,  [See  Le- 
gitimacy Declaration  Act,  1,  2.] 

Lunacy  Regulation  Act,  1862  .*  costs :  no  fund 
in  court,    [See  Lunacy,  10.] 

Mayor's  Court,  Londony  qf.  [See  Lord  Mayor's 
Court,  1-4.] 
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PeHtion :  remaaU  of  trustee,  [See  Tktjst,  D  1.] 

Petition  for  paffment  out  of  court:  setting  atide 
uneonioionable  bargain.    [See   Unconscion- 

ABLB  BABOAIN,  2.] 

Probate  Court,  of,    [See  Fbaud,  9 ;  Pbobatb, 

3.] 

Prohibitum,  to  ii9ue,    [See  Land  Dbainaqe.] 

Bailway    Commi$tioner$,   of,    [See   Railway, 
35.] 

Reeewer :  payment  of  claims  by   strangers  to 
action,    [See  Rbgbiybb,  14.] 

Meetifieation  of  deed  on  petition,    [See  Sbttlb- 
MENT,  29.] 

Bent   issuing   out  of  premises   abroad.     [See 
PBAcnoB,W44.] 

Serffiee  out  of    [See  Pbactiob,  B6  »-25.] 

Setting  aside  deed,    [See  Mines,  6.] 

JURY. 

[Amendment  of  the  procedure  connected 
with  trial  by  jury  in  Ireland.  39  &  40  Vict. 
c.  78.] 

Zibel :  duty  of  judge  in  directing  jwry,    [See 
.     Libel,  12.] 

NegUgenoe:  quegtion  for  ju^,    [See  Cabbikb, 
16.] 

New   trial:   misdirection,    [See    Mabine  In- 

SUBANCE,  19.] 

Trial  by,  right  to,    [See  PBACnOE,  HH  13-23.] 

JUST  ALLOWANCES. 
[See    MoBTGAGB,    58,    69.] 

JUSTICE   OF  THE    PEACE. 

(A)  JUBISDICTION  OF  JUSTICES. 

(a)  Locality, 

(J)  Claim  qf  right. 

l&)  IXsqualifiecstion  of 

(rf)  Case  far  opinion  of  superior  oaurt. 

(e)  Demolition  of  buildings :   limitation  of 
time  for  making  complaint, 

(/)  Power  to  reject  irrelevant  evidence, 

(£)  Discretion  to  refuse  to  issue  summons, 

(A)  Breach  tf  the  peace :  evidence :  duty 
of  justice, 

(i)  Warrant,  backing. 
(B)  Fees  to  Justices'  Clebk. 

[Amendment  of  the  law  relating  to  the  ap- 
pointment, payment  and  fees  of  clerks  of 
justices  of  the  peace  and  clerks  of  special  and 
petty  sessions.    40  k  41  Yict,  c.  43.] 

(A)  Jubisdiction  of  Justices. 

(a)  Locality. 

1, — ^In  a  proceeding  for  a  penalty  under  the 
Contagions  Diseases  (Animals)  Act,  before  the 


justices  for  the  county  of  Pembroke,  against  the 
master  of  a  vessel  for  having  carried  sheep  on 
board  such  vessel  without  having  the  places 
used  for  such  sheep  divided  into  pens,  as  re-' 
quired  by  the  Animals  Order  of  1875,  it  was 
proved  that  the  vessel  brought  the  sheep  from 
Ireland  to  New  Milford,  in  Milford  Haven, 
which  is  in  the  body  of  the  county  of  Pembroke, 
and  that  the  vessel  arrived  there  without  having 
the  places  on  board  for  the  sheep  divided  as 
required  by  the  said  Order.  On  these  facts  the 
justices  determined  that  they  had  no  jurisdic- 
tion to  convict  the  master: — Held,  that  the 
justices  had  jurisdiction  as  the  offence  con- 
tinued, so  as  to  be  in  Pembrokeshire  within  the 
jurisdiction  of  the  justices,  when  the  vessel 
arrived  at  New  Milford  with  the  sh^ep  without 
pens,  as  required  by  the  Order.  Held  also,  that 
though  section  108  of  32  &  33  Yict.  c.  70  gives 
a  power  of  appealing  from  the  justices  to  the 
Quarter  Sessions,  it  does  not  deprive  a  party  of 
the  right  to  have  a  case  stated  for  the  opinion 
of  the  Superior  Court,  under  20  k,  21  Yict.  a  43. 
And  held  further,  that  the  justices  having  ne- 
cessarily heard  the  case  before  they  determined 
that  they  had  no  jurisdiction,  the  opinion  of 
the  Court  was  properly  applied  for  on  a  case 
under  20  &  21  Yict.  c.  43,  instead  of  on  an  appli- 
cation for  a  mandamus  to  the  justices  to  hear. 
Mnir  v.  Sore,  47  Law  J.  Rep.  M.C.  17. 

(J)  Claim  qf  right. 

2. — The  question  as  to  property  which  will 
oust  the  jurisdiction  of  justices  to  determine  a 
charge  of  assault  under  24  k  25  Yict.  c.  100.  s. 
42,  must  be  a  question  as  to  real  property. 
Where  two  persons  who  were  gamekeepers  in 
the  employ  of  a  landlord  of  a  fann  to  whom  the 
right  to  game  and  rabbits  was  reserved,  were 
charged  before  the  justices  by  the  tenant  of 
such  &rm,  under  24  k  25  Yict.  c.  100.  s.  42,  with 
assaulting  and  beating  him,  and  the  acts  com- 
plained of  were  done  in  a  scuffle  to  take  from 
the  tenant  whilst  on  his  farm  his  bag,  in  which 
were  rabbits  claimed  as  the  landlord's  property : 
— Held,  that  the  fact  that  the  justices  were  of 
opinion  that  the  gamekeepers  act^  under  a 
bona  fide  belief  that  they  had  a  right  to  do  the 
acts  complained  of  did  not  oust  the  jurisdiction 
of  the  justices,  no  question  having  arisen  as  to 
title  to  any  interest  in  land  within  the  meaning 
of  section  46  of  24  &  25  Yict.  c.  100.  WhiU  v. 
Fox,  49  Law  J.  Bep.  M.C.  60. 

(6*)  Disqualification  of , 

8. — Where  a  justice  of  the  peace  is  interested 
in  a  matter  tried  before  him  sufficiently  to  give 
him  a  real  bias,  it  is  immaterial  what  part  he 
takes  in  the  trial.  Where  the  case  tried  arises 
out  of  a  matter  in  which  the  justice  is  a  litigant 
party  as  chairman  of  a  local  board,  there  is  such 
an  interest  as  gives  him  a  real  bias.  Reg,  v. 
Meyer,  Law  Rep.  1  Q.B.  D.  173. 

.  4. — A  justice  of  the  peace  who  is  appointed 
sheriff  cannot,  during  his  year  of  office,  act  as  a 
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justice  of  the  pesce  for  the  county  of  which  he 
is  sheriff.  Ttda  disqualification  extends  to 
flnancial  matters  or  '*  county  business,"  as  well 
as  to  criminal  questions.  ^  parte  ChlviUe,  46 
Law  J.  Bep.  M.C.  108  ;  Law  Rep.  1  Q.B.  D.  133. 

6.— Section  268  of  the  Public  Health  Act, 
1876  (88  &  39  Vict.  c.  66),  which  enacts,  "  No 
justice  of  the  peace  shall  be  deemed  incapable 
of  acting  in  oases  arising  under  this  Act  by 
reason  of  his  being  a  member  of  any  local 
authority,**  does  not  extend  to  enable  a  justice, 
being  a  member  of  an  urban  sanitary  authority, 
to  adjudicate  upon  a  prosecution,  which  in  the 
latter  capacity  he  has  been  a  party  to  instituting. 
JRsff,  y.  The  Jiatices  of  Weymouth,  48  Law  J. 
Bep.  M.C.  139 ;  Law  Bep.  4  Q.B.  D.  332  (nom, 
Reg,  y.  MiUedge), 

6. — Justices  of  the  peace  who  as  members  of 
a  town  council  had  passed  an  order  under  34  k 
36  Yict.  c.  66,  sat  to  hear  a  complaint  of  non- 
obsenrance  of  the  order :  —Held,  that  they  had 
not  such  an  interest  in  the  subject-matter  as 
would  oust  their  jurisdiction.  Reg.  y.  The  JvS' 
tioes  of  Stmtvngdon,  Law  Bep.  4  Q.B.  D.  622. 

{d)  Ckuefor  opinion  of  superior  oourt. 

7. — ^An  application,  under  20  &  21  Vict.  c.  43. 
B.  6,  for  a  rule  calling  on  justices  to  shew  cause 
why  a  case  should  not  be  stated  for  the  opinion 
of  the  Court,  is  properly  made  to  the  Queen's 
Bench  Diyision,  and  not  to  the  Diyisional  Court 
of  Appeal  constituted  under  s.  46  of  36  &  37 
Tict.  c.  66.  Ew  parte  Longhettom,  46  Law  J. 
Bep.  M.C.  163 ;  Law  Bep.  1  Q.B.  D.  481  (nom, 
in  re  Mlershaw). 

8. — ^Where  application  was  made  to  justices 
under  section  306  of  the  Public  Health  Act, 
1876,  for  an  order  authorising  the  entry,  for  the 
purposes  of  that  Act,  of  a  local  authority  upon 
the  lands  of  a  person  who  had  refused  to  permit 
such  entry,  and  the  justices  after  hearing  de- 
clined to  make  an  order, — Held,  that  the  jus- 
tices had  no  power  to  state  a  case  under  20  & 
21  Ylct  c.  43.  s.  2,  their  decision  not  being  the 
determination  of  a  complaint  within  that  sec- 
tion, and  the  application  being  one  wholly 
within  their  jurisdiction  to  grant.  The  Dist 
Urban  Sanitary  Authority  y.  Aldrioh,  46  Law 
J.  Bep.  M.C.  183 ;  Law  Bep.  2  Q.B.  D.  179. 
[And  see  No.  1  supra.] 

(a)  Demolition  of  buildings :  Ivniitation  of  Urns 
for  making  complaint. 

0. — An  order  was  made  by  a  justice  for  the 
demolition  of  a  building  made  contrary  to  the 
requirements  of  the  Corporation  of  Leeds,  under 
the  Leeds  Improvement  Act,  1869,  s.  22.  The 
building  was  completed  more  than  six  months 
before  the  making  of  the  complaint  upon  which 
such  order  was  made.  No  time  was  specially 
limited  by  the  Leeds  Improyement  Act  for 
making  such  complaint :— Held,  that  the  above 
complaint  was  one  whereon  the  justices  had 
power  to  make  an  order  for  the  payment  of 
money,  *'  or  otherwise,"  within  the  11  &  12  Vict. 


c.  48,  and  therefore  was  oat  of  time,  as  not  being 
made  within  six  months  from  the  time  when 
the  matter  of  the  information  arose  imder  sec- 
tion 11  of  that  statute,  and  that  the  order  was 
bad.  Morant  v.  Taylor  (App.  Diy.),  46  Law  J. 
Bep.  M.C.  78 ;  Law  Bep.  1  Ex.  D.  188. 

(/}  Power  to  r^eet  irrelevant  emd&noe. 

10. — ^A  magistrate  has  power  to  reject  on  the 
ground  of  irrdevancy  evidence  offered  imder  s. 
60.  sub-s.  7  of  the  Metropolitan  Police  Act, 
2  &  3  Vict.  c.  47.  Bead  v.  Perrett  (App.  Diy.), 
Law  Bep.  1  Bx.  D.  349. 

Jurisdiction  of  magiitrate  on  orimiauU  charge  of 
Ubel :  reception  of  evidence  of  truth  cf  Mhel. 
[See  LiBBL,  23.] 

(^)  BiMoretiontori^fuisetoiuussemMmiM. 

U. — An  information  for  a  conspiracy  against 
a  number  of  persons,  supported  by  evidence, 
which,  if  true,  clearly  proved  the  charge,  was 
laid  before  justices,  with  an  application  to  grant 
summonses  against  such  persons.  The  justices, 
without  hearing  any  evidence  in  contradiction, 
or  saying  that  l^ey  disbelieved  the  evidence 
tendered,  refused  the  application.  By  affidavit, 
on  shewing  cause  against  a  rule  for  a  me/ndamus 
to  compel  them  to  hear  and  determine  the  ap- 
plication, they  stated  that  they  came  to  the  con- 
conclusion  that  they  should  not  be  justified  in 
granting  the  summonses  against  the  said  persons 
for  the  offence  of  conspiracy: — Held,  that 
although  a  discretion  is  given  to  justices  by 
Jervis's  Act<ll  &  12  Vict.  c.  42),  s.  9,  whether  or 
no  they  will  issue  their  summons  or  warrant, 
yet  they  must  exerdse  that  discretion  upon  the 
facts  before  them ;  and  that  here,  as  the  justices 
had  not  said  that  they  disbelieved  the  evidence, 
but  only  that  they  came  to  the  conclusion  that 
they  should  not  be  justified  in  granting  the  sum- 
monses, they  must  have  acted  upon  some  ex- 
traneous knowledge  or  belief,  and  had,  in  effect, 
declined  jurisdiction;  that  therefore  a  ma/n' 
dam,us  might  go  to  compel  them  to  proceed  to 
hear  and  determine  the  application.  Reg.  v. 
Adamzon,  46  Law  J.  Bep.  M.C.  46 ;  Law  Bep.  1 
Q.B.  D.  201. 

(JC)  Brea/ih  of  the  pea^ce:    evidence:    duty  qf 

justice. 

12. — ^Where  articles  of  the  peace  are  ex- 
hibited against  any  person,  the  person  against 
whom  they  are  exhibited  may  not  give  evidenoe 
before  the  justices  in  contradiction  of  the  facts 
stated  in  the  articles.  If  it  appears  on  oath  to 
the  satisfaction  of  the  justices  that  the  com- 
plainant has  been  threatened,  it  is  their  duty  to 
require  recognizances  to  be  entered  Into  to  keep 
the  peace.  Lort  v.  Button,  46  Law  J.  Bep.  M.C. 
96. 

(t)  Warra^U,  backing. 

18. — C.  was  convicted  of  an  assault  on  two 
police  constables  in  the  execution  of  their  duty. 
The  constables  were  members  of  the  county 
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polioe  foroe  of  Woroestershire,  and  were  appre- 
hending C.  in  the  city  of  Worcester  under  a 
warrant  issued  by  two  jostices  of  the  county  of 
Worcestershire,  for  his  commitment  to  prison 
for  default  in  payment  of  a  fine.  Worcester  is 
a  borough  having  a  separate  -commission  of 
the  peace  with  exclusive  jurisdiction,  and  a 
separate  police  force.  The  warrant  was  not 
backed  by  any  justice  of  the  dty  of  Worcester, 
and  C.  was  not  pursued  from  the  county,  but 
found  in  the  city : — Held,  that  the  conviction 
was  wrong,  because  the  constables  were  not 
acting  in  the  execution  of  their  duty  in  so  exe- 
cuting such  warrant.  JRsg  v.  CumptoUt  49  Law 
J.  Bep.  M.C.  41 ;  Law  Bep.  5  Q.B.  D.  841. 

Bmployert  and  Workmen  Act,  1876,  tmder, 
[See  Mastbb  aivd  Sbbyant,  8.] 

Friendly  ioeiety  and  memhen,  dUpvtei  hetween. 
[See  Fbibndly  Socibtt,  8.] 

Zand  Drainage  Act,  under,    [See  Land  Dbain- 

AGB.] 

Mandamue :  guaehing  oonffietion  on  a  point  of 
law  without  hearing  evidence.  [See  Man- 
damus, 1.] 

Ifuieanee,  abatement  of,    [See  Nuibanoe,  15.] 

Itefusal  of  licence :  obligation  to  gtate  grownde  of 
r^fiual.    [See  Alshousb,  4,  5.] 

B^ort  of proeeedinge  before:  privilege,  [See 
Libel,  7.] 

Warrant  ofapprehention :  extradition  :  deeerip' 
tion  of  offence:  ** orimee against  bankruptcy 
law"    [See  Extradition,  1.] 

(B)  FSBB  TO  JUBTIGBB'  CLBBK. 

14. — ^A  railway  station-master  gave  a  person 
into  the  custody  of  a  police  constable  on  the 
charge  of  picking  pockets  at  the  railway  sta- 
tion, and  he  afterwards  appeared  and  gave 
evidence  before  two  justices,  who  convicted  the 
prisoner  under  the  Vagrant  Act,  5  Geo.  4.  c.  83, 
of  frequenting  a  pla^  of  public  resort  with 
intent  to  commit  a  felony: — Held,  that  the 
station-master  was  not  liable  for  the  fees  pay- 
able to  the  clerk  of  the  justices  in  respect  of 
such  conviction.  Heddish  v.  Sitohinor,  48  Law 
J.  Bep.  M.C.  31. 


KIDNAPPING  ACT. 

By  the  Kidnapping  Act,  1872,  it  is  unlawful 
for  a  British  vessel  to  carry  native  labourers, 
not  part  of  the  crew,  without  a  licence,  or  to 
ship  natives  without  their  consent,  and  naval 
officers  may  seize  <*any  British  vessel  which 
shall  upon*  reasonable  grounds  be  suspected  of 
being  employed  in  the  commission  of  "  the  above 
offences.  The  plaintiff's  vessel  started  on  a 
trading  expedition  in  1871.  Natives  were 
shipped,  with  their  consent,  but  under  circum- 
stances which  the  Court  held  not  to  constitute 
Uiem  part  of  the  crew.  During  the  voyage  the 
Act  was  passed,  and  the  captain  did  not  hear  of 


it  until  he  was  returning  to  land  the  natives. 
The  defendant,  a  naval  officer,  finding  the 
natives  on  board,  seized  the  vessel.  In  an  action 
for  such  seizure  the  jury,  being  asked  whether 
the  defendant  had  reasonable  cause  for  thinking 
that  the  vessel  was  employed  in  breaking  the 
Act,  found  a  verdict  for  the  defendant :  —Held 
(affibrming  the  judgment  of  the  Queen's  Bench 
Division),  that  there  was  no  misdirection,  and 
the  defendant  was  not  liable.  Held  also,  that 
the  carrying  of  the  natives,  having  been  com- 
menced before  the  Act  was  passed,  was  not  an 
offence  against  the  Act.  Bume  v.  Nowell 
(App.),  49  Law  J.  Bep.  Q.B.  468;  Law  Bep. 
6  Q.B.  D.  444. 


LABOUBEBS'  DWELLINGS. 
[See  Abtizans'  Dwellings.] 

LAKE. 

InlaTid    non-tidal  lake :  several  fishery,    [See 
FiSHEBT,  1.] 

Rights  of  ripa/rian  proprietors.     [See  SOOTCH 
Law,  21.J 

LAMIIAS  LANDS. 
[See  Common,  2.] 

LANCASTEB  PALATINE  COUBT. 

1.— A  Manchester  corporation,  with  its  office 
within  but  its  property  beyond  the  limits  of  Uie 
jurisdiction  of  the  Coun^  Palatine  Court  of 
Lancaster,  moved  to  stay  an  action  by  certain 
debenture  holders  of  the  company  for  fore- 
closure or  sale,  on  the  ground  that  the  Palatine 
Court  had  no  jurisdiction  over  the  property : — 
Motion  refused  with  costs,  it  being  held  that 
the  jurisdiction  of  the  Court  being  the  jurisdic- 
tion in  personam  of  the  old  Court  of  Chancery 
within  the  boundary,  and  accordingly  in  effect 
extending  to  property  wherever  situate,  could 
be  exercised  over  the  property  in  the  present 
case,  and  any  order  of  the  Court  in  the  action 
could  be  enforced  by  an  application  being  made 
to  the  Supreme  Court  under  the  Court  of  Chan- 
cery of  Lancaster  Act,  1873,  s.  7,  and  Judi- 
cature Act,  1873,  s.  18,  sub-sec.  2.  In  re  The 
Longdendale  Cotton  SpvM/ng  Company  ^  48  Law 
J.  Bep.  Chanc.  54;  Law  Bep.  8  Ch.  D.  150. 

An  order  for  winding  up  a  company  does  not 
deprive  a  debenture  holder  of  his  right  of 
action  to  realise  his  security.    Ibid. 

2. — ^All  appeals  from  orders  of  the  Lancaster 
Palatine  Court,  whether  interlocutoiy  or  final, 
are  now  governed  by  the  rules  in  the  1st 
schedule  to  the  Judicature  Act,  1876,  and  not 
by  the  Lancaster  Palatine  Court  Act,  1850. 
Such  appeals,  therefore,  as  to  time,  are  subject 
to  Order  LVm.  rule  15.  In  re  Neville.  Zee  y. 
NuttaU  (App.),  48  Law  J.  Bep.  Chanc.  616 ;  Law 
Bep.  12  Ch.  D.  61, 
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8« — The  jurisdiction  of  the  Lancaster  Pkla- 
tine  Court  and  of  the  High  Conrt  of  Jostioe 
over  its  infant  wards  is  not  ousted  by  the  fact 
that  the  wards  during  their  infancy  may  become 
of  unsound  mind.  In  such  cases,  therefore, 
such  Courts  have  jurisdiction  to  entertain  appli- 
cations respecting  the  custody  and  education 
of  the  infants,  although  they  may  be  of  un- 
sound mind,  and  although  the  question  of  their 
sanity  may  be  the  principal  point  in  dispute. 
In  re  Edwards.  M^NeUe  v.  thamheri  (App.)f 
48  Law  J.  Rep.  Chanc.  233 ;  Law  Rep.  10  Ch. 
D.  606. 

[And  see  Infant,  6.] 

LAND  DRAINAGE. 

A.,  a  landowner,  committed  certain  acts  of 
trespass  upon  the  lands  of  B.  and  C,  neigh- 
bouring Itmdowners.  A.  subsequently  gave  B. 
and  C.  notice  under  the  Land  Drainage  Act, 
1861,  stating  that  he  was  desirous  of  draining 
his  land,  and  that  he  deemed  it  to  be  and  that 
it  was  necessary  that  a  new  drain  should  be 
made  through  part  of  B.  and  C.*8  land,  or  that 
an  existing  drain  should  be  improved.  The 
notice  described  the  nature  of  the  proposed 
drain  and  improvements,  and  was  accompanied 
by  a  sectional  plan,  but  there  was  no  sur&ce 
plan  delineating  the  course  or  shewing  the 
length  of  the  proposed  drain.  On  motion  to 
restrain  any  ^ther  acts  of  trespass  on  A.'s 
part,  and  to  restrain  him  from  proceeding 
under  the  Act  upon  his  notice,  A.'s  counsel 
admitted  that  he  had  no  further  intention  of 
trespassing,  and  that  he  did  not  claim  the  right 
to  trespass:— Held,  that  on  such  admission 
being  entered  in  the  order,  the  Court  would  not 
grant  any  injunction  in  reference  to  the  tres- 
pass. Held,  also,  that  the  notice  was  bad,under 
the  72nd  section  of  the  Act,  as  not  being  *'  an 
application  for  leave  '*  to  make  the  drains,  and 
because  the  accompanying  map  did  not  suffi- 
ciently delineate  the  *<  length,  width  and  depth  '* 
of  the  proposed  drain,  within  the  meaning  of 
the  73]xl  section,  and  that  the  Court  would 
restrain  A.  from  proceeding  upon  his  notice 
before  the  justices  in  Petty  Sessions  under 
the  76th  section.  Hedley  v.  BateSj  49  Law  J. 
Rep.  Chanc.  170;  Law  Rep.  13  Ch.  D.  498. 

The  Court  would  have  granted  the  injunction, 
even  if  the  justices  had  power  of  deter- 
mining whether  the  ft>tice  given  was  good  or 
bad ;  but  semble,  the  justices  have  only  power 
to  determine  the  questions  of  fact  mentioned 
in  section  76,  sub-sections  1  and  2,  and  have  no 
jurisdiction  to  decide  any  questions  as  to  the 
validity  of  the  notice  given.    Ibid. 

All  the  Judges  of  the  High  Court  have,  since 
the  Judicature  Act,  1873,  jurisdiction  to  issue  a 
writ  of  prohibition  to  an  inferior  Court ;  and  in 
the  above  case  the  Court  could  have  issued  a 
writ  of  prohibition  to  the  justices,  but  as  such 
writ  woxUd  only  be  directed  to  the  inferior  tri- 
bunal, the  Court  in  such  a  case  will  consider  it 
"  just  and  convenient,"  within  the  meaning  of 


section  25,  sub-section  8  of  the  Judicature  Act, 
1873,  to  grant  an  injunction  which  takes  effect 
inter  partes  to  restrain  the  defendant  proceeding 
upon  his  notice  instead  of  issuing  a  writ  of  pro- 
hibition to  the  inferior  Court.    Ibid. 


LAND  TAX. 

Redemption  acts :    lands  of  eeolesiastical  ooT" 
poration :  reservation  of  minerals, 

l.~The  statute  39  Geo.  3.  c.  21.  s.  12,  in  effect 
provides  that  upon  sales  of  lands  by  eccle- 
siastical corporations  for  redemption  of  land 
tax,  the  minerals  shall  not  pass  by  the  con- 
veyance of  the  lands,  but  shidl  be  always  abso- 
lutely excepted  or  reserved  to  such  ecclesiastical 
corporations.  A  conveyance  of  prebendal  land, 
executed  under  the  statute  in  1799,  contained 
a  general  exception  of  minerals,  but  purported 
to  except  out  of  such  exception  the  day  under 
twenty  perches  of  the  land: — Held,  that  the 
exception  out  of  the  exception  was  not  rendered 
effectual  by  the  amending  statute  67  Geo.  8.  o. 
100.  s.  26,  for  that  that  Act  was  intended  to 
remedy  defects  in  the  mode  of  conveyance,  and 
not  in  the  subject-matter  conveyed,  and  that 
the  property  in  the  clay  under  the  twenty 
perches  did  not  pass  by  the  deed  of  1799. 
Whidbame  v.  The  Eeolesiagtiedl  Commissioners 
for  England,  47  Law  J.  Rep.  Chanc.  129  ;  Law 
Rep.  7  Ch.  D.  376. 

2. — ^An  hospital  which  was  erected  before  the 
passing  of  4  Will.  &  M.  c.  1,  imposing  a  land 
tax,  and  the  site  of  which  was  exempted  from 
that  tax  by  the  provisions  of  38  Geo.  3.  c.  6, 
ss.  26,  29,  was  by  a  decree  of  the  Court  of 
Chancery  removed  to  another  site,  and  the  old 
site  was  discharged  from  the  charitable  trusts  to 
which  it  was  then  subject: — Held  (affirming 
the  decision  of  tJie  Court  of  Appeal,  46  Law  J. 
Rep.  Q.B.  498  ;  Law  Rep.  3  Q.B.  D.  307),  that 
the  removal  of  the  hospital  and  secularisation 
of  the  site  did  not  remove  the  exemption  from 
land  tax  conferred  on  the  site  as  **  land  belong- 
ing to  an  hospital  before  the  fourth  year  of 
William  and  Mary,"  by  38  Geo.  3.  c.  6.  s.  29. 
Chx  V.  Babbits  (H.L.),47  Law  J.  Rep.  Q.B.  386; 
Law  Rep.  3  App.  Cas.  473. 

Inolosure :  lands  awarded  tinder  Inelasure  Aet 
not  liable  to  land  tax,    [See  Inclosukb,  1.] 

LAND  TRANSFER. 

[The  Conveyancing  and  Land  Transfer  (Soot- 
land)  Act,  1874,  amended.    42  &  43  Vict.  c.  40.] 

LANDED  ESTATES  COURT. 

Appeal  from.    [See  Landlord  and  Tenant, 
21.] 

LANDLORD  AND  TENANT. 

[For  cases  as  to  construction  of  leases  or 
agreements  for  leases,  see  Lease.] 
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(A)  Cbbatioh  of  TBNANcrr. 

(B)  Implied  Ooybkant  ob  Wabbaktt  by 

LB880B. 
(C)  OUTOOINOei,  ChABGBB  and  AB8£S6MENTB. 

(D)  Waste  :  Covenant  to  Bspaib. 

(E)  Bent. 

(a)  Dittreufor. 

(h)  Right  to  prove  for^  in  hcmhrwptey  or 

liquidation. 
(0)  Surrender  after  notice   of  alignment 

of  fvtv/re  rent. 

(F)  Notice  to  Qxht. 

(G)  Outgoing  and  Incoming  Tenant. 
(H)  Bight  to  Money  undeb  Fibb  Policy. 

(I)     AOBICULTUBAL  HOLDINGS  AOT. 

(E)  Landlobd  and  Tenant  Act  (Ibbland), 
1870. 

[The  landlord's  right  of  hypothec  for  rent  in 
Scotland  abolished.    43  Vict.  c.  12.] 


(A)  Cbeation  of  Tenancy. 

1. — The  plaintiff  was  owner  in  fee  of  cer- 
tain cottages  and  land  conveyed  to  him  subject 
to  an  iinexpired  lease  for  sixty  years.  He 
received  rent  from  the  tenant  under  this  lease 
at  the  nominal  rate,  reserved  under  the  lease, 
of  6rf.  a  year,  and  gave  a  receipt  for  it  "  for 
chief  rent."  The  lease  had  been  granted  by  a 
former  tenant  for  life  without  leasing  power, 
and  contained  a  covenant  for  quiet  enjoyment. 
In  an  action  of  ejectment  by  the  plaintiff 
against  the  tenant  in  possession  under  this  lease, 
— Held,  that  as  the  void  lease  gave  no  action  on 
the  covenant  for  quiet  enjoyment  to  the  defen- 
dant against  the  plaintiff,  it  afforded  no  defence 
to  this  action ;  and  the  receipt  of  rent  under 
the  circumstances  did  not  create  a  tenancy 
from  year  to  year.  Smith  v.  Widlake  (App.), 
47  Law  J.  Bep.  C.P.  282;  Law  Bep.  3  C.P.  D. 
10. 

Mortgagor  and  mortgagee:  attomiMnt  olauee. 
[See  MOBTGAGB,  1.] 

(B)  Implied  Covenant  by  Lessob. 

2. — In  an  agreement  for  the  hire  of  a  fur- 
nished house,  to  be  occupied  from  a  certain 
date  during  a  definite  period,  there  is  an  im- 
plied condition  or  warranty  on  the  part  of  the 
landlord  that  the  premises  are  reasonably  fit 
for  habitation.  If  they  are  unfit  at  the  com- 
mencement of  the  term,  the  tenant  does  not 
obtain  that  for  which  he  contracted,  and  is 
therefore  entitled  to  rescind  the  agreement. 
Wilton  V.  Finch-ffatton,  46  Law  J.  Bep.  Ezch. 
489 ;  Law  Bep.  2  Ex.  D.  337. 

8. — There  were  two  houses,  Nos.  38  and  40,  in 
B.  Street.  The  upper  stories  of  these  houses 
adjoined,  but  the  ground-floors  were  separated 
by  an  archway,  which  was  wholly  under  No.  40, 
the  north  wall  of  No.  38  thus  being  in  its  upper 
part  a  party-wall  between  No.  38  and  No. 
40,  and  in  its  lower  part  a  party-wall  between 
.No.    88  and  the  archway.      Ilie   defendants 
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were  freeholders  of  both  houses  and  the  azdh- 
way.  They  let  No.  38  to  A.  on  lease,  taking 
a  covenant  to  repair,  which  included  party- 
walls.  Afterwards  and  during  the  term  of 
the  lease  to  A.  they  let  No.  40  to  the  plain- 
tiff for  eleven  years,  taking  a  similar  cove- 
nant, the  archway  remaining  in  their  own 
occupation.  In  1874,  during  the  currency  of 
both  these  leases,  that  part  of  the  wall  which 
formed  the  party-wall  between  No.  38  and  the 
archway,  and  was  in  the  joint  occupation  of  A. 
and  the  defendants,  bulged  and  gave  way^  and 
the  plaintiff's  house,  which  rested  on  it,  became 
in  consequence  iminhabitable.  The  plaintiff 
then  claimed  compensation  from  the  defendants, 
on  the  ground  that  there  was  an  implied  cove- 
nant in  the  lease  that  the  defendants  would  keep 
their  premises  in  such  condition  as  to  enable 
him  to  perform  his  covenant  to  repair : — Held, 
that  there  was  no  such  covenant,  and  that  he 
was  not  entitled  to  recover.  Colebech  v.  The 
Qirdlerff  Compaaiyy  45  Law  J.  Bep.  Q.B.  226 ; 
Law  Bep.  1  Q.B.  D.234. 

(0)  Outgoings,  Chabges  and  Assessments. 

4. — A  landlord  promised  his  tenant  that  if  he 
would  continue  to  pay  his  rent  in  fall  without 
deducting  anything  for  property  tax,  he  (the 
landlord)  woidd  repay  to  him  all  sums  which  he 
had  paid  or  should  pay  for  such  property  tax. 
The  tenant  having  paid  his  rent  in  full  to  the 
landlord  during  his  lifetime,  claimed  from  his 
executors  the  amount  of  property  tax  so  paid  and 
not  deducted  from  his  rent : — Held,  on  demurrer 
(affirming  the, decision  of  the  Queen's  Bench 
Division),  that  the  agreement  was  not  void  as 
"an  agreement  for  the  payment  of  rent  in  full  " 
within  section  103  of  6  &  6  Vict.  c.  35.  Lamb 
V.  Brewster  (App.),  48  Law  J.  Bep.  Q.B.  421 ; 
Law  Bep.  4.  Q.B.  D.  220,  607. 

6. — By  the  Manchester  General  Improve- 
ment Act,  1861,  the  town  council  were  empow- 
ered to  order  streets  to  be  sewered  and  paved 
by  the  owners  of  the  adjoining  houses,  and  in 
case  of  default  by  such  owners  to  do  the  work 
themselves,  and  to  charge  the  respective  owners 
with  their  proportionate  part  of  the  expenses 
thereof,  to  be  recoverable  by  action  of  debt ; 
and  by  way  of  additional  remedy  the  council 
were  empowered  to  require  payment  of  any 
such  charges  from  the  person  who  should  then 
or  at  any  time  thereafter  occupy  such  houses, 
&c.,  and  to  levy  the  same  by  distress  from  time 
to  time,  to  the  extent  of  the  rent  due  from  the 
occupier  to  the  owner: — Held,  that  a  charge 
made  upon  the  owner  of  houses  under  the  above 
section  was  an  "  outgoing  "  from  the  premises 
within  the  meaning  of  a  contract  between  the 
vendor  and  purchaser  of  such  houses,  which 
provided  that  "  all  rents,  rates,  taxes  and  out- 
goings should  be  received  and  discharged  by 
the  vendor  up  to  the  time  of  completion." 
Midgley  and  Edmondion  v.  Coppooh  (App.),  48 
Law  J.  Bep.  Bxch.  674 ;  Law  Bep^  4  Bz.  D. 
309. 
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6. — The  defendant  was  tenant  of  a  pnblio- 
bonse  iinder  a  lease  hj  which  he  oovenanted  to 
pay  **  all  rates,  taxes,  charges  and  assessments 
whieitsoever  which  now  are  or  may  be  charged  or 
assessed  npon  the  said  premises  or  any  part 
thereof,  or  upon  any  person  or  persons  in  re- 
spect thereof,  land  tax  and  property  tax  ex- 
cepted.*' The  plaintiff,  who  had  acquired  the 
lessor's  interest  in  the  premises,  received  a 
notice  from  the  local  board  of  health,  nnder  the 
Public  Health  Act,  1848,  s.  69,  requiring  him 
as  owner  to  sewer,  level,  pave,  toy.,  a  street  ad- 
joining the  premises.  The  plaintiff  failing  to 
comply  with  this  notice,  the  local  board  exe- 
cuted the  required  works  themselves,  and  nnder 
the  above  Act  and  the  Acts  amending  the 
same,  demanded  and  obtained  from  the  plain- 
tiff the  proportion  of  the  expenses  and  interest 
assessed  in  respect  of  these  premises: — Held, 
that  the  plaintiff  was  entitled  to  recover  these 
expenses  from  the  defendant,  for  that  such  ex- 
penses were  a  **  charge  upon  the  premises  "  as 
well  as  *<upon  a  person  in  respect  thereof," 
which  the  defendant  by  his  covenant  had  un- 
dertaken to  pay.  Hartley  v.  Hudion^  48  Law 
J.  Bep.  Q.B.  761 ;  Law  Rep.  4  Q.B.  D.  867. 

7. — The  defendant  was  tenant  to  the  plain- 
tiffs of  certain  hereditaments  xmder  a  lease,  by 
which  he  was  bound  to  "  bear,  pay  and  dis- 
charge all  other  taxes,  rates,  duties  and  assess- 
ments whatsoever,  whether  parliamentary,  pa- 
rochial or  otherwise."  In  consequence  of  the 
drainage  having  become  defective,  the  sanitary 
authority  of  &e  borough  within  which  the 
hereditaments  were  situate  caused  a  notice  to 
be  served  upon  the  plaintiffs  requiring  them,  as 
owners,  to  abate  the  nuisance,  and  the  notice 
not  having  been  complied  with,  obtained  an 
order  from  a  Justice  to  the  like  effect.  The 
plaintiffs  having  executed  the  works  necessary 
to  enable  them  to  obey  the  order,  sought  -to 
recover  the  cost  of  them  from  the  defendant 
under  the  foregoing  covenant : — Held  (by  Bag- 
gallay,  L.J.,  and  Bramwell,  L.J.,  Brett,  L.J., 
dissenting),  that  the  action  was  maintainable. 
Budd  V.  Marshall  (App.),  60  Law  J.  Bep.  C.P. 
24 ;  Law  Bep.  6  C.P.  D.  481. 

[And  see  Lbasb,  16.] 

(D)  Waste:  GtoYBNAiVT  to  Rbpaib. 

8«— Semble :  Damage  or  destruction  of  pre- 
mises from  the  use  by  the  lessee,  in  the  mode 
for  which  they  were  let,  due  to  their  being 
unfit  for  the  purpose  of  the  lease,  is  not  waste. 
SoiMT  y.  Bilton,  47  Law  J.  Rep.  Chanc.  267 ; 
Law  Rep.  7  Ch.  D.  816. 

A  proviso  for  reduction  of  rent  in  case  of  da- 
mage by  **  fire,  flood,  storm,  tempest  or  other 
inevitable  accident,"  was  held  not  to  apply  to 
damage  arising  from  faulty  construction.    Ibid. 

A  covenant  by  a  lessor  to  keep  premises  in 
good  condition  implies  a  covenant  to  put  them 
in  good  condition  for  the  purposes  for  which 
they  are  let.    Ibid. 

8. — The  plaintiffs  by  lease  demised  to  the 


defendant  certain  floors  in  a  wardiouse  for 
seven  years  at  a  yearly  rent,  the  defendant 
covenanting  to  repair,  maintain  and  keep  the 
inside  of  the  demised  premises  in  good  and 
tenantable  repair  and  condition,  and  to  deliver 
them  up  at  the  end  of  the  term,  damage  by 
fire,  storm  or  tempest,  or  other  inevitable  acci- 
dent, and  reasonable  wear  and  tear,  only  ex- 
cepted ;  and  the  plaintiffs  covenanting  to  keep 
the  waJls,  roof  and  main  timbers  of  the  pre- 
mises in  good  and  substantial  repair  and  condi- 
tion.   The  lease  also  contained  a  proviso  for 
the  suspension  of  the  rent  in  the  event  of  the 
premises  being  burnt  down  or  damaged  by  fire, 
storm  or  tempest,  and  a  clause  against  assign- 
ing or  underletting  without  the  written  consent 
of  the  plaintiffs.    The  defendant  sublet  some 
of  the  floors  without  the  written  consent  of  the 
plaintiffs ;  the  sub-lessee  overloaded  one  of  the 
upper  storeys,  in  consequence  of   which  the 
whole  building  fell.    The  plaintiffs  rebuilt  the 
warehouse,  and  claimed  rent  since  the  fall  of 
the  building,  and  damages  occasioned  by  the 
fall : — Held,  that  the  proviso  for  suspension  of 
rent  did  not  include  the  cause  which  led  to  the 
fall  of  the  building,  and  that  the  defendant 
was  consequently  liable  to  pay  rent  as  if  it  had 
never  fallen ;  that  the  plaintiffs  were  not  liable 
to  damages  by  reason  of  any  implied  warranty 
or  covenant  by  them  that  the  building  was  fit 
for  the  purposes  for  which  it  was  to  be  used, 
nor  by  reason  of  their  express  covenant  to  keep 
the  waXiB,  roof  and  main  timbers  of  the  build- 
ing in  repair,  though  they  would  be  liable  for 
any  unreasonable  delay  in  the  rebuilding ;  that 
the  defendant  was  not  liable  for  the  fall  of  the 
building,  provided  he  could  shew  it  was  used 
in  a  reasonable  manner,  having  regard  to  its 
character  and  the  purposes  for  which  it  was 
intended  to  be  used  —  Sa/mr  v.  BUtan  (47  Law 
J.  Bep.  Chanc.  267 ;  Law  Bep.  7  Ch.  D.  816  ;  see 
last  case)  followed; — that  the  defendant  was 
liable  under  his  express  covenant  to  make  good 
the  cost  of  putting  the  inside  of  the  floors  de- 
mised to  him  and  the  fixtures  therein  in  good 
and  tenantable  repair.    7%e  Ma/Mshotter  Bond- 
mg  Wa/teh/yuM  Chmpa/ny  v.  Ca/rrt  49  Law  J.  Bep. 
C.P.  809 ;  Law  Bep.  6  C.P.  607. 

[And  see  Injunction,  17 ;  Waste,  1,] 

Fire  vntwroMee:  contract  of  indemnity.     [See 

INSXTBANOB,  16.] 

(E)  Bent.) 
(a)  Dittress  for, 

10.  —  The  privilege  from  distress  which  is 
afforded  to  goods  sent  to  an  auctioneer  for  the 
purpose  of  sale  does  not  extend  to  them  if  re- 
moved from  the  premises  in  his  occupation. 
LyoM  V.  JElliott,  46  Law  J.  Bep.  Q.B.  169 ;  Law 
Bep.  1  Q.B.  D.  210. 

An  auctioneer  advertised  a  sale  of  Y.'s  goods 
to  be  held  on  Y.'s  premises.  The  plaintiff  sent 
some  plate  to  the  auctioneer,  with  a  request 
that  he  would  put  it  into  Y.'s  sale,  and  the 
auctioneer  took  it  to  Y.'s  premises  for  that  pui* 
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poee.  While  it  was  there  the  defendant,  V.*8 
landlord,  seized  the  plate  as  a  distress  for  rent 
owing  to  him  by  V. :— Held,  that  the  plate  was 
not  privileged  from  distress.    Ibid. 

U.— The  11th  section  of  66  Geo.  3.  c  60, 
which  makes  a  pnrchaser  of  farming  stock 
bound  by  the  tenant's  covenant  to  consume 
such  stock  on  the  premises,  does  not  enable  a 
landlord  to  sell  his  tenant's  hay  which  he  has 
distrained  for  rent,  otherwise  than  for  the  best 
price,  as  required  by  2  Wm.  &  Mary,  c.  6  ;  and 
therefore  he  cannot  sell  the  same  under  a  con- 
dition that  it  shall  be  consumed  on  the  pre- 
mises, if  by  reason  thereof  he  fsdl  to  obtain  the 
best  price,  although  the  tenant  be  under  a 
covenant  to  so  use  it  on  the  premises.  Hawkmi 
V.  Walrond,  46  Law  J.  Rep.  O.P.  772 ;  Law  Bep. 
IC.P.  D.280. 

12. — The  mere  fact  of  a  person  being  an 
under-tenant  is  not  sufficient  to  prevent  his 
being  a  lodger  within  the  meaning  of  the 
Lodgers  Protection  Act,  34  &  36  Vict  c.  79. 
PhOUpt  V.  Hemon,  47  Law  J.  Bep.  O.P.  273 ; 
Law  Bep,  3  C.P.  D.  26. 

F.,  who  was  tenant  of  a  house  under  a  lease 
for  a  term  of  years,  made  an  agreement  in 
writing  with  the  plaintiff,  by  which  F.  let  to 
the  plaintiff,  as  a  quarterly  tenant,  and  at 
a  quarterly  rent,  certain  specified  rooms,  being 
all  the  rooms  in  such  house  except  three,  in 
which  F.  resided :— Held,  that  such  agreement 
was  not  inconsistent  with  the  plaintiff  being  a 
lodger,  and  as  such  entitled  to  the  protection 
given  to  lodgers  by  34  &  35  Vict,  c  79.    Ibid. 

18,— A  gas  company,  having  under  its  pri- 
vate Act  of  Parliament  a  power  to  levy  by  dis- 
tress all  sums  of  money  due  for  the  supply  of 
gas,  &c.,  is  not  a  landlord  or  other  person  to 
whom  rent  is  due  within  the  meaning  of  section 
34  of  the  Bankruptcy  Act,  1869,  and  such  a 
company  having  distrained  upon  the  goods  of 
a  liquidating  debtor  will  be  restrained  from 
dealing  with  the  distress.  In  re  BoherU ;  ex 
parte  BUI  (App.),  46  Law  J.  Bep.  Bankr.  116 ; 
Law  Bep.  6  Ch.  D.  63. 

14. — A  debtor  covenanted  to  pay  rent  in 
^vanoe.  After  he  had  filed  his  petition  for 
liquidation,  and  while  the  trustee  was  still  in 
possession  of  the  premises,  a  further  sum  be- 
came due  for  rent  under  the  covenant  to  pay 
in  advance:— Held,  that  the  landlord  was  en- 
titled to  distrain  for  such  rent  Bx  parte  Sale  ; 
in  re  Binnt,  46  Law  J.  Bep.  Bankr.  21 ;  Law 
Bep.  1  Ch.  D.  286. 

As  offaimt  eompany  in  Uqmdation,  [See  COM- 
PAKT,  H  34-36.] 

Not  rettroMied  hy  imwnoHon,  [See  Injunc- 
tion, 14.] 

Volwitarjf  liquidation :  dittreufor  rent :  land- 
lord  not  **$eoured  oreditor.**  [See  Oompant, 
H84.] 

(J)  JUght  to  prove  for,inhankruptoy  or  libido- 

turn* 

[flee  Bankbuftot,  43, 60;  Company,  H  82.] 


(jd)  Swrrender  after  notice  of  auignmowt  of 

future  rent, 

15. — The  plaintiffis  sublet  a  portion  of  pre- 
mises, of  which  they  had  a  lease,  to  the  defen- 
dant. They  afterwards  assigned  their  interest 
in  the  premises  to  B.,  and  agreed  in  writing 
with  B.,  that  notwithstanding  this  assignment 
they  should  receive  the  rent  due  from  the  de- 
fendant for  the  remainder  of  her  lease,  and 
notice  of  this  agreement  was  given  to  the  de- 
fendant. The  defendant  afterwards  surren- 
dered her  lease  to  B.  In  an  action  for  rent 
claimed  as  accruing  after  the  surrender, — Held, 
that  even  if  there  was  a  valid  assignment  of  a 
olu>9e  in  action,  still  that  the  plaintiffs  could 
not  recover,  for  that  the  assignment  was  of 
rent  to  become  due,  whereas  no  rent  had  ac- 
crued due  after  the  surrender,  and  the  defen- 
dant could  not  be  prevented  by  the  agreement 
between  the  plaintiffs  and  B.  from  surrender- 
ing her  lease  to  B.  Southwell  v.  Sootter  (App.), 
49  Law  J.  Bep.  Bzoh.  366. 

(F)  NOTICB  TO  QXHT. 

16. — A  landlord  gave  his  yearly  tenant  six 
months'  notice  to  quit,  in  the  usual  form,  and 
in  the  same  document  gave  him  further  notice 
that  he  would  allow  him  to  retain  possession  of 
the  premises  after  the  expiration  of  the  notice, 
at  an  increased  rent  payable  in  advance : — Held 
(by  Bramwell,  L.J. ;  Cotton,  L.J. ;  Brett,  L. J., 
dissenting),  a  sufficient  notice  to  quit,  not  vi- 
tiated by  the  further  notice  contuned  in  the 
same  document.  Aheam  v.  BeUman  ;  Sedgwick 
V.  Aheam  (App.),  48  Law  J.  Bep.  Bxch.  681 ; 
Law  Bep.  4  Ex.  D.  201. 

17. — A  six  months'  notice  to  determine  a 
yearly  tenancy  must  be  a  "  customary  six 
months'  notice  " — ^that  is,  from  one  quarter-day 
to  the  next  quarter-day  but  one.  A  notice, 
though  served  more  than  the  number  of  days 
which  make  a  half-year  {e.g.  on  the  26th  of 
March,  to  quit  on  the  29th  of  September  next), 
is  not  valid.  Morgan  v.  Baeiee^  Law  Bep.  3 
O.P.  D.  260. 

(Q)  GuTooiNa  AND  Incoming  Tenant. 

18. — A  custom  by  which  the  incoming  tenant 
of  a  farm  is  alone  liable  to  compensate  the 
outgoing  tenant  for  seeds,  acts  of  husbandry, 
tillages,  &c.,  for  which,  as  outgoing  tenant,  he 
is  entitled  to  be  compensated.  Is  unreasonable, 
and  cannot  be  supported  at  law.  Bradburn 
V.  Ibley,  47  Law  J.  Bep.  C.P.  331 ;  Law  Bep. 
3  C.P.  D.  129. 

Conftuion  of    boundaries:   duty  of  tenant   to 
leave  boundaries  distinct.  [See  Boundabibs.] 

(H)  Bight  to  Monbts  under  Fire 

Policy. 

19. — The  lease  of  a  mill  gave  the  lessees  an 
option  to  purchase  before  a  fixed  day.  The 
lessor  covenanted  to  insure;  it  was  provided 
that  in  case  of  loss  not  exoeeding  4,0002.,  the 
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insoranoa  moneTS  should  be  expended  in  re- 
building, bat  that  if  damage  by  lire  oocurred 
over  4,000/.  in  amount,  the  lease  should  deter- 
mine. A  fire  occurred  before  the  tixed  day  : — 
Heidi  that  the  option  continued  till  that  day ; 
but  thftt  in  case  of  exercise  of  the  option,  the 
amount  of  insurance  money  received  was  not  to 
be  deducted  from  the  purchase-money.  Edmardt 
V.  Wett,  47  Law  J.  Bep.  Chanc  463 ;  Law  Bep. 
7  Oh.  D.  868. 

(I)  Ag^bioultitbal  Holdinos  Act. 

20.— Section  51  of  the  Agricultural  Holdings 
Act,  which  enacts  that,  "  Where  a  half  year's 
notice,  expiring  with  a  year  of  tenancy,  is  by 
law  necessary  and  sufficient  for  determination 
of  a  tenancy  from  year  to  year,  a  year's  notice 
so  expiring  shall  by  virtue  of  this  Act  be  neces- 
sary and  sufficient  for  the  same,"  does  not  ap- 
ply to  a  yearly  tenancy  where  the  parties  have 
expressly  agreed  for  a  six  months'  notice  to 
quit.  WUHngim  v.  Calv&rt,  47  Law  J.  Bep.  C.P. 
679 ;  Law  Bep.  8  C.P.  D.  360. 

(K)  Landlord  and  Tenant  Act  (Ibbland), 

1870. 

21. — Semble,  no  appeal  will  Ue  to  the  House 
of  Lords  from  the  Landed  Estates  Court  in 
Ireland  upon  any  question  of  the  amount 
offered  for  the  purchase  of  an  estate  sold  in 
that  Court,  or  of  the  person  who  is  the  propos- 
ing purchaser.  Wdi^Jt  v.  Pemberton  (H.L.  Ir.), 
Law  Bep.  4'App.  Cas.  737. 


LANDS  CLAUSES  CONSOLIDATION  ACT. 

(A)  PUBOHABB  and  TaKINQ  OF  LANDS. 

(a)  Sale  in  consideration  of  rent-charge: 

poTcer  of  re-entry. 
(J)  PaH  of  "  house  "  or  "  mtmuf actor y''' 
(«)  NotAoe   by   landonmer  of  intenkon  to 

work  mines, 
(d)  Lands  subject  to  rewt-charrge  in  fawmr 

ofhmatie, 
(jb)  "  Onmer :  "  see  76. 

(B)  BisHTS  OF  Landownebs  to  Compensa- 

tion. 
(fi)  Lands  irymiotUy  affected. 

(1)  Dveertifkg  streams :  permanent  in» 

jwry* 

(2)  Distwbance  qf ferry, 

(Jf)  Ikmage  caused  in  exercise  of  powers 
under  local  Act. 

(c)  Damage  by  severance :   right  of  mort- 

gage in  possetdon. 

(d)  Right  of  landomner  to  interest. 

(C)  Assessment  of  Compensation. 

{a)  Principle    of   assessment :    minerals  : 

lease:  surrender. 
(J)  By  Justices :  ''no  greater  interest  than 

as  tenant  for  a  yea/rJ*^ 
(ci)  Several  juries, 
(d)  By  arkUration.  costs  of  arbitration, 

(D)  Afplioation  of  Compensation. 


(a)  Payment  into  Court:  infaatfi  realty: 

reconversion. 

(b)  Lands  of  Itmatie. 
(0)  Interim  investment. 

(1)  On    what    investments  :     "  cash 

under  the  control  of  the  Cowrt." 

(2)  Service  and  costs  of  petition  for. 
(jd)  Beinvesttnent. 

(1)  Improvements. 

(2)  Purchase-money  of  lands  of  Gprpo^ 

ration. 

(3)  Purehase-moneyof  lands  of  lunatic, 

(4)  Purchase-money  of  glebe  lands. 

(5)  Costs  of 

(«)  Payment  out  of  Court. 

(1)  To  person  absolutely  entitled. 

(2)  Representatives  of  persons  entitled 

by  long  possession. 

(3)  To  tenant  in  tail. 

(4)  Right  of  mortgagee  to  a/rreaxrs  of 

interest. 

(5)  Costs  of  petition  for. 
(/)  Deposit  under  section  85. 

(E)  SuPEBFLuous  Lands. 

(F)  Special  Act. 

(A)  PlTBOHABB  AND  TAKING  OF  LANDS. 

(a)  Sale  in  consideration  of  rent-charge  :  power 

qf  re-entry. 

1. — When  lands  are  sold  to  a  railway  com- 
pany in  consideration  of  a  rent-charge,  the 
parties  may  agree  for  its  being  secured  by  a 
power  of  entry ;  and  a  conveyance  made  upon 
such  an  agreement,  whereby  the  land  was  con- 
veyed to  uses  that  the  grantor  should  take  the 
rent-charge,  and  if  it  feU  into  arrear  should 
enter  until  satisfaction,  was  held  to  entitle  him 
to  leave  to  enter  against  a  receiver  of  the 
undertaking  appointed  by  the  Court.  JFbrMter  y. 
The  Manchester  and Milford  Railway  Company; 
in  re  The  Manchester  and  Milford  Railway  Com- 
pany ;. in  re  The  RaHnvay  Companies  Act,  I867» 
49  Law  J.  Bep.  Chanc.  454;  Law  Bep.  14 
Ch.  D.  645. 

(fi)  Part  of  "house"  or**  mam^aetory." 

2. — The  plaintiff  purchased  a  piece  of  land 
in  the  rear  of  his  shop  (in  A.  street)  and  oar- 
tain  cottages  in  the  rear  of  such  piece  of  liuid. 
The  cottages  fronted  to  B.  street,  which  ran 
pandlel  to  A.  street.  He  built  on  the  piece  of 
land,  and  used  the  whole  block  for  the  pur- 
poses of  his  business  of  a  grocer,  miller  and 
baker.  His  shop  formed  the  front,  and  one  of 
the  cottages  the  back,  entrance  to  his  premises : 
—Held,  by  Hall,  V.C.,  that  the  whole  block 
constituted  •  one  '*  manufactory "  within  the 
meaning  of  the  92nd  section  of  the  Lands 
Clauses  Act,  and  that  the  defendant  company 
could  not  take  the  cottages  without  taking  the 
whole  block.  Held,  on  appeal  (aflSrming  Hall, 
V.C),  that  the  whole  block  constituted  one 
*< house"  within  the  meaning  of  the  section. 
Richards  v.  The  Swansea  Improvement  and 
Tf<Mmvay9  Compact  Law  Bep.  9  Gh.  D.  425. 
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The  owner  requiring  the  company  to  take 
the  whole  need  not  state  whether  he  claims 
that  the  premises  are  a  "  house  "  or  **  building  " 
or  a  "  manufactory  "  within  the  section.    Ibid. 

(p)  Notice  by  landowner  of  intention  to  work 

mines, 

8. — Where  a  mine-owner  gives  notice  under 
the  Railways  Glauses  Consolidation  (Scotland) 
Act,  1845  (8^9  Vict.  c.  33),  which  is  similar  in 
terms  to  the  Snglish  Act,  of  his  intention  to 
work  the  minerals  under  a  railway,  there  is  no 
fixed  limit  of  time  within  which  the  railway 
company  must  give  a  counter-notice  of  their 
intention  to  pay  compensation,  but  they  may 
do  so  at  any  time  when  they  apprehend  danger 
to  their  line.  Dixon  v.  The  Caledonian  and 
Glasgow  and  South  Western  Railway  Com- 
panies (H.L.  Sc),  Law  Bep.  5  App.  Cas.  821. 

The  dictum  of  Lord  Cairns  to  the  contrary, 
in  Smith  v.  The  Great  Western  Hailway  Chm- 
pony  (i7  Law  J.  Bep.  Chanc.  97 ;  Law  Bep.  3 
App.  Cas.  165 ;  No.  11  infra),  questioned.    Ibid. 

(d)  Lands  subject  to  rent-oharge  in/awmr  of 

kmatic, 

4. — ^Where  lands  which  were  subject  to  a 
rent-charge  in  favour  of  a  lunatic  during  his 
life  were  taken  by  a  corporation  under  the 
Lands  Clauses  Act,  the  Court  authorised  the 
committee  to  release  the  rent-charge  upon  the 
corporation  purchasing  a  Government  annuity 
of  like  yearly  amount  during  the  lunatic's  life 
in  his  name.  In  re  brewer  (App.),  Law  Bep.  1 
Ch.  D.  409. 

(o)  **  Owner" :  section  76. 

6. — It  was  found  that  a  small  strip,  part  of 
property  contracted  to  be  sold  to  a  public  body, 
did  not  belong  to  the  vendors,  who  had  a  right 
of  way  over  the  surface :— Held,  that  the 
vendors  were  not  "  owners  "  of  the  strip  within 
section  76  of  the  Lands  Glauses  Consolidation 
Act,  1845.  WeUs  v.  The  Chelm^ord  LoeaX 
Boards  49  Law  J.  Bep.  Chanc.  827  ;  Law  Bep. 
15  Ch.  D.  108. 

(B)  Bights  of  Lahdownbbs  to  Compensa- 
tion. 

(a)  Lands  injwriously  affected. 

(1)  Dvoertvng  streams :  permanent  injwry  to 

lands, 

6. — The  defendants,  under  their  local  Water- 
works Act,  with  which  were  incorporated  the 
Lands  Clauses  Act,  1845,  and  the  Waterworks 
Clauses  Act,  1847,  were  empowered  to  '<  pur- 
chase, enter  upon,  take,  use,  divert  and  appro- 
priate" certain  streams,  one  of  which,  arising 
at  a  distance,  came  down  to  and  turned  a  miu^ 
of  which  the  plaintiff  was  tenant  for  life.  The 
defendants  gave  the  plaintiff  notice  of  their  in- 
tention to  take  and  divert  the  whole  of  the 
said  stream,  and  actually  diverted  part.  In 
punuance  of  an  agreement  made  between  the 


parties,  two  valuers  were  appointed  (in  accor- 
dance with  the  9th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845),  to  assess  the  compen- 
sation to  be  paid  in  respect  of  the  damage, 
both  present  and  future,  caused  by  the  abstrac- 
tion of  the  whole  of  the  stream.  The  valuers 
disagreed,  and  a  third  valuer  was  appointed  by 
Justices,  with  the  consent  of  both  parties,  who 
awarded  "  the  sum  of  939Z.  5#.  as  the  compensa- 
tion money  to  be  paid  by  the  defendants  for 
the  permanent  damage  and  injury  which  the 
owner  or  owners  for  the  time  being  of  the 
above-mentioned  mill,  lands  and  premises,  may 
have  sustained,  or  shall  or  may  sustain,  by  the 
abstraction  of  the  whole  of  the  stream."  In  an 
action  on  this  award,  claiming  a  mandamus  to 
the  defendants  to  pay  the  money  into  the  bank, 
— Held,  on  demurrer  (on  appeal  from  the  Com- 
mon Pleas  Division,  45  Law  J.  Bep.  C.P.  607 ; 
Law  Bep.  1  C.P.  D.  691),  that  the  interest  of 
the  plaintiff  and  his  remainderman  was  a  pur- 
chasable interest,  within  the  meaning  of  the 
special  Act  and  the  Acts  incorporated  with  it, 
and  that  it  was  competent  to  the  defendants  to 
pay  for  the  whole  stream  at  once,  though  they 
had  only  diverted  part.  Held  also,  that  the 
parties  proceeded  rightly  under  the  9th  section 
of  the  Lands  Clauses  Consolidation  Act,  and 
that  that  section  applies  not  only  to  cases 
where  lands  in  the  occupation  of  a  tenant  for 
life  are  purchased  and  taken,  but  also  to  cases 
of  compensation  for  permanent  injury  to  such 
lands,  the  words  ^*  such  lands  "  in  that  clause 
being  equivalent  to  <*  lands  so  occupied."  Held 
also,  that  the  agreement  between  the  parties 
amounted  to  a  binding  agreement,  on  the  part 
of  the  plaintiff,  to  accept,  and  on  the  part  of 
the  defendants,  to  pay,  the  sum  assessed  by  the 
two  valuers,  or  in  case  of  disagreement,  by  the 
third  valuer.  SUme  v.  The  Mayor^  ^c,  of  Yeo- 
vil  (App.),  46  Law  J.  Bep.  C.P.  137 ;  Law  Bep. 
2  C.P.  D.  99. 

(2)  Disturbance  of  ferry, 

7. — The  owner  of  an  ancient  ferry  has  no 
right  of  action  for  disturbance  against  a  person 
opening  a  new  highway  to  meet  a  public  need 
(j3,ff.  a  railway),  though  such  new  highway 
crosses  the  water  near  the  ancient  ferry,  and 
diverts  from  it  a  part  of  the  traffic.  Conse- 
quently, where  sucii  new  highway  or  railway 
has  been  made  under  an  Act  of  Parliament,  the 
owner  of  an  ancient  ferry  disturbed  by  it  is 
not  entitled  to  compensation  under  the  Lands 
Clauses  Consolidation  Act,  1845.  Mopkins  v. 
The  Great  Northern  Jiailway  Company  (App.), 
46  Law  J.  Bep.  Q.B.  265 ;  Law  Bep.  2  Q.B.  D. 
224. 

Semble,  that  an  action  for  disturbance  of  an 
ancnent  ferry  will  lie  only  where  such  disturb- 
ance is  caused  by  another  f  eny  and  not  other- 
wise.   Ibid. 

The  injury  to  an  ancient  ferry  caused  by  the 
diversion  of  traffic  to  a  bridge  erected  near, 
arises,  not  from  the  construction,  but  from  the 
user  of  the  bridge,  and  therefore  no  oompens»- 
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tion  can  be  obtained  under  the  Lands  Olaoses 
Oonsolidation  Act,  1845,  in  respect  of  such  in- 
jury.   Ibid. 

Reg.  V.  The  Cambrian  RaUmay  Gompany  (40 
Law  J.  Rep.  Q.B.  169)  overruled.  Newton  v. 
CMtt  (31  Law  J.  Rep.  C.P.  246)  foUowed. 
Ibid. 

(()  Damage  eaueed  in  exercise  of  powers  under 

loeal  Act, 

8.— By  a  local  Act  (2i  &  26  Vict.  c.  olx), 
the  defendants  were  empowered  to  execute 
drainage  works.  Section  43  enacted  that  "  in 
the  ezecatLon  of  this  Act  the  commissioners 
shall  do  as  little  damage  as  may  be,  and,  sub- 
ject to  the  provisions  of  this  Act,  shall  make  to 
all  parties  entitled,  compensation  for  all  damage 
or  injury  so  done."  By  section  46  it  was  pro- 
vided that  "  full  compensation  shall  from  time 
to  time,  after  the  passing  of  this  Act,  but  not 
beyond  twenty  years  after  the  completion  of 
the  *  works,*  be  made  by  the  *  defendants '  to 
the  owners,  lessees  and  occupiers  for  the  time 
being,  sustaining  any  damage  by  reason,  or  in 
any  way  consequential  upon,  the  exercise  of 
any  of  the  powers  of  this  Act,  of  the  lands  and 
hereditaments  of  F.,  and  in  case  of  dispute  as 
to  the  amount  of  such  compensation,  the  same 
shall  be  settled  by  arbitration  in  tho  manner 
provided "  in  the  Lands  Clauses  Oonsolidation 
Act,  1846.  The  Local  Act  incor^iorated  the 
Lands  Glauses  Consolidation  Act :  -Held,  that 
the  compensation  clauses  in  the  Special  Act  did 
not  extend  to  any  damage,  except  such  as 
would  have  been  the  proper  subject  of  compen- 
sation under  the  Lands  Clauses  Consolidation 
Act,  viz.  daoiage  which,  in  the  absence  of  the 
statutory  powers,  would  have  given  a  right  of 
action  to  the  party  injured.  Judgment  of  the 
Court  below  (46  Law  J.  Rep.  C.P.  337)  re- 
versed. Rhodes  v.  The  AiredeUe  Drainage  Com- 
missioners  (App.),  46  Law  J.  Rep.  C.P.  861  ; 
Law  Rep.  1  C.P.  D.  402. 

(e)  Damage  by  sever anee :  mortgagee  in  pos- 
session, 

9. —A  railway  company  having  given  notice 
of  their  intention  to  take  a  portion  of  premises 
upon  which  a  business  was  being  carried  on, 
and  of  which  mortgagees  were  in  possession, 
the  amount  of  compensation  to  be  paid  for  the 
lands  taken,  and  for  the  damage  which  might 
be  sustained  by  reason  of  severance,  or  by 
reason  of  the  execution  of  the  works,  or  of  the 
exercise  of  the  parliamentary  powers  of  the 
company,  was  submitted  to  arbitration,  and  the 
amount  awarded  was  11,960Z.,  of  which  the 
arbitrator  certified  that  2,800Z.  was  given  in 
respect  of  trade  profits.  The  mortgagees,  whose 
debt  exceeded  the  entire  amount  of  compensa- 
tion, were  held  entitled  to  the  whole  sum.  De- 
cision of  Hall,  V.C.,  aflirmed.  PUe  v.  PUe  ;  ex 
parte  Lavibton  (App.),  46  Law  J.  Rep.  Chanc. 
841 ;  Law  Rep.  8  Oh.  D.  86. 


(d)  Right  of  landowner  to  interest, 

10. — ^A  local  board  under  their  compulsory 
powers  took  lands  of  which  the  vendors  claimed 
to  be  entitled  to  the  fee-simple  in  possession 
subject  to  the  existing  tenancies.  The  price 
was  settled  by  the  verdict  of  a  jury  on  the 
18th  of  April,  1878,  but  the  board  did  not  take 
possession  till  1879,  when  the  tenancies  ex- 
pired :— Held,  that  the  board  must  pay  interest 
at  the  rate  of  4  per  cent,  on  the  purchase- 
money  from  the  date  of  the  verdict  of  the  jury, 
allowance  being  made  for  the  amount  of  the 
rents  received  by  the  vendors  since  that  date. 
In  re  EooleshUl  Loeal  Board,  49  Law  J.  Rep. 
Chanc.  214 ;  Law  Rep.  13  Ch.  D.  366. 

(C)  Absbssmsnt  of  Compensation. 

(a)  Principle  of  assessment :  minerals:  lease: 

surrender. 

U. — A  railway  company  purchased  land  and 
constructed  their  line  thereupon.  The  land- 
owner granted  a  lease  of  the  mines  under  the 
land  for  fifteen  years,  being  such  a  term  as 
would  suffice  for  working  out  the  whole  of  the 
minerals.  The  lessee  g^ve  notice  under  the 
Railways  Clauses  Consolidation  Act,  1845,  sec- 
tion 78,  of  his  intention  to  work  the  minerals ; 
the  company,  after  some  negotiation,  came  to 
an  arrangement  with  the  lessee  whereby  he  re- 
ceived compensation  for  leaving  the  minerals 
unworked,  and  covenanted  to  pay  to  his  lessor 
the  rent  reserved  by  the  lease,  and  to  facilitate 
the  assessment  of  compensation  to  be  paid  to 
the  lessor.  The  lessee  having  died  insolvent^ 
his  executors  surrendered  the  lease  to  the 
lessor.  S.  having  purchased  the  mines  in  fee 
gave  to  the  company  notice  of  his  intention  to 
work  the  minerals,  and  claimed  as  compensa- 
tion the  full  saleable  value  of  the  minerals; 
the  company  submitted  to  pay  as  compensation 
the  amount  of  the  rent  reserved  by  the  lease : 
— Held  (aflirming  the  dedsion  of  the  Court  of 
Appeal,  46  Law  J.  Rep.  Chanc.  236 ;  Law  Rep. 
7  Ch.  D.  235),  that  the  compensation  to  be  paid 
to  S.  must  be  assessed  as  proposed  by  the  com- 
pany, and  that  S.  must  be  restrained  by  a  per- 
petual injunction  from  working  the  minerals. 
Smith  V.  The  Great  Western  Railway  Company 
(H.L.),  47  Law  J.  Rep.  Chanc.  97 ;  Law  Rep. 
3  App.  Cas.  166. 

(J)  By  justices :  '*  no  greater  interest  than 
as  tenant  for  a  yea/r.^^ 

12. — Section  121  of  the  Lands  Clauses  Con- 
solidation Act  enacts, — If  any  such  lands  (that 
is,  lands  authorised  to  be  taken)  shall  be  in  the 
possession  of  any  person  having  no  greater 
interest  therein  than  as  a  tenant  for  a  year,  or 
from  year  to  year,  and  if  such  person  be  re- 
quired to  give  up  possession  of  any  lands  so 
occupied  by  him  before  the  expiration  of  his 
term  or  interest  therein,  he  shall  be  entitled  to 
compensation  for  the  value  of  his  unexpired 
term  or  interest,  and  the  amount  of  such  com- 
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pensation  shall  be  detennined  by  two  justices  in 
case  the  parties  differ  about  the  same : — Held, 
that  the  section  applied  to  the  case  of  a  person 
who  had  less  than  one  year  of  a  term  unexpired 
at  the  date  of  his  being  required  to  give  up 
possession ;  and  that  such  person  was  not  en- 
titled to  proceed  under  section  68,  and  claim  to 
have  the  compensation  settled  by  arbitration. 
Reg.  Y.  The  Great  Northern  Railway  Compa/ny^ 
46  Law  J.  Bep.  Q.B.  4 ;  Law  Bep.  2  Q.B.  D.  151. 


«. 


(») 

18. — Under  67  Geo.  3.  c.  xziz.,  notice  was 
served  on  the  owners  in  fee  of  four  houses 
requiring  them  to  treat  for  the  sale  to  the  Com- 
missioners of  Sewers, — Held,  that  the  Commis- 
sioners could  not  be  allowed  to  summon  a  jury 
to  assess  the  value  of  one  of  the  houses  sepa- 
rately. The  JSeelenagHcal  Cammiuioners  v. 
The  CommiuUmers  of  Sewers  of  the  (My  of  Lon- 
don.  Law  Bep.  14  Ch.  D.  305. 

Ftoceedings  under  57  Geo.  3.  c.  zziz.  for  the 
assessment  of  compensation  are  strictly  analo- 
gous to  the  like  proceedings  under  the  Lands 
Clauses  Consolidation  Act.    Ibid. 

(d)  By  a/rbUration :  costs  of  arUtration, 

I 

14. — By  the  Lands  Clauses  Consolidation  Act, 
1845  (8  Vict,  c  18),  s.  34,  the  cost  of  an  arbi- 
tration under  the  Act  is  to  be  borne  by  the  pro- 
moters of  an  undertaking,  unless  the  arbitrators 
shall  award  the  same  or  a  less  sum  than  has 
been  offered  by  the  promoters,  in  which  case 
each  party  is  to  bear  his  own  costs.  A  company 
gave  notice  to  G.  that  they  intended  to  take 
certain  land  belonging  to  him,  under  the  pro- 
visions of  the  Lan<&  Clauses  Consolidation  Act, 
1845,  and  of  their  willingness  to  treat  for  the 
purchase  thereof.  The  company  subsequently 
gave  G.  notice  of  their  intention  to  summon  a 
jury  to  settle  the  amount  of  compensation,  at 
the  same  time  offering  to  pay  3152.  G.  claimed 
900Z.,  and  expressed  a  wish  to  proceed  by  arbi- 
tration. Each  side  then  appointed  an  arbitrator, 
and  the  two  arbitrators  appointed  an  umpire. 
After  this  had  been  done  the  company  offered 
to  pay  the  sum  of  4722.  16«.  lOd.,  which  G.  de- 
clined to  accept.  The  arbitration  then  pro- 
ceeded, and  the  umpire  made  his  award,  settling 
the  sum  of  4472.  5s.  as  the  amount  of  compensa- 
tion to  be  paid  by  the  company ; — Held,  that 
the  second  offer  was  too  Late,  and  that  the 
company  were  bound,  under  the  34th  section,  to 
pay  G.  his  costs.  In  re  Qray  and  the  North 
Eastern  Railrvay  Comptmy,  45  Law  J.  Bep. 
Q.B.  818 ;  Law  Bep.  1  Q.B.  D.  696. 

16.— Where  the  costs  of  an  arbitration,  held 
to  settle  the  compensation  to  be  paid  for  land 
taken  under  the  Lands  Clauses  Consolidation 
Act,  1845,  have  been  taxed  by  a  Master  under 
section  1  of  the  amending  Act  of  1869,  the 
Court  has  no  jurisdiction  over  the  taxation  and 
cannot  review  it. — Owen  v.  The  London  tmd 
North  Western  Railmay  Company  (37  Law  J. 


Bep.  Q.B.  86 ;  Law  Bep.  3  Q.B.  64)  approved. 
In  re  The  Sanbaeh  Charity  Trustees  and  The 
North  Staffordshire  Railway  Company  (App.), 
47  Law  J.  Bep.  Q.B.  10 ;  Law  Bep.  3  Q.B.  D.  1. 

16. — By  a  private  Act  of  Parliament  a  com- 
pany were  empowered  to  do  certain  acts, 
paying  compensation  to  injured  parties  to  be 
assessed  by  a  special  tribunal  for  arbitration 
provided  by  the  private  Act.  By  the  same  Act 
the  Lands  Clauses  Consolidation  Act,  1845,  was 
incorporated  therewith,  "except  where  ex- 
pressly varied  "  by  the  special  Act :— Held,  that 
the  provisions  of  section  34  of  the  Lands 
Clauses  Consolidation  Act  as  to  the  costs  of 
arbitration  were  not  "  expressly  varied  "  by  the 
section  of  the  special  Act,  which  provided  a 
new  tribunal  of  arbitration,  and  therefore  ap- 
plied to  arbitrations  under  that  section.  Sharpe 
V.  The  Metropolitan  District  Railway  Qnnpany, 
(App.),  48  Law  J.  Bep.  Q.B.  325;  Law  Bep. 
4  Q.B.  D.  645;  affirmed  on  appeal,  by  the  House 
of  Lords  (nom.  The  Metropolitan  District  Rail- 
way Company  v.  Sharpe^  50  Law  J.  Bep.  Q.B. 
14  ;  Law  Bep.  5  App.  Cas.  425). 

The  assessment  of  costs  by  a  Master  under 
section  1  of  the  Lands  Clauses  Act,  1869,  is  not 
a  condition  precedent  to  the  claimant's  right  to 
bring  an  action  for  such  costs  where  the  right 
to  costs  is  disputed.    Ibid. 

Appeal  from  decision  on  special  case  stated  hi 
arHtrator.    [See  Practicb,  DD  2.] 

Inquisition  to  assess  compensation :  time  within 
which  certiorari  to  quash  inquisiticn  should  be 
applied  for,    [See  Cbbtiosabi.] 

Ptiwer  of  umpire  to  state  special  case.  [See 
Arbitration,  11.] 

(D)  Application  op  Compensation. 

id)  Payment   into  Court :  iT^fanfs  realty :  r^ 

conversion. 

17. — Beal  estate,  to  which  an  infant  was 
entitled  in  fee  simple,  was  taken  by  a  railway 
company  for  the  purposes  of  their  undertaking, 
and  the  purchase-money,  which  amounted  to 
more  than  2002.,  paid  into  Court  under  the 
Lands  Clauses  Consolidation  Act,  1845,  section 
69  : — Held,  that,  under  the  provisions  of  section 
69,  the  purchase  money  was  to  be  treated  as  real 
estate,  and  that  on  the  death  of  the  infant  his 
heir  was  entitied.  KelUmd  v.  Fulford^  47  Law 
J.  Bep.  Chanc.  94 ;  Law  Bep.  6  Ch.  D.  491. 

(Jb)  Lands  of  lunatic. 

18. — Where  a  railway  company  had  pur- 
chased land  belonging  to  a  lunatic,  the  pur- 
chase-money was  ordered  to  be  paid  to  the 
credit  of  the  lunacy,  and  invested  to  the  joint 
account  of  the  lunatic  and  the  company  without 
its  being  first  paid  into  Court  under  section  10. 
Application  for  such  an  order  should  be  made 
in  lunacy  only.  In  re  Millies  (App.),  Law  Ben 
1  Ch.  D.  28.  ^  ^' 
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(jc)  Int&rim  iwffutmefU. 

(1)  On  fvhat  invegtments :  **  eath  under  the 
eontrol  of  the  Qnirt." 

10, — Purchase-money  in  Court  arising  from 
a  sale  under  the  Lands  Clauses  Act,  is  "  cash 
under  the  oontrol  of  the  Court"  within  the 
meaning  of  23  &  24  Vict.  c.  38.  ss.  10  and  11, 
and  the  Court  has  accordingly  power  to  invest 
it  as  suoh,  in  pursuance  of  the  Order  of  Feb- 
ruary 1,  1861,  r.  1.  In  re  Fryer^s  Settlevient; 
Fryer  ▼.  The  SdUehury  and  Doreet  Jwnction 
RaUmay  Company ^  45  Law  J.  Bep.  Chanc.  96 ; 
Law  Bep.  20  Eq.  468. 

(2)  Service  and  costs  of  petition  for, 

20. — On  a  petition  by  tenant  for  life  under 
the  Lands  Clauses  Act  for  interim  investment 
and  payment  of  the  dividends  to  him,  it  is  un- 
necessary to  serve  persons  having  charges  on 
the  inheritance  prior  to  the  life  estate.  In  re 
Morrie*t  Settlements  45  Law  J.  Bep.  Chanc.  63 ; 
Law  Bep.  20  Eq.  470. 

21. — Where  a  tenant  for  life  petitions  for 
interim  investment  of  purchase-money  of  the 
settled  estate  paid  into  Court  under  the  Lands 
Clauses  Act,  the  company  need  not  pay  the 
costs  of  serving  or  giving  notice  to  the  trustees. 
In  re  DomUng^t  Trusts^  45  Law  J.  Bep.  Chanc. 
568 

{d)  Beinvestment. 

(1)  Improvements, 

22. — Application  of  purchase-money  of  part 
of  a  settled  estate  toward  costs  of  lateral 
additions  to  a  house  forming  part  of  the  settled 
estate.  In  re  Speer's  Trusts,  Law  Bep.  3  Ch. 
D.  262. 

28. — Trustees  of  a  term  with  power  to  apply 
surplus  income  in  building  and  improvement 
"were  allowed  to  apply  money  standing  to  real 
estate  capital  account  in  building  and  improve- 
ments, including  drainage.  In  re  Leslie's 
Tr^ists,  46  Law  J.  Bep.  Chanc.  668  ;  Law  Bep. 
2  Ch.  D.  185. 

(2)  Purchase-money  of  lands  of  corporation. 

24. — Money  paid  in  by  a  railway  company 
under  section  69  of  the  Lands  Clauses  Act  for 
the  purchase  of  lands  belonging  to  a  corpora- 
tion ordered  to  be  applied  in  payment  off  of 
mortgages  of  certain  tolls  and  of  bonds  of  the 
corporation  for  money  borrowed  under  9  &  10 
Vict.  c.  74.  s.  21,  and  payable  out  of  the  borough 
fund,  consisting  to  a  great  extent  of  rents  and 
profits  of  the  lands  of  the  corporation.  In  re 
The  Derby  Municipal  Estates,  Law  Bep.  3  Ch. 
D.  289. 

(3)  Pti/rohase'money  of  lands  of  lunatic. 

25. — Purchase-money  of  lunations  land  taken 
by  a  public  body  ordered  to  be  invested  in 
guaranteed  railway  stock,  but  the  name  of  the 
pubUc  body  was  omitted  from  the  title  of  the 


aooount,  the  inrestment  being  deemed  to  be 
equivalent  to  a  re-investment  in  land.  In  re 
BueUngham  (App.%  Law  Bep.  2  Ch.  D.  690. 

(4)  Purchase-money  of  glebe  Imnds, 

26.— Part  of  a  fund  in  Court,  proceeds  of 
sale  of  glebe  land  to  a  railway  company,  ordered 
to  be  paid  out  to  the  rector  towards  recouping 
past  outlay  in  building  a  farm-house  on  the 
glebe.  JSx  parte  The  Rector  of  Gamston,  Law 
Bep.  1  Ch.  D.  477. 

27. — A  fund  in  Court,  proceeds  of  the  sale 
of  glebe  land  to  a  railway  company,  applied 
part  for  repairs  of  rectory.  Application  to 
apply  other  parts  for  restoration  of  the  chancel 
and  in  paying  off  money  borrowed  from  Queen 
Anne's  Bounty  refused.  In  re  The  Lovth  and 
Fast  Coast  Railway  Company;  ex  parte  The 
Rector  of  Chrimoldky,  Law  Bep.  2  Ch.  D.  225. 

(5)  CosUof 

28. — Costs  of  a  purchase  of  land  ordinarily 
borne  by  the  vendor,  but  thrown  by  special 
stipulation  upon  the  purchaser,  were  held  under 
the  circumstances  not  to  be  costs  of  reinvest- 
ment payable  by  promoters  according  to  the 
Lands  Clauses  Act^  1845.  In  re  The  Temple 
Church  Lands,  47  Law  J.  Bep.  Chanc.  160. 

(d)  PayTnent  out  of  Conrt. 
(1)  To  person  absolutely  entitled, 

29.— Land  was  by  will  vested  in  trustees 
without  a  power  of  sale  upon  trust  for  a  class 
of  children  who  should  attain  twenty- one  or 
marry.  The  shares  of  some  of  the  children, 
who  had  attained  twenty-one,  were  so  dealt 
with  by  devise  or  marriage  settlement  that  they 
were  vested  in  trustees  with  power  of  sale,  and 
to  give  receipts  and  invest  the  proceeds  of  sale. 
Before  the  youngest  child  attained  twenty-one 
the  land  was  purchased  of  the  trustees  of  the 
original  will  under  the  Lands  Clauses  Act,  and 
the  purchase-money  was  paid  into  Court.  On 
petition  by  the  trustees  of  the  devised  and 
settled  shares  for  payment  out  to  them  respec- 
tively of  such  shares, — Held,  that  the  peti- 
tioners were  the  persons  who,  within  the  mean- 
ing of  the  69th  section  of  the  Act,  had  become 
'*  absolutely  entitled  "  to  such  shares,  and  pay- 
ment out  ordered  accordingly.  In  re  Hobson*s 
Trusts  (App.),  47  Law  J.  Bep.  Chanc.  310 ;  Law 
Bep.  7  Ch.  D.  708. 

80. — Purchase-money  of  leaseholds  taken  by 
a  railway  company  ordered  to  be  paid  out  to 
trustees  having  a  power  of  sale,  the  eestui  que 
trust  being  an  infant.  In  re  Ooooh's  Estate^ 
Law  Bep.  3  Ch.  D.  742. 

81. — Lands  settled  in  trust  for  a  widow  for 
life  or  until  second  marriage,  and,  after  her 
death  or  second  marriage,  in  trust  for  sale, 
having  been  purchased  from  the  widow  by  a 
railway  company  under  the  7th  section  of  the 
Lands  Clauses  Consolidation  Act,  1845,  the 
purchase-money,   whioh  had  been   paid   into 
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Court  by  the  company  under  the  69th  section, 
was,  on  the  petition  of  the  widow,  ordered  to 
be  paid  ont  to  the  trustees  of  the  settlement, 
they  undertaking  to  hold  the  same  upon  the 
trusts  thereof.  In  re  Bca/M*  Settlement,  Law 
Bep.  14  Ch.  D.  611. 

(2)  Jiepre9entatwe8  of  person*  entitled  hy 
long  possession. 

82. — ^H.  had  been  in  wrongful  possession  of 
a  piece  of  land  for  19|  years  when  it  was  taken 
by  a  railway  company.  The  company  contracted 
with  H.  for  the  price  of  the  land,  but,  when 
they  found  he  had  not  a  good  title,  paid  the 
money  into  Court  to  the  account  of  "  the  party 
interested,"  and  executed  a  deed  poll  under 
section  77  of  the  Lands  Clauses  Act.  The 
representative  of  the  real  owner  made  no  claim 
to  the  land  or  the  money  in  Court  till  more  than 
twenty  years  had  expired  after  H.  had  taken 
possession : — Held,  that  those  who  claimed 
under  H.  were  entitled  to  the  money  on  the 
ground  that  the  money  was  paid  in  under  the 
contract  with  H.,  and  in  respect  of  such  in- 
terest as  he  had  in  the  land  at  the  time  it  was 
taken.  In  re  Winder,  46  Law  J.  Bep.  Chanc. 
572  ;  Law  Bep.  6  Ch.  D.  696. 

88. — A  person  in  possession,  as  owner,  of  pro- 
perty taken  under  the  Lands  Clauses  Act,  1845, 
and  shewing  a  good  title  by  adverse  possession, 
unless  there  existed  a  person,  whose  claim,  if  he 
were  under  disability,  would  not  be  barred,  but 
of  whose  existence  there  was  no  suggestion,  is 
entitled  to  payment  out,  under  the  79th  section, 
of  the  purchase-money  deposited.  Douglass  v. 
The  London  tmd  North  Western  Railway  Com- 
pany (3  Kay  &  J.  173)  distinguished.  In  re 
TT^e  Metropolitan  Street  Improvements  Act, 
1877 ;  ex  pa/rte  ChamherlaAn,  49  Law  J.  Bep. 
Chanc.  354;  Law  Bep.  14  Ch.  D.  523. 

(3)  Totenamtintaa, 

84. — Fund  not  allowed  to  be  paid  out  to  per- 
sons claiming  under  a  tenant  in  tail,  who  had 
created  a  base  fee,  except  upon  production  of  a 
deed  enlarging  the  base  fee.  In  re  Reynolds, 
Law  Bep.  3  Oh.  D.  61. 

(4)  Right  of  mortgagee  to  arrears  of 
interest. 

86. — In  1875  S.  made  an  equitable  mortgage 
of  a  public-house  in  Leeds  to  secure  the  re- 
payment of  a  sum  of  400Z.,  with  interest  at  6^. 
per  cent.  The  mortgagor,  and  those  claiming 
under  him,  continued  in  possession  of  the  house 
without  paying  any  interest  on  the  debt.  There 
appeared  to  have  been  some  arrangement  as  to 
that,  though  what  exactly,  was  not  shewn.  In 
September,  1875,  the  corporation  of  Leeds  gave 
notice  to  the  parties  interested  in  the  house  of 
their  intention  to  take  it,  under  their  compulsory 
powers,  for  the  benefit  of  the  borough;  and 
then  paid  the  purchase-money,  1,150/.,  into 
Court.    The  mortgagees  presented  a  petition 
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for  payment  out  of  Court  to  them  of  their 
principal  money  and  interest  for  nineteen  years 
at  51.  per  cent,  together  with  their  costs: — 
Held,  first,  on  the  authority  of  JSdmunds  v. 
Waugh  (35  Law  J.  Bep.  Chanc.  234  ;  Law  Bep. 
1  Eq.  418),  that  the  petitioners  were  entitled 
to  their  principal  money,  with  interest,  for  the 
whole  period  claimed;  but  on  a  re-argument, 
that  six  years'  arrears  of  the  interest  could  only 
be  recovered.  In  re  Steals  Mortgage,  45  Law  J. 
Bep.  Chanc.  634 ;  Law  Bep.  2  Ch.  D.  713. 

(5)  Q)sts  of  petition  for, 

86. — Where  two  petitions  were  presented 
when  one  would  have  sufficed  the  Court  ordered 
the  company  to  pay  the  costs  of  the  first  peti- 
tion only,  and  five  guineas  only  towards  the 
petitioner's  costs  of  the  second  petition,  and 
three  g^neas  for  the  costs  of  each  of  two  sets 
of  trustees.  In  re  Pattison^s  Devised  Estates, 
In  re  Pattison^s  Settled  Estates,  Law  Bep.  4  Ch. 
D.  207. 

87. — Portions  of  a  settled  estate  were  taken 
by  four  different  companies,  the  undertaking  of 
three  of  which  became  afterwards  ama]^- 
mated: — Held,  that  the  costs  of  payment  out 
of  Court  of  the  purchase-money  must  be  borne 
equally  by  the  two  existing  companies.  In  re 
The  Manchester  and  Leeds  Railway  Company ; 
ex  parte  Oashell,  45  Law  J.  Bep.  Chanc.  368 ; 
Law  Bep.  2  Ch.  D.  361. 

In  re  The  Maryport,  ^o.,  Railmay  Act  (32 
Beav.  397;  32  Law  J.  Bep.  Chanc.  811),  not 
followed.    Ibid. 

88. — The  purchase-money  of  land  belonging 
to  a  charity  which  had  been  taken  compulsorily 
by  a  dock  company,  under  the  powers  of  the 
Lands  Clauses  Consolidation  Act,  1845,  was  paid 
into  Court,  and  the  usual  order  was  made  for 
investment  thereof,  and  payment  of  the  divi- 
dends to  the  then  trustees  of  the  charity. 
Subsequently,  the  purposes  of  the  charity  having 
become  superseded  by  the  operation  of  the  Lon- 
don School  Board,  a  scheme  was  sanctioned 
under  which  the  constitution  of  the  charity  was 
altered,  and  new  trustees  were  appointed. 
Upon  a  petition  by  the  newly  appointed 
trustees,  for  payment  to  them  of  the  dividends 
of  the  fund  in  Court, — Held,  that  (inasmuch  as 
the  change  of  interest  was  occasioned  by  the 
constitution  of  the  charity,  and  not  by  the  act 
of  the  trustees)  the  dock  company  were  liable 
to  pay  the  cost«  of  the  present  application.  In 
re  The  Shakespeare  Walk  School  Estate,  48  Law 
J.  Bep.  Chanc.  677 ;  Law  Bep.  12  Ch.  D.  178. 

89. — The  purchase-money  for  land,  the  pro- 
perty of  a  charity,  taken  under  the  provisions 
of  the  Lands  Clauses  Consolidation  Act,  1845, 
had  been  paid  into  Court,  and  invested  in  Go- 
vernment securities.  A  petition  was  now  pre- 
sented by  the  trustees  of  the  charity  for  the 
transfer  of  the  fund  to  the  account  of  "  The 
Official  Trustees  of  Charitable  Funds  ** :— Held, 
that  this  must  be  considered  as  a  petition  for 
payment  of  money  out  of  Court;  and,  there- 
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fore,  that  the  parties  taking  the  land  must  pay 
the  costs  of  the  petition.  In  re  The  Ettates  if 
the  Bristol  Free  Orammar  School,  47  Law  if. 
Bep.  Ghana  817. 

40. — ^Where  pnrchase-money  has  been  paid 
into  Court  nnder  the  Lands  Clauses  Consolida- 
tion Act,  1845,  or  the  Artizans'  and  Labourers' 
Dwellings  Improvement  Act,  1876,  and  a  peti- 
tion is  presented  for  payment  out  either  to  or 
with  the  consent  of  incmnbrancers,  the  only 
costs  which  the  company  or  local  authority  can 
be  required  to  pay,  in  addition  to  the  petitioner's 
costs,  are  the  sum  of  42#.  for  the  incumbrancers' 
costs,  and  such  further  sum  as  will  cover  the 
costs  of  an  affidavit  of  service  of  the  petition 
upon  the  incumbrancers.  In  re  The  HaUtead 
United  Charities  (Law  Rep.  20  Eq.  48)  fol- 
lowed. In  re  The  Artizan£  a/nd  Lahowrer$' 
DwelU/ngi  Improvement  Aet,  1876.  Ba  parte 
Jones,  Law  Bep.  14  Ch.  D.  624. 


(/)  Deposit  under  S6th  section. 

41.— The  compensation  in  respect  of  which 
the  bond  is  given  by  a  railway  company  under 
section  86  of  the  Lands  Clauses  Act,  on  enter- 
ing upon  lands  before  agreement,  does  not 
include  compensation  for  minerals  under  sec- 
tions 78  and  81  of  the  Railways  Clauses  Act, 
1 845.  JSx  pa/rte  The  Neath  and  Brecon  Bmlmwy 
Company y  45  Law  J.  Rep.  Chanc.  196;  Law 
Rep.  2  Ch.  D.  201. 

A  railway  company  being  desirous  of  entering 
upon  certain  lands  before  agreement,  made  the 
usrual  deposit  and  gave  the  usual  bond  under 
section  86  of  the  Lands  Clauses  Act.  After- 
wards, by  an  agreement  in  writing  between  the 
company  and  landowner,  it  was  referred  to  an 
arbitrator  to  determine  the  purchase-money  for 
the  lands  taken  by  the  company  and  also  the 
**  compensation  for  any  damage  sustained  by  the 
landowner  by  reason  of  the  execution  of  their 
works,  and  which,  under  the  special  Act,  the 
Lands  Clauses  Act,  or  the  Railways  Clauses  Act, 
the  landowner  was  entitled  to  claim  against  the 
company  "  : — Held,  that  the  bond  did  not  include 
compensation  awarded  by  the  arbitrator  in 
respect  of  minerals  under  sections  78  and  81  of 
the  Railways  Clauses  Act,  and  that  the  company, 
having  paid  the  sum  awarded  as  the  purchase- 
money  and  compensation  in  respect  of  the 
lands  taken  by  them,  had  performed  the  con- 
dition of  the  bond,  and  were  entitled  to  the 
return  of  their  deposit.    Ibid. 

42. — The  Court  has  jurisdiction  under  the 
87th  section  of  the  Lands  Clauses  Consolidation 
Act,  1846,  where  the  condition  of  the  bond  given 
by  a  railway  company  to  a  landowner  under 
the  86th  section  has  not  been  performed,  to 
order,  on  the  petition  of  the  landowner  pre- 
sented either  adversely  to  or  without  the  con- 
sent of  the  company,  payment  out  to  him  of 
the  amount  deposited  in  the  bank  under  the 
86th  section.  In  re  Mutlom^s  Estate^  48  Law  J. 
Bep.  Ghana  198 ;  Law  Rep.  10  Ch.  D.  131. 


(E)  SUFKBrLUOTTB  LAITDS. 

48. — I^mds  had  been  acquired  by  a  railway 
company  by  agreement  under  their  statutory 
powers.    The  time  within  which  they  might  be 
sold  if  not  required  for  railway  purposes  expired 
in  1863,  at  which  time  they  had  not  been  used 
for  such  purposes  nor  sold.    The  lands  were  in 
dose  proximity  to  W.  station,  and  since  the  year 
1868  aditional  sidings  had  been  required  at  the 
station,  for  which  the  lands  would  be  needed, 
but  for  want  of  funds  such  sidings  had  not  been 
constructed.     Meanwhile  the  lands  were  let, 
first  to  an  agricultural  tenant,  and  afterwards 
to  a  mining  company,  the  lessors  having  the 
right  to  re-enter  at  any  time  at  short  notice. 
Upon  an  action  brought  in  1876  by  adjoining 
landowners  to  recover  the  lands  as  superfluous 
within  8  &  9  Vict,  a  18.  s.  127,— Held  (aflarming 
the  judgment  of  the  Court  of  Appeal,  47  Law  J. 
Rep.  Q.B.  437 ;  Law  Rep.  3  Q.B.  D.  258 ;  on 
appeal  from  the  Queen's  Bench  Division,  46 
Law  J.  Rep.  Q.B.  909 ;  Law  Rep.  2  Q.B.  D.  339), 
that  the  lands  were  not  sup^uous,  the  fact 
that  they  were  required  for  the  railway  in  1868 
being  strong  presumptive  evidence  that  they 
were  so  required  in  1863,  and  the  burden  of 
proof,  especially  after  so  great  a  lapse  of  time, 
being  upon  the  plaintiffs  to  shew  that  they  were 
not.    The  lease  to  the  mining  company  reserved 
to  the  lessors  the  right  to  rc^g^ate  the  manner 
of  removing  the  minerals,  so  as  to  prevent  in- 
jury to  the  surface : — Held,  that  the  minerals 
were  not  superfluous.    Hooper  v.  Bawme  (H.L.), 
49  Law  J.  Rep.  Q.B.  370 ;  Law  Bep.  6  App. 
Gas.  1. 

Semble,  that  where  land  is  bought  by  a  rail- 
way company  with  the  mines  under  it  the  mines 
cannot  be  claimed  as  superfluous  land  apart  from 
the  surface.    Ibid. 

44. — Lands  acquired  by  a  railway  company 
under  their  Act,  and  ever  since  retained  bona 
fide  for  the  purposes  of  the  Act,  in  the  belief 
that  they  will  be  required  at  some  future  time 
for  such  purposes,  and  with  the  intention  of  so 
applying  them,  are  not  <* superfluous  lands" 
within  the  meaning  of  section  127  of  the  Lands 
Clauses  Act,  1845,  though  they  have  never  been 
actually  used  for  the  purposes  of  Ihe  Act  during 
the  time  specified  in  that  section.  Betts  v.  The 
Oreat  Eastern  Railway  Company  (App.),  47 
Law  J.  Bep.  Exch.461 ;  Law  Bep.  3  Bx.  D.  182; 
affirmed  on  appeal  by  the  House  of  Lords, 
49  Law  J.  Bep.  Exch.  197 ;  Law  Bep.  6  App. 
Gas.  1. 

Held,  in  the  Court  of  Appeal,  that,  in  an  action 
of  ejectment  to  recover  lands  from  a  railway 
company  as  superfluous,  the  question  to  be  left 
to  the  jury  is,  whether  a  reasonable  person  with 
a  knowledge  of  all  the  facts  actually  existing 
at  the  end  of  the  ten  years  prescribed  in  section 
127,  would  then  have  been  justified  in  coming  to 
the  conclusion  that  the  lands  would  be  required 
for  the  purposes  of  the  company.    Ibid. 

Semble,  that  lands  adjacent  to  a  railway 
station,  occupied  by  granaries,  coal-sheds  and  a 
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pnblic-hoTxse,  let  to  tenants  and  used  by  them  in 
connection  with  the  traffic  upon  the  railway, 
were  "  nsed  for  the  purposes  of  the  undertak- 
ing "  within  the  meaning  of  the  Lands  Clauses 
Consolidation  Act.    Ibid. 

45. — ^A  railway  oompany  constructed  a  tunnel 
by  arching  over  a  cutting  and  placing  soil  on 
the  arch:— Held  (per  Jessel,  M.R.,  and  Cotton, 
L. J.,  dubitante  Baggallay,  L. J.),  that  they  oould 
not  sell  the  surface  soil  over  the  tunnel  as 
"  supier^uous  land  "  within  the  127th  section  of 
the  Lands  Clauses  Consolidation  Act,  1845.  In 
re  The  Metropolitan  Distriet  Ha/Uway  Company 
and  Cosh  (App.),  i9  Law  J.  Bep.  cSianc.  277 ; 
Law  Eep.  13  Ch.  D.  607. 

Semble,  a  railway  company  cannot,  without  a 
special  power,  sell  as  superfluous  land  any  land 
in  respect  of  which  they  wish  to  reserve  an  ease- 
ment.   Ibid. 

Quaere,  whether  land  which,  at  the  expiration 
of  the  period  limited  by  the  127th  section,  is 
not  superfluous,  but  which  afterwards  becomes 
superfluous,  may  be  sold.  Decision  of  Fry,  J., 
affirmed.    Ibid. 

(F)  Spbchal  Act. 
[See  No.  16  supra.] 

LAPSE. 

[See  PowEB,  16 ;  Will,  CONSXBUCfTiOK,  H  4-6.] 

Lapsed  ihare:  adminigtration :  costs,  [See 
Adiokistratiok,  20.] 

LATENT  AMBIGUITY. 
[See  MOBTGAOB,  36.] 

LATENT  DEFECT. 
Saie  of  goods  for  speoifie  purpose,    [See  Salb  op 

GkK)DS,7.] 

LABCENT. 

A  person  who  receives  a  bill  of  exchange  for 
the  purpose  of  getting  it  discounted  and  hand- 
ing the  proceeds  over  to  another,  and  instead 
of  getting  it  discounted  indorses  it  to  a  creditor 
of  his  own  in  payment  of  his  account,  intend- 
ing to  pass  the  property  in  the  bill  absolutely  to 
the  creditor,  is  a  bailee  of  a  valuable  security, 
and  guilty  of  a  fraudulent  conversion  of  the 
same  to  his  ovm  use  within  24  &  25  Vict.  c.  96. 
8.  3.  Seg.  V.  Oaenham  (C.O.U,\  46  Law  J.  Rep. 
M.C.  126. 

W^e  not  liable  to  he  eormcted  for  stealing  goods 
of  husband :  adulterer  of  wife  not  liable  for 
reoewing  goods  of  husband  taJum  by  her:    [See 

BBCBIVING  STOLBN  G00D3.] 

LAY  DAYS. 
[See  EviDBNOB,  3 ;  Shippikg  Law,  G  4.] 


LEASE. 

(A)  AOREEMBNT  FOB  LBASE. 

(a)  No  term  stated, 

Ip)  Construction  of  as  demise, 

(0)  Usual  eovenafitSf  what  are.  • 

(^)  Effect  of  taking  possession  of  land. 

le)  Covenant  for  renewal  of  lease  :  condition 

precedent. 
(/)  Mistake :  caveat  emptor, 
(g)  Collateral  agreem>ent  to  pay  rent. 

(B)  Option     to     Purchase:      Insubanob 

MONBT. 

(C)  Bight  of  Lessee  of  Mines  to  Com- 

pensation  UNDBB   BAILWAT  CLAUSES 
Act. 

(D)  Covenant  not  to  Assign. 
(B)  Covenant  to  Pay  Rates. 

(F)  Covenants  as  to  User  op  Pbemises. 

(G)  Forfeiture  of  Lease  :  Pboviso  fob  re- 

entry. 
(a)  Non-repair :  conduct  of  landlord. 
(&)  Waiver  of  forfeiture :  relief  of  tenant, 

(c)  Extinguishment  of  proviso  for  re-entry : 

breach  of  negative  covenant, 

(H)  SUBRENDEB  OF  LEASE. 

(a)  By  operation  of  law, 

(d)  Right  to  remove  fixtwes. 

(I)  Bbnbwal  of  Lease  by  Pabtnbb  in  his 
OWN  Namb. 

(A)  Agbbbmbnt  fob  Lbasb. 

(a)  No  term  stated, 

1, — In  1839  S.,  who  held  the  lease  of  a  house 
for  a  term  expiring  in  1898,  agreed  in  writing 
to  let  the  house  to  W.  at  26Z.  yearly  rental,  and 
to  let  W.  have  a  lease  at  the  same  rent  "  at  any 
period  he  may  feel  disposed,"  and  "not  to 
molest,  disturb  or  raise  the  rent  of  W.  after  his 
having  laid  out  moneys  in  improvements."  W. 
remained  in  possession  under  the  agreement 
until  1876,  having  expended  about  1602.  in  im- 
provements, when  ejectment  being  threatened 
by  S.'s  •executors,  he  brought  an  action  for 
specific  performance  of  the  agreement : — Held 
(on  appeal  from  the  Chancery  Division,  47  Law 
J.  Bep.  Chanc.  825),  that  W.  was  entitled  to  a 
lease  for  his  life,  that  is  to  say,  to  a  lease  for 
the  residue  of  the  term,  less  one  day,  if  he 
should  so  long  live.  f^vMl  v.  Watson  (App.), 
48  Law  J.  Bep.  Chanc.  413  ;  Law  Bep.  11  Ch.  D. 
129. 

{b)  Construction  of,  as  demise, 

2. — ^Action  to  recover  a  quarter's  rent  due 
under  the  following  agreement,  not  under  seal : 
"  A.  agrees  to  let  and  B.  to  take  "  certain  pre- 
mises **from  the  14th  of  February  next  until 
the  following  Midsummer  twelve  months,  with 
a  right  at  the  end  of  that  term  for  the  tenant 
by  a  month's  previous  notice  to  remain  on  for 
three  years  and  a  half  more  " :— Held  (reversing 
the  decision  of  the  Exchequer  Division,  46  Law 
J.  Bep.  Bxch.  242),  that  the  agreement  consti- 
tuted a  valid  demise  of  the  premises  from  the 
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14th  of  February  to  the  following  Midsommer 
twelve  months,  followed,  but  not  invalidated,  by 
an  invalid  collateral  agreement  as  to  the  tenant's 
option  to  remain  on.  Ha/nd  v.  HaU  (App.)*  46 
Law  J.  Bep.  Exch.  603;  Law  Bep.  2  Ex.  D. 
318. 

8. — An  agreement  in  writing  "to  let  from 
year  to  year,  and  for  so  long  as  the  lessor  has 
power  to  let,"  creates  only  a  tenancy  from  year 
to  year,  which  is  terminable  by  a  legal  six 
months*  notipe  to  quit,  though  the  power  of  the 
lessor  to  let  the  premises  has  not  come  to  an  end. 
Wood  V.  Beard  (App.  Div.),  46  Law  J.  Rep. 
Exch.  100 ;  Law  Bep.  2  Ex.  D.  SO. 

(jd)  Usual  covenants,  what  a/re. 

4. — A  covenant  in  a  lease  against  assignment 
is  not  a  usual  covenant.  Hampshire  y.  Wickens, 
47  Law  J.  Bep.  Ohanc.  243;  Law  Bep.  7  Ch. 
D.  165. 

A  Judge  cannot  of  his  own  authority  say  what 
should  be  the  "  usual  covenants,**  nor  should  the 
locality,  nature  or  tenure  of  the  property  be, 
except  under  special  circumstances,  regarded. 
Homes  v.  Biomett  (27  Beav.  600)  is  overruled* 
Ibid. 

6. — The  defendant,  having  agreed  to  take  an 
assignment  of  an  underlease  from  the  plaintiff, 
found  on  examining  the  lease  that  it  contained 
a  covenant  by  the  plaintiff  not  to  underlet  with- 
out the  consent  of  the  lessor,  the  lessor  agreeing 
not  to  withhold  his  consent  from  any  assignment 
to  a  respectable  and  responsible  person  : — Held, 
that  the  fact  that  the  lessor's  consent  had  not 
been  obtained  at  the  time  of  the  agreement  to 
take  an  assignment  was  not  enough  to  enable 
the  defendant  to  resist  a  claim  for  specific  per- 
formance. Hyde  v.  Wa/rden,  47  Law  J.  Bep. 
Exch.  121 ;  Law  Bep.  3  Ex.  D.  72. 

A  covenant  by  the  lessee  not  to  mow  meadow- 
land  more  than  once  in  a  year  is  not  so  un- 
reasonable or  unusual  as  to  form  a  valid  ob- 
jection to  the  lessee's  title  on  the  part  of  a 
proposed  assignee.  But  a  covenant  that  the 
lessor  and  his  assigns  shall  have  a  right  of 
re-entry  on  the  ban^nptcy  of  the  lessee  or  his 
assigns,  or  if  execution  should  issue  against  him, 
is  a  valid  and  fatal  objection,  disentitling  the 
lessee  to  specific  performance  of  an  agreement 
to  accept  an  assignment.    Ibid. 

6. — In  a  lease  of  a  colliery  in  Derbyshire  a 
proviso  that  when  the  mines  demised  are  in- 
capable of  being  worked  at  a  profit  the  lessee 
should  enter  is  not  usual.  Strelley  v.  Pearson, 
49  Law  J.  Bep.  Ghanc.  406 ;  Law  Bep.  16  Ch. 
D.  113. 

{d)  Effect  of  taking  possession  of  land, 

7. — Taking  possession  of  land  under  a  parol 
agreement  for  a  lease  is  not  in  itself  an  ac- 
ceptance of  the  title,  but  merely  evidence  of 
such  acceptance  which  may  be  rebutted.  But 
taking  objection  to  known  defects  in  title 
amounts  to  a  waiver  of  such  objections.  Hyde  v. 
Warden  (App,)t  47  Law  J.  Bep.  Exch.  121 ;  Law 
Bep.  3  Ex.  D.  72. 


(e)  Covenant  for  renewal  of  lease:  eondUion 

precedent, 

8.— A  lease  to  two  tenants  contained  a  pro- 
viso for  re-entry  in  case  the  tenants,  or  either 
of  them,  should  become  bankrupt,  or  assign  the 
premises   without   the  landlord's    consent,  or 
should  not  observe  and  perform  all  the  cove- 
nants and  agreements  on  their  part  to  be  ob- 
served and  performed ;  also,  joint  and  several 
covenants   by  the  lessees   to,   amongst  other 
things,  keep  the    interior  of   the   preQiises  in 
repair,  and  a  covenant   by  the   lessor  that  he 
would,  at  the  expiration  of  the  term,  in  case 
the  covenants  and  agreements  on  the  tenants' 
part  should  have  been  duly  observed  and  per- 
formed, upon  notice,  grant  to  the  tenants,  l^eir 
executors  or  administrators,  a  new  lease  for  a 
further  term.     One  of  the  tenants  assigned  his 
interest  to  the  other  without  the  consent  of  the 
landlord,  and  i^rwards  became  bankrupt,  and 
the  landlord  fiom  that  time  accepted  the  rent 
from  the  other  tenant  alone.    At  the  expiration 
of  the  lease  the  remaining  tenant — the  premises 
being  slightly  out  of  repair — gave  notice  to  the 
lajidlord  that  he  required  a  new  lease   to  be 
granted  to  himself  alone  :— Held  (reversing  the 
decision  of  one  of  the  Vice-Chancellore),  first, 
that  the  keeping  the  premises  in  repair  was  a 
condition  precedent  which  must  be  strictly  per- 
formed before  the  renewal  could  be  called  for ; 
and  secondly,  that,  although  the  landlord  had 
waived  the   forfeiture   by  acceptance  of  rent 
afer  the  assignment,  he  could  not  be  compelled 
to  grant  a  renewal  to  one  only  of  the  leasees  so 
long  as  the  other  was  living.    Finch  v.  Under' 
wood  (App.),  46  Law  J.  Bep.  Chanc.  622 ;  Law 
Bep.  2  Ch.  D.  310. 

(/)  Mistake:  oaveat  emptor, 

Q,—A.  granted  to  B.  an  underlease  of  business 
premises  for  the  whole  of  A.*s  term  therein,  less 
ten  days.  By  mistake  the  underlease  was  made 
for  twenty-three  years,  less  ten  days,  A.'8  term 
being  only  sixteen  years.  B.  had  no  professional 
advice  and  never  saw  the  original  lease  : — -Held, 
that  B.  could  not  recover  compensation  in  re- 
spect of  the  seven  years  after  tJie  expiration  of 
A.'s  lease.  Besley  v.  Besley,  Law  Bep.  9  Ch.  D. 
103. 

(^)  Collateral  agreement  to  pay  rent. 

10.— By  a  building  agreement,  the  rent  to  be 
paid  under  a  lease  to  be  executed  was  fixed,  and 
by  one  of  the  clauses  it  was  stipulated  that 
<<  the  lessee  will  in  the  meantime,  and  xmtil  the 
said  lease  hereby  to  be  granted  shall  be  actually 
executed,  hold  the  premises,  at  the  rent,  and 
subject  to  the  conditions  to  be  contained  in  the 
said  lease  as  aforesaid."  The  lessee  had  never 
taken  possession.  In  an  action  to  recover 
arrears  of  rent  and  in  the  alternative  damages 
for  breach  of  the  agreement, — Held,  that  the  de- 
fendant was  liable.  The  Marquis  of  Camden  v. 
Batterbury  (28  Law  J.  Bep.  C.P.  187)  followed. 
Adams  v.  Hagger,  Law  Bep.  4  Q.B.  D.  480. 
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A^eement  to  let  fwmUiktd  hou$e :  implied  eo' 
venamt  that  haute  fit  for  ooeupatUm.  [See 
Landlobd  and  Tenant,  2.] 

Agreement  to  auign  :  le$ior*9  option  to  determine 
lease,    [See  Vendor  and  Pubchaseb,  22.] 

Statute  of  frauds:  work  done  upon  premises 
hy  intended  lessee,  [See  Fbaudb,  Statute 
OP,  17.] 

Statute  of  frauds:  validity  of  oontract.  [See 
Fraudb,  Stattttb  of,  6 ;  Specific  Pebfob- 

UANCE,  2,  8.] 

Underlease :  agreement  for  sale  of:  outstanding 
legal  estate.    [See  Specific  Pebfobmancb, 

6.] 

(B)  Option  to  Pubchabe:  Insxjbance 

Monet. 

IL — The  lease  of  a  mill  gave  the  lessees  an 
optdon  to  purchase  before  a  fixed  day.  The 
lessor  oovenanted  to  insure;  it  was  provided 
that  in  case  of  a  loss  not  exceeding  4,(X)0Z.,  the 
insurance  moneys  should  be  expended  in  re- 
building, but  that  if  damage  by  fire  occurred  . 
over  4,000Z.  In  amount,  the  lease  should  deter- 
mine. A  fire  occurred  before  the  fixed  day  : — 
Held,  that  the  option  continued  till  that  day ; 
but  that  in  case  of  exercise  of  the  option,  the 
amoxmt  of  insurance  money  received  was  not  to 
be  deducted  from  the  purchase-money.  Ud" 
wards  v.  West,  47  Law  J.  Rep.  Chanc.  463  ;  Law 
Bep.  7  Ch.  D.  858. 

(0)  Bight  of  Lessee  of  Mines  to  Com- 
pensation UNDBB  Railway  Clauses  Act. 

12. — The  lessee  of  mines  whose  term  is  of 
sufficient  length  to  enable  him,  working  with 
reasonable  diUgence,  to  exhaust  them,  is,  for  the 
purpose  of  deaJdng  with  a  railway  company  who 
require  the  support  of  the  minerals,  the  abso- 
lute owner  thereof;  and  the  company  having 
paid  him  compensation  under  the  78th  section 
of  the  Railways  Clauses  Consolidation  Act,  1845, 
are  in  the  position  of  absolute  purchasers  of 
those  minerals  in  perpetuity;  and  neither  the 
reversioner  nor  any  person  claiming  under  him 
is  entitled  to  any  compensation  other  than  for 
the  loss  of  royalty  by  reason  of  the  non- working 
of  the  mines.  The  Great  Western  Bailway 
Company  v.  Smith  (App.),  45  Law  J.  Rep.  Chanc. 
235  ;  Law  Rep.  7  Ch.  D.  235  ;  affirmed  on  appeal 
by  the  House  of  Lords,  47  Law  J.  Rep.  Chanc. 
97 ;  Law  Rep.  3  App.  Cas.  165. 

(D)  Covenant  not  to  Assign. 
18.— A  covenant  by  two  joint  lessees,  partners, 
not  to  assign  or  part  with  the  possession  of  the 
demised  premises  to  any  person  is  not  broken 
by  one  of  the  partners  leaving  the  premises  in 
the  possession  of  the  other  on  dissolution. 
Varley  v.  Coppard  (Law  Rep.  7  C.P.  606)  and 
Finch  V.  Underwood  (45  Law  J.  Rep.  Chanc. 
622 ;  Law  Rep.  2  Ch.  D.  310 ;  No.  8  supra)  con- 
sidered. The  CorporatUm  of  Bristol  v.  Weetoott 
(App.)y  Law  Bep.  12  Ch.  D.  461. 


14«— By  deed  made  between  A.  B.,  a  lunatic, 
"  so  found  by  inquisition,  by  C.  D.  and  E.  F., 
the  committees  of  his  estate,"  and  W.  X.  and 
Y.  Z.  (the  said  A.  B.,  W.  X.  and  Y.  Z.  carrying 
on  business  in  co-partnership,  and  thereinafter 
called  the  lessors)  of  the  one  part,  and  G.  H.  of 
the  other  part,  the  lessors  (thesaidA.  B.,actingby 
the  said  C.  D.  and  B.  P.  as  such  committees)  de- 
mised to  G.  H,  certain  premises.  At  the  foot  of 
the  deed  were  two  seals.  C.  D.  signed  his  name 
against  one  seal,  and  £.  F.  against  the  other, 
and  the  attestation  clause  was  "  signed,  sealed 
and  delivered  by  the  within-named  C.  D.  and 
E.  P.,  in  the  presence  of  .  .  ."  .—Held,  that  the 
seals  were  the  seals  of  A.  B.,  and  that  the  deed 
was  well  executed  by  the  committees  acting  in 
his  behalf.  The  de^  contained  a  covenant  by 
the  lessee  not  to  carry  on,  or  permit  to  be 
carried  on,  during  the  term,  on  any  part  of  the 
demised  premises,  any  trade  or  business  except 
that  of  a  licensed  victualler,  without  the  license 
of  the  lessors,  and  there  was  a  clause  of  re- 
entry for  breach  of  covenant.  The  lessee 
underlet,  without  license,  parts  of  the  property 
to  other  persons  who  carried  on  other  trades. 
The  premises  were  afterwards  sold,  subject  to  a 
condition  that  the  production  of  the  last  receipt 
for  rent  should  be  conclusive  evidence  of  the 
performance  of  the  covenants,  or  the  waiver  of 
any  breaches  of  the  same,  up  to  the  time  of  the 
completion  of  the  purchase,  whether  the  lessors 
should  be  cognisant  of  such  breaches  (if  any) 
or  not,  and  that  tlie  purchaser  should  be  deemed 
to  have  bought  with  full  knowledge  of  the  con- 
tents of  the  lease :— Held,  that  the  purchaser 
was  bound  to  accept  the  title,  notwithstanding 
the  continuing  breaches  of  covenant.  La/mrie 
V.  Lees  (App.),  49  Law  J.  Bep.  Chanc.  636 ;  Law 
Bep.  14  Ch  D.  249. 

(B)  Covenant  to  Pat  Bates. 

15. — The  plaintiff  let  certain  houses  to  the 
defendant  for  a  term  of  years,  and  the  defen- 
dant covenanted  to  pay  **  8J1  and  all  manner  of 
taxes,  rates,  charges,  assessments  and  imposi- 
tions whatsoever,  at  any  time  during  the  said 
term  to  be  charged,  assessed  or  imposed  on  the 
said  premises  uiereby  demised,  or  in  respect 
thereof  or  of  the  said  rent  as  aforesaid,  by 
authority  of  Parliament  or  otherwise  howso- 
ever." An  urban  sanitary  authority  for  the 
district  within  which  the  houses  were  situate, 
required  the  defendant,  under  the  Public  Health 
Act,  1875,  to  abate  a  nuisance  arising  from  the 
drains  of  the  said  houses,  and  for  that  purpose 
to  construct  proper  and  sufficient  drains,  and  the 
defendant  having  refused  to  execute  such  works 
or  to  pay  for  the  same,  the  plaintiff  executed 
them  according  to  the  directions  of  the  said 
sanitary  authority,  and  then  sued  the  defendant 
for  the  expense  incurred  in  executing  such 
works:— Held,  that  the  plaintiff  was  not  en- 
titled to  recover  the  same,  as  it  was  not  a  charge 
imposed  by  the  Act  upon  the  premises  but  on 
the  landlord  personally,  and  waa  therefore  not 
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within  the  terznB  of  the  defendant's  covenant. 
jRawlins  v.  Biffgt,  il  Law  J.  Bep.  C.P.  487 ;  Law 
Bep.  3  C.P.  D.  368. 

[And  see  Landlord  and  Tbnant,  6,  7.] 

(F)  Ck>VBNANTS   AS  TO   USEB  OF  PBSMI8BS. 

Qfveru^nt  to  deliver  up  fixtures,  [See  Covbnakt, 

26.] 

Covenant  to  keep  premues  in  proper  condition, 
[See  CovBNAKT,  13.] 

Covenant  not  to  km  premises  ets  a  beer  shop, 
[See  Covenant,  6.] 

Covenant  not  to  carry  on  "  huiness  ** :  hospital. 
[See  Covenant,  7.] 

Beasondble  user:  inevitable  accident:  implied 
Uoense :  proviso  for  cesser,  [See  Landlord 
and  Tenant,  8.] 

(g)  fobfeitubb  of  lease:  proviso  for 

Bb-entrt. 

(a)  Non^repair :  conduct  of  landlord. 

16.— A  lessee  will  be  relieved  against  for- 
feitixre  for  breach  of  a  covenant  to  repair  con- 
tained in  his  lease,  where  the  conduct  of  the 
landlord  is  snch  as  to  lead  the  leasee  to  believe 
that  the  strict  legal  right  will  not  be  insisted  on. 
Hughes  v.  The  Metropolitan  RaHma^  Company 
(H.L.),  46  Law  J.  Bep.  C.P.  683;  Law  Bep. 
2  App.  Cas.  439. 

The  lease  of  a  house  contained  a  covenant 
to  repair  upon  six  months'  notice,  and  a  proviso 
for  re-entry  for  breach  of  covenant.  The  under- 
lease of  the  house  to  the  defendants  contained 
similar  provisions.  On  the  22nd  of  October, 
1874,  the  plaintifE,  who  was  the  reversioner, 
gave  notice  to  the  defendants  to  repair  within 
six  months.  The  defendants,  on  the  28th  of 
November,  wrote  in  reply  suggesting  that  the 
plaintifE  should  acquire  their  interest,  and 
stating  that  they  proposed  deferring  the  com- 
mencement of  the  repairs  until  they  should  hear 
from  him  as  to  the  probability  of  an  arrange- 
ment. After  some  correspondence,  the  plaintiff, 
on  the  31st  of  December,  wrote  that  the  price 
demanded  by  the  defendants  appeared  to  bim  to 
be  out  of  all  reason,  and  inviting  a  modified  pro- 
posal. No  further  proposal  was  made,  and  in 
April,  1875,  the  repairs  were  commenced  by  the 
defendants  and  completed  in  June,  1875.  The 
plaintiff  then  brought  ejectment  for  breach  of 
the  covenant  to  repair  after  six  months'  notice  : 
— Held  (aflObrming  the  decision  of  the  Court  of 
Appeal,  45  Law  J.  Bep.  C.P.  578),  that  the  effect 
of  the  correspondence  was  to  lead  the  defen- 
dants to  the  belief  that  the  notice  to  repair  was 
suspended  during  the  negotiations,  which  were 
continued  until  the  31st  of  December,  1874,  so 
that  the  plaintiff  was  not  entitled  to  insist  on 
forfeiture,  because  of  the  non-completion  of  the 
repairs  within  six  months  from  the  giving  of 
the  notice ;  and  that  the  lease  having  provided 
that  six  months*  notice  should  be  given,  a  period 
of  six  months  from  the  31st  of  December,  1874, 


must  be  taken  to  be  a  reasonable  time  for  the 
completion  of  the  repairs.    Ibid. 

(ft)  Waiver  of  forfeiture :  relief  of  tenamt, 

17. — ^Where  a  tenant  under  a  lease  containing 
a  covenant  to  insure,  had,  in  consequence  of  his 
agent's  embezzlement,  failed  to  pay  a  premium, 
and  so  the  premises  were  left  for  a  time  un- 
insured, but  the  landlord  had,  on  discovering 
this,  afterwards  paid  the  premium,  and  allowed 
the  tenant  to  repay  him, — ^Held,  that  this  was 
such  a  waiver  of  a  forfeiture  under  the  covenant 
as  to  bring  the  tenant  within  the  exception  in 
section  6  of  22  &  23  Vict.  c.  35,  and  preclude 
him  from  obtaining  relief  under  23  Sl  24  Vict.  c. 
126.  s.  2.  MiUs  V.  Griffith,  45  Law  J.  Bep.  Q.B. 
771. 

Section  6  of  22  &  23  Vict.  c.  35,  is  satisfied  by 
an  actual  waiver,  and  it  is  not  necessary  to  have 
any  formal  document  expressly  waiving  the  for- 
feiture.   Ibid. 

The  mortgagee  of  a  tenant  who  has  incurred 
a  forfeiture  cannot  be  heard  on  an  application 
>  for  relief  under  23  k  24  Vict.  c.  126,  s.  2,  and 
cannot  be  made  a  party  to  the  action  of  eject- 
ment xmder  Order  XVL  rule  13,  of  the  Judica- 
ture Act,  1875.    Ibid. 

[And  see  No.  8  supra.] 

(jo)  Eafftinguishment  of  proviso  for  re-entry: 
breach  qf  negative  covenant. 

18. — B.  was  in  possession  of  two  farms,  of 
one  as  freeholder,  and  of  the  other  for  a  term 
of  years  ending  Michaelmas,  18A9.  B.  leased 
the  whole  to  N.  for  fourteen  years,  from  Michael- 
mas, 1870,  subject  to  a  covenant  for  re-entry  in 
case  of  the  lessee's  bankruptcy,  and  the  plain- 
tiff became  .the  assignee  of  N.'s  lease.  During 
the  plaintiff's  term,  B.  granted  to  him  a  lease 
of  the  leasehold  farm  from  Michaelmas,  1884, 
for  five  years,  ending  at  the  same  time  as  the 
original  lease  to  B. :— Held,  that  the  last-men- 
tioned lease,  as  it  conferred  merely  an  "  interesse 
termini  "  on  the  plaintiff,  was  no  severance  of 
the  reversion,  such  as  to  extinguish  the  right  of 
re-entry  by  the  original  lessor.  And  further, 
that  such  Lease  for  five  years,  being  expressed 
to  be  made  subject  to  the  former  lease,  would 
not  affect  the  right  of  entry  thereby  reserved. 
Doe  d.  Vreeman  v.  Bateman  (2  B.  &  Aid.  168) 
approved  of.  Hyde  v.  Warden,  47  Law  J.  Bep. 
Bxch.  121 ;  Law  Bep.  3  Bx.  D.  72. 

Where  two  distinct  properties,  held  under 
separate  titles,  are  comprised  in  one  lease,  and 
the  reversion  of  one  of  them  becomes  vested  in 
the  lessee,  this  does  not  extinguish  a  right  of 
re-entry  in  respect  of  the  property  of  which  the 
reversion  remains  in  the  lessor ;  the  rules  as  to 
severance  of  reversion  by  assignment  to  third 
parties  not  being  applicable  to  cases  where  a 
portion  of  the  reversion  is  vested  by  assignment 
in  the  lessee  himself.    Ibid. 

Semble,  a  power  of  re-entry  on  non-perform- 
ance of  covenants  does  not  entitle  the  lessor 
to  re-enter  for  breach  of  a  negative  covenant, 


LEASB— LSASEH0LD8. 


327 


sacb  as  a  ooTonant  not  to  assign  without  con- 
sent.   Ibid. 

(H)  SUBBENDBB  OF  LBABB. 

(a)  By  operation  of  lam, 

10. — Where  a  tenant  on  lease  has  quitted  the 
demised  premises  before  the  expiration  of  the 
term,  and  has  sent  the  key  to  the  landlord,  with 
the  intention  of  giving  up  possession,  the  mere 
fact  that  the  landlord  has  received  the  key,  and 
attempted  nnsaocessfnlly  to  re-let  the  premises, 
does  not  estop  him  from  alleging  that  the 
tenancy  still  subsists.  And  if  afterwards,  be- 
fore the  expiration  of  the  term,  the  landlord 
re-lets  the  premises,  the  surrender  by  operation 
of  law  takes  effect  from  such  re-letting,  and 
does  not  relate  back  to  the  original  receipt  of 
the  key  by  him.  Pheni  v.  Popplewell  (12  Com. 
B.  Bep.  N.S.  33i  ;  31  Law  J.  Bep.  C.P.  236)  ex- 
plained. Oastl&r  V.  Henderson  (App.),  46  Law 
J.  Bep.  Q.B.  607  ;  Law  Bep.  2  Q.B.  D.  675. 

[And  "see  Limitations,  Statxjtb  op,  16;  Prin- 
cipal AND  Subbty,  12.] 

(P)  Right  to  remove  fixtwres, 

20. — ^Whatever  may  be  the  rights  (if  any)  of 
a  lessee  to  sever  and  remove  his  trade  fixtures 
within  a  reasonable  time  after  the  determina- 
tion of  his  tenancy  by  forfeiture  or  effluxion  of 
time,  no  such  right  exists  in  the  case  of  a  sur- 
render of  a  lease.  In  re  Roberts ;  ex  parte 
Brook  (App.),  48  Law  J.  Bep.  Bankr.  22 ;  Law 
Bep.  10  Ch.  D.  100. 

Where  a  trustee  severed  and  sold  the  trade 
fixtures  of  a  liquidating  debtor  and  afterwards 
disclaimed  the  lease, — Held,  that  as  the  dis- 
claimer, by  force  of  the  23rd  and  126th  sections 
of  the  Bankruptcy  Act,  1869,  operated  as  a 
surrender  of  the  lease  as  from  the  date  of  the 
appointment  of  the  trustee,  the  landlord,  and 
not  the  trustee,  was  entitled  to  the  proceeds  of 
the  sale.    Ibid. 

Quaere. — Whether  a  trustee,  by  severing  and 
selling  the  fixtures,  estops  himself  from  dis- 
claiming the  lease.    Ibid. 

21. — The  defendant  was  lessor  of  certain 
premises,  of  which  Jackson  was  tenant  under  a 
lease  for  fourteen  years,  from  the  2nd  of  April, 
1876.  During  his  tenancy  Jackson  erected  a 
greenhouse,  the  defendant  undertaking  to  allow 
him  to  remove  the  same.  The  greenhouse  was 
so  affixed  to  the  soil  that  it  would  not,  in  the 
absence  of  agreement,  have  been  removable. 
Subsequently  Jackson  granted  a  bill  of  sale  to 
H.,  whereby  he  assigned,  amongst  other  things, 
"all  the  greenhouses  on  the  premises," and  gave 
the  assignee  power  to  enter  and  sell  the  same. 
H.  having  entered  on  the  4th  of  April,  1877,  the 
greenhouse  was  advertised  for  sale  at  an  auction 
of  Jackson's  chattels,  held  on  the  4th  of  May, 
but  not  then  bought.  After  the  auction  the 
plaintiff  made  an  offer  for  the  greenhouse,  which 
was  accepted  on  the  7th  of  June.  In  the  mean- 
time the  auctioneer,  who  had  been  in  possession 


for  H.  under  the  biU  of  sale,  and  kept  the  keys 
of  the  premises,  had  on  the  11th  of  May  sent 
the  keys  to  the  defendant,  and  on  the  14th  of 
May  the  defendant  had  taken  possession.  On 
the  7th  of  June  notice  was  sent  to  the  defen- 
dant of  the  sale  to  the  plaintiff,  and  that  the 
purchaser  was  about  to  remove  the  greenhouse. 
The  defendant  having  denied  the  plaintiff^s 
right  to  remove, — Held,  that  a  surrender  of  the 
term  had  taken  place  on  the  14th  of  May,  that 
no  claim  to  remove  was  made  within  a  reason- 
able time  after,  and  that  therefore  the  green- 
house was  not  removable  by  the  plaintiff. 
Moss  V.  James,  47  Law  J.  Bep.  Q.B.  160. 

(I)  Benbwal  op  Lease  bt  Pabtneb  in 
OWN  Name. 

22. — In  a  partnership  at  will  there  is  no  im- 
plied authority  at  law  giving  to  one  partner, 
without  the  consent  of  his  co-partner,  power, 
on  the  expiration  of  the  lease  of  the  premises 
where  the  partnership  business  is  being  carried 
on,  to  take  a  renewed  lease  of  the  same  pre- 
mises or  a  lease  of  any  other  premises  for  the 
purpose  of  carrying  on  the  partnership  business 
or  any  portion  of  it.  dements  ▼.  Norris  (App.), 
47  Law  J.  Bep.  Ghanc.  646 ;  Law  Bep.  8  Gh.  D. 
129. 

The  same  rule,  in  the  absence  of  stipulations 
to  the  contrary,  applies  to  partnerships  created 
by  deed.    Ibid. 

Semble,  that  the  rule  would  equally  apply 
where  partnership  premises  are  burnt  down  or 
otherwise  destroyed,  or  are  taken  by  a  railway 
or  any  other  corporation  under  the  powers  of 
their  special  Act.    Ibid. 

Cha/rity,  by,  void  under  13  EUz.  e,  10.  [See 
Chabity,  23,  24.] 

Coneealment :  setting  aside  lease.  [See  Mines, 
16.] 

JHsolaimer  of,  by  trustee  in  bankmptoy.  [See 
Bankeuptot,  F  39-61.] 

Lease  to  infant  representing  himself  to  be  of  full 
age :  action  for  mesne  profits.  [See  INPANT, 
16.] 

Lease  and  counterpart:  discrepancy  between: 
clerical  error  in  lease,    [See  Deed,  3.] 

Minifig  lease.    [See  Mines,  1, 16.] 

Mortmain :  premium  on  granting :  murshalling 
assets.    [See  Chabity,  1.] 

Underle€ue :  merger.    [See  Meboeb.] 

PubUc'house,  of:  usttal  covenants  in.  [See 
Covenant,  18.] 

Waste :  opening  quarry.    [See  Mines,  3.] 


LEASEHOLDS. 

[See  Benewable  Leaseholds.] 

Assignment  of,  consideration  for.    [See  VoLUN- 


taby  Settlement,  1.] 
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Bequett  cfy  to  **Tig\t  hevrC    [See  Will  Oov- 
BTBUOnON,  H  28.] 

Bequeit  on  trtutt  oorrewondmg   to  freeholdt, 
[See  Remoteness,  16.j 

Beguett,  tubaegttent  pttrchiue  of  fee,    [See  Will 
Construction,  D  4.] 

Converrion :  enjoyment  in  ipeeie.    [See  Tenant 
FOB  Life,  11-16.] 

Invettment  in:  real  securities.     [See  Trust, 
B  2,  3.] 

Trustee  of :  Trustee  Acts.    [See  Trustee  Acts, 
11, 12.] 

LEE  CONSERVANCY  BOARD. 

The  conservators  of  the  river  Lee  are  not  en- 
title(|  to  the  soil  of  the  towing-path,  bat  are 
bound  to  keep  it  fit  for  use  as  a  towing-path. 
Injunction  granted  to  restrain  the  owner  (who 
nsed  the  towing-path  as  a  road  for  horses  and 
carts  carrying  merchandise)  from  using  it  so 
as  to  interfere  with  its  use  for  the  purposes  of 
navigation.  The  Zee  Conservancy  Board  t. 
Button  (App.),  Law  Rep.  12  Ch.  D.  388. 

LEGACY. 

(A)  Description     of     Legatee:     Uncer- 

tainty. 

(B)  Legacy  to  Executor. 

(C)  Legacy  to  Debtor. 

(D)  Legacy  to  Creditor. 

(E)  Bequest     of     Chattels:     Right    of 

Choice. 

(F)  Specific,  Demonstrative  and  General. 
(a)  Specific  or  pemmiary. 

(J)  Specific  or  residuary. 

(c)  Bequest  of  railway  **  shares" 

(d)  Bequest  of  **  foreign  honds.^ 

(e)  Ademption  of  specific  bequest. 

(G)  Contingent  or  Conditional  Legacy. 
(H)  Interest  on  Legacy:  Right  to. 


(A)  Description  of  Legatee:  Uncer- 
tainty. 

1. — A  legacy  to  be  applied  to  any  charitable 
or  benevolent  purpose  ^e  executors  might  agree 
upon,  is  void  for  uncertainty,  although  actually 
destined  by  the  executors  for  exclusively  chari- 
table purposes.  In  re  Jarman;  Leavers  v. 
Clayton,  47  Law  J.  Rep.  Chanc.  676 ;  Law  Rep. 
8  Ch.  D.  584. 

(B)  Legacy  to  Executor. 

2.— The  testatrix  bequeathed  "to  the  exe- 
cutors or  executrixes  of  A."  lOOZ.  A.  left  an 
executor  and  two  executrixes,  who  all  died  in 
the  lifetime  of  the  testatrix : — Held,  a  bequest 
to  the  legal  personal  representatives  of  A.  to 
hold  on  the  trusts  affecting  A.*s  estate.  Tre- 
thewy  V.  Helya/Tt  46  Law  J.  Rep.  Chanc.  126 ; 
Law  Rep.  4  Ch.  D.  63. 

The  testatrix,  after  directing  payment  of  her 


just  debts,  funeral  and  teBtamentary  ezpenseii 
gave  her  residuary  and  personal  estate  amongst 
four  persons  by  name,  one  of  whom  died  in  her 
lifetime : — Held,  that  the  lapsed  share  was  not 
primarily  liable  for  the  costs  of  an  administra- 
tion suit,  but  that  the  costs  must  be  paid  before 
the  residue  was  divided.  Dictum  in  Oowan  v. 
Brouqhton  (44  Law  J.  Rep.  Chanc.  276 ;  Law 
Rep.  19  Bq.  77)  disapproved.    Ibid. 

8. — The  testatrix  gave  a  legacy  of  lOOZ.,  pay- 
able at  the  death  of  a  tenant  for  life  of  her 
residuary  estate,  to  one  of  the  executors  of  her 
will,  who  never  proved  or  acted  : — Held,  that 
the  circumstance  of  payment  being  deferred 
rebutted  the  presumption  that  the  legacy  was 
given  to  him  in  the  character  of  executor.  In 
re  Reeve's  Trusts,  46  Law  J.  Rep.  Chanc.  412 ; 
Law  Rep.  4  Ch.  D.  841. 

At  the  death  of  the  tenant  for  life  the  resi- 
duary estate  was  divisible  into  shares,  some  of 
which  were  given  to  individuals,  and  others  to 
classes: — Held,  that  the  costs  of  ascertaining 
the  classes  were  costs  of  administration,  and  as 
such  payable  out  of  the  residuary  estate,  and 
not  out  of  the  shares  of  the  classes.    Ibid. 

(C)  Legacy  to  Dertor. 

4. — A  testator  recited  that  certain  debts  were 
due  from  his  son  Frederick  to  himself,  and  then 
released  those  debts,  "and  all  other  moneys 
due  from  him  to  me."  The  testator  then  made 
to  his  son  Frederick  further  advances,  and  ex- 
pressly released  those  by  a  codicil.  The  testator 
then  made  still  further  advances,  but  did  not 
release  those.  On  question  whether  these  last 
debts  were  released, — Held  (reversing  the 
decision  of  Malins,  V.C.),  that  there  was  nothing 
to  shew  a  contrary  intention,  and  the  will 
therefore  spoke  from  the  death  of  the  testator, 
and  released  the  debts  subsequent  to  the  codicil. 
Everett  v.  Everett  (App.),  47  Law  J.  Rep.  Chanc. 
867 ;  Law  Rep.  7  Ch.  D.  428. 

6. — A  testator  distributed  his  property  nearly 
equally  between  his  wife,  son  and  two  daughters ; 
and  bequeated  2,600Z.,  part  of  the  sum  owing  to 
him  by  K.  &  J.  to  his  daughter  Charlotte,  the 
wife  of  J.  E.  B. ;  l,000i.,  other  part  of  the 
money  owing  to  him  by  E.  &  J.,  to  his  wife  for 
life,  with  remainder  to  the  children  equally; 
and  gave  all  debts  owing  to  him  by  J.  £.  B.  to 
J.  E.  B.  for  his  own  use  and  benefit,  and  directed 
that  the  trustees  of  his  will  should  execute, 
when  required  by  J.  E.  B.,  an  effectual  release 
for  all  such  debts.  At  the  date  of  the  will  and 
of  the  testator's  death,  J.  E.  B.  owed  the  tes- 
tator a  separate  debt  of  60^. ;  2,3002.  upon  joint 
and  seveial  promissory  notes  given  by  himself 
and  his  partner ;  and  3002.  upon  a  joint  pro- 
missory note  of  himself  and  Ms  partner.  The 
sum  owing  by  K.  &  J.  was  1,0002.  and  no  more. 
After  the  death  of  the  testator  in  February, 
1873,  J.  E.  B.  and  his  partner  continued  to  pay 
interest  on  2,6002.,  and  were  negotiating  with 
the  executors  as  to  giving  security  for  that  sum 
as  a  debt,  when  they  went  into  liquidation  in 
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March,  1876:— Held  (by  the  Chief  Judge,  re- 
veising  the  decision  of  the  Jadge  of  the  Leeds 
County  Court),  that  the  whole  amount  owing 
by  J.  E.  B.  and  his  partner  was  effectually  re- 
leased by  the  will ;  that  no  parol  evidence  could 
be  admitted  to  take  that  debt  out  of  the  gift  to 
J.  B.  B.,  and  substitute  it  in  the  gift  to  Char- 
lotte ;  and  that  the  conduct  of  J.  E.  B.  after  the 
testator's  death  did  not  revive  the  debt,  ^w 
parte  Clote ;  in  re  Bentiett,  46  Law  J.  Bep. 
Bankr.  3. 

But  held  (reversing  the  decision  of  the  Chief 
Judge,  and  restoring  that  of  the  County  Court 
Judge),  that  the  separate  debt  only  was  com- 
prised in  the  bequest.  In  re  Bennett  amd  Olave  ; 
ex  parte  Mrk  (App.),  46  Law  J.  Bep.  Bankr. 
101 ;  Law  Bep.  6  Ch.  D.  800. 

6* — Absolute  bequest  of  a  legacy  and  gift  of 
a  share  of  residue  coupled  with  a  direction  that 
advances  by  the  testator  were  to  be  chaiged 
against  shares  of  residue : — Held,  that  the  exe- 
cutors were  not  entitled  to  retain  the  legacy  in 
part  satisfaction  of  advances  by  the  testator  to 
the  legatee.  Smith  v.  Orabtreey  Law  Bep.  6 
Ch.  D.  691. 

Bankruptcy  of  debtor:  set-off  or  retainer  by 
executor,    [See  Set-off,  4.] 

(D)  Lboaot  to  Cbbditob. 

7. — A  testator  directed  his  debts,  including 
300Z.  due  to  his  daughter,  to  be  paid  immediately. 
He  owed  his  daughter  150/.  only : — Held,  there 
was  no  legacy  g^iven  by  this  direction.  WiUon 
V.  Morley,  46  Law  J.  Bep.  Chanc.  790;  Law 
Bep.  6  Ch.  D.  776. 

(E)  Bequest  of  Chattels:  Bight  of 

Choice. 

8. — A  testator  bequeathed  his  plate  and 
plated  articles  to  trustees,  upon  trust  to  permit 
A.  '*  to  have  and  appropriate  absolutely  to  her- 
self such  parts  thereof  as  she  should  at  any 
time  before  the  expiration  of  twelve  calendar 
months  after  his  decease  signify  her  desire  to 
possess : " — Held,  that  under  the  above  gift  A. 
was  entitled  to  appropriate  the  whole  of  the 
plate  and  plated  articles.  Arthur  v.  Mackinnonj 
48  Law  J.  Bep.  Chanc.  534 ;  Law  Bep.  11  Ch.  D. 
385. 

(F)  Specific,  Demonstrative  and  Genebal. 

(a)  Speoifio  or  peeumary. 

9. — ^A  testator  by  his  will  dated  five  days 
before  his  death,  gave  **all  those  my  7,000 
dollars  payable  to  me  or  the  produce  thereof," 
in  trust  for  his  sisters.  He  died  possessed  of 
twenty  dollars  in  gold  and  6,800  dollars  in 
United  States  6/20  Bonds.  The  6/20  Bonds 
having  been  sold  by  the  executor,  produced 
7,863  dollars : — Held,  that  the  gift  was  a  good 
specific  gift  of  the  6,800  dollars  in  6/20  Bonds 
or  the  produce  thereof.  Palin  v.  Brooke,  48 
Law  J.  Bep.  Chanc.  191. 

10. — ^A  bequest  to  a  hospital  of  "  aU  other  of 
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any  personal  estate  which  I  can  by  law  bequeath 
to  such  an  institution,"  held  specific.  Shep- 
heard  v.  Beetham,  46  Law  J.  Bep.  Chanc.  763 ; 
Law  Bep.  6  Ch.  D.  597. 

Heir-at-law,  though  liable  for  debts,  held  not 
liable  to  pay  Probate  Duty,  either  directly  or 
indirectly,  which,  in  case  of  a  deficiency  of  the 
impure  personalty,  after  payment  of  debts  and 
costs,  was  ordered  to  be  borne  by  the  specific 
bequest  to  the  hospital.    Ibid. 

(h)  Specifie  or  retiduary, 

11. — A  gift  by  a  testator  to  his  wife  of  **  all 
my  personal  property,  all  sums  of  money  which 
I  may  possess  or  may  be  owing  to  me  at  the 
time  of  my  decease,  together  with  all  the  fur- 
niture, farming  implements,  stock  and  crops 
belonging  to  the  A.  estate," — Held,  not  to  be 
a  specific  gift  of  the  money,  furniture,  Soo,  Fairer 
V.  Park,  46  Law  J.  Bep.  Chanc.  760;  Law 
Bep.  3  Ch.  D.  309. 

G.  having  in  his  hands,  imder  the  will  of  his 
father,  J.,  two  sums  of  1,000Z.  and  600Z.,  as 
trustee  for  his,  G.'s,  two  sisters  respectively,  for 
life,  for  their  sole  and  separate  use,  and  after 
their  deaths  for  their  children  equally,  by  his 
will  desired  that  his  real  estate  should  be  sold, 
and  that  sums  of  1,000Z.  and  600/.  i^ould  be 
paid  to  his  two  sisters  respectively  out  of  the 
proceeds,  and  that  the  remainder  of  such  pro- 
ceeds should  be  paid  to  certain  other  persons  in 
equal  shares : — Held,  that  the  gifts  by  G.  to  his 
sisters  were  not  in  satisfaction  of  the  debts 
due  from  him  as  trustee  for  them  and  their 
children.    Ibid. 

12. — Bequest  by  a  widow  of  "  all  I  have 
power  over,  namely,  plate,  linen,  china,  pictures, 
jewellery,  lace,"  testatrix  being  entitled  to  real 
and  personal  estate  other  than  that  enumeiated, 
of  considerable  value, — Held,  an  unlimited  re- 
siduary gift.  In  re  Oeorge^i  Bttate.  King  v. 
George  (App.),  46  Law  J.  Bep.  Chanc.  670 ;  Law 
Bep.  4  Ch.  D.  436  ;  6  Ch.  D.  627. 

Id. — A  testator,  after  making  specific  and 
other  dispositions,  gave  to  a  charity  all  such 
portions  of  his  estate  as  were  by  law  applicable 
for  charitable  purposes,  and  which  had  not  been 
already  given  by  his  will,  and  declared  that  the 
portions  of  his  estate  included  in  that  gift  should 
be  exonerated  from  the  payment  of  his  debts, 
&c.,  and  legacies,  with  the  payment  whereof  he 
exclusively  charged  his  residuary  estate  therein- 
after disposed  of: — Held,  that  the  charitable 
legacy  was  specific,  and  abatable  for  payment  of 
debts,  &c.,  rateably  with  the  other  specific  gifts 
according  to  their  respective  values  at  the  tes- 
tator's death.  HaXee  v.  Rumford^  47  Law  J. 
Bep.  Chanc.  569. 

The  testator  gave  the  residue  of  his  real 
and  personal  estate  in  trust  to  pay  debts,  &G., 
including  debts  secured  upon  any  of  the  de- 
vised estates  and  in  exoneration  of  such  estates. 
He  died  indebted  to  his  bankers  in  a  sum 
secured  by  mortgage  of  estates  comprised  in 
the  wUl ;  and  possessed  of  a  smaller  sum  to  his 
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credit  upon  his  current  aocoTtnt: — Held,  that 
the  balance  on  the  current  aoooont  was,  for  the 
purposes  of  the  will,  inclnded  in  the  charitable 
gift,  notwithstanding  any  lien  of  the  bankers. 
Ibid. 

Convertion  :  right  to  enjoyment  in  mecie :  ten4mt 
for  life  and  remainderman.  [See  TENANT 
FOB  Life,  10.] 

[And  see  Will  Constbuction,  E  18.] 

(^)  Bequegt  of  railway  "shares.** 

14. — Railway  stock  will  pass  under  a  bequest 
of  railway  "  shares."  Morrioe  v.  Aylmw  (H.L.), 
45  Law  J.  Bep.  Ghanc.  614 ;  Law  Bep.  7  B.  &  I. 
App.  717. 

Where  a  testator  bequeathed  "  all  shares  in 
any  railway  of  which  he  might  die  possessed, 
and  that  might  be  standing  in  his  name,"  and 
died  possessed  of  stock  in  a  certain  railway  and 
also  of  shares  in  the  same  railway  not  folly  paid 
up,  which  stock  and  shares  were  standing  in  his 
name  at  the  time  of  his  death, — Held,  that  both 
the  railway  shares  and  the  raUway  stock  passed 
by  the  bequest.  Oakes  v.  Oakes  (9  Hare,  666) 
overruled.  In,  re  GKbson  (35  Law  J.  Bep.  Ghana 
596 ;  Law  Bep.  2  Eq.  669)  considered.    Ibid. 

(rf)  Bequest  of  "foreign  bonds." 

16. — Where  a  testatrix  bequeathed  the  foreign 
bonds,  amounting  to  about  8,000Z.,  which  she 
had  purchased : — Held,  that  colonial  bonds 
which  formed  part  of  the  amount  mentioned 
did  not  pass.  Hull  v.  Hill,  Law  Bep.  4  Gh. 
D.  97. 

(e)  Ademption  of  specific  bequest. 

16. — Testator  devised  and  bequeathed  his 
share  in  an  outstanding  estate.  Before  he  died 
he  received  part  of  the  share  in  money,  most  of 
which  could  be  traced  to  a  particular  invest- 
ment : — Held,  that  the  invested  fund  passed  by 
the  gift.  Morga/n  v.  Thomas^  46  Law  J.  Bep. 
Ghanc.  776 ;  Law  Bep.  6  Ch.  D.  176. 

17. — A  testator  bequeathed  1,000/.  D  stock  of 
the  London  and  North-Western  Bailway  Com- 
pany, then  standing  in  the  names  of  the  trustees 
of  his  marriage  settlement,  and  which  had  been 
bequeathed  to  him  by  his  late  wife  under  a 
power  enabling  her  so  to  do,  contained  in  the 
marriage  settlement  (and  which  stock  it  was 
his  intention  to  have  transferred  into  his  name 
as  soon  as  conveniently  could  be  done)  to  H.  if 
he  should  be  living  at  the  testator's  death.  The 
D  stock  was  redeemed  and  paid  off  at  par  in  the 
life  of  the  testator,  and  re*invested  in  the  names 
of  the  trustees  in  Lancashire  and  Yorkshire 
preference  shares,  and  a  cheque  for  8Z.  18«.,  the 
balance,  was  sent  to  the  testator,  but  was  not 
cashed  by  him : — Held,  that  the  Lancashire  and 
Yorkshire  shares  and  the  8Z.  18«.  did  not  pass  to 
H.  Le  Orice  v.  Fineh  (3  Mer.  60)  and  Cla/rk  v. 
Bronme  (2  Sm.  &  G.  624)  disapproved.  Har- 
rison V.  JoMjkeonj  47  Law  J.  Bep.  Ghanc.  142 ; 
Law  Rep.  7  Ch.  D.  339. 

18. — ^A  testator,  amongst  various  specific  be- 
quests, gave  "  1,500/.  of  my  Egyptian  Nine  per 


Cent.  Bonds  *'  to  H.,  and  6002.  Egyptian  Nine 
per  Cent.  Bonds  "  to  L.  Before  his  death  he  sold 
his  Egyptian  Nine  per  Cent.  Bonds,  and  pur- 
chased with  the  proceeds  Khedive  Seven  per 
Cent.  Bonds : — Held  (by  Hall,  V.C.,  and  not  ap- 
pealed), that  the  gift  of  "  my"  Egyptian  Bonds 
was  specific  and  adeemed,  but  that  the  gift  of 
Egyptian  Bonds  to  L.  was  not  specific,  and  not 
adeemed.  Maedondld  v.  Irvine  (App.),  47  Law 
J.  Bep.  Chanc.  494  ;  Law  Bep.  8  Ch.  D.  101. 

19. — Testatrix  bequeathed  all  her  shares  in 
the  Imperial  Gas  Light  and  Coke  Company. 
After  the  date  of  her  will  all  the  testatrix's 
shares  of  the  above  description  were,  by  a 
statutory  scheme  of  amalgamation  of  the  Im- 
perial and  other  companies,  converted  into  stock 
of  the  Gas  Light  and  Coke  Company : — Held, 
that  a  provision  in  the  scheme,  transferring  to 
the  substituted  stock  the  trusts  and  limitations 
affecting  the  old  shares,  "  so  as  to  give  effect  to 
and  not  revoke  any  testamentary  disposition," 
was  effectual  to  prevent  ademption.  In  re 
Lovewum.  Watson  v.  Watsonf  48  Law  J.  Rep. 
Chanc.  666. 

After  the  amalgamation  the  testatrix  pur- 
chased other  stock  of  the  Gas  Light  and  Coke 
Company : — Held,  that  these  also  passed  by  the 
bequest.    Ibid. 

20. — A  testator  bequeathed  to  L.  the  mort- 
gage of  200/.  which  he  had  secured  to  him  on 
certain  property.  The  mortgage  having  been 
subsequently  paid  off,  the  testator  placed  the 
money  to  a  separate  account  in  his  name  in  the 
bank,  and  gave  L.  the  pass  book : — Held,  that 
the  bequest  was  adeemed,  and  that  L.  took 
nothing.   In  re  Bridle,  Law  Bep.  4  C.P.  D.  336. 

21. — ^Where  a  specific  sum  of  Bank  An- 
nuities was  appointed  among  three  appointees, 
under  a  general  power  of  appointment  by  will, 
contained  in  a  marriage  settlement,  and  after 
the  date  of  the  will,  part  of  the  fund  appointed 
was  sold,  and  under  a  power  of  varying  secu- 
rities contained  in  the  settlement,  the  produce 
of  the  sale  was  invested  in  Great  Western  Stock, 
— Held,  that  there  was  no  ademption,  and  that 
the  appointees  under  the  will  took  the  railway 
stock  in  the  same  proportions  as  the  appointed 
fund.  In  re  Johnstone's  Settlement,  49  Law  J. 
Bep.  Chanc.  696  ;  Law  Bep.  14  Ch.  D.  162. 

22.— A  testator  bequeathed  to  a  legatee  "all 
my  debentures  in  the  8.  P.  B.  Bailway  Com- 
pany." At  the  date  of  his  will  the  testator  was 
possessed  of  ten  5  per  cent,  debentures  of  100/. 
each  in  the  8.  P.  B.  Bailway  Company.  Shortly 
before  his  death  the  debentures  fell  due,  and 
he  accepted  in  lieu  of  payment  930/.  5^  per 
cent,  perpetual  debenture  stock  in  the  same 
company  : — Held,  that  the  debenture  stock  did 
not  pass  by  the  above  bequest.  In  re  Lane. 
Lua/rdy.  Zone,  49  Law  J.  Bep.  Chanc.  768  ;  Law 
Bep.  14  Ch.  D.  856. 

Charitable  legacies.    [See  ChABITT,  1-21.] 

Duplicate  wills:    admission   of  evidence  as  to 
nature   of  instnmients.    [See    Will    Fob- 

MALITIE8,  8.] 
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SatUfaetitm  of  obUgation  by  legacy.  [Bee  No.  11 
supra,  and  Portions,  1.] 

Statute   of  UmU^tHom:    express    trtut.      [See 
Limitations,  Statutb  of,  6.] 

(G)  Contingent  ob  Conditional  Lbgact. 

23. — Testator  gave  legacies  charged  on  the 
A.  estate,  not  to  be  paid  until  his  eldest  son 
came  into  actual  possession  of  the  M.  estate, 
which  he  was  entitled  to  for  life  after  previous 
life  estates,  with  remainder  to  his  first  and 
other  sons  in  tail  male.  The  eldest  son  sur- 
vived his  father,  but  died  in  the  lifetime  of  a 
previous  tenant  for  life  of  the  M.  estate: — 
Held,  that  the  legacies  never  became  payable. 
Taylor  v.  Lambert,  45  Law  J.  Rep.  Chaiic  418  ; 
Law  Rep.  2  Ch.  D.  177. 

Jmpomble  condition :  non-eomplianee  roith,  [See 
Will  Conbtbuction,  O  3.] 

Whether  vested  or  contingent :  trust  for  main- 
tenance.   [See  Will  Constbuction,  L  6.] 

(H)  Intbbbst  on  Lbgaot  :  Right  to. 

24. — The  presumption  that  a  legacy  given  by 
a  person  in  loco  parentis  to  an  infant  on  his 
attaining  twenty-one,  carries  interest  by  way  of 
maintenance  in  the  meantime,  is  rebutted  if  the 
testator  makes  any  other  provision  for  such 
maintenance.  In  re  €^eorge  (App.),  47  Law  J. 
Bep.  Chanc.  118  ;  Law  Rep.  6  Ch.  D.  837. 

Choftge  on  real  estate:  exoneration.    [See  Ad- 

MINISTBATION,  22.] 


LEGACY  DUTY. 

[Power  to  commute  legacy  or  succession  duty 
presumptively  payable  in  certain  cases.  Dis- 
charge of  executor  from  duty  on  distribution  of 
fund.  Relief  from  duty  when  whole  personal 
estate  less  than  lOOZ.    43  Vict.  c.  14.  ss.  11-13.] 

Testator  gave  charitable  legacies,  to  be  paid 
out  of  pure  personalty,  and  afterwards  directed 
the  duties  on  all  legacies  to  be  paid  out  of  re- 
sidue in  exoneration  of  the  legacies: — Held, 
that  the  charitable  legacies  were  exonerated 
from  duty  only  in  the  proportion  to  which  the 
residue  consisted  of  pure  personalty.  In  re 
Ja^rman ;  Zeacers  v.  Clayton,  47  Law  J.  Rep. 
Chanc.  675 ;  Law  Rep.  8  Ch.  D.  584. 

Cblonial  duties:    pecuniary  and  residuary  le* 
gatees,    [See  Colonial  Law,  48-60.] 

Ma/rginal  note  to  holograph  mil.    [See  Scotch 
Law,  30.] 

LEGITIMACY. 
.Evidence  of:  baptism  in  India.  [See  Evidbnob, 

la] 

ir&sBt  of  kin:    statute  of  distrihttion.      [See 

DiSTBIBUTIONB,  STATUTB  OF.] 


LEGITIMACY   DECLARATION  ACT. 

1. — In  a  petition  filed  under  the  Legitimacy 
Declaration  Act  it  was  set  out,  in  addition  to 
the  usual  allegations,  that  the  petitioner's  father 
and  mother  were  lawfully  married  at  a  certain 
time  and  place,  and  that  he  was  their  lawful 
son,  that  the  petitioner  was  heir-at-law  of  his 
father,  and  that  A.  B.,  his  brother,  claiming  to 
be  the  heir-at-law,  was  illegitimate,  and  the 
petition  contained  a  prayer  that  the  petitioner 
might  be  declared  the  lawful  heir  of  his  father : 
— The  Court  directed  the  allegations  as  to  the 
petitioner  being  the  heir-at-law  of  his  father 
and  the  prayer  founded  thereon,  and  also  the 
allegation  as  to  the  illegitimacy  of  A.  B.,  to  be 
struct  out  of  the  petition  as  irrelevant.  Mansel 
V.  The  Attomey-Oeneralt  46  Law  J.  Rep.  P.  D. 
&  A.  64  ;  Law  Rep.  2  P.  D.  265. 

2. — ^In  proceedings  under  the  Legitimacy 
Declaration  Act,  1868  (21  &  22  Vict.  c.  93),  it  is 
not  competent  for  the  Court  to  determine  the 
question  of  the  legitimacy  or  illegitimacy  of 
any  person  other  than  that  of  the  party  putting 
it  in  motion.  A.,  petitioning  under  the  Legiti- 
macy Declaration  Act,  for  a  decree  of  the  Court 
declaring  the  validity  of  the  marriage  of  his 
parents  and  his  own  legitimacy,  alleged  in  his 
petition  a  claim  to  real  estate  as  heir-at-law  of 
his  father,  the  validity  of  whose  marriage  he 
sought  to  have  declared,  and  sought  to  have  B., 
his  elder  brother,  who  was  born  before  the  date 
of  the  alleged  marriage,  cited  to  see  proceedings, 
on  the  ground  that  B.  claimed  to  be  heir-at-law 
of  his  father,  and  if  so,  was  entitled,  as  such 
heir-at-law,  to  claim  certain  real  estate  in 
England  in  remainder  under  the  will  of  his 
father  in  prejudice  to  the  claim  of  the  petitioner. 
The  Court  refused  to  allow  the  brother  to  be 
cited  on  the  ground  that  he  had  no  interest  in 
disputing  the  validity  of  the  marriage  in  ques- 
tion nor  the  legitimacy  of  the  petitioner,  inas- 
much as  the  object  of  the  petitioner  was  not  to 
establish  his  own  legitimacy,  but  the  illegitimacy 
of  his  brother ;  and  the  full  Court  upheld  the 
judgment.  A  petitioner  under  the  Legitimacy 
Declaration  Act  where  the  petitioner  alleges  a 
claim  to  real  estate  in  England  should  state  in 
his  petition  the  nature  of  the  claim,  but  validity 
of  his  title  cannot  be  made  an  issue  in  the  suit. 
An  allegation  in  the  petition  that  the  petitioner 
claimed  to  be  entitled  to  real  estate  as  heir-at- 
law  was  ordered  to  be  amended  by  striking  out 
the  words  "  as  heir-at-law. "  The  amendment  of 
a  petition  under  the  Legitimacy  Declaration 
Act  is  a  matter  of  pleading,  and  the  Court  has 
power  at  any  time  so  to  mould  it  as  to  bring  to 
an  issue  the  matters  which  are  clearly  and  sub- 
stantially in  litigation  between  the  parties. 
Ma/nsel  v.  The  Attorney-  Oenerdly  48  Law  J.  Rep. 
P.  D.  &  A.  42 ;  Law  Rep.  4  P.  D.  232. 


LETTERS. 
Assignment   by.     [See    Yoluntaby    Sbttlb- 

MBNT,  12.] 
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LBTTBBS— LIBBL. 


Oantraet  hy.  [See  Ck)NTBACT,  20,  21 ;  Frauds, 
Statute  op,  7.] 

Credit,  of.    [See  Bankeb,  6.] 

Evidence  ofpowting.    [See  Minbs,  14.] 

Bigkt  cf  solicitor  to  retain  letters,  [See  Soli- 
citor, 10.] 

LBYBL  GBOSSINa. 
[See  Railway,  28.] 

LBX  LOCI. 

[See  Bill  of  Bxohakob,  7;  Conflict  of 
Lawb,  1 ;  Marine  Insurancb,  12 ;  Shipping 
Law,  B  3.] 

Lex  fori  or  Lex  loci.  [See  Limitations, 
Statute  of,  10.] 

LIBBL. 

(A)  What  is  Actionable. 

(a)  Slander  of  title  :  oonstrttction  of  letter, 

(b)  Calling  ma^  "felon." 

(c)  Act  damaging  credit. 

(B)  Priyilbgsd  Communications. 

(a)  Evidence   of  witness  in  judicial  pro- 

oeeding, 
(h)  Hcports  of  public  proceedings. 
(0)  Information  acted  upon  in  good  faith 

and  without  moMce. 
{S)  drcuiar  damaging  credit  of  bank, 
{e)  Duty  of  judge  in  directing  jury. 

(C)  Injunction  to  restrain  Libel. 

(D)  Practice  and  Plsadinq  in  Actions  for 

Libel. 

(a)  Setting  out  words  of  libel, 

(b)  Staying  proceedings, 

(0)  Payment  into  court  and  justification : 
enibarrassment, 

(d)  Several  plaintiffs. 
(B)  Criminal  Information. 

(a)  BesponsibiUty  of  newspaper  proprietors. 

(b)  Aj^feal:  costs, 

(0)  Jurisdiction  of  magistrate :  evidence  oj 
truth  rf  libel. 

(A)  What  is  Actionable. 

(a)  Slander  of  title :  constrtiotion  of  letter, 

!• — The  plaintifEs  having  advertised  that  they 
were  about  to  sing  at  certain  music  halls  at 
which  they  had  been  engaged  to  sing  in  public, 
and  that  they  had  the  permission  of  certain 
music  publishers,  therein  mentioned,  to  sing  any 
moroeauz  from  their  musical  publications,  the 
defendant  wrote  to  the  proprietors  of  such  music 
halla  letters  in  which,  after  referring  to  such 
advertisement  and  expressing  a  doubt  that  two 
of  such  music  publishers  had  given  such  un- 
qualified sanction,  he  stated  that  he  held  powers 
of  attorney  over  certain  publications  issued  by 
these  two  publishers  as  to  the  sole  liberty  of 
public  performance,  which  they  never  possessed. 
He  also  stated  that,  although  he  knew  it  was 


quite  uxxintentional  on  the  part  of  the  plaintiffs, 
the  advertisement,  if  relied  upon  in  every  par- 
ticular by  proprietors  engaging  them,  was 
calculated  to  lead  such  proprietors  to  incur 
penalties  under  the  Copyright  Act.  In  an  action 
for  damages  for  writing  these  letters, — Held, 
that  the  letters  were  capable  of  a  oonstruction 
which  was  libellous,  and  ought,  therefore,  to  be 
submitted  to  a  jury.  Bart  v.  Wall,  46  Law  J. 
Rep.  C.P.  227 ;  Law  Rep.  2  C.P.  D.  146. 
[And  see  Slander.] 

(b)  Calling  man  *' felon.** 

2.— In  an  action  of  libel  for  calling  plaintiff 
a  **  felon,"  it  is  no  justification  to  shew  that 
plaintiff  has  been  convicted  of  felony,  without 
shewing  that  he  actually  committed  the  felony. 
And  per  Brett,  L.J.,  and  Cotton,  L.J.,  it  must 
also  be  shewn  that  the  plaintiff  has  not  under- 
gone the  punishment  awarded  to  him  for  his 
offence,  bo  as  to  be  purged  therefrom.  Leyman 
V.  Latimer  (App.),  47  Law  J.  Rep.  Bxch.  470 ; 
Law  Rep.  3  Bx.  D.  352  ;  on  appeal  from  the  Ex- 
chequer Division,  46  Law  J.  Rep.  Bzch.  766; 
Law  Rep.  3  Ex.  D.  15. 

(c)  Act  damaging  credit. 

8. — The  delivery  to  another  for  service  of  a 
notice  requiring  a  trader  to  make  an  assignment 
for  the  benefit  of  his  creditors  under  the 
Canadian  Insolvent  Act,  1869  (32  &  33  Vict.  c. 
16),  s.  14,  is  not  ground  for  an  action  of  libel 
except  upon  proof  of  express  malice.  The  Bank 
of  British  North  Amsrioa  v.  Strong  (P.C.),  Law 
Rep.  1  App.  Cas.  307. 

[And  see  No.  11  infra.] 

Adjoining  estates:    use  of  same  name.     [See 
Injunction,  16.] 

Bemoval  ofqfficerfrom  army.    [See  CROWN,  8.] 

(B)  Privilbged  Communications. 
(<^)  Evidence  of  witness  in  judicial  proceeding, 

4. — A  military  man  giving  evidence  before  a 
military  Court  of  enquiry  which  has  no  power 
to  administer  an  oath,  is  entitled  to  the  same 
protection  as  that  enjoyed  by  a  witness  on  oath 
in  an  ordinary  judicial  proceeding.  BawUns 
V.  Bokeby  (H.L.),  46  Law  J.  Rep.  Q.B.  8 ;  Law 
Rep.  7  E.  &  I.  App.  744. 

No  evidence,  whether  written  or  oral,  given 
by  him  in  the  course  of  the  enquiry  and  relative 
to  the  enquiry,  can  be  made  the  foundation  of 
an  action  at  law,  however  strong  the  presump- 
tion may  be  that  such  evidence  was  not  only 
untrue,  but  was  also  known  to  be  untrue  by  him 
who  gave  it,  or  even  that  it  was  dictated  by 
malice.  For  the  correctness  of  this  presumption 
must  always  be  a  question  until  resolved  by  a 
jury,  and  public  policy  requires  that  witnesses 
should  give  their  evidence  freely  and  openly, 
and  without  fear  of  being  harassed  by  a  civil 
action  on  an  allegation,  whether  true  or  false, 
that  they  have  spoken  from  malice.    Ibid. 

Where  a  witness  before  such  a  Court  handed 
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in  a  written  statement  voluntarily  and  unasked, 
after  his  examination  was  conclnded, — ^Held, 
that  eyidence  that  the  statements  contained  in 
such  paper  were  nntrue  and  were  made  maU- 
oionsly,  was  inadmissible.    Ibid. 

6. — ^No  action  will  lie  for  defamatory  words 
spoken  by  a  witness  in  the  coarse  of  his  evidence 
in  a  jodidal  proceeding.  Seanum  v.  NetheroUft 
(App.),  46  Law  J.  Bep.  C.P.  128 ;  Law  Bep.  2 
O.P.  D.  63. 

In  a  case  of  D.  v.  M.,  one  N.,  an  expert  in 
handwriting,  gave  evidence  that  the  signature 
to  a  disputed  will  was  a  forgeiy,  in  opposition 
to  strong  direct  testimony.  The  jury  found  in 
favour  of  the  will,  and  the  presiding  Judge  com- 
mented strongly  on  N.*s  obstinacy.  Afterwards 
in  a  preliminary  enquiry  before  a  magistrate  in 
a  case  of  alleged  forgery,  N.  gave  evidence  in 
favour  of  the  genuineness  of  the  document 
alleged  to  have  been  forged.  Thereupon  he  was 
asked  in  cross-examination,  *<  Did  you  give  evi- 
dence in  the  case  of  D.  r.  M  ? "  He  answered 
"  Yes ;"  and  was  asked,  "  Did  you  read  the  re- 
marks of  Sir  J.  H.  (the  presiding  Judge)  on  your 
evidence  in  that  case  ? "  He  answered  **  Yes." 
N.  then  said  that  he  wished  to  make  a  statement 
about  the  case  of  D.  v.  M.  The  presiding  magis- 
trate tried  to  stop  him,  but  he  persisted  and 
said,  **  I  believe  that  will  to  be  a  rank  forgery, 
and  shall  believe  so  till  the  day  of  my  death." 
In  an  action  for  slander  by  the  attesting  witness 
to  the  will  referred  to, — Held  (affirming  the  de- 
cision below,  45  Law  J.  Rep.  C.P.  798),  that  the 
words  were  spoken  by  the  defendant  in  his  cha- 
racter of  witness,  and  had  relation  to  the  judicial 
proceeding  at  which  they  were  used,  and  that, 
therefore,  such  words  were  absolutely  privileged, 
and  not  actionable  even  if  express  malice  were 
proved.   Ibid. 

(i)  Beports  of  public  proceedings, 

6. — In  an  action  against  a  newspaper  for  libel 
in  publishing  an  ex  parte  statement,  made  at  a 
meeting  of  a  board  of  guardians,  and  a  con- 
versation thereon,  defamatory  of  the  plaintiff  as 
medical  officer  of  a  union,— Held  (on  appeal 
from  the  Common  Pleas  Division,  Law  Bep.  1 
C.P.  D.  781),  that  although  the  subject-matter 
of  the  libel  was  of  public  interest,  and  the  report 
a  fair  report  without  malice,  yet  the  occasion 
was  not  privileged ;  for  a  meeting  of  a  board  of 
guardians  is  not  necessarily  a  public  meeting ; 
and  if  public,  is  not  of  such  importance  as  to 
bring  the  publication  of  its  debates  under  the 
rule  which  applies  to  judicial  proceedings  and 
debates  in  Piffliament.  PwroeU  v.  Sowler  (App  A 
46  Law  J.  Bep.  C.P.  308 ;  Law  Bep.  2  C.P.  D. 
215. 

7. — The  rule  that  the  publication  of  a  fair 
and  correct  report  of  proceedings  taking  place 
in  a  public  Court  of  Justice  is  privil^ed  ex- 
tends to  proceedings  taking  place  publicly  before 
a  magistrate,  though  such  proceedings  consist 
oiKaempaHe  application  for  a  crinunal  sum- 
mons, terminating  in  the  refusal  by  the  magis- 


trate to  proceed  [with  the  charge  on  the  ground 
that  on  the  facts  stated  he  had  no  jurisdiction. 
Unll  V.  Holes,  47  Law  J.  Bep.  C.P.  323 ;  Law 
Bep.  3  C.P.  D.  319. 

Three  men  who  had  been  employed  by  the 
plaintiff,  a  civil  engineer,  in  the  construction  of 
a  railway,  applied  to  a  magistrate  in  open  Court 
for  criminal  process  against  the  plaintiff,  alleg- 
ing, that  as  they  had  not  been  paid  their  wages, 
wMle  the  plaintiff  had  been  paid,  they  con- 
sidered he  had  been  guilty  of  a  criminal  offence 
in  withholding  their  money.  The  magistrate  re- 
fused the  summons  considering  that  he  had  no 
jurisdiction.  The  defendants  afterwards  pub- 
lished a  report  of  the  proceedings  which  the 
jury  found  was  a  fair  and  correct  report  of  what 
occurred : — Held,  that  the  report  was  privileged. 
Ibid. 

8. — A  fair  report  of  a  trial,  whether  published 
in  a  newspaper  or  a  pamphlet,  is  privileged ;  but 
it  lies  on  him  who  sets  up  the  privilege  to  shew 
that  he  comes  within  it.  It  is  sufficient  if  such 
a  report  is  a  fair  abstract  of  the  trial ;  but  where 
there  is  any  evidence  on  which  a  jury  could 
reasonably  find  that  the  report  was  not  abso- 
lutely fair,  the  question  of  fairness  must  be  left 
to  them.  MUissich  v.  Lloyds  (App.),  46  Law  J. 
Bep.  C.P.  404. 

9. — The  defendant,  a  solicitor,  conducted  a 
case  in  a  County  Court,  and  sent  a  report  of  the 
proceedings  containing  matter  de&matory  of 
the  plaintiff  to  several  newspapers  for  publica- 
tion. In  an  action  for  libel  the  jury  found  that 
the  report  was  a  fair  one,  but  sent  with  malice : 
— Held  (affirming  the  judgment  of  Cockbum, 
C.J.),  that  no  absolute  privilege  attached  to  the 
pubUcation  of  a  report,  though  a  fair  one,  of 
proceedings  in  a  Court  of  justice,  and  that  the 
defendant,  having  been  actuated  by  malice  in 
sending  the  report,  was  liable  in  the  action. 
Stevens  v.  Sampson  (App.),  49  Law  J.  Bep.  Exch. 
120;  Law  Bep.  5  Ex.  D.  53. 

(o)  Information  acted  upon  in  good  faith  a/nd 

without  nuUioe, 

» 

10. — The  declaration  stated  that  the  plaintiff 
was  employed  as  master  of  a  ship  insured  by 
the  defendant,  and  that  the  defendant  refused 
to  continue  such  insurance  if  the  plaintiff  was 
placed  in  command,  whereby  the  plaintiff  lost 
his  employment.  Plea,  that  the  defendant  acted 
in  good  faith  and  without  malice,  and  in  the 
belief  that  certain  information  was  true :— Held, 
that  such  plea,  if  proved,  was  a  good  defence  to 
the  action.  Hamon  v.  FaUe,  48  Law  J.  Bep. 
P.C.  45 ;  Law  Bep.  4  App.  Cas.  247. 

(d)  Oi/rouUvr  damaging  credit  cf  ba^k. 

11. — The  defendants  were  brewers,  and  had 
been  accustomed  to  receive,  in  payment  for  beer 
supplied  to  a  number  of  their  tenants  in  Sussex, 
cheques  drawn  upon  different  branches  of  the 
plaintiffs*  bank.  A  dispute  arose  between  the 
defendants  and  the  manager  of  the  plaintiffs* 
branch  bank  at  Chichester,  through  the  latter 
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refusing  to  cash  cheques  for  the  defendants 
drawn  upon  any  other  of  the  branch  banks,  and 
the  defendants  thereapon  sent  round  to  the 
tenants  a  printed  circular  in  the  following 
terms :  "  Messrs.  H.  &  Sons  hereby  give  notice 
that  they  will  not  receive  in  payment  cheques 
drawn  on  any  of  the  branches  of  the  Capital  and 
Counties  Bank."  In  an  action  for  libel  the 
statement  of  claim  set  out  the  circular  with  the 
innuendo,  **  meaning  thereby  that  the  plaintiffs 
were  not  to  be  relied  upon  to  meet  the  cheques 
drawn  upon  them,  and  that  their  position  was 
such  that  they  were  not  to  be  trusted  to  cash 
the  cheques  of  their  customers.'*  At  the  trial 
evidence  was  given  that  the  plaintiffs  incurred 
a  loss  through  the  issue  of  the  circular,  and  that 
the  defendants,  on  being  informed  of  it,  took  no 
steps  to  prevent  the  loss  increasing.  The  case 
was  left  to  the  jury,  who,  being  unable  to  agree, 
were  discharged  without  a  verdict: — Held  (by 
the  Common  Pleas  Division,  on  motion  to  enter 
judgment  for  the  defendants),  that  the  circular 
was  capable  of  the  defamatory  meaning  suggested 
by  the  innuendo ;  that  there  was  evidence  for 
the  jury  that  it  had  that  meaning ;  that,  assum- 
ing the  publication  of  it  to  be  privileged,  there 
was  evidence  for  the  jury  of  express  malice  on 
the  part  of  the  defendants,  and  therefore  that 
the  case  was  rightly  left  to  the  jury.  Held  (by 
the  Court  of  Appeal — Brett,  L.J.,  and  Cotton, 
L. J. ;  Thesiger,  L. J.,  dissenting),  that  the  cir- 
cular, according  to  the  ordinary  or  primary 
meaning  of  the  language,  could  not  reasonably 
be  read  as  defamatory  of  the  plaintiffs;  that 
there  was  no  evidence  upon  which  the  jury  could 
reasonably  find  that  it  had  any  secondary  mean- 
ing defamatory  of  the  plaintiffs ;  that  the  pub- 
lication of  it  was  privileged,  and  there  was  no 
evidence  of  express  malice  on  the  defendants' 
part  to  destroy  the  privilege;  and  therefore 
that  the  defendants  were  entitled  to  judgment. 
Judgment  of  the  Conmion  Pleas  Division  re- 
versed. The  Capital  and  Counties  Bank  v.  Henty 
(App.),  49  Law  J.  Bep.  C.P.  830;  Law  Bep.  6 
C.P.  D.  614. 

(0)  Duty  of  judge  in  directing  jwry, 

12. — In  an  action  of  defamation,  where  the 
Judge  has  ruled  that  the  occasion  on  which  the 
defamatory  matter  was  published  is  a  privileged 
one,  it  is  Ms  duty  to  direct  the  jury — That  un- 
less they  are  satisfied  that  the  defendant  did 
not  use  the  occasion  for  the  reason  which  con- 
ferred the  privilege,  but  for  some  indirect  reason 
or  motive,  they  must  find  for  the  defendant, — 
That  the  burden  of  proof  of  the  existence  of 
such  indirect  reason  or  motive  is  on  the  plaintiff, 
— That  where  the  direct  motive  suggested  by 
the  plaintiff  is  malice,  he  must  shew  the  exist- 
ence of  actual  malice — that  is,  a  wrong  feeling ; 
and  it  is  not  enough  to  shew  that  the  defendant 
acted  unreasonably,  or  without  just  cause  or 
excuse.  CUvrk  v.  Molyn&uoB  (App.),  47  Law  J. 
Bep.  Q.B.  230 ;  Law  Bep.  8  Q.B.  D.  237. 

A  defamatory    communication    made    by  a 


clergyman  to  his  ornate,  for  the  purpose  of  ob- 
taining his  advice  as  to  the  course  to  be  pursued 
by  him  in  an  eoclesiastical  matter,  is  privileged. 
— So  held  per  Brett,  L.J.,  and  Cotton,  L.J^ 
duHtante  Bramwell,  L.J.    Ibid. 

(C)  Injunction  to  bbbtbain  Libel. 

13.— The  jurisdiction  of  the  Court  of  Chan- 
cery to  restrain  Ubel  as  injurious  to  property 
has  been  enlarged  by  the  Judicature  Act,  1873. 
And  semble — ^that  The  Prudential  Auuranoe 
Company  v.  Knott  (44  Law  J.  Bep.  Chanc.  192) 
is  no  longer  binding.  Thorley^s  Cattle  Food 
Company  (i^im.)  v.  Manama  46  Law  J.  Bep. 
Chanc.  718 ;  Law  Bep.  6  Ch.  D.  582. 

14. — The  Court  has  jurisdiction  to  grant  an 
injunction  to  restrain  a  defendant  from  pub- 
lishing matter,  which  a  jury  have  found  to  be 
libellous,  to  the  injury  of  the  plaintiff's  trade. 
The  Prudential  Ajiu/ra/nce  Company  v.  Xnatt  (44 
Law'  J.  Bep.  Chanc.  192 ;  Law  Bep.  10  Chanc 
142)  and  Thorley*s  Cattle  Food  Company  v.  Afai- 
tarn  (46  Law  J.  Bep.  Chanc.  718 ;  Law  Bep.  6 
Ch.  D.  682)  considered.  8axby  v.  Fagterhnfok, 
Law  Bep.  3  C.P.  D.  339. 

15. — The  issues  of  fact  in  an  action  to  re- 
strain the  publication  of  a  trade  libel  may  be 
tried  before  a  Judge  alone.  An  injunction  was 
granted  restraining  the  circulation  of  a  trade 
letter  which  imputed  that  the  plaintiffs*  goods 
were  spurious,  and  it  was  held  not  necessary  to 
prove  actual  damage.  Tkomat  v.  Williams,  49 
Law  J.  Bep.  Chanc.  605;  Law  Bep.  14  Ch.  D.  864. 

(D)  Practicb  and  Pleading  in  Actions 

FOB  Libel. 

(a)  Setting  out  mordt  of  Hbeh 

16.— Notwithstanding  Order  XIX.  rules  4  and 
24,  the  precise  words  alleged  to  be  libellous  must 
be  set  out  in  a  statement  of  claim  for  libel. 
Bdrris  v.  Warre,  48  Law  J.  Bep.  C.P.  810 ;  Law 
Bep.  4  C.P.  D.  216. 

(b)  Staying  prooeedi^t. 

17. — The  plaintiff  brought  three  actions, 
charging  in  each  that  the  defendant  conspired 
with  other  persons  to  make  a  false  and  malicious 
representation  to  the  Commander-in-Chief  that 
he,  the  plaintiff,  was  unfit  to  command  his  regi- 
ment. The  defendants  did  not  plead,  but  took 
out  a  summons  to  stay  proceedings  on  aflSdavits 
stating  that  some  years  ago  they  were  respec- 
tively members  of  a  military  Court  of  Enquiry, 
and  that  the  actions  were  brought  solely  in 
respect  of  official  and  judicial  acts  done  by  them 
as  members  of  the  Court,  and  that  until  ihey 
wece  appointed  members  of  the  Court  they  knew 
nothing  of  the  plaintiff.  These  statements  being 
uncontradicted,  the  Court  ordered  all  the  pro- 
ceedings to  be  stayed.  Dawking  v.  Prinoe  Ed-^ 
wwrd  of  Saxe-WtMnwr:  Sams  v.  Wynjyard; 
Same  v.  Stephenton,  46  Law  J.  Bep.  Q.B.  667 
Law  Bep.  1  Q.B.  D.  499. 
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(0)  Pu^fMnt  iido  ixniH  and  juiHJUsation : 
embarraument. 

18. — In  an  action  for  libel  the  defendants 
pleaded  denial  and  justification  of  the  libel  with- 
out the  innuendo,  and  pleaded  alternatively  an 
apology  and  payment  into  Court  of  iOa.  as 
amends : — Held  (reversing  the  judgment  of  the 
Queen's  Bench  Division,  49  Law  J.  Rep.  Q.B.207 ; 
Law  Bep.  6  Q.B.  D.  22),  that  these  defences 
oould  be  pleaded  together,  and  that  they  were 
not  embarrassing  so  as  to  be  liable  to  be  struck 
out  under  Order  XXYII.  rule  1  of  the  Rules  of 
Court.  Harvksley  v.  Bradshaw  (Ap|).)i  49  Law 
J.  Bep.  Q.B.  333 ;  Law  Bep.  6  Q.B.  D.  302. 

(<j)  Several  jflaintifft, 

19. — Under  Order  XVL  rule  1  an  action  of 
libel  may  be  brought  by  two  or  more  persons 
jointly,  although  they  are  not  in  partnership  or 
otherwise  jointly  interested.  Where  in  such  a 
joint  action  a  single  verdict  of  40«.  had  been 
returned  for  the  plaintifEs,  the  Court  of  Appeal 
refused  to  disturb  the  verdict  on  the  motion  of 
the  defendant.  Booth  v.  Britooe,  Law  Bep.  2 
Q.B.  D.  496. 

Discovery  in  action  for.    [See  Practice,  P  11, 
13,  14.] 

(E)  Criminal  Information. 
(a)  Sesponiibility  of  newspaper  proprietors, 

20. — On  the  trial  of  a  oriminal  information 
for  libel  it  was  proved  on  the  part  of  the  de- 
fendants, proprietors  of  a  newspaper,  that  they 
had  appointed  a  competent  editor  to  undertake 
the  literary  management  of  the  paper,  and  that 
the  article  in  question  was  inserted  by  him 
without  their  knowledge,  and  without  any 
specific  authority  or  consent  of  theirs ;  and  it 
was  sought  upon  such  evidence  to  raise  a  de- 
fence under  section  7  of  Lord  Campbell's  Act 
(6  &  7  Vict.  c.  96).  The  learned  judge  having 
ruled  that  upon  proof  of  the  general  authority 
of  the  editor  who  had  inserted  the  article,  it 
was  not  open  to  the  defendants  to  claim  the 
protection  of  the  statute,  and  having  thereupon 
directed  a  verdict  of  guilty, — Held  (by  Cock- 
bum,  L.C.J.,  and  Lush,  J.,  dissentiefite  Mellor, 
J.),  that  a  new  trial  ought  to  be  had  on  the 
ground  that  the  section  did  apply  to  the  case  of 
a  libel  published  by  an  editor  having  admit- 
tedly general  authority;  and  that  it  was  a 
question  which  ought  to  have  been  left  to  the 
jury  whether  within  the  words  of  exemption  in 
that  section  the  defendants  were  criminally 
responsible  for  his  act.  Heg.  v.  Holbrooke  47 
Law  J.  Bep.  Q.B.  35 ;  Law  Bep.  3  Q.B.  D.  60. 

21. — On  the  trial  of  a  criminal  information 
for  libel,  it  was  proved  that  the  defendants, 
proprietors  of  a  newspaper,  had  appointed  an 
editor  to  undertake  the  literary  management  of 
the  paper,  and  given  him  general  authority  and 
discretion  as  to  the  insertion  of  articles  therein, 
and  that  the  article  in  question  was  inserted  by 
bim  without  th^  knowledge,  and  without  any 


spedfic  authority  or  consent  from  them.  Hie 
Judge  left  to  the  jury  the  question  whether  the 
general  authority  to  the  editor  included  an 
authority  to  publish  the  libel,  and  a  jury  found 
the  defendants  guilty.  Upon  motion  for  a  new 
trial  on  the  ground  of  misdirection,  and  that 
the  verdict  was  against  evidence, — Held  (by 
Cockbum,  L.C.J.,  and  Lush,  J.,  dissentiente 
Mellor,  J.),  that,  inasmuch  as  the  "  authority  " 
mentioned  in  section  7  of  6  &  7  Vict.  c.  96, 
means  authority  to  publish  the  libel,  and  as  the 
general  authority  to  an  editor  to  conduct  a 
newspaper  must,  in  the  absence  of  anything  to 
give  it  a  different  character,  be  taken  to  mean 
authority  to  conduct  it  according  to  law,  the 
direction  of  the  Judge  was  defective  in  not  so 
explaining  the  law  to  the  jury  as  bearing  on 
the  question  left  to  them ;  and  that  the  general 
authority  given  to  the  editor  to  use  his  dis- 
cretion in  the  insertion  of  articles  was  not  of 
itself  sufficient  to  make  the  defendants  crimi- 
nally responsible  as  being  evidence  that  the 
publication  had  been  made  with  their  authority, 
consent  or  knowledge  within  section  7  of  6  &  7 
Vict.  c.  96.  Reg.  v.  Holbrooke  48  Law  J.  Bep. 
Q.B.  113 ;  Law  Bep.  4  Q.B.  D.  42. 

(h)  Appeal:  costs. 

22. — Upon  the  trial  of  a  criminal  information 
for  a  defamatory  libel  the  defendant  obtained  a 
verdict,  whereupon  the  Master  on  taxation 
allowed  him  the  costs  which  he  had  incmred  in 
shewing  cause  unsuccessfully  against  the  rule 
nisi  for  filing  the  information,  under  6  &  7  Vict. 
&  96.  s.  8,  which  enacts  that  "  in  the  case  of 
any  indictment  or  information  by  a  private 
prosecutor  for  the  publication  of  any  defama- 
tory libel,  if  judgment  shall  be  given  for  the 
defendant  he  shall  be  entitled  to  recover  from 
the  prosecutor  the  costs  sustained  by  the  said 
defendant  by  reason  of  such  indictment  or  in- 
formation : " — Held  (by  Mellor,  J.,  and  Lush,  J., 
Blackburn,  J.,  dulntante\  that  th^  allowance 
was  properly  made.  The  intention  of  the 
statute  was  to  indemnify  the  defendant  in 
respect  of  all  costs  incurred  by  him,  and  those 
of  unsuccessfully  shewing  cause  against  the 
rule  for  the  filing  of  the  criminal  information 
are  included  under  the  words  "sustained  by 
reason  of  such  information."  Reg.  v.  Steely  46 
Law  J.  Bep.  Q.B.  391 ;  Law  Bep.  1  Q.B.  D.  482. 

Reg.  V.  Cavendish  (12  Irish  Law  Bep.  230)  not 
followed.    Ibid. 

23. — The  effect  of  section  47  of  the  Judicature 
Act,  1873,  explained  by  section  19  of  the  Act  of 
1875,  is  to  prohibit  appeals  not  only  from  the 
Court  of  Criminal  Appeal,  but  also  in  all  crimi- 
nal matters  and  proceedings  in  the  High  Court. 
Reg.  V.  Steel  (App.),  46  Law  J.  Bep.  M.C.  1 ; 
Law  Bep.  2  Q.B.  D.  27. 

The  taxation  of  costs  allowed  to  a  successful 
defendant  in  a  criminal  information  for  libel  is 
a  *'  proceeding  in  a  criminal  cause  "  within  the 
meaning  of  the  above  sections,  and,  therefore, 
no  appeal  lies  from  an  order  of  the  Queen's 
Benc^  Division  as  to  such  taxation.    Ibid. 
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(0)  Juriidiction  oftnagittrate :  evidence  0/ truth 

cf  libel, 

24. — On  the  hearing  before  a  magistrate  of 
an  information  nnder  section  5  of  Lord  Camp- 
bell's Act  (6  &  7  Vict.  c.  96)  for  malidonsly 
publishing  a  defamatory  libel,  the  magistrate 
has  no  jurisdiction  to  receive  evidence,  whether 
on  cross-examination  of  the  plaintifiTs  witnesses 
or  on  the  direct  testimony  of  witnesses  called 
by  the  aocosed,  to  prove  the  truth  of  the  libel- 
lous matter  charged,  on  the  ground  that  the 
truth  is  not  in  issue  before  him,  and  cannot  at 
that  stage  constitute  any  defence.  Heg.  v. 
Ca/rden,  49  Law  J.  Rep.  M.G.  1 ;  Law  Rep.  6 
Q.B.  D.  1. 


LIFB  ASSURANCE  COMPANIES  ACT,  1872. 
[See  INSUBANCB,  8.J 

LIFE  ESTATE. 

[See  Tenant  fob  Life.] 

By  implication,    [See  Will  Constbuotion,  I 
16.] 

Equity  to  a  settlement,    [See  Husband   and 
Wife,  18.] 

LIFE    INSURANCE.         • 
[See  INSUBANOB,  1-12.]      * 


LIBRARIES. 

[The  Public  Libraries  Acts  amended.    40  k 
41  Vict.  c.  64.] 


LICENCE. 

Copyright,  amgnment  of:  writing,  [See  Copt- 
BIOHT,  18.] 

Keeping  ewrriage  without,    [See  Cabbiagb.] 

Patent :  Heentee  cannot  question  validity,  [See 
Patent,  16, 18.] 

LICENSINa  ACTS. 
[See  Albhoube.] 

LIEN. 

Agent,  of^  on  goods.  [See  Pbincipal  and 
Agent,  26.] 

Banker's,  on  shevres  standing  in  name  of  partner, 
[See  Bankbuptcy,  D  26.] 

Broker's,  on  policy  of  marine  insurance.  [See 
Mabinb  Insubange,  27.] 

Ihotor:  extent  of  lien.  [See  Bankbuptcy 
Factobs'  Acts,  2.] 

Innkeeper,  of.    [See  Innkbepeb,  4.] 

Packer,  of,  on  goods.    [See  Packeb.] 

Pa/rtnership  assets,  ofi,  where  partnership  induced 
by  fraud.     [See  Pabtnebship,  22.] 

Ship  or  cargo,  on.    [See  Shipping  Law,  M.] 

Solicitor,  of,  for  costs.    [See  SOLICITOB,  26-48.] 

Trustee :  beneficial  interest  of  trustee  committing 
breach  of  trust.     [See  Tbust,  C  6.] 

Unpaid  vendors.  [See  Railway,  29 ;  Sale  op 
Goods,  22-25;  Vbndob  and  Pubchaseb, 
32, 33.] 

Unsettled  property  :  agreement  for  settlemcTit. 
[See  Pbacticb,  B  64.] 

Warehouse  changes,  for.  [See  Tbade  Mabe, 
29.] 


LIFE  SALVAGE. 
[See  Shipping  Law,  T  4, 6.] 

LIGHT  AND  AIR. 

(A)  Acquisition    and    Abandonment     of 

Right  to. 

(a)  Implied  grant :  unity  of  ownership, 

(b)  Prescription  Act, 

(1)  "  Consent  or  agreement  in  writing" 

(2)  Abandonm,ent. 

( j)  Suspension  of  easement, 
(jd)  Lqss  of  easement. 

(B)  Infbingement  of  Right  to. 

(a)  Bight  to  injunction  or  damages, 
(J>)  Measwre  of  damages :  right  not  limited 
by  actual  user. 

(C)  CONBTBUCTIVE  NOTICE  OF  RIGHT  TO. 


(A)  Acquisition  and  Abandonment  of  Right 

TO. 

(a)  Implied  grant :  unity  of  ownership. 
[See  Easement,  3,  4.] 

(J)  Prescription  Act. 

(1)  **  Consent  or  agreement  in  writing." 

1, — Agreement  in  writing  dated  1814,  whereby 
K.,  the  owner  in  fee  of  a  house  at  W.,  who  had 
put  out  four  windows  overlooking  the  adjoining 
house  of  S.,  declared  that  **  these  windows  were 
put  out  and  remained  upon  the  leave  or  indul- 
gence of  S.,  and  that  he  (K.)  would  at  the  re- 
quest of  S.,  his  heirs  or  assigns,  wall  and  block 
up  the  same,  and  in  the  meantime,  until  such 
request  was  made,  he  thereby  promised  to  pay 
to  S.,  his  heirs  and  assigns,  the  sum  of  six- 
pence yearly,  to  commence  from  the  day  of  the 
date  of  the  said  agreement,  in  consideration 
of  such  indulgence."  This  document  was 
signed  by  K.  only.  The  rent  of  sixpence 
h^  been  admittedly  paid  up  to  the  year 
1854,  and  the  Court,  upon  the  evidence 
adduced,  was  satisfied  that  the  rent  had  been 
paid  up  to  1869,  being  within  twenty  years 
from  the  commencement  of  the  action.  K.  had 
devised  the  bouse  to  bis  widow  in  fee,  who 
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devised  it  to  trustees  npon  trust  for  sale,  and 
they  on  her  death  sold  it,  when  the  plaintiff's 
father  purchased  it  with  full  notice  of  the  agree- 
ment. He  dying  intestate,  the  house  became 
the  property  of  the  plaintiff  as  his  heir-at-law. 
The  defendants,  who  now  represented  S.,  ob- 
structed the  four  windows  mentioned  in  the 
agreement,  and  the  plaintiff  brought  an  action 
claiming  a  mandatory  injunction  to  restrain  the 
defendants  from  obstructing  the  access  of  air 
and  light  to  the  windows,  and  to  remove  an 
existing  obstruction,  and  claiming  damages : — 
Held  (affirming  the  decision  of  Hall,  V.C.,  49 
Law  J.  Rep.  Chanc.  6),  that  the  agreement, 
although  signed  by  the  licensee  only,  was  a 
sufficient  consent  and  agreement  in  writing 
within  the  terms  of  the  third  section  of  the  Pre- 
scription Act;  that  it  was  not  limited  to  the 
life  of  the  licensee,  but  was  binding  on  his 
successors  in  title.  Beroley  v.  At1tm$on  (App.), 
49  Law  J.  Bep.  Chanc.  163 ;  Law  Bep.  13  Ch. 
B.  283. 

An  agreement  for  valuable  consideration 
with  reference  to  the  windows  of  a  house  is  as 
much  enforceable  in  equity  as  any  other  agree- 
ment with  respect  to  real  property.    Ibid. 

Per  Thesiger,  L.J. — The  principle  upon  which 
written  entries  of  a  deceased  person  are  ad- 
missible in  evidence  is  this,  that  in  the  interest 
of  justice  where  a  person  who  might  have  proved 
important  materi^  facts  in  an  action  is  dead, 
his  statements  before  death  relating  to  that  fact 
are  admissible,  provided  that  there  is  a  sufficient 
guarantee  that  the  statements  made  by  him  are 
true ;  and  it  is  properly  considered  that  when  the 
statements  made  by  a  person  were  against  his 
interest,  those  statements  in  the  general  run 
of  cases  are  true.  Nor  is  there  any  distinction 
between  the  written  entries  of  such  a  deceased 
person,  under  such  circumstances,  and  his  verbal 
declarations,  although  the  evidence  adduced  to 
prove  mere  verbal  declarations  must  of  course 
be  more  carefully  watched.    Ibid. 

(2)  Aba/ruUmment. 

2. — The  right  acquired  under  the  Prescrip- 
tion Act  to  the  access  of  light  is  a  right 
to  the  light  coming  through  a  certain  space 
over  the  servient  tenement.  Therefore  the  put- 
ting back  of  an  ancient  light  in  parallel  lines  or 
so  as  to  be  in  a  plane  inclined  to  the  original 
plane  does  not  amount  to  an  abandonment. 
The  National  and  Provincial  Plate  OUus  Com- 
pa/ny  v.  The  Prudential  Insurance  Company,  46 
Law  J.  Rep.  Chanc.  871 ;  Law  Rep.  6  Ch.  D.  757. 

(jo)  Suipention  of  easement. 

3. — ^Where  a  building  with  ancient  lights  has 
been  pulled  down,  and  the  actual  enjoyment  of 
that  easement  (though  not  the  easement  itself) 
has  been  in  consequence  suspended,  the  owner 
of  the  building  can  apply  to  the  Court  to  restrain 
an  erection  which  would  interfere  with  the 
easement,  when  the  Court  is  satisfied  that  he  is 
about  to  restore  the  building  with  its  ancient 
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light.  Accordingly,  when  under  their  Act  and 
Order  in  Council  a  church  has  been  vested  in 
the  Ecclesiastical  Commissioners  upon  trust  to 
pull  it  down  and  sell  the  materials  and  site, 
and  the  church  had  been  taken  down,  the  com- 
missioners were  held  entitled  to  an  injunction, 
restraining  the  defendant  from  erecting  a 
building  which  would  necessarily  interfere  with 
the  access  of  light  to  windows  to  be  erected  in 
the  same  position  as  those  of  the  church  which 
had  been  pulled  down,  and  the  fact  that  there 
were  no  windows  then  existing  did  not  atall  inter- 
fere with  their  right  to  such  injunction,  there 
being  no  intention  of  abandonment  of  the  right 
to  light.  The  Ecclesiastical  Commissioners,  as 
owners  in  fee-simple  of  a  church  which  liiey 
have  under  an  order  pulled  down,  are  not  in  a 
different  position  from  any  other  owner,  and 
can  give  to  a  purchaser  from  them  exactly  the 
same  rights  which  he  would  have  had  if  he  had 
bought  the  building  as  it  stood.  The  Eeelesias' 
tie^  Commissioners  for  England  v.  Kino  (App.), 
49  Law  J.  Rep.  Chanc.  629 ;  Law  Rep.  14  Ch. 
D.  213. 

Semble,  there  is  no  legal  impossibility  in  a 
grant  or  a  covenant  by  a  rector  to  or  with  the 
churchwardens  on  behalf  of  the  parish,  if  made 
with  the  proper  consents,  that  the  chiuoh  shall 
have  a  perpetual  right  to  access  of  air  and  light 
to  its  windows  over  the  glebe.  In  cases  of 
obstruction  to  light  the  rule  of  the  angle  of 
forty-five  degrees  is  only  to  be  used  as  a  test  in 
the  absence  of  any  other  mode  of  arriving  at  a 
conclusion ;  it  is  no  rule  or  presumption  of  law. 
Ibid. 

The  angle  of  forty-five  degrees  is  not  taken 
from  the  windows,  but  from  the  top  of  one 
house  to  the  level  of  the  street  on  the  other 
side.  An  undertaking  given  by  a  defendant  to 
pull  down  if  his  works  should  interfere  with 
the  plaintiff's  access  of  light  should  always  be 
rigorously  enforced.    Ibid. 

{d)  Loss  of  easement, 

4. — In  1868  three  cottages,  containing  ancient 
lights,  were  pulled  down,  and  a  large  warehouse 
built  on  their  site,  containing  three  large  win- 
dows. There  was  no  evidence  on  which  the 
Court  could  rely  as  to  the  position  of  the  win- 
dows in  the  cottages,  though  it  was  admitted 
that  small  parts  of  the  new  windows  might 
occupy  portions  of  space  through  which  light 
was  admitted  to  the  cottages  : — Held,  that  in  the 
absence  of  evidence  as  to  the  position  of  the 
ancient  lights,  the  easement  was  lost  as  to  the 
new  buil^g.  Fowlers  v.  Walker,  49  Law  J. 
Rep.  Chanc.  698. 

(B)  INFBINOBMBNT  OF  RlGHT  TO. 

(a)  Right  to  injunction  or  damages. 

5. — E.,  the  owner  of  houses  on  both  sides  of 
a  street,  sold  the  houses  on  one  side  to  the  de- 
fendants by  a  general  conveyance,  which  pur- 
ported to  convey  the  wall  of  B.'s  premises.    The 
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defendants  pulled  down  the  houses  so  purchased, 
and  erected  large  buildings  in  place  of  them, 
thereby  obstructing  the  flow  of  light  to  the 
windows  of  E. : — Held,  that  although  before 
the  conveyance  E.  had  an  absolute  and  inde- 
feasible right  to  the  light,  yet  he  could  not 
maintain  an  action  against  the  defendants  for 
obstruction  of  his  ancient  lights  as  the  defen- 
dants were  not  g^lty  of  wrongful  obstruction. 
EUit  V.  The  Mcmohett&r  Ca/rriage  Compamy,  Law 
Rep.  2  C.P.  D.  13. 

6. — As  a  general  rule,  in  the  absence  of 
special  circumstances,  the  owner  of  a  house  in  a 
narrow  street  will  be  restrained  from  raising  it 
to  a  height  which  will  obstruct  the  access  of 
light  below  the  angle  of  forty-five  degrees  to 
ancient  windows  opposite.  Haekett  v.  Baits, 
45  Law  J.  Rep.  Chanc.  13 ;  Law  Rep.  20  £q. 
494 ;  and  Theed  v.  Debenhcm,  Law  Rep.  2  Ch. 
D.  166. 

7. — Where  a  reversioner  who  sued  for  an  in- 
junction to  restrain  buildings  so  as  to  obstruct 
access  of  light,  failed  to  prove  substantial 
damage,  the  Coxirt  refused  to  direct  any  enquiry 
as  to  damages.  Kino  v.  Rudkitit  46  Law  J.  Rep. 
Chanc.  807  ;  Law  Rep.  6  Ch.  D.  160. 

8. — Damages  were  given  in  respect  of  an  ob- 
struction of  access  of  air  to  a  slaughterhouse 
which  had  been  used  for  upwards  of  thirty 
years  on  the  ground  of  implied  covenant.  Hall 
V.  The  Liehfield  Brewery  Company,  49  Law  J. 
Rep.  Chanc.  656. 

Angle  of  forty-five  degrees,    [See  No.  3  supra.] 

(()  Meatwre  of  damages :  right  not  limited  by 

aottuil  user. 
9. — Where  the  access  of  light  to  ancient 
windows  is  interfered  with,  the  measure  of 
damages  is  the  diminished  value  of  the  pre- 
mises, having  regard  to  any  purpose  to  which 
they  may  reasonably  be  put.  The  right  of  the 
owner  of  the  dominant  tenement  is  to  the 
quantum  of  light  which  has  always  entered  the 
windows,  without  reference  to  the  purpose  for 
which  it  has  been  used.  Martin  v.  Goble  (1 
Oampb.  322)  dissented  from.  Moore  v.  ffall, 
47  Law  J.  Rep.  Q.B.  334 ;  Law  Rep.  3  Q.B.  D. 
178. 

(C)  OONSTBUCfTIVB  NOTICB  OP  RIGHT  TO. 

10. — The  mere  physical  fact  of  the  existence 
of  a  window  overlooking  land  does  not  put  the 
purchaser  of  that  land  upon  enquiry  as  to 
whether  the  window  is  privileged  or  not.  Allen 
V.  Seokham  (App.),  48  Law  J.  Rep.  Chajic.  611 ; 
Law  Rep.  11  Ch.  D.  790,  reversing  the  Court 
below,  47  Law  J.  Rep,  Chanc.  742. 

Where,  therefore,  an  agreement  between  ad- 
jacent owners  provided  for  enjoyment  of  a 
certain  window  without  obstruction, — Held, 
that  a  purchaser  for  value  of  the  servient  tene- 
ment, without  notice  of  the  agreement,  but 
knowing  of  the  existence  of  the  window,  was 
not  bound  by  the  agreement.  IHctum  of 
Chelmsford,  L.C.,  in  MUes  v.  ToHn  (16  W.  R. 


466),  that  a  window  challenges  enquiry  whether 
it  is  privileged  or  not,  disapproved  of.    Ibid. 

LiaHTHOUSB. 

[Reduction  of  local  light  dues.  39  Sc  40  Vict. 
c.  27.] 

[Provisions  as  to  expenses  incurred  by  light- 
house authorities,  kc.    43  &  44  Yict.  c.  23.  ss. 

6-7.] 

LIMITATION  OF  LIABILITY. 

[And  see  Shipping  Law,  E  21-26.] 

The  defendants  admitted  liability  in  respect 
of  damage  to  property  and  loss  of  life,  but  no 
claim  had  been  asserted  in  respect  of  loss  of 
life.  The  Court  ordered  all  proceedings  against 
the  ship  to  be  stayed  upon  the  defendants  pay- 
ing in  the  value  of  the  ship  at  the  rate  of  SI. 
per  ton,  and  giving  bail  for  the  rest  of  the  value 
at  15Z.  per  ton.  The  Clutha,  46  Law  J.  Rep.  P. 
D.  k  A.  108. 
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pay, 
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lo)  Mortgagee  in  possession :  bankruptcy  of 
moitgagee. 
(D)  Pleading  Statute. 


(A)  When  Statute  operates  as  a  Bab. 

(a)  Recovery  of  land. 

1.— The  Statute  of  Limitations  (3  &  4  Will. 
4.  c.  27)  fixes,  by  s.  2,  twenty  years  as  the  limit 
within  which  a  claimant  can  sue  to  recover 
land ;  but  provides,  by  s.  29,  that  deans  and 
other  ecclesiastical  corporations  sole  may  do  so 
within  sixty  years.  By  3  &  4  Vict.  c.  113.  s.  57, 
the  Ecclesiastical  Commissioners  are  to  have, 
for  the  purpose  of  recovering  lands  vested  in 
them  as  successors  to  ecclesiastical  corporations 
sole,  all  the  rights  and  powers  which  belong  to 
those  to  whose  estates  they  have  succeeded. 
Certain  deccuxal  estates  vested  in  the  ooininis- 
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Bionen  in  1854 ;  in  1877  they  aned  to  recover 
possession  of  part  of  these  estates  from  the 
defendant  who  had  been  in  possession  adversely 
to  the  plaintiff  for  more  than  twenty  and  less 
than  sixty  years : — Held  (by  the  Court  of  Appeal, 
48  Law  J.  Rep.  Q.B.  162 ;  Law  Rep.  4  Q.B.  D. 
63X  that  the  claim  of  the  plaintiffs  was  barred, 
the  Statute  of  Limitations  being  a  restrictive 
and  not  an  enabling  statute ;  that  the  rights  of 
plaintiffs  to  sue  to  recover  land  are  defined 
by  section  2  of  the  Statute  of  Limitations  ;  and 
that  they  cannot  sue  for  this  purpose  after  the 
lapse  of  twenty  years,  although  those  to  whose 
estates  they  succeed  could  have  done  so  within 
sixty  years.  On  appeal  to  the  House  of  Lords  : 
—Held  (by  Lord  Selbome,  L.C.,  and  Lord  Wat- 
son, dissentiente  Lord  Blackburn),  that  the 
Ecclesiastical  Commissioners  had,  for  the  pur- 
pose of  obtaining  possession  of  the  lands  trans- 
ferred to  them,  the  right  to  bring  an  action  at 
any  time  within  which  an  incumbent  of  the 
deanery  might  have  brought  it  if  no  transfer 
had  ta^en  place.  Held  (by  Lord  Blackburn), 
that  the  words  in  3  &  4  Vict.  c.  113.  s.  57,  being 
merely  general,  and  containing  no  reference  to 
the  Statute  of  Limitations,  do  not  give  the 
commissioners  the  right  to  the  extended  period 
for  bringing  an  action  allowed  to  corporations 
sole.  The  EeolenagtioaX  Commissionera  for  Eng- 
land V.  Bowe,  49  Law  J.  Rep.  Q.B.  771 ;  Law 
Rep.  5  App.  Cas.  736. 

2« — ^A  cavity  under  the  defendant's  ground 
had  been  used  for  more  than  twenty  years  as  a 
cellar  for  the  plaintiff's  house :  --Held,  that  the 
plaintiff  had  a  good  title  to  the  cellar.  Itmn9 
V.  Buiptan,  49  Law  J.  Rep.  Chanc.  473;  Law 
Rep.  14  Ch.  D.  637. 

8. — Commissioners,  under  the  authority  of  a 
local  Act,  erected  a  town-hall  at  B.,  and  after- 
wards by  a  subsequent  Act  passed  in  1860,  they 
purchased  an  estate  called  the  P.  estate.  By 
this  Act  of  1850  the  said  commissioners  were 
empowered  to  sell  and  convey  such  estate,  pro- 
vided that  no  such  sale  should  be  without  the 
consent  of  the  inhabitants  of  the  parish  in  vestry 
assembled.  From  the  time  of  the  erection  of 
the  town-hall  until  1863,  the  guardians  of  the 
poor  of  B.  had  the  use  pf  portions  of  the  town- 
ball  for  offices,  and  in  1853  they  removed  to  a 
part  of  the  P.  estate,  which  by  arrangement 
with  the  said  commissioners  they  were  to  be 
permitted  to  have  for  their  permanent  use  in 
lieu  of  their  offices  in  the  town-hall.  The  said 
guardians  laid  out  money  in  rendering  this  part 
of  the  estate  suitable  for  their  offices,  and  they 
used  the  same  as  such  from  that  time  until  No- 
vember, 1879,  without  paying  any  rent  or  giving 
any  acknowledgment  in  writing  of  the  title  of 
the  commissioners  or  of  the  pUuntiffs,  to  whom 
the  property  of  the  said  commissioners  waa 
transferred  by  statute  in  1866.  In  March,  1863, 
the  plaintiffs  wrote  to  the  said  g^uardians  for 
an  acknowledgment  in  writing  that  they  held 
the  offices  from  the  plaintiffs  on  sufferance,  but 
the  guardians  refused  to  give  such  acknowledg- 
ment In  an  action  brought  in  November,  1879, 


by  the  plaintiffs  against  the  guardians  to  recover 
possession  of  the  said  offices, — Held,  that  under 
the  above  circumstances  the  plaintiffs  had  been 
out  of  possession  for  more  than  twelve  years, 
and  were  barred  by  the  Statute  of  Limitations. 
Held  also,  that  the  statutory  prohibition  against 
alienation  without  the  consent  of  the  inhabitants 
in  vestry  did  not  prevent  the  plaintiffs  from 
being  so  barred  by  the  Statute  of  Limitations. 
The  Mayor,  ^0.,  of  Brighton  v.  The  €hiardkuM 
of  the  Poor  of  Brighton,  49  Law  J.  Rep.  C.P. 
648 ;  Law  Rep.  6  C.P.  D.  368. 

3  <^  4  WUl.  4.  e,  27,  ss,  8,  34 :  non-jfaym&nt  of 
rent  for  twenty  years :  lease  of  dissenting 
chapel.    [See  Chabity,  26.] 

{h)  La/nd  in  Jamaica, 

4. — An  annuity  charged  by  will  on  an  estate 
in  Jamaica  fell  into  arrear  through  the  estate 
proving  unproductive,  and  eleven  years'  arrears 
were  due  to  the  annuitant  at  her  death.  Seven- 
teen years  after  her  death  rents  were  received 
from  the  estate: — Held,  that  the  Statute  of 
Limitations  (3  &  4  Will.  4.  c.  27)  did  not  apply 
to  Jamaica,  and  that  the  rents  so  received  were 
applicable  towards  payment  of  the  arrears. 
Pitt  V.  Daore,  48  Law  J.  Rep.  Chanc.  796 ;  Law 
Rep.  3  Ch.  D.  296. 

(jo)  Express  trust, 

5. — A  testator  after  creating  certain  trusts 
and  giving  legacies,  bequeathed  inter  alia  land 
called  Seskin  Ryan  to  his  son  L.,  and  other 
lands  to  other  sons,  J.  and  S.,  and  directed  that 
all  the  *<said  bequests  shall  stand  and  hold 
good  to  L.,  J.  and  S.,  only  on  condition  of  well 
and  truly  paying  the  several  legacies  herein 
directed,  and  discharging  with  fidelity  the  dif- 
ferent trusts  of  this  will  committed  to  them : " — 
Held,  that  the  will  did  not  create  a  trust  with 
regard  to  the  lands  of  Seskin  Ryan,  for  pay- 
ment out  of  them  of  an  annuity.  Cunningham 
V.  Ibote  (H.L.  Ir.),  Law  Rep.  3  App.  Cas.  974. 

6. — Where  a  beneficiary  has  allowed  a  very 
long  time  to  elapse  without  attempting  to  en- 
force an  express  trust,  equity  will  when  enforcing 
the  trust  apply  the  principle  of  the  Statute  of 
Limitations,  so  far  as  regards  interest.  Thomson 
V.  Eastwood  (H.L.  Ir.),  Law  Rep.  2  App.  Cas. 
216. 

7. — ^A  testator  by  will,  in  1807,  appointed 
C.  E.  his  executor,  *'  to  be  trustee  for  the  follow- 
ing legacies."  He  then  gave  certain  legacies, 
and  proceeded  as  follows:  ''Considering  that 
money  will  be  more  essential  to  my  brother, 
S.  E.,  than  a  distant  possession  of  land,  I  be- 
queath to  S.  E.  during  his  life  the  interest  of 
3,0002.,  and  after  his  death  to  his  eldest  son, 
T.  E.,  by  his  last  wife  Margaret,  till  he  attains 
twenty-one,  and  then  to  obtain  the  principal. 
I  order  that  my  youngest  brother,  C.  B.,  shall 
be  liable  to  all  my  lawful  debts  of  every  de- 
scription, and  pay  them  so  soon  as  he  can,  and 
also  pay  my  legacies  when  regularly  due,  and 
all  expenses,  &c. ;  and  to  enable  him  to  do  all 
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this  I  beqneath  nnoonditioiially  to  him  all  my 
estates  and  landed  property,  witli  all  emoluments 
belonging  to  them  in  the  county  of  A. : " — Held, 
that  the  will  created  an  express  trust,  so  as  to 
take  the  case  out  of  the  Statute  of  Limitations ; 
but  in  consequence  of  delay  in  taking  the  pro- 
ceedings interest  was  allowed  on  the  legacy  for 
six  years  only.  Tkomton  v.  Sastwood  (H.L.), 
Law  Rep.  2  App.  Gas.  216. 

8. — ^A  mortgagee  of  an  equitable  life  interest 
in  leaseholds  was  put  in  receipt  of  the  rents 
during  the  mortgagor's  lifetime,  by  order  of  the 
Court,  in  an  administration  suit.  The  mort- 
gagor disappeared,  and  was  absent  more  than 
seven  years,  the  mortgagee  remaining  in  pos- 
session. The  Court  having  assumed  (affirming 
the  decision  of  £[all,  V.C),  that  the  mortgagor 
must  be  presumed  to  be  dead,  and  that  on  the 
facts  her  death  must  be  taken  to  have  happened 
shortly  after  her  disappearance, — Held  (over- 
ruling the  decision  of  Hall,  V.C),  that  the  mort- 
gagee occupied  no  fiduciary  position  towards  the 
persons  entitled  in  remainder;  but  that  the 
remaindermen  had  been  guilty  of  no  laches  in 
not  disturbing  the  mortgagee's  possession  before 
the  end  of  the  seven  years,  and  that,  therefore 
(in  analogy  to  the  legal  remedy),  an  account 
of  the  rents  received  should  be  durected  for  the 
period  of  six  years  from  the  presentation  of  the 
remaindermen's  petition  claiming  an  account, 
and  not  merely  from  the  presentation  of  the 
petition.  Hiokman  v.  Upsall  (App.),  46  Law  J. 
Bep.  Chanc.  245 ;  Law  Rep.  2  Oh.  D.  617. 

The  rule  that  where  an  account  in  equity  is 
directed  against  a  person  in  receipt  of  rents 
without  any  title  to  the  same,  the  account  will 
be  taken  only  from  the  time  the  proceedings 
were  commenced,  does  not  apply  where  there 
has  been  no  laehes  on  the  part  of  the  person 
really  entitled.    Ibid. 

Mortgage  in  form  of  conveganoe  on  trust.    [See 
MOBTOAQB,  6.] 

(d)  Arrears  of  rent, 

9. — To  bring  a  person  rightfully  entitled  to  a 
rent  within  section  3  of  the  Statute  of  Limita- 
tions, 3  &  4  Will.  4.  c.  27,  so  as  to  divest  him  of 
his  rights,  there  must  be  a  discontinuance  of 
the  receipt  by  him,  either  by  not  applying  for 
payment,  or  omitting  to  enforce  his  remedies 
with  knowledge  that  the  payment  has  not  been 
made.  Admam  v.  The  Ea/rl  of  Sandwich,  46  Law 
J.  Bep.  Q.B.  612 ;  Law  Bep.  2  Q.B.  D.  485. 

In  1812  certain  lands,  subject  to  a  fee  farm 
rent,  were  sold  by  0.  to  E.,  and  subsequently 
became  vested  in  the  plaintiffs.  From  1812  to 
1872  C  and  his  successors  in  title  continued 
regularly  to  pay  the  fee  farm  rent,  notwith- 
standing that  they  had  ceased  to  hold  any  of 
the  lands  out  of  which  the  rent  issued.  During 
this  time  neither  the  defendant  nor  his  prede- 
cessors had  any  notice  that  C.  had  parted  with 
his  interest  in  the  lands  by  the  sale  in  1812.  In 
1872  the  successors  of  C.  declined  to  continue 
payment  of  the  rent  in  question,  and  the  defen- 


dant in  1874  applied  to  the  plaintiff,  the  then 
owner,  for  the  two  years'  arrears.  The  plaintiff 
declined  to  pay  the  rent,  and  denied  her  liability 
to  do  so.  Accordingly  a  distress  was  levied, 
whereupon  the  plaintiff  replevied  and  brought 
an  action,  alleging  that  the  receipt  of  the  rent 
having  been  discontinued  for  more  than  twenty 
years,  the  defendant's  title  to  the  rent  was 
barred  by  3  &  4  Will  4.  c.  27.  ss.  2,  3 :— Held, 
that  the  defendant  was  entitled  to  judgment,  on 
the  ground  that  there  had  been  no  discontinu- 
ance of  the  receipt  of  the  rent  within  the 
meaning  of  the  statute ;  and  also,  because,  on 
the  above  facts,  the  fair  presumption  was  that 
the  continual  payment  had  been  made  by  C.  and 
his  successors  under  some  arrangement  entered 
into  at  the  time  of  the  purchase  by  E.  in  1812, 
to  which  the  latter  was  a  party,  and  by  which 
his  successors  were  bound.    Ibid. 

[And  see  Chabity,  25.] 

(e)  Specialty  debt  contracted  in  India* 

10.— Specialty  debts  have  in  India  no  higher 
value  than  simple  contract  debts,  and  the  same 
period  of  limitation,  namely,  three  years,  ap- 
plies. But  the  right  to  sue  on  a  specialty  debt 
in  England  cannot  be  barred  by  a  less  period 
than  twenty  years,  although  the  debt  was  con- 
tracted in  India,  and  the  right  to  recover  was 
barred  in  India  by  the  shorter  period  of  limita- 
tion. The  Alliance  Bank  of  Simla  v.  Oareg,  49 
Law  J.  Rep.  C.P.  781 ;  Law  Rep.  6  C.P.  D.  429. 
[And  see  Fobbi^n  Law,  3.] 

(/)  Balance  of  debt  consiiting  of  several'  items, 

11, — In  1877  an  action  was  commenced  to 
administer  the  estate  of  A.,  who  owed  B.  1,8642. 
for  cash  advances  from  time  to  time  made  to 
her  by  B.,  from  the  year  1861  down  to  the  time 
of  her  death  in  1877.  Most  of  the  advances 
were  made  before  1871.  B.  claimed  to  prove 
for  the  entire  debt,  alleging  that  small  cash 
payments  made  by  A.  in  1872,  and  again  in  1873, 
were  payments  made  on  account  of  the  general 
balance  of  the  debt : — Held,  on  the  evidence, 
that  the  payments  in  question  were  specific  re- 
pajrments  inade  in  respect  of  particular  advances, 
and  that  the  general  balance  of  the  debt  was 
statute-barred.  Judgment  of  Fry,  J.  (48  Law 
J.  Rep.  Chanc.  726),  reversed.  In  re  Rair^fbrth, 
Qwywn  v.  Qwym,  (App.),  49  Law  J.  Rep. 
Chtmc.  5. 

{g)  Arrears  of  interest, 

12.— The  legatee  in  remainder  of  residuaiy 
personal  estate,  which  was  subject  to  a  trust  for 
investment,  and  consisted,  in  fact,  of  a  sum  of 
money  outstanding  on  mortgage  of  real  estate, 
mortgaged  his  interest  in  that  sum : — Held,  that 
this  mortgage  was  not  a  charge  upon  land, 
within  the  meaning  of  3  &  4  WilL  4.  c  27.  s.  42. 
— Bofoy&r  v.  Wbodirum  (Law  Rep.  3  Bq.  313) 
distinguished.  Smith  v.  BUI,  47  Law  J.  Rep. 
Chanc.  788 ;  Law  Rep.  9  Oh.  D.  143. 

A  mortgagee  of  a  reversionary  interest  in  land 


LIMITATIONS,  STATUTE   OF. 


341 


ifi  precluded  from  reooverlng  more  than  six 
years'  arrears  of  interest,  although  accruing 
whilst  the  property  was  reversionary. — Sinclair 
V.  Jaekson  (17  Beav.  406)  approved ;  Wheeler  v. 
Eomell  (3  Kay  &  J.  198)  disapproved.  Ibid. 
[And  see  Lands  Clausab  Act,  35.] 

{h)  Partnership  oeHon, 

18. — A  demurrer  setting  up  the  Statute  of 
Limitations  as  a  bar  to  the  pUuntifPs  claim  will 
be  allowed  in  a  partnership  action,  when  it 
appears  on  the  face  of  the  statement  of  claim 
that  the  partnership  was  dissolved  or  came  to 
an  end  more  than  siz  years  before  the  issuing 
of  the  writ,  nothing  having  occurred  within 
that  period  to  take  the  case  out  of  the  statute. 
Nayes  v.  Oro/wley,  48  Law  J.  Rep.  Giianc.  112 ; 
Law  Bep.  3  Gh.  D.  31. 

(i)  Bribe  to  director :  concealed  fraud. 

14. — ^In  the  year  1879  an  action  was  brought 
by  a  company  against  a  former  director  to  re- 
cover 2501.,  on  the  ground  that  it  had  been  re- 
ceived by  the  defendant  from  a  debtor  to  the 
company  as  a  bribe,  to  induce  him  to  use  his 
influence  to  obtain  favourable  terms  of  compro- 
mise for  the  debtor.  In  1872  the  charge  that 
this  bribe  had  been  given  had  been  laid  before 
the  directors  at  a  b^d  meeting,  they  had  in- 
vestigated it,  and  apparently  came  to  the  con- 
clusion that  the  ohATge  was  unfounded ;  no 
proceedings  were  taken,  and  it  was  not  alleged 
that  the  other  directors  had  been  acting  other- 
wise than  bona  fide  in  the  matter : — Held 
(affirming  the  decision  of  Stephen,  J.),  that  the 
claim  of  the  company  was  banred  by  the  Statute 
of  Limitations. — Although  where  a  trustee  re- 
ceives money  upon  an  express  trust  and  wastes 
it,  the  Statute  of  Limitations  does  not  run 
against  the  claim  of  the  cegtm  q\te  trust,  yet 
where  a  trustee  receives  money  not  belonging 
to  the  cestui  que  trust,  but  which  the  cestui  que 
trust  can  claim  on  the  ground  that  the  receipt 
of  it  was  a  fraud  upon  him,  the  Statute  of 
Limitations  will  run  against  the  claim  of  the 
cestui  que  trust  from  the  time  when  he  discovers 
the  fraud.  The  Metropolitan  Bank  v.  Heiron 
(App.),  Law  Bep.  6  Ex.  D.  319. 

Higkmay,  soil  of:  dispossession  a/nd  discon- 
tinuance of  possession  by  owner.  [See  Pbb- 
6UMPTI0N,  6.] 

Judgment  creditor:  annulling  adfjudioation : 
Real  Property  Limitation  Act,  1874,  s.  8. 
[See  Bankbuftot,  C  16.] 

Trust,  whether  preventing  application  of.  [See 
Trust,  E  6.] 

(B)  When  Statute  begins  to  bun. 

(a)  Lease  by  hospital. 

16. — A  corporation  created  in  1783  to  main- 
tain a  house  for  the  reception  of  penitent  pros- 
titutes is  a  hospital  within  the  meaning  of 
14  Eliz.  c.  14,  and,  therefore,  also  of  13  Eliz. 


c.  10,  notwithstanding  that  it  has  no  head,  and 
that  its  officers  and  members  have  no  beneficial 
interest  in  the  corporate  property.  Wh^re  the 
governors  of  a  hospital  within  the  Act  13  Eliz. 
c.  10  have  no  beneficial  interest  in  the  corporate 
property,  a  lease  made  by  them  not  warranted 
by  the  Act  is  not  merely  voidable,  but  void  ab 
initio.  A  hospital  granted  a  void  lease  at  a 
peppercorn  rent,  and  the  lessee  entered,  and 
paid  no  rent  for  more  than  twenty  years.  Upon 
an  action  by  the  hospital  to  recover  the  property 
comprised  in  the  lease, — Held  (affirming  the  de- 
cision of  the  Court  of  Appeal,  47  Law  J.  Rep. 
Chanc.  726;  Law  Rep.  8  Ch.  D.  709),  that  no 
tenancy  was  created,  and  that  the  Statute  of 
Limitations  ran  against  the  hospital  from  the 
entry,  and  barred  the  action.  The  Governors  of 
Magdalen  Hospital  v.  Knotts  and  Others  (H.L.), 
48  Law  J.  Rep.  Chanc.  679 ;  Law  Rep.  4  App. 
Cas.  324. 

Decision  of  the  Master  of  the  Rolls  (46  Law 
J.  Rep.  Chanc.  149;  Law  Rep.  6  Ch.  D.  176) 
reversed.     Ibid. 

(b)  Benewable  leaseholds :  reversioner. 

16. — Sections  3  and  6  of  the  Statute  of  Limi- 
tations, 3  &  4  Will.  4.  c.  27,  enact  that  the  right 
to  bring  an  action  to  recover  any  land  shall  be 
shewed  to  have  first  accrued  with  respect  to 
estates  or  interests  in  reversion,  **  at  the  time 
when  such  estate  or  interest  became  an  estate 
or  interest  in  possession."  During  the  con- 
tinuance of  a  lease  for  years  the  reversioner  in 
fee  granted  a  new  lease  of  the  premises  for 
years  to  his  tenant : — Held,  that,  although  the 
first  lease  became  surrendered  by  operation  of 
law  on  the  granting  of  the  second,  the  rever- 
sioner's estate  did  not  thereby  become  an  "  estate 
in  possession  "  within  the  meaning  of  sections  3 
and  6,  and  therefore  that  time  did  not  begin  to 
run  against  him  under  the  Act.  The  President 
a^  Scholars  of  Corpus  Christi  College,  Oxford 
V.  Rogers  (App.),  49  Law  J.  Rep.  Exch.  4. 

(c)  Abstraction  of  mi/nerals. 

Abstraction  of  minerals :  statute  running  only 
from  time  of  discovery  of  abstraction.  [See 
Mines,  8.] 

Lease  to  charity:  non-payme7it  of  rent  for 
twenty  yea/rs:  payment  of  a/rrears.  [See 
Chabitt,  26.] 

Mines:  account:  wrongful  working.  [See 
Mines,  13.] 

(jd)  Promissory  note  payable  three  months  after 

demand, 

17. — A  promissory  note,  payable  three  months 
after  demand,  more  than  twenty  years  old,  was 
found  amongst  the  papers  of  the  promisee  after 
his  death.  The  note  was  indorsed  with  pay- 
ments of  two  instalments  of  interest,  also  more 
than  twenty  years  old: — Held  (reversing  the 
decision  of  Hall,  Y.C,  49  Law  J.  Rep.  Chanc. 
346),  first,  that  after  such  a  lapse  of  time  the 
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note  most  be  presumed  satisfied ;  and,  second, 
that  the  payment  of  interest  was  evidence  of 
demand  made,  so  that  the  Statute  of  Limitations 
would  begin  to  nm.  In  re  Rutherford.  Bnm% 
V.  Rutherford  (App.),  49  Law  J.  Bep.  Chanc. 
664  ;  Law  Bep.  14  Ch.  D.  687. 

(C)  How  BAB&BD. 
(a)  Aehnmcledgment  of  debt :  promise  to  pay. 

18. — To  an  action  on  a  promissory  note,  the 
defendant  pleaded  the  Statute  of  Limitations. 
As  an  answer  the  plaintiffs  put  in  evidence  the 
following  letter  written  by  the  defendant  to 
the  plaintiffs : — "  The  old  account  between  us, 
which  has  been  standing  over  so  long,  has  not 
escaped  our  memory,  and  as  soon  as  we  can  get 
our  affairs  arranged  we  will  see  you  are  paid. 
Perhaps  in  the  meantime  you  will  let  your  clerk 
send  me  an  account  of  how  it  stands'*: — Held 
(dissentiente  Lord  Coleridge,  C. J.),  reversing  the 
judgment  of  the  Court  of  Queen's  Bench  (Law 
Bep.  10  Q.B.  500),  that  the  letter  was  a  suf- 
ficient acknowledgment  of  the  debt  to  bar  the 
statute,  and  that  the  plaintiffs  were  entitled  to 
recover.  Chatevwre  v.  Twmer  (Ex.  Ch.),  46 
Law  J.  Bep.  Q.B.  66. 

19. — The  testator,  whose  executors  the  defen- 
dants were,  had  employed  the  plaintiff  to  do 
work  for  him,  and  he  afterwards  wrote  to  the 
plaintiff,  "Send  me  your  account,  made  up  to 
Christmas  last:'^ — Held,  that  the  statute  was 
barred.  Qmncey  v.  Shix/rpe,  46  Law  J.  Bep. 
Exch.  347 ;  Law  Bep.  1  Ex.  D.  72. 

20. — In  answer  to  an  application  by  the 
plaintiff  for  payment  of  a  debt  the  defendant 
wrote,  "I  return  to  S.  about  Easter.  If  yon 
send  me  there  the  particulars  of  your  account 
with  vouchers,  I  shall  have  it  examined  and 
cheque  sent  for  the  amount  due.  But  you  must 
be  under  some  g^eat  mistake  in  supposing  that 
the  amount  due  to  you  is  anything  like  the  sum 
you  now  claim  ":— Held,  that  the  debt  was  taken 
out  of  the  operation  of  the  Statute  of  Limita- 
tions by  this  letter  containing  an  absolute  ac- 
knowledgment of  a  balance  due,  and  that  the 
promise  to  pay  implied  by  law  from  such  ac- 
knowledgment was  not  made  conditional  by  the 
passage  relating  to  the  particulars  and  vouchers 
which  were  required  only  for  the  purpose  of 
arriving  at  a  correct  balance.  Skeat  v.  Lrndsay, 
46  Law  J.  Bep.  Exch.  249 ;  Law  Bep.  2  Ex.  D. 
314. 

21. — The  defendant  having  owed  the  plaintiffs 
money  since  1866,  and  having  paid  no  instal- 
ments since  1870,  in  May,  1874,  wrote  to  them 
as  follows : — *'  Believe  me  that  I  shall  never  lose 
out  of  sight  my  obligations  towards  you  ;  and  I 
shall  be  glad,  as  soon  as  my  position  becomes 
somewhat  better,  to  begin  again  and  continue 
my  instalments."  It  was  proved  that  in  one 
year,  and  one  year  only,  since  1874,  the  defen- 
dant's income  exceeded  its  amount  at  the  date 
of  the  promise  by  14^. : — Held,  that  the  letter 
contained,  not  an  unconditional  acknowledg- 
ment of  tiie  debt  from  which  a  promise  to  pay 


oould  be  impUed,  but  an  acknowledgment 
coupled  with  a  promise  conditional  on  the  de- 
fendant's position  becoming  somewhat  better, 
and  that  the  condition  had  not  been  fulfilled. 
Meyerhqf  v.  Froelieh  (App.),  48  Law  J.  Bep.  C.P. 
48 ;  Law  Bep.  3  C.P.  D.  333 ;  ibid.  4  C.P.  D.  63. 

(h)  Paat  paymmt  by  partner. 

22. — W.  &  B.,  partners,  were  employed  by 
X.  as  his  solicitors  and  general  agents  to  receive 
moneys  for  him  from  time  to  time  and  apply 
them  according  to  his  directions.  By  a  dissolu- 
tion deed  of  the  1st  of  June,  1866,  it  was  agreed 
that  W.  should  retire  from  the  firm,  and  that 
the  business  should  belong  exclusively  to  B. ; 
and  B.  covenanted  to  pay  out  of  the  partner- 
ship assets,  or  out  of  his  own  moneys,  all  debts 
due  from  the  partnership,  and  also  to  pay  W.  a 
moiety  of  the  profits  made  by  B.  between  the 
Ist  of  June  and  the  31st  of  December,  1866. 
B.  thereupon  continued  to  act  alone  as  X.'s 
solicitor  and  agent  from  the  1st  of  June,  1866, 
to  X.'s  death  in  1870,  and  W.  shortly  after  the 
date  of  the  dissolution  deed  advanced  various 
sums  to  6.  to  enable  him  to  pay  the  partnership 
debts.  At  the  date  of  the  deed  a  considerable 
sum  was  due  to  X.  from  the  partnership,  and  in 
reduction  of  the  debt  B.,  on  the  20th  of  July, 
1866,  gave  X.  a  cheque  drawn  in  his  favour  by 
6.  for  300/.,  which  was  paid  on  the  following 
day  out  of  moneys  standing  to  B.'s  credit  at  his 
bankers,  though  B.  was  at  that  time  in  em- 
barrassed circumstances : — A  bill  filed  on  the 
20th  of  July,  1872,  by  X.'s  residuary  legatee,  to 
compel  W.  to  pay  the  balance  of  the  debt,  was 
dismissed  with  costs,  on  the  ground  that  the 
debt  was  barred  by  the  Statute  of  Limitations 
and  section  14  of  the  Mercantile  Law  Amend- 
ment Act,  1866,  and  that  there  was  no  evidence 
that  B.  was  acting  as  W.'s  agent  in  paying  the 
300/.  Watmn  v.  Woodman,  46  Law  J.  Bep. 
Chanc.  67. 

Section  14  of  the  Mercantile  Law  Amendment 
Act,  1866,  is  inapplicable  to  a  subsisting  partner- 
ship, payments  made  by  either  partner  being 
payments  of  the  firm ;  but  on  the  dissolution  of 
the  partnership,  payments  by  one  of  the  late 
partners  can  only  be  held  to  be  payments  of 
both  on  proof  that  such  one  has  been  au- 
thorised, either  expressly  or  by  implication,  to 
make  the  payments  as  the  payments  of  the 
other.    Ibid. 

{e)  Mortgagee  in  po$Memon :  hamhruptoy  of 

mortgagor. 

23. — M.  in  1828  mortgaged  freehold  property 
to  B.,  and  in  1832,  being  about  to  reside  abroad, 
gave  a  full  power  of  attorney  to  H.,  a  solicitor, 
to  receive  the  rents  and  profits  of  all  his  pro- 
perty, and  to  apply  them  in  payment  of  the 
incumbrances.  In  1841  accounts  were  settled 
between  M.  and  H.,  shewing  a  large  balance 
due  to  H.,  which  M.  agreed  to  secure  by  a 
mortgage  of  his  real  estates  when  required. 
M.  becune  bankrupt  in  1846,  but  his  assignee 
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did  not  interfere  with  the  mortgaged  property, 
and  H.  continued  to  receive  the  rents  and 
profits.  In  1849  H.  took  a  transfer  to  himself 
of  B/s  mortgage,  to  which  M.  was  not  a  party, 
and  in  1865  H.  wrote  a  letter  to  M.  expressing 
his  readiness  to  settle  all  accounts.  In  1877 
M.'s  bankruptcy  was  annulled,  and  he  brought 
an  action  against  H.  claiming  to  redeem  the 
mortgage,  and  claiming  an  account  against  him 
as  mortgagee  in  possession,  and,  by  amendment, 
as  agent  and  trustee  for  him.  H.  pleaded  the 
Statute  of  Limitations : — Held  (reversing  the 
decision  of  Hall,  V.C),  that  on  M/s  bankruptcy 
H.  ceased  to  be  the  agent  and  attorpey  of  M., 
and  did  not  become  the  agent  of  the  assignee : 
that  even  if  the  assignee  would  have  been  en- 
titled to  call  upon  H.  to  account  M.  did  not,  on 
the  annulment  of  the  bankruptcy,  succeed  to 
such  right ;  that  M.'s  estate  as  mortgagor  having 
ceased  on  the  bankruptcy  the  letter  written  to 
him  in  1865  could  not  operate  as  an  acknow- 
ment,  either  of  his  title  or  that  of  the  assignee, 
to  the  equity  of  redemption,  so  as  to  take  the 
case  out  of  the  Statute  of  Limitations;  and 
that  as  the  assignee  was  barred  by  the  statute 
M.  was  alEfo  barred,  notwithstanding  that 
the  bankruptcy  had  been  annulled.  Marhwick 
V.  BdrdingAam  (App.),  Law  Rep.  16  Ch.  D. 
339. 

Quare,  whether  an  acknowledgment  of  the 
title  of  a  mortgagor  is  effectual  to  take  the  case 
out  of  the  Statute  of  Limitations,  if  it  is  not 
made  till  after  the  time  limited  by  the  statute 
has  expired.    Ibid. 

[And  see  Bankbuptcy,  C  16.] 

(D)  Pleading  Statute. 

24. — Where  a  creditor  issued  a  writ  in  the 
Common  Pleas  against  an  administrator  for  a 
debt  not  then  statute-barred,  and  within  six 
months  after  the  issuing  of  the  writ  (which 
was  never  served),  at  which  time  the  debt  was 
barred  unless  saved  by  the  writ,  he  took  out  an 
administration  summons  : — Held,  that  the  writ 
only  saved  the  bar  for  six  months  in  the  CSourt 
of  Ck>mmon  Pleas,  and  that  the  statute  was  a 
bar  to  the  administration  suit.  Manby  v.  JUanhy, 
Law  Bep.  3  Ch.  D.  101. 

By  demurrer.    [See  Pbactioe,  W  48.] 

LIQUIDATED   DAMAGES. 
[See  Covenant,  3 ;  Contract,  37.] 

LIQUIDATION  BY  ARRANGEMENT. 
[See  Bankbuptcy,  K.] 

LIQUIDATOR. 
[See  Company,  H  20l.3O.] 

LIS  PENDENS. 

An  action  registered  sa  &  lit  pendent  having 
been  dismissed,  an  order  niti  to  vacate  regis- 


tration was  made  eto  parte,  the  plaintiff  to  have 
a  week  to  shew  cause.  Pooley  v.  Botanqwit 
Law  Rep.  7  Ch.  D.  641. 

Attuffiment  pendente  Ute.    [See  Champbbty.] 

Begittration  of.    [See  Rbgistbation,  2.] 

LIVERPOOL  PASSAGE  COURT. 

1.— Section  91  of  the  Judicature  Act,  1873, 
which  provides  that  **  the  several  rules  of  law 
enacted  and  declared  by  this  Act  shall  be  in 
force  and  receive  effect  in  all  Courts  whatsoever 
in  England,  so  far  as  the  matters  to  which  such 
rules  relate,  shall  be  respectively  cognisable  by 
such  Courts,"  extends  Order  LV.  in  the  first 
schedule  of  the  Judicature  Act,  1875,  to  the 
Liverpool  Court  of  Passage,  so  that  a  plaintiff 
in  an  action  of  slander,  who  has  recovered  It. 
damages,  is  entitled  to  his  costs  in  the  absence 
of  any  order  depriving  him  of  them.  Xing  v. 
Hemktmorth,  48  Law  J.  Rep.  Q.B.  484  ;  Law  Rep. 
4  Q.B.  D.  371. 

2. — ^An  appeal  from  the  Passage  Court  of 
Liverpool  in  an  Admiralty  cause  is  subject  to 
the  same  rules  as  the  like  appeal  from  a  County 
Court.  Security  for  costs  must  be  given  before 
lodging  the  instrument  of  appeal,  otherwise  the 
ap^al  will  not  be  entertained — Hie  Forest 
Queen  (Law  Rep.  3  A.  &  E.  299)  approved. 
The  Qcmgety  Law  Rep.  6  P.D.  247. 

LOAN. 

Foreign  govemment,   to.      [See  FOBEIGN  Go- 
vbbnment,  2 ;  Bond.] 

PaHnerthip,  to :  pantieipation  in  profitt.    [See 
Pabtnebship,  1-6.] 

Bepayable  by  drawingt  of  hondt.    [See  BOND, 
1.] 

LOAN   SOCIETY. 

Winding-up :    number  of    membert  lett    than 
teven.    [See  Company,  H  10.] 

LOCAL  AUTHORITY. 
Scotland :  pubUc  well.    [See  Scotch  Law,  19.] 

LOCAL  BOARD. 

[Constituted  urban  sanitary  authority.  38  k, 
39  Vict.  c.  66.  s.  6.] 

Flection  of.    [See  Public  Health  Act,  1,  2.] 

LOCAL  GOVERNMENT. 
[See  Public  Health  Act.] 

LOCAL  TAXATION. 

[Amendment  of  the  law  relating  to  Local 
Taxation  Returns.  40  &  41  Vict.  c.  66 ;  42  &  43 
Vict.  c.  6.  s.  3;  a  39.] 
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LOCKE  KING'S  ACT. 
[See  Administration,  ia-16.] 

LOCOMOTIVB. 
Width  of  wheeU. 

1.— The  24  &  26  Vict.  c.  70  (an  Act  for 
regulating  the  use  of  locomotives  on  roads),  by 
section  3  provides,  that  the  "  wheels  of  every 
locomotive  shall  be  cylindrical  and  smooth-soled, 
or  used  with  shoes  or  other  bearing  surface  of 
a  width  of  not  less  than  nine  inches : " — 
Held,  that  the  part  of  the  wheels  which  is  in 
contact  with  the  ground  must  always  have  an 
uninterrupted  pressing  surface  of  nine  inches 
from  side  to  side  of  the  wheel ;  and  that  there- 
fore, where  a  locomotive  wheel  had,  upon  its 
tyre  which  was  eighteen  inches  broad,  shoes  only 
four  and  a  half  inches  wide,  but  in  length  ex- 
tending from  edge  to  edge  of  the  tyre,  and 
placed  diagonally  at  distances  of  three  inches 
apart,  so  that  in  some  positions  of  the  wheel  the 
bearing  surface  pressing  on  the  ground  would, 
indeed,  be  more  that  nine  inches,  but  would  be 
broken  by  the  interstices  between  two  bars 
which  together  made  up  the  requisite  super- 
ficial area  of  bearing  surface,--the  locomotive 
was  not  constructed  in  compliance  with  the 
Act.  Stringer  v.  Syket,  46  Law  J.  Rep.  M.C. 
139  ;  Law  Bep.  2  Ex.  D.  240. 

2* — Upon   an   information  for    an   offence 
against    the  enactment  of    section   3  of    the 
Locomotive  Act,  1861    (24   &   26  Vict.  c.  70), 
that  "the  wheels  of  every  locomotive"  pro- 
pelled by  other  than  animal  power  and   used 
upon  a  highway  "shall    be    cylindrical    and 
smooth-soled,  or  used  with  shoes  or  other  bear- 
ing surface  of  a  width  not  less  than  nine  inches," 
it  appeared  that  the  wheels  in  question,  ad- 
mittaily  not  smooth-soled,  had  for  bearing-sur- 
face strips  placed  across  the  tire,  itself  eighteen 
inches  wide,  in  a  line  parallel  to  the  axle,  each 
measuring  ten  inches  in  that  direction  and  three 
inches  in  the  line  of  the  circumference  of  the 
wheel,  laid  alternately  against  the  inner  and  the 
outer  edge  of    the  tire,  so  as  to  overlap  each 
other  by  two  inches  in  the  centre  of  the  tire, 
and  succeeding  each  other  without  interval  other 
than  the  interval  of  three  inches,  save  where 
they  overlapped,  caused  by  the  fact  that  each 
strip  did  not  reach  from  side  to  side  of  the  tire : 
—Held,  going  beyond  Stringer  v.   Sykes  (see 
last  case),  that  the  wheels  had  not  a  bearing- 
surface  complying  with  the  statute,  the  bearing- 
surface,  although  of  an  unbroken  width  of  nine 
inches  across  the  wheel,  not  being  unbroken  in 
the  line  of  the  circumference,  but  now  on  one 
side  of  the  wheel,  now  on  the  other.    Body  v. 
Jeffery,  47  Law  J.  Rep.  M.C.  69 ;  Law  Rep.  3 
Ex.  D.  96. 

Perion  preceding  locomotive  on  foot. 

8.— The  3rd  section  of  28  &  29  Vict.  c.  83, 
which,  as  amended  by  41  &  42  Vict.  c.  77.  s.  29, 
requires  one  of  the  three  persons  employed  to 


conduct  a  steam  looomotiye  on  a  public  highway 
to  precede  such  looomotiye  on  foot  by  twenty 
yards,  and  in  case  of  need  to  assist  horses  or 
carriages  drawn  by  horses,  in  passing  the  same, 
is  not  the  less  complied  with  because  such  per- 
son, whilst  preceding  the  locomotive  on  foot, 
leads  a  horse  and  cart  of  his  own.  Davi*  v. 
Browne,  48  Law  J.  Bep.  M.C.  92. 

Excettwe  weight, 

4u — Section  23  of  the  Highways  and  Loco- 
motives Amendment  Act,  1878,  enacts  that  where 
by  a  certificate  of  their  surveyor  it  appears  to 
the  authority  which  is  liable  to  repair  any  high- 
way that,  *' having  regard  to  the  average  ex- 
pense of  repairing  highways  in  the  neighbourhood, 
extraordinary  expenses  have  been  incurred  by 
such  authority  in  repairing  such  highway,  by 
reason  of  the  daanage  caused  by  excessive  weight 
passing  along  the  same,  or  extraordinary  tn&c 
thereon,'*  the  authority  may  recover  in  a  sum- 
mary manner  the  amount  of  such  expenses  from 
the  person  by  whose  order  the  weight  or  traffic 
has  been   conducted.     The  appelleuit  used  on 
a  highway  a  locomotive  engine  and  waggons  in 
order  to  carry  goods  and  materials  for  the  or- 
dinary purposes  of  his  estate.    The  engine  was 
constructed   and  used  in  accordance  with  the 
Locomotives  Acts,  1861  and  1866,  and  the  weight 
of  the  engine  and  the  width  of  its  wheels  were 
in  compliance  with  section  28  of  the  Highways 
and  Locomotives  Amendment  Act,  1878.  Justices 
having  made  an  order  for  the  payment  by  the 
appellant  of  a  sum  to  cover  extraordinary  ex- 
penses incurred  by  the  highway  authority  by 
reason  of  the  damage  caus^  to  the  road  by  the 
use  of  the  engine  and  waggons,  it  was — Held, 
on  a  case  stated  by  the  justices,  that  the  ques- 
tion of   what   was    "  excessive   weight "   and 
*'  extraordinary  traffic  "  within  section  23,  must 
be  determined  with  reference  to  the  ordinary 
traffic  of  the  road,  and  its  capacity  for  bearing 
weights,  and  not  with  reference  to  abnormal 
traffic  merely,  or  to  weight  in  excess  of  that 
authorised  by  statute,  and  therefore  that  the 
order  of  the  justices  was  rightly  made.    Lord 
Aveland  v.  iMcat  (App.),  49  Law  J.  Bep.  C.P. 
643 ;  Law  Bep.  6  C.P.  D.  361. 

LiabiMy  of  onmer, 

6. — A  person  who,  without  negligence  and  in 
accordance  with  the  provisions  of  the  Loco- 
motive Act,  1866,  uses  a  locomotive  engine  on 
roads,  is  liable  for  injuries  caused  to  the  pro- 
perty of  others  by  such  use.  Powell  v.  FaU 
(App.),  49  Law  J.  Bep.  Q.B.  428 ;  Law  Bep.  6 
Q.B.  D.  697. 

LODGEB. 
Borough  vote,    [See  Pabliambnt,  27.] 

LODGEBS'  GOODS  PBOTECTION  ACT. 

The  mere  fact  of  a  person  being  an  under- 
tenant is  not  sufficient  to  prevent  his  being  a 
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lodger  within  the  meaning  of  the  Lodgers'  Pro- 
tection Act,  S4  &  35  Vict.  c.  79.  PhUUps  v. 
Mernon,  i7  Law  J.  Bep.  C.P.  273 ;  Law  Bep.  3 
C.P.  D.  26. 

F.,  who  was  tenant  of  a  house  under  a  lease 
for  a  term  of  years,  made  an  agreement  in 
writing  with  the  plaintiff  by  which  F.  let  to  the 
plaintiff,  as  a  quarterly  tenant,  and  at  a  quarterly 
rent,  certain  specified  rooms,  being  all  the  rooms 
in  snch  house  except  three,  in  which  F.  resided: 
— Held,  that  such  agreement  was  not  incon- 
sistent with  plaintiJS  being  a  lodger,  and  as 
such  entitled  to  the  protection  given  to  lodgers 
by  34  &:  36  Vict.  c.  79.    Ibid, 

LODGING-HOUSE. 

[Statutory  regulations  as  to  lodging-houses  in 
certain  cases.  39  k  40  Vict.  o.  20.  s.  6;  41  &  42 
Vict.  c.  62.  ss.  128,  129 ;  43  k  44  Vict.  c.  16. 
s.  9.] 

Keeper  of^  a  trader  within  the  Bcmhruptoy  Aet, 
[See  Bankbuptcy,  B  27.] 

LONDON. 

[See  Mbtbopolis.] 

I\9rt  of,    [See  Shipping  Law,  B  1.] 

Sehool  hoardf  trawfer  of$ohool  to.  [See  Chabitt, 
27.] 

LOBD  MATOB'S  coubt. 

(A)  JUBISDICnOK  OF. 

(a)  Cauie  of  action, 
Ih)  ^  Carrying  on  hutineu  "  fvithin  eUy, 
\c)  Ikrfenee  emd  counter'Olaim. 
Id)  Under  Dehtors  Aet. 
(B)  Appeal  fbom. 

(C)  FOBBIGN  ATTAOHMENT. 

(A)  JUBISDICnON   OF. 

(a)  CavM  of  action. 

1,— -The  defendant,  by  a  letter,  which  was 
posted  within  the  Jurisdiction  of  the  Mayor's 
Court,  London,  and  which  was  addressed  to  and 
received  by  the  plaintiff  at  his  office  outside 
such  jurisdiction,  ordered  goods  of  the  plaintiff 
at  a  specified  price.  The  plaintiff  did  not  reply 
thereto  by  letter,  but  by  delivering  the  goods, 
as  ordered,  to  the  defendant  within  such  juris- 
diction:— Held,  that  the  contract  was  made 
within  the  jurisdiction  of  the  said  Mayor's  Court, 
and  that  there  was  nothing  in  the  above  facts 
to  take  any  part  of  the  cause  of  action  out  of 
sudi  jurisdiction.  Taylor  v.  Jones,  46  Law  J. 
Bep.  C.P.  110 ;  Law  Bep.  1  C.P.  D.  87. 

(b)  "  Carrying  on  Jnuivneu  "  within  city* 

2. — ^A  railway  company  having  a  station 
within  the  city  at  which  a  considerable  portion 
of  their  business  is  transacted,  but  whose  prin- 
cipal station,  where  the  general  meetings  are 
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held  and  general  business  transacted,  is  without 
the  city,  is  not  a  company  '*  carrying  on  business 
within  the  jurisdiction  "  of  the  Mayor's  Court 
within  section  12  of  the  Mayor's  Court  Extension 
Act.  Le  TaUleur  v.  The  South  JSaitem  Railway 
Compa/nyy  Law  Bep.  3  C.P.  D.  18. 

(o)  Drfenoe  and  counter-claim, 

8. — Under  sections  89  and  90  of  the  Judica- 
ture Act,  1873,  inferior  Courts  may  give  effect  to 
coimter-claims  relating  to  matters  beyond  the 
jurisdiction  of  the  Court,  by  wayof  defence  to, 
and  to  the  extent  of,  the  plaintiff's  claim,  but 
such  Courts  have  no  power  to  award  to  a  defen- 
dant, in  respect  of  such  counter-claim,  damages 
in  excess  of  the  claim.  Davis  v.  The  Flagstaff 
Siher  Waiing  Compaavy  of  Utah  (App.),  47  Law 
J.  Bep.  C.P.  603 ;  Law  Bep.  3  C.P.  D.  228. 

(JC)  Under  Dehtors  Aet, 

4. — The  power  of  making  an  order  for  pay- 
ment of  a  debt  due  on  a  judgment  of  a  Superior 
Court,  and  of  committing  the  debtor  in  case  of 
default,  which  is  conferred  on  Inferior  Courts 
by  section  6  of  the  Debtors  Act,  1869  (32  &;  33 
Vict.  c.  62),  cannot  be  exercised  by  the  Mayor's 
Court  of  London  if  the  debtor  does  not  reside 
or  carry  on  business  within  the  City  of  London 
at  the  time  he  is  summoned  on  such  judgment. 
Washer  v.  EUiatt,  46  Law  J.  Bep.  C.P.  144  ; 
Law  Bep.  1  C.P.  D.  169. 

(B)  Appbal  fbom. 

5« — The  Lord  Mayor's  Court  is  an  inferior 
Court  within  section  46  of  the  Judicature  Act, 
1873,  and  where  there  has  been  an  appeal  from 
that  Court  to  a  Divisional  Court  under  that  sec- 
tion no  further  appeal  lies  to  the  Court  of  Ap- 
peal except  by  special  leave  of  the  Divisiorial 
Court.  AppUford  v.  JudHns  (App.),  47  Law  J. 
Bep.  C.P.  616;  Law  Bep.  3  C.P.  D.  489. 

6. — The  Court  of  Appeal  from  inferior  Courts 
has  no  jurisdiction  to  hear  and  determine  ques- 
tions of  law  arising  upon  the  records  of  the 
Mayor's  Court,  London ;  the  proper  tribunal  is 
the  Court  of  Appeal.  Le  BUmoh  v.  Reuter's 
Telegraph  Company,  Law  Bep.  1  Exch.  D.  408. 

(C)  FOBBIGN    ATTAOHMBNT. 

7. — The  operation  of  a  garnishee  order  made 
under  the  Common  Law  Procedure  Act,  1864,  is 
not  suspended  by  the  existence  of  an  attach- 
ment in  the  Lord  Mayor's  Court,  the  former 
being  a  process  of  execution,  the  latter  merely 
a  process  to  compel  an  appearance.  Miehter  v. 
Lamttm,  48  Law  J.  Bep.  Q.B.  184. 

[See  Attaohmbkt,  13, 14.] 

LOBD'S  DAY. 
[See  Coviir  and  Collusion.] 

LOST  WILL. 
[See  Pbobatb,  33.] 
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LOTTERY  ACTS. 

1. — An  association  of  more  than  twenty  per- 
sons was  formed  in  1872  with  the  object  of 
baying  foreign  bonds  and  other  securities  below 
par  value,  and,  after  payment  of  expenses  and 
a  fixed  rate  of  interest  to  all  the  members, 
dividing  the  profits  which  should  be  made  by 
the  sale  of  the  bonds  or  their  payment  off  at 
par,  amOngst  some  of  the  members,  who  were 
to  be  chosen  by  lot  at  annual  drawings  for  that 
purpose.  The  association  was  not  registered 
under  the  Companies  Act.  There  was  a  trust 
deed  which  set  out  in  detail  the  working  of  the 
scheme.  In  an  action  against  a  former  trustee  for 
alleged  breaches  of  trust, — Held,  that  the  action 
could  not  be  maintained,  inasmuch  as  the  as- 
sociation was  one  formed  for  gain,  and,  not  being 
registered,  was  illegal.  Semble,  that  it  was  also 
illegal  under  the  Lotteries  Acts.  Syltei  v.  Beadan, 
48  Law  J.  Bep.  Chanc.  822  ;  Law  Rep.  11  C^i.  D. 
170. 

[But  see  Compant,  C  4.] 

2. — A  society  avowedly  constituted  for  the 
benefit  of  its  members  making  certain  of  them 
entitled  to  particular  benefits  by  the  process  of 
periodical  drawings  does  not  come  within  the 
Lottery  Acts.  Wallingford  v.  The  Mutual 
Society  (H.L.),  Law  Rep.  6  App.  Cas.  686 ;  60 
Law  J.  Rep.  C.P.  49. 

LUGGAQE. 
Pa$ienger^,  ea/rriage  of,    [See  Cabbibb,  I-I4.] 

LUNATIC. 

(A)  JUBISDICTION  AND  PbACTICB  IN  LUNACY, 
(a)  Tnutee  Act :   vetting  order :  appoint- 
ment of  new  tnutees, 
(fi)  Ouitodytmaintenanceand  gua/rdian$hip 

of  lunatic, 
{fl)  Committee :  powers  of 
(<0  Inepection  of  doeuments, 
(jb)  Costs  of  lunacy  proceedings, 

(B)  Peopbbtt  of  Lunatic. 

(a)  Heai  estate :  powers  of  court, 

(1)  Heservaiion  of  minerals, 

(2)  Mepairs  a/nd  improvements, 
(8)  Raising  charges, 

(4)  Barring  estate  tail, 
(6)  Foreign  lunatic, 
(>)  SummoTv  jurisdiction  where  property 

IfiOOl.  or  less. 
(c)  Payments    and   re-in/eestments    under 

Lands  Clauses  Act, 
{d)  Authority  to  pledge  credit  of  lunatic, 

(C)  Paupeb  Lunatic,  Maintbnangb  of. 

(D)  Cbihinal  Lxtnatio. 

(E)  Rbcbption  of  Lunatic  in  Unlicbnsbd 

HOUSB. 

[Application  of  sum  payable  by  friendly 
society  to  pauper  having  wife,  &c.,  dependent 
on  him,  for  benefit  of  wife,  &c.  42  k  43  Vict. 
c.12.] 

[Jurisdiction  in  Lunacy  conferred  upon  the 


County  Courts  in  Ireland  in  certain 
k  44  Vict.  c.  89.] 
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(A)  JUBISDICTION  AND  PbACTICB  IN  LUNACT. 

(a)  Trustee  Act :  vesting  order  :  appointment 
of  new  trustees. 

1. — A  petition  under  the  Trustee  Acta,  for  the 
appointment  of  new  trustees  in  the  place  of 
two  deceased  trustees,  and  of  one  of  the  sur- 
viving trustees  who  was  lunatic,  though  not  so 
found  by  inquisition,  need  not  be  presented  in 
lunacy,  no  vesting  order  being  askeid  for.  In  re 
Viekers'  Trusts,  46  Law  J.  Rep.  Ghana  16 ;  Law 
Rep.  3.  Ch.  D.  112. 

2.  —  On  a  petition  in  lunacy  and  in  the 
Chancery  Division,  the  Court  of  Appeal  ap- 
pointed new  trustees  of  land  partly  in  Ireland, 
on  the  lunacy  of  the  sole  surviving  trustee.  In 
re  Zamatte,  Law  Rep.  4  Ch.  D.  325. 

(h)  Custody,  maintenance  and  guardianship 

of  lunatic. 

8. — The  Chanceiy  Division  has  jurisdiction 
to  make  orders  for  the  custody  and  main- 
tenance of  persons  of  unsound  mind  not  so 
found  by  inquisition,  although  'their  property 
exceed  the  limit  of  1,000Z.  of  capital  or  60l 
of  income,  fixed  by  the  Lunacy  Regulation 
Act,  1862,  section  12;  but  semble,  such  an 
order  will  not  be  made  in  a  case  where  there 
is  any  likelihood  of  a  commission  of  lunacy 
being  issued.  Vane  v.  Vane,  45  Law  J.  Rep. 
Chanc.  381 ;  Law  Rep.  2  Ch.  D.  124. 

4.~A  testator  devised  real  estate,  and  be- 
queathed his  residuary  personal  estate  to  trus- 
tees upon  trust,  that  they,  in  their  discretion 
and  of  their  uncontrollable  authority,  should 
pay  and  apply  the  whole  or  such  portion  only 
of  the  annual  income  of  his  real  and  reslduaiy 
personal  estate  as  they  should  think  expedient 
to  or  for  the  maintenance  of  his  wife  (a  lunatic) 
at  such  time  or  times  and  in  such  proportions 
and  manner  in  all  respects  as  his  trustees  should 
think  most  conducive  to  her  comfort,  enjoy- 
ment and  convenience,  without  being  liable  to 
account  for  such  payment  and  application.  The 
lunatic  became,  on  her  husband's  death  without 
issue,  entitled  under  her  marriage  settlement  to 
a  life  interest  in  certain  funds,  and  absolutely 
to  other  funds  therein  respectively  comprised. 
By  an  order  of  the  Lords  Justices  in  Lunacy 
it  was  ordered  that  without  prejudice  to  the 
question  as  to  the  primary  liability  of  the  tes- 
tator's estate  to  provide  for  the  maintenance 
of  the  lunatic,  the  sum  of  696Z.  a  year  should 
be  applied  for  that  purpose : — Held  (aflftrming 
the  decision  of  the  Court  of  Appeal^  with  a 
slight  variation),  that  the  trustees  had  an  abso- 
lute discretion  as  to  whether  or  not  they  would 
api^y  any  and  what  part  of  the  income  of  the 
testator's  estate  for  the  maintenance  of  the 
lunatic,  and  that  the  Court  was  not  entitled  to 
control  or  interfere  with  such  discretion.  OiS' 
home  V.  Gisbome  (H.L.),  46  Law  J.  Bep.  Chanc. 
566 ;  Law  Bep.  2  App.  Cas.  300. 
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6. — The  Chancery  Division  has  no  jurisdic- 
tion to  appoint  a  guardian  to  a  person  of  nn- 
soond  mind  not  so  found ;  it  only  has  power, 
in  administering  the  trosts  of  such  a  person's 
property,  to  direct  the  income  of  that  property 
to  be  applied  for  his  maintenance.  Vane  v.  Varie 
(45  Law  J.  Rep.  Chanc.  381 ;  No.  3  supra)  ques- 
tioned. In  re  BUgh  (App.),  49  Law  J.  Bep. 
Chanc  66 ;  Law  Rep.  12  Ch.  D.  861. 

6. — A  claim  for  the  past  maintenance  of  a 
lunatic  being  simply  a  debt  of  the  lunatic,  the 
Court  will  not  pay  out  of  the  lunatic's  estate 
in  Court  more  than  six  years'  arrears  of  such 
maintenance.  In  re  Oibton  (Law  Rep.  7  Chanc. 
52)  explained.  In  re  Harris  (App.),  49  Law  J. 
B^.  Chanc  327. 

7. — A  person  of  nnsound  mind  not  so  found 
petitioned  for  payment  ont  of  a  fund  in  Court 
and  for  the  appointment  of  a  guardian.  The 
fund  was  ordered  to  be  paid  to  the  proposed 
guardian,  he  undertaking  to  apply  it  for  the 
maintenance,  comfort  and  support  of  the  peti- 
tioner. Vane  v.  Vane  (No.  3  supra)  corrected. 
In  re  Brandon's  Trusts,  Law  Rep.  13  Ch.  D. 
773. 

If^ant  of  unsound  mind :  jurisdiction  of  court 
as  to  custody  and  education,  [See  LANCA8TBB 
Palatine  Coubt,  3.] 

(o)  Committee :  powers  of. 

Divorce  suit :  power  to  institute,  [See  DivoBCS, 
14.] 

Exeotition  cf  leate  hv  committee.  [See  Lbabe, 
14.] 

No  power  to  appoint  proxy  to  prove  in  Uquida' 
turn,    [See  Bankbuptcy,  K  16.] 

(<Q  Inspection  of  documents. 

8. — Before  a  committee  had  been  appointed 
of  a  lunatic's  estate  the  Court  made  an  order 
for  the  official  solicitor  to  inspect  securities  and 
other  documents  deposited  by  the  lunatic  with 
a  company  for  safe  custody.  In  re  Campbell 
(App.),  Law  Bep.  13  Ch.  D.  323. 

9. — The  Court  will  order  production  of  all 
documents  in  the  custody  of  the  Master  or 
Begistrar  relating  to  the  estate  of  a  deceased 
lunatic,  on  the  application  of  a  person  claiming 
under  him.  But  such  person  must  make  out  a 
prima  facie  title  to  the  estate.  In  re 
(App.),  Law  Bep.  15  Ch.  D.  286. 

(0  Costs  of  lunacy  proceedings. 

10. — When  costs  have  been  properly  incurred 
for  the  protection  of  a  lunatic  and  of  his  estate, 
the  Court  has  jurisdiction  under  section  11  of 
the  Lunacy  Begulation  Act,  1862,  to  order  such 
costs  to  be  paid  out  of  the  lunatic's  estate,  al- 
though the  lunatic  has  died  before  a  committee 
has  been  appointed,  and  there  are  no  funds  in 
Court.  In  re  Meares  (App.),  48  Law  J.  Bep. 
Chanc.  190 ;  Law  Bep.  10  Ch.  D.  552. 

11« — On  a  petition  for  an  enquiry  in  lunacy, 
the  medical  yisitor  was  directed  to  visit  the 


alleged  lunatic,  and  on  his  report  an  enquiry 
was  directed,  on  which  the  alleged  lunatic  was 
found  sane.  The  petitioner  was  only  a  neigh- 
bour of  the  alleged  lunatic,  and  it  appeared 
that  he  was  indemnified  by  his  solicitor  against 
costs.  On  an  application  by  the  petitioner  for 
payment  of  his  costs  out  of  the  estate,  and  a 
cross  application  to  charge  the  petitioner  with 
all  the  costs, — Held,  under  the  circumstances, 
that  no  order  should  be  made  as  to  costs.  In 
re  S.  {an  alleged  lunatic)  (App.),  46  Law  J.  Bep. 
Chanc.  233 ;  Law  Bep.  4  Ch.  D.  301. 

(B)  Pbopbbty  of  Lunatic. 

(a)  Ileal  estate. 

(1)  Beservation  of  minerals. 

12. — Under  the  Lunacy  Begulation  Act,  1863, 

section  124,  the  Court  has  power  to  make  an 

exchange  of  the  land  of  a  lunatic  without  the 

minerals  under  it.    In  re  Dicoonson  (App.),  Law 

Bep.  15  Ch.  D.  316. 

(2)  Bepawrs  and  improvements  of  estate. 

13^ — ^Where  the  income  of  a  lunatic  was  far 
more  than  sufficient  for  his  requirements,  and 
repairs  and  improvements  were  expedient  upon 
an  estate  of  which  he  was  tenant-in-tail  in 
possession,  and  there  was  a  sufficient  fund  of 
personalty  to  which  the  lunatic  was  absolutely 
entitled,  the  Court  nevertheless  ordered  that 
the  amount  required  for  repairs  and  improve- 
m&its  should  be  raised  by  mortgage  of  the  real 
estate.  In  re  6Hst  (App.).  Law  Bep.  6  Ch.  D. 
881. 

(3)  Baising  charges. 

14. — ^Where  portions  were  ndseable  by  mort* 
gage  of  an  estate  of  which  a  lunatic  was  tenant- 
in-tail,  the  Court  directed  that  the  mortgage 
should  be  made  for  a  term  of  years,  and  with- 
out a  power  of  sale,  holding  that  the  interest 
of  the  remainderman  ought  not  to  be  barred 
further  than  necessary.  In  re  Pares  (App.), 
Law  Bep.  2  Ch.  D.  61. 

(4)  Barring  estate  taU. 

16,— Where  a  lunatic  was  tenant  for  Ufe  and 
protector,  the  Court  refused  to  consent  to  the 
bajring  of  the  entail  for  a  purpose  which  would 
benefit  the  remainderman  only  and  not  the 
lunatic    In  re  Thwrp  (App),  Law  Bep.  3  Ch. 

D.  59.  ^    .  J.  X.. 

16.— The  Court  under  its  lunapy  jurisdiction 
has  power  to  bar  the  estate  tail  of  a  lunatic, 
but  such  jurisdiction  will  only  be  exercised  so 
as  not  to  afEect  the  rights  of  the  persons  en- 
titled in  remainder.  In  re  Pares.  LiUingston 
V.  Pares  (App.),  Law  Bep.  12  Ch.  D.  333. 

(5)  Foreign  lunatic. 

17.--A  fund  of  upwards  of  13,000Z.  Consols, 
representing  the  proceeds  of  sale  of  real  estate, 
the  absolute  property  of  a  foreign  lunatic, 
which  had  been  sold  by  order  of  the  Court 
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undor  the  powers  of  the  Fartition  Act,  1868, 
was  standing  in  Court  to  the  credit  of  the 
lunatic.  The  owrator  ad  bona  of  the  lunatic, 
duly  appointed  according  to  the  law  of  the 
country  in  which  the  lunatic  resided,  and  who 
aooording  to  that  Uw  had  the  fullest  powers 
and  control  over  the  lunatic's  real  and  personal 
estate,  petitioned  for  the  transfer  of  the  fund 
to  him : — Held,  that  the  fund,  as  representative 
of  real  estate  sold  under  special  legislation,  was 
subject  to  the  laws  of  this  oountiy  relative  to 
real  estate,  and  must  remain  in  Court  as  a  fund 
which  might  devolve  upon  the  heir-at-law  of 
the  lunatic,  and  that  the  ou/rator  ad  bona  was 
only  entitled  to  receipt  of  the  dividends. 
Orivmood  v.  BarteU,  46  Law  J.  Bep.  Chanc. 
788. 

Correction  of  erroneous  reference  in  the 
judgment  in  Soatt  v.  Bentley  (1  Kay  k  J.  281 ; 
24  Law  J.  Bep.  Chanc.  244).    Ibid. 

(fi)  Summarp  juritdiction  where  property 
1,000{.  or  leu, 

18. — ^In  order  to  ascertain  whether  the  pro- 
perty of  a  person  of  unsound  mind  is  of  the 
amount  of  1,0002.  or  less,  so  as  to  bring  the 
case  within  26  k,  26  Vict.  c.  86.  s.  12,  his 
debts  and  the  expenses  incurred  in  his  past 
maintenance  must  be  deducted.  In  re  Fair- 
oUfth  (a  tuppoied  IwnaHe)  (App.),  Law  Rep. 
13  Ch.  307. 

(c)  Payments  and  re-inveetmenU  wider  Lands 

Clauses  Act, 

Payment  out  to  tenant  in  tail,  [See  Lands 
Clauses  Act,  34.] 

Payment  in  and  reinvestment  of  lunatie's  maney 
under  Lands  Clauses  Act,  [See  Lands 
Clauses  Act,  18,  25.] 

(<0  Authority  to  pledge  credit  of  lunatic. 

19* — The  defendant  having  held  out  his  wife 
to  the  plaintiff  as  having  authority  to  pledge 
his  credit,  afterwards  became  insane.  l£e 
plaintiff,  being  unaware  of  the  insanity,  con- 
tinued to  supply  the  wife  with  goods  on  credit : 
— Held,  that  the  defendant  was  liable  to  the 
plaintiff  for  the  price  of  the  goods  so  supplied. 
Drew  V.  Nvn/n  (App.),  48  Law  J.  Bep.  Q.B.  691 ; 
Law  Bep.  4  Q.B.  D.  661. 

Insanity  so  great  as  to  deprive  the  insane 
person  of  any  contracting  mind  revokes  an 
authority  given  by  him,  when  sane,  to  an  agent, 
and  an  agent  who,  after  knowledge  of  such  in- 
sanity on  the  part  of  the  principal,  continues  to 
act  on  the  authority  so  given  will  himself  be 
liable  to  the  person  with  whom  he  so  deals. 
Ibid. 

(C)  Paupbr  Lunatic,  Maintbnanob  of. 

20. — A  pauper,  bom  in  1840  in  the  appellant 
union,  had  never  acquired  a  settlement  in  her 
own  right.  The  pauper's  father  was  bom  in  the 
L.  union,  and  he  had  never  acquired  a  settle- 


ment elsewhere : — Held  (following  the  decision 
in  The  Ouardians  cf  the  Westbury  Union  v.  The 
Overseers  of  Barrow-in-FurnesSf  47  Law  J.  Bep. 
M.C.  79),  that  the  36th  section  of  39  &  40  Vict, 
c.  61  was  retrospective  inlts  operation,  and  that 
therefore  the  pauper  at  the  age  of  sixteen 
acquired  her  father's  settlement,  which  was  a 
birth  settlement,  and  could  be  ascertained  with- 
out enquiry  into  his  derivative  settlement. 
I%e  Guardians  of  the  Hereford  Union  v.  The 
Ouardians  of  the  Warwieh  Union,  48  Law  J. 
Bep.  M.C.  111. 

21.— Where,  under  16  k  17  Vict,  c.  97.  s.  96 
(the  Lunatic  Asylums  Act),  an  order  is  made 
for  the  payment  to  the  proprietor  of  an  asylum, 
in  which  a  pauper  lunatic  is  confined,  of  the 
reasonable  charges  of  his  maintenance  by  the 
gfuardians  of  the  union  from  which  such  lunatic 
has  been  sent  for  confinement,  there  is  no  limit 
to  the  retrospective  character  of  such  order,  but 
the  g^uardians  upon  whom  it  is  made  must  pay 
under  it  in  respect  of  any  number  of  previous 
years*  charges  comprised  in  it,  notwithstanding 
that,  by  section  97,  they  can  only  recover  one 
year's  charges  from  the  union  that  may  ulti- 
mately be  adjudged  to  be  the  union  of  settle- 
ment of  the  pauper.  Finch  v.  The  Guardians 
of  the  Yorh  Union,  46  Law  J.  Bep.  M.C.  120 ; 
Law  Bep.  2  Q.B.  D.  16. 

I. — ^An  order   of  removal  was   made   by 


justices  in  1876,  for  the  removal  of  a  pauper  to 
the  appellants'  union,  on  the  ground  of  his 
having  acquired  a  settlement  by  birth  there. 
On  the  21st  of  April,  1877,  the  Queen's  Bench 
Division,  on  a  Special  Case  stated  by  the  Ses- 
sions, quashed  the  order,  on  the  ground  that  the 
pauper's  settlement  was  that  acquired  from 
his  grand&ther  in  the  parish  of  B.,  which  was 
no  {Murt  of  the  appellants'  union.  Between  the 
date  of  the  hearing  at  the  Sessions  and  the 
decision  of  the  High  Court,  namely,  on  the  16th 
of  August,  1876,  the  Divided  Parishes,  kc.,  Act 
(39  k  40  Vict.  c.  61)  came  into  operation,  and 
abolished,  inter  aUa,  the  derivative  settlement 
upon  which  the  appellants  relied ;  and  on  the 
16th  of  May,  1877,  the  justices  made  a  fresh 
order  for  the  removal  of  the  pauper  to  the  ap- 
pellants' union : — Held,  that  such  last-men- 
tioned order  of  removal  was  wrongly  made, 
inasmuch  as  the  parties  were  concluded  by  the 
quashing  of  the  previous  order  of  removal. 
Held  also,  that  as  there  was  in  respect  of  the 
pauper  a  pending  order  of  removal  within  the 
meaning  of  39  k  40  Vict.  c.  61.  s.  36,  the  pro- 
visions of  that  Act  relating  to  settlements  had 
no  application.  The  Guoflrdians  of  Barton 
Regis  Union  v.  The  Churchwardens,  ^c,  qf 
Liverpool,  47  Law  J.  Bep.  M.C.  62 ;  Law  Bep. 
3  Q.B.  D.  296. 

28.— An  order  on  petition  in  1866  directed 
that  a  pauper  lunatic  should  continue  in  a 
specified  asylum,  and  that  30Z.  per  annum  should 
be  paid  for  his  maintenance  out  of  a  fund  in 
Court  to  which  he  was  entitled.  In  1869  he 
was  removed  to  another  asylum  by  the  order  of 
justices,  and  without  any  order  in  Chanceiy, 
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and  the  payment  ceased.  On  his  death  in 
1876, — Hcdd,  that  his  legal  personal  representa- 
tiye  was  entitled  to  the  fond,  and  any  claim  for 
his  maintenance  was  a  mere  debt.  In  re 
Marmam^'t  Tnuts  (App.),  Law  Bep.  8  Ch.  D.  266. 
24. — Where  the  visitors  of  an  asylmn  have 
ordered  a  pauper  lunatic  confined  therein  to  be 
discharged  therefrom  mider  section  80  of  the 
Lmiatic  Asylnms  Act,  1863  (16  &  17  Vict.  c.  97), 
the  overseers  of  the  parii^  from  which  the 
lunatic  was  sent  to  the  asylum  are  bound  under 
that  section  to  remove  him  to  their  parish,  not- 
withstanding that  it  has  been  adjudged  that 
the  lunatic  was  not  settled  in  that  parish,  and 
that  his  parish  of  settlement  could  not  be 
ascertained.  The  Overseers  of  Liverpool  v. 
The  Laneatter  Ltmatio  Asjflvm,  Law  Bep.  5  Ex. 
D.  216. 

[And  see  Poor  Law,  16, 17.] 

(D)  Criminal  Lunatic. 

26. — The  last  legal  settlement  of  a  criminal 
lunatic  into  which  the  justices  are  directed  to 
enquire  by  section  7  of  3  and  4  Yict.  c.  64,  upon 
an  application  for  an  order  of  maintenance,  is 
the  settlement  at  the  date  of  such  enquiry,  and 
not  at  the  date  of  the  order  for  removal  to  the 
asylum.  The  ChuvrdAems  of  BaHon  ItegU  Poor 
Lam  Union  v.  The  Clerh  of  the  Petioefor  Berkt, 
48  Law  J.  Bep.  M.C.  61 ;  Law  Bep.  4  Q.B.  D. 
37. 

(E)  Bbcbption  of  Lxtnatio  in  Unlicensed 

House. 

26.— 8  &  9  Yict.  c.  100.  s.  44,  makes  it  an 
offence  for  any  person  to  receive  two  or  more 
lunatics  into  any  house,  unless  such  house  shall 
be  an  asylum  or  hospital  registered  under  the 
Act,  or  a  house  duly  licensed  under  the  Act : — 
Held,  that  to  constitute  such  an  offence,  know- 
ledge or  absence  of  knowledge  of  the  person 
receiving  lunatics  as  to  their  lunacy  is  imma- 
terial. The  defendant  was  convicted  under 
such  Act,  but  it  was  specially  found  by  the  jury 
that  though  the  persons  so  received  were  lunatic, 
the  defendant  honestly,  and  on  reasonable 
grounds,  believed  that  they  were  not  lunatic. 
Held,  that  such  belief  was  immaterial,  and  that 
the  conviction  was  right.  Beg.  v.  Bishop 
(C.C.B.),  49  Law  J.  Bep.  M.C.  46;  Law  Bep.  6 
Q.B.  D.  269. 

Liquidation  petition :  signatwre  of  next  friend, 
[See  Bankbuftcy,  M  28.] 

Wife  of  egttUyof,  to  a  settlement,    [See  Hus- 
band AND  WIVE,  21. 

LUNATIC  ASYLUM. 

InhaHted  house   duty  payable    in  respect  of 
[See  Inhabited  House  Duty,  2.] 

Beeeption  of  Itmaticin  urdicensed  house :  honest 
belief.    [See  Lunatic,  26.] 

Statute  of  Limitations :  past  maintenance   of 
lunatiOf  claim  for.    [See  Lunatic,  6.] 


MACHINBBY. 
UTew  combination  of .    [See  Patent,  6.] 

MAINTENANCE. 

Oift  of  income  for.    [See  Will  Constbuction, 
L4-6.] 

Infant,  of,    [See  Infant,  1-7.] 

Lunatic,  of.    [See  LUNATIC,  3-7.] 

Imnatic,  pauper,  qf.    [See  LUNATIC,  21-26.] 

Suit,  of.    [See  Champerty.] 

MALICIOUS  INJUBY  TO  PBOPEBTY. 

1. — Placing  poisoned  flesh  in  an  enclosed 
garden  in  order  to  destroy  a  dog  which  is  in  the 
habit  of  straying  there  is  not  an  offence  under 
24  &  26  Vict.  c.  97.  s.  41,  but  (semble)  is  within 
27  &  28  Vict.  c.  116.  s.  2.  Bofniel  V.  James,  Law 
Bep.  2  C.P.  D.  361. 

2.— By  the  side  of  the  highway  and  under  the 
entrance  to  T.'s  premises  a  drain  ran.  T.  sub- 
stituted for  it  a  culvert,  and  by  so  doing  raised 
the  entrance  and  the  part  of  the  highway 
adjoining  it.  The  surveyor  of  the  highways 
served  T.  with  a  notice  to  reinstate,  alleging 
that  the  culvert  caused  a  nuisance  to  the  high- 
way. On  T.'s  failing  to  reinstate  the  highway 
the  surveyor  himself  removed  the  culvert,  and 
in  doing  so  broke  some  of  the  tiles : — ^Held,  that 
an  information  against  the  surveyor  under  the 
62nd  section  for  malicious  injury  to  property 
ought  to  be  dismissed.  Benny  v.  Thwaites,  46 
Law  J.  Bep.  M.C.  141 ;  Law  Bep.  2  Bx.  D.  21. 

3, — If  a  man  cause  the  death  of  a  mare 
from  internal  injuries,  not  intending  by  his  act 
to  kill,  maim  or  wound  her,  but  knowing  that 
the  act  would  or  might  kill,  maim  or  wound 
her,  and  acting  recklessly,  and  not  caring  whe- 
ther she  was  injured  or  not,  though  without  any 
ill-will  or  spite  either  towards  the  owner  of  the 
animal  or  the  animal  itself,  and  without  any 
motive  except  the  gratification  of  his  own  de- 
praved tastes,  he  is  guilty  of  maliciously  killing 
the  mare  contrary  to  the  24  &  26  Vict.  c.  97.  s. 
40.  Reg,  v.  Welch  (C.C.B.),  46  Law  J.  Bep. 
M.C.  17 ;  Law  Bep.  1  Q.B.  D.  23. 

MALICIOUS  PBOSBCUTION. 

1, — Creditors  have  reasonable  and  probable 
cause  for  the  arrest  of  a  debtor  under  the 
Bevised  Statute  of  Nova  Scotia,  c.  94.  s.  31  if 
they  believe  that  the  debtor  (the  drawer  of  bills 
of  exchange)  is  about  to  leave  the  country,  and 
that  their  remedy  will  be  lost,  although  they 
may  have  a  remedy  against  the  indorsees.  The 
Bank  of  British  North  America  v.  Strong  (P.C.), 
Law  Bep.  1  App.  Cas.  307. 

2. — L.  was  mortgagee  in  fee  of  a  dwelling- 
house,  the  possession  being  left  in  the  mort- 
gagor. The  mortgagor  while  in  possession  let 
the  house  to  T.  for  a  goods  store.  It  was  other- 
wise unoccupied.     Barly  one  morning  during 
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the  oontinnanoe  of  T.'b  tenancy,  L.,  without 
giving  any  notice  to  the  mortgagor  or  to  T., 
went  to  the  house  in  company  with  a  carpenter 
and  another  man.  The  carpenter  open^  the 
front  door,  and  the  other  man  entered  the 
house.  L.  and  the  caipenter  remained  on  the 
door-step,  the  latter  being  employed  in  putting 
on  a  new  lock.  While  this  was  happening  T. 
and  his  brother-in-law  W.  with  several  other 
persons  came  up,  and  T.  and  W.  climbed  into 
the  house  through  a  window,  and  after  a  slight 
struggle  expelled  L.  and  his  men  from  the 
premises.  L.  indicted  T.  and  W.  and  others  for 
a  forcible  entry,  riot,  affray  and  assault.  T. 
and  W.  were  tried  and  acquitted.  They  de- 
fended themselves  by  the  same  solicitor,  and 
incurred  joint  costs.  T.  and  W.  then  brought 
an  action  against  L.  for  msdicious  prosecution, 
and  obtained  a  verdict,  subject  to  leave  to  move 
to  enter  a  verdict  for  L.  upon  the  grounds — 
first,  that  there  was  no  reasonable  and  probable 
cause  for  the  prosecution;  second,  that  there 
was  no  evidence  of  malice ;  third,  that  there 
was  no  joint  cause  of  action.  The  Court  of 
Exchequer  having  set  aside  the  verdict,  and 
entered  a  verdict  for  L.,  and  the  Court  of 
Exchequer  Chamber  having  reversed  the  de- 
cision of  the  Court  of  Exchequer, — Held  (re- 
versing the  decision  of  the  Court  of  Exchequer 
Chamber),  that  there  was  reasonable  and  pro* 
bable  cause  for  the  prosecution,  on  the  ground 
that  the  facts  sheweid  that  T.  and  W.  were,  at 
the  time  of  the  expulsion  of  L.,  disturbing  a 
possession  which  had  been  lawfully  acquired  by 
him.  Lorn  V.  Telford  (H.L.),  45  Law  J.  Rep. 
Exch.  613 ;  Law  Bep.  1  App.  Ca&  414. 

Per  Loid  Cairns. — That  under  the  circum- 
stances of  the  case  it  was  not  necessary  to 
decide  the  question  whether  there  was  or  was 
not  a  joint  cause  of  action  in  T.  and  W. ;  but 
semble,  that  had  the  question  been  before  the 
House,  it  would  probably  have  been  answered 
negatively.    Ibid. 

Avthviity  of  hcmk   manoffer   to  proteowte  on 
hohalfqf  hank,    [See  Bakkbb,  3.] 

MALT. 

[Repeal  of  duties  on  malt  and  provisions  as 
to  malt  in  stock.    48  &  44  Vict.  o.  20.] 


MANDAMUS. 

(A)  JUBISDICTION  TO  GRANT. 

(B)  When  g&antbd. 

(A)  JUBISDIOTION  TO  GRANT. 

Quathmg  conviction  on  a  point  of  law  Tvithotet 
hearing  evidence. 

1. — ^Where,  on  an  appeal  against  a  conviction 
coming  on  fbr  hearing  at  the  Sessions,  objection 
was  taken  to  the  conviction  by  reason  of  the 
omission  of  certain  words  alleged  to  be  material, 
and  the  justices,  after  discussion,  quashed  such 


oonviction,  dedining  either  to  amend  or  hear 
the  evidence,  the  Court  has  no  power  to  inter- 
fere by  mandamus,  there  having  been  a  decision 
on  the  legal  merits.  Reg.  v.  The  Justieef  of 
Middleiex.  8lade'i  Case,  46  Law  J.  Rep.  M.C. 
225 ;  Law  Rep.  2  Q.B.  D.  516. 

Pending  oaiue. 

2. — A  writ  of  mandamus  under  section  26, 
sub-section  8  of  the  Judicature  Act,  1878,  can 
only  be  obtained  in  a  pending  cause  or  matter ; 
the  prerogative  writ  being  preserved  to  the 
Queen's  Bench  Division  by  section  34.  In  re 
The  Paris  Skating  Mink  Company  {Limited),  46 
Law  J.  Rep.  Chanc.  881 ;  Law  Rep.  6  Ch.  D. 
731. 

Discretion  of  court. 

8. — A  writ  of  mandamus  is  a  prerogative 
writ,  and  not  a  writ  of  right,  and  in  this  sense 
the  granting  of  it  is  in  the  discretion  of  the 
Court,  and  that  discretion  cannot  be  questioned. 
A  peremptory  mandamus  is  not  a  mere  dealing 
with  the  writ,  but  is  a  determining  of  the  righ^ 
and  in  granting  it  the  Court  decides  upon  the 
merits  of  the  case,  and  not  upon  their  own  dis- 
cretion, and  their  judgment  is  subject  to  review, 
per  Lord  Chelmsford.  Beg.  v.  All  Saints, 
Wigan,  Churchwardens  of  (H.L.),  Law  Rep.  I 
App.  Gas.  611. 

(B)  When  granted. 

To  raUwag  company  to  comply  with  order  of 
Board  of  Trade. 

4. — A  mandamus  will  not  lie  to  compel  a  rail- 
way company  to  construct  a  bridge  in  lieu  of  a 
level  crossing  pursuant  to  an  order  of  the  Boazd 
of  Trade  where  it  appears  that  the  company 
are  wholly  without  funds,  and  have  not  the 
means  of  providing  the  money  required  for 
that  purpose.  In  re  The  Bristol  and  North 
Somerset  Railway  Company,  47  Law  J.  Bep. 
Q.B.  48 ;  Law  Rep.  3  Q.B.  D.  10. 

To  justices  to  hear  proceedings, 

6. — An  information  for  a  conspiracy  against 
a  number  of  persons,  supported  by  evidence 
which,  if  true,  clearly  proved  the  chaige,  was 
laid  before  justices,  with  an  application  to 
grant  summonses  against  such  persons.  The 
justices,  without  hearing  any  evidence  in  con- 
tradiction, or  saying  that  they  disbelieved  the 
evidence  tendered,  refused  the  application.  By 
affidavit,  on  shewing  cause  against  a  rule  for  a 
mandamus  to  compel  them  to  hear  and  deter- 
mine the  application,  they  stated  that  they  came 
to  the  conclusion  that  they  should  not  be  justi- 
fied in  granting  the  summonses  against  the  said 
persons  for  the  offence  of  conspiracy: — Held, 
that  although  a  discretion  is  given  to  justices 
by  Jervis*s  Act  (11  &  12  Vict.  c.  42),  s.  9,  whe- 
ther or  no  they  will  issue  their  summons  or 
warrant,  yet  they  must  exercise  that  discretion 
upon  the  facte  before  them ;  and  that  here,  as 
the  justices  had  not  said  that  they  disbelieved 
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the  eyidenoe,  bnt  only  that  they  came  to  the 
oonclosion  that  they  should  not  be  justified  in 
granting  the  summonses,  they  most  have  acted 
upon  some  extraneous  knowledge  or  belief,  and 
had,  in  ^ect,  declined  jurisdiction ;  that  there- 
fore a  mandamu$  might  go  to  compel  them  to 
proceed  to  hear  and  determine  the  application. 
Eegina  v.  Adamion,  46  Law  J.  Bep.  M.C.  46 ; 
Law  Bep.  1  Q.B.  D.  201. 

Cbmpaniet  Act,  section  42,  wider.  [See  Compant, 
Die.] 

To  admit  director  to  qffice.  [See  Company,  D  46.] 

To  local  board :  neglect  cf  public  duty,  [See 
NtriBANCB,  6.] 

To  jiuticei  to  hear  application  for  certificate 
under  32  ic  33  Viet,  o,  27.  [See  Ale- 
HOUBB,  2.] 

To  college  to  examine  candidate  for  feUowship. 
[See  Univeesity.] 

To  Quarter  Seuiont :  appeal:  inifi{jfieieney  of 
notioei.    [See  Alehouse,  24.] 

MANDATOBY  INJUNCTION. 
[See  Injunction.] 

MANOB. 

Outtom:  evidenoe  of:  allowing  lord  to  approve, 
[See  Common,  4.] 

Custom :  rights  cf  common :  presoription.  [See 
Common,  2.] 

Minerals :  right  of  lord  to  take  and  sell  marl. 
[See  Common,  6.] 

Pannage,  right  of,    [See  Common,  3.] 

Watte  cf  manor :  cownty  vote.  [See  Pablia- 
MBNT,  10.] 

MANSLAUGHTEB. 

L— By  31  and  32  Vict,  a  122.  s.  37,  when 
any  parent  sliall  wilfully  neglect  to  provide 
medical  aid  for  his  child,  bdng  in  his  custody 
and  under  the  age  of  fourteen  years,  whereby 
the  health  of  such  child  shall  be  seriously 
injured,  he  is  guilty  of  an  offence  punishable 
sommarily  before  justices.  Since  that  statute, 
if  from  a  conscientious  religious  conviction 
that  in  answer  to  prayer  God  would  heal  the 
sick,  and  in  obedience  to  the  tenets  of  a  sect 
called  the  Peculiar  People,  and  not  from  any 
intention  to  avoid  the  pierformance  of  his  duty 
to  his  child  or  to  break  the  law,  the  parent  of  a 
sick  child,  being  one  of  such  sect,  wmle  furnish- 
ing it  with  all  necessary  food  and  nourishment, 
refuse  to  call  in  medical  aid,  though  well  able 
to  do  so,  and  the  child,  in  the  opinion  of  the 
jury,  die  from  not  having  such  medical  aid,  it 
is  manslaughter.  Beg.  v.  Downes  (C.C.B.), 
46  Law  J.  Bep.  M.C.  8 ;  Law  Bep.  1  Q.B.  D.  26. 

MANUFACTOBY. 
Meaning  of  term,  [See  Lands  Clauses  Act,  2.] 


MABGINAL  NOTE. 
In  wiU,  effect  of.    [See  Scotch  Law,  30.] 

MABINE  INSUBANCE. 

(A)  Vaudity  op  Policy. 

(«)  <  Withotst  benefit  of  salvage':  19  6ho.  2. 

e.  37. 
(b)  Concealment  of  material  fact. 

(1)  Anteeed&nt  average  loss, 

(2)  Description  of  sulject-matter :  na- 

ture of  interest. 
((;)  Insurcible  interest. 

(d)  BatificatUm  of  authority  of  agent. 

(e)  Under  30  ^  31  Viet,  c.  123.  s.  7. 

(B)  CONSTBUCnON  AND  EFFECT  OF  POLICY. 

(a)  Localised  poUoy  with  power  of  transit : 

delay. 
(ft)  Deviation, 
Ic)  Duration  of  risk:   voyage  varied   by 

memorandum, 
{d)  Voyage  or  time  poUey :  further  period 

tffier  arrival. 
*■  Stranding* 
Insurance    to    cover  lou  of  freight : 

mode  cf    calculating   underwriter's 

liability, 
(g)  Loss  by  perils  of  the  sea:  French  law : 

.English  poUey, 
(A)  Valued  poUoy:  *  freight.* 
(t)  SuMM  and  labouring  clause:    Uability 

cf  undenvriter. 

(C)  Bebteaint  OF  Pbinoes. 

(D)  Pabtial  and  Total  Loss. 

(a)  Partial  loss :  measure  of  damageswhere 

shipowner  elects  to  repair, 

(b)  Constructive    total     loss:     notice    of 

abandonment, 
(o)  Sale  of  ship  by  master. 
(<Q  Ineuranee  limited  to  actual  damage: 

by-law. 
{e)  Total  loss :  refitting :  salvage  and  costs. 
(J)  Inswranee  of  freight. 

(E)  Seawobthiness. 

(«)  Warranty  of:  time  policy. 

(Jb)  Burden  of  proof  of  unseaworthiness. 

(F)  Genebal  Ayebage. 

(G)  Be-insubancb. 

(H)  Bbokeb's  Lien  on  Policies. 
(I)   Actions  and  PB0CEEDiNa& 
(K)  Mutual  Mabine  Inbubance  Associa- 
tion. 

(a)  Winding  up :  outside  debts. 

(Jb)  Action  by  manager  for  contributions. 

[Amendment  of  the  law  relating  to  the 
stamping  of  policies  of  marine  insurance.  39 
Vict.  c.  6.] 

(A)  Validity  of  Policy. 

(a)  "  Without  benefit  of  salvage" :  19  6feo.  2. 

e.37, 

1. — The  plaintiff  effected  a  policy*'  on  com- 
mission and  [or]  profits"  on  goods  «on  ship 
and  [or]  ships,  steamer  and  [or]  steamers,  war- 
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ranted  free  from  all  average,  and  without  bene- 
fit of  salvage,  but  to  paj  loss  on  such  part  as 
does  not  arrive.**  The  goods  on  which  the 
plaintifE  claimed  the  commission  and  profits 
intended  to  be  insured  by  the  policy,  were 
shipped  on  board  two  British  ships,  which  were 
lost  by  the  perils  of  the  seas ;  part  of  the  goods 
were  lost,  and  the  remainder  arrived  in  a 
damaged  condition.  The  plaintiff  having  sued 
the  defendant,  the  underwriter  of  the  policy,  to 
recover  the  amount  subscribed,  or  if  the  poUcy 
were  void,  to  recover  the  premiums  paid, — 
Held,  that  the  policy  was  void,  by  19  Oeo.  2. 
a  37,  for  that  the  statute  forbade  the  use  of 
the  clause  **  without  benefit  of  salvage  to  the 
insurers,"  and  though  the  policy  omitted  the 
words  "  to  the  insurers,"  yet  it  was  suificiently 
obvious  the  insurers  were  not  to  have  the  bene- 
fit of  salvage  to  be  within  the  prohibition  of  the 
statute.  Allkins  v.  Jupe  ;  Stme  v.  Pembroke  ; 
Same  v.  Oppenheim;  and  Same  v.  Ckaity,  46 
Law  J.  Bep.  G.P.  824 ;  Law  Rep.  2  C.P.  D.  376. 

That  policies  on  commission  and  profits  were 
within  tiie  prohibition  of  the  statute^    Ibid. 

That  the  policy  by  giving  the  assured  the 
option  of  tiUdng  goods  either  on  British  or 
foreign  ships  did  not  exclude  British  ships,  so 
as  to  take  the  policy  out  of  the  statute.    Ibid. 

That  the  contract  being  wholly  illegal,  and 
both  parties  being  equally  in  ^ult,  the  pre- 
mium paid  could  not  be  recovered.    Ibid. 

(h)  ConeeaJmewt  of  material  faet» 

(1)  Anteeedent  average  lo$i. 

2. — Action  by  shipowner  on  policies  of  in- 
surance on  the  J.  and  her  freight,  lost  or  not 
lost,  at  and  from  M.  to  U.E.  The  J.  had  ar- 
rived at  M.  after  a  seventeen  days*  voyage  on 
the  27th  of  December.  Shortly  afterwards  she 
lost  an  anchor  in  a  storm,  as  to  which  loss  the 
captain  made  a  protest.  On  the  9th  of  January 
he  wrote  to  the  plaintiff,  to  the  effect  that  he 
had  commenced  loading,  did  not  know  when  he 
would  finish,  but  would  write  again.  He  made 
no  mention  of  the  loss  of  the  anchor.  This 
letter  was  received  on  the  24th  of  January.  No 
subsequent  letter  was  received  by  the  plaintiff. 
The  J.  sailed  on  the  16th  of  January,  and  was 
never  heard  of  again.  On  the  24th  of  February 
the  plaintiff  wrote  to  his  agents  to  insure  the 
ship  and  freight,  saying,  **  I  do  not  know  when 
he  was  ready  to  sail.  I  have  not  had  the  sail- 
ing letter  yet."  No  mention  was  made  of  the 
letter  of  the  9th  of  January,  or  of  its  contents. 
The  agents  on  the  26th  of  February  effected 
the  policies  which  were  sued  on : — Held,  first, 
that  the  mere  fact  that  when  the  policy  was 
effected  there  was  an  antecedent  average  loss, 
which  the  captain  had  omitted  to  communicate 
to  the  owner,  and  the  owner  therefore  could 
not  communicate  to  the  underwriter,  was  not 
enough  to  avoid  the  policy  altogether.  Held, 
secondly,  that  the  question  which  ought  to 
have  been  left  to  the  jury  was  not  whether  the 
J.  was  at  the  time  when  the  policy  was  effected 


an  overdue  or  missing  ship,  but  whether  the 
facts  connected  with  the  letter  of  the  9th  of 
January,  its  date  and  contents,  the  time  of  its 
receipt  and  so  forth,  were  such  facts  as  would 
have  properly  influenced  the  judgment  of  a 
reasonable  underwriter  in  determining  whether 
to  accept  the  risk.  Strihiey  v.  The  Imperial 
Marine  Insurance  Company,  46  Law  J.  Bep. 
Q.B.  396 ;  Law  Bep.  1  Q.B.  D.  607. 

(2)  I^eseriptian  of  ttilfieet-matter :  nature  of 

interest, 

8, — Where  the  subject-matter  of  insurance 
is  properly  described,  the  nature  of  the  in- 
terest, if  immaterial  to  the  risk,  may  be  left  at 
large.  Mackenzie  v.  Whitrvorth  (App.),  46  Law 
J.  Bep.  Bzch.  233 ;  Law  Bep.  1  Ex.  D.  36  (affirm- 
ing the  decision  of  the  Court  of  Exchequer,  44 
Law  J.  Bep.  Exch.  81 ;  Law  Bep.  10  Exch. 
142). 

All  underwriter  having  subscribed  a  marine 
policy  of  insurance  on  certain  goods,  afterwards 
insured  his  risk  by  effecting  with  other  under- 
writers a  policy  on  the  goods,  without  stating 
that  the  latter  transaction  was  a  re-insurance. 
In  an  action  by  him  on  the  second  policy  it  was 
admitted  to  be  the  practice  on  re-insurance  to 
declare  the  nature  of  the  interest.  The  jury 
negatived  oonoealment,  and  found  that  the 
nature  of  the  interest  was  immaterial  to  the 
risk :— Held,  that  the  plaintiff  was  entitled  to 
recover.    Ibid. 

(e)  Insurable  interest. 

4u — A.,  a  London  merchant,  contracted  with 
B.  S.  &  Co.,  of  Calcutta,  fOr  the  purchase  of  a 
cargo  of  rice.  The  contract  was  effected  by  a 
bought  note,  which  expressed  that  A.'s  brokers 
had  bought  for  account  of  A.  of  B.  8.  k  Co. 
the  cargo  of  new  crop  Bangoon  rice,  per  the 
Sunbeam,  at  9<.  Hd,  per  hundredweight  cost 
and  freight,  payment  by  seller's  draft  on  pur- 
chasers at  six  months*  sight,  with  documents 
attached.  A.  afterwards  effected  an  insurance 
with  M.,  at  and  from  Bangoon,  to  any  port  or 
place  of  discharge  in  the  United  Kingdom  or 
Continent  by  the  Sunbeam  on  rice  as  interest 
may  appear.  The  Sunbeam,  an  American  barque, 
preceded  to  Bangoon,  and  commenced  loading 
the  cargo  of  rice  in  the  river,  but  when  8,878 
bags  of  rice  had  been  put  on  board,  and  the 
cargo  was  still  incomplete,  she  suddenly  began 
to  leak,  and  in  the  course  of  the  night  sank  at 
her  anchors  without  any  apparent  cause,  the 
weather  being  fine,  and  the  ship,  as  observed 
by  witnesses  immediately  before  the  accident, 
appearing  to  be  in  good  condition  and  order. 
After  the  loss  of  the  ship  with  all  the  rice 
which  was  on  board,  the  captain  signed  bills  of 
lading  in  respect  of  the  rice  whidi  had  been 
shipped,  and  B.  S.  k  Co.  drew  bills  of  exchange 
for  the  price  of  such  rice,  and  such  bills  were 
accepted  and  paid  by  A.  after  he  had  notice  of 
the  loss.  A.  brought  an  action  on  the  policy 
against  M. :— Held  (on  appeal  from  the  Court 
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of  Bxchequer  Chamber,  44  Law  J.  Bep.  C.P. 
841 ;  Law  Bep.  10  C.P.  609),  by  Lords  Chelms- 
ford and  Hatherley  (in  aoooidance  with  the 
decision  of  the  Excheqaer  Chamber),  that  A. 
had  not,  and  by  Lords  O'Hagan  and  Selbome, 
that  A.  had  an  insurable  interest  in  the  rice 
which  was  shipped.  Held  also,  that  there  was 
evidence  of  the  seaworthiness  of  the  ship,  and 
that  the  jury  were  entitled  to  find  that  the  loss 
took  place  from  perils  insured  against.  Ander- 
90%  y.  Morice ;  and  Morioe  v.  Anderton  (H.L.), 
46  Law  J.  Bep.  C.P.  11 ;  Law  Bep.  1  App.  Cas. 
718. 

(d)  BatificoHon  ofavtharity  of  agent. 

6. — A  policy  of  marine  insurance  made  by 
A.  on  behalf  of  B.  without  authority,  may  be 
ratified  by  B.  after  the  loss  of  the  thing  in- 
sured, although  at  the  time  of  the  ratification 
he  was  aware  of  the  loss.  WHMam$  v.  Tho 
North  China  Insuara/noe  Compa/ay  (App.)»  Law 
Bep.  1  C.P.  D.  767. 

(e)  Undtyr  30  &  31  Yict,  o.  123.  f.  7. 

e.—Section  7  of  30  &  31  Vict.  c.  123,  does 
not  forbid  companies  or  underwriters,  by  refer- 
ence or  otherwise,  importing  into  a  policy  of 
marine  insurance  terms  which  are  not  expressed 
therein ;  and  where,  by  reference  to  documents, 
terms  are  so  imported,  parol  eyidence  is  admiss- 
ible to  shew  what  documents  were  intended  to 
constitute  the  contract.  Section  7  requires  no 
particular  form  of  policy,  provided  the  risk  and 
other  matters  specified  by  that  section  are 
comprised  in  a  stamped  policy.  Edma/rdi  v. 
The  Aberayon  MuttuU  Ship  Imura/nce  Society 
(Kxch.  Ch.),  Law  Bep.  1  Q.B.  D.  663. 

(B)  CONSTBUCnON  AND  BFFECT  OF  POLICT. 

(0)  ZooeMsed  policy  with  power  of  transit  : 

delay. 

7. — A  steamship  was  insured  for  a  g^ven 
time  against  loss  by  fire.  The  policy  was 
worded  thus : — *'  On  the  hull  of  the  steamship 
India/n  Emwrey  with  her  tackle,  furniture  and 
stores  on  board  belonging,  lying  in  the  Vic- 
toria Docks,  London,  with  liberty  to  go  into  dry 
dock."  At  the  date  of  the  policy  the  ship  was 
lying  in  the  Victoria  Docks.  In  order  to  repair 
her  it  was  necessary  to  take  her  from  the  Vic- 
toria Docks  to  a  dry  dock  higher  up  the  river. 
She  could  not  enter  the  dry  dock  without  having 
the  lower  halves  of  her  paddle-wheels  removed. 
They  were  accordingly  removed  in  the  Victoria 
Docks,  and  the  ship  was  towed  to  the  dry  dock. 
After  her  repairs  were  complete  she  was  taken 
out  of  the  dry  dock  and  moored  in  the  river, 
and  kept  there  ten  days  while  her  paddle-wheels 
were  being  refitted.  At  the  end  of  that  time 
8he  was  totally  destroyed  by  fire : — Held  (aflBrm- 
ing  the  decision  of  l^e  Court  of  Exchequer 
Chamber),  that  the  detention  of  the  ship  in  the 
river,  while  her  paddle-wheels  were  being  re- 
fitted, was  no  part  of  the  transit  covered  by 
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the  contract  of  insurance,  but  a  mere  collateral 
act  done  on  the  part  of  the  insured,  and  that 
consequently  he  could  not  recover  on  the  policy. 
Pea/non  v.  The  Commercial  Union  Aeturanee 
Company  (H.L.),  46  Law  J.  Bep.  Bxch.  761 ; 
Law  Bep.  1  App.  Cas.  498. 

(h)  Deviation. 

8. — In  an  action  on  a  policy  of  insurance  on 
four  steam  pumps  insured  for  a  voyage  on  a 
salvage  steamer,  **  at  and  from  A.  to  the  Alex- 
andra steamer  ashore  near  D.,  whilst  then  en- 
gaged at  the  wreck,  and  until  again  returned 
to  A.,**  it  was  proved  that  during  the  return 
voyage  the  steamer  Alexandra  was  obliged  by 
stress  of  weather  to  run  to  D.  for  refuge,  and 
was  lost  with  the  pumps  on  board  before  she 
could  arrive  there  : — ^Held,  that  there  had  been 
a'  deviation  from  the  risk  insured,  and  that  no 
action  would  lie  on  the  policy.  Wtnffate,BirreU 
4"  Company  v.  I\fgter  (App.),  47  Law  J.  Bep. 
Q.B.  626 ;  Law  Bep.  3  Q.B.  D.  682. 

(0)  Duration  ofrish :  voyage  varied  by 


9. — ^A  policy  of  insurance  on  a  vessel  from 
Liverpool  to  Baltimore  was  indorsed  with  a 
memorandum,  by  which  it  was  agreed,  in  con- 
sideration of  an  additional  premium,  "  to  allow 
the  vessel  to  go  to  Antwerp."  The  vessel  loaded 
a  cargo  for  Antwerp  at  Baltimore,  but,  when 
she  reached  Antwerp,  was  ordered  to  proceed 
to  Leith  without  discharging,  and  was  lost  be- 
tween Antwerp  and  Leith : — Held,  that  the 
voyage  between  Antwerp  and  Leith  was  not 
covered  by  the  policy.  Stone  v.  The  Ocean 
Marine  Intu/rance  Company  {Lim.),  of  Oothen- 
Jmrg,  46  Law  J.  Bep.  Ex.  361 ;  Law  Bep.  1 
Ex.  D.  81. 

At  the  time  of  making  the  indorsement  the 
vessel  had  arrived  at  Antwerp,  but  had  not 
reached  the  inner  dock,  where  she  intended  to 
unload: — Held,  that  the  risk  had  not  termi- 
nated, and  the  additional  premium  was  not  re- 
coverable.   Ibid. 

(d)  Voyage  or  tim^  policy :  further  period 
after  arrival. 

10. — The  plaintiff's  ship  was  insured  by  the 
defendants  in  a  policy  at  and  from  Pomaron  to 
Newcastle-on-Tj^e,  and  for  fifteen  days  whilst 
there  after  arrival.  The  vessel  arrived  at  New- 
castle and  discharged  her  cargo.  Having  been 
chartered  to  carry  coals  to  Gibraltar,  she  took 
in  two  keels  of  the  coals  as  stiffening,  and  then 
moved  to  a  berth  within  the  port  of  Newcastle 
to  complete  her  loading.  Whilst  there,  and 
within  fifteen  days  after  her  arrival,  she  was 
damaged  by  a  storm.  In  an  action  on  the 
policy,— Held  (reversing  the  decision  of  the 
Court  below,  46  Law  J.  Bep.  Exch.  116 ;  Law 
Bep.  1  Ex.  D.  8),  tiiat  the  defendants  were 
liable.  Qamhle  v.  The  Ocean  Marine  Intura/noe 
Company  of  Bofnhay  (App.),  45  Law  J.  Bep. 
Ex.  366 ;  Law  Bep.  1  Ex.  D.  141. 
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In  such  a  policy  the  provision  as  to  the  fur- 
ther period  after  arrival  is  not  a  mere  expan- 
sion of  the  period  covered  by  the  voyage  policy 
so  as  to  require  that  the  ship  up  to  the  time  of 
the  loss  should  not  be  engaged  in  a  matter 
unconnected  with  purposes  of  the  voyage  in- 
sured. That  provision,  though  appended  to  a 
voyage  policy,  is  to  be  administered  upon  the 
principles  applicable  to  a  time  policy.    Ibid. 

(0  "Stranding:* 

11, — The  cargo  was  insured  by  a  policy  con- 
taining a  warranty  of  freedom  from  average 
**  unless  the  ship  was  stranded.'*  The  voyage 
was  to  a  tidal  harbour,  where  the  ship  must 
necessarily  take  the  ground  at  evezy  tide,  and 
could  only  reach  the  quay  at  high  spring  tides. 
She  grounded  before  reaching  the  quay  on  a 
smaU  bank,  and  on  the  tide  falling  she  settled 
down  by  the  head  into  a  hole,  and  the  caigo 
was  damaged.  The  bank  and  hole  were  caused 
by  steamers  going  out  at  low  tide,  and  their 
existence  was  previously  unknown : — Held  (af- 
firming the  judgment  of  Field,  J.),  that  the 
ship,  having  grounded  from  an  unusual  cause, 
not  necessarily  incident  to  the  navigation,  had 
been  stranded  within  the  meaning  of  the  policy, 
and  that  the  underwriters  were  liable  for  an 
average  loss.  LetchforA  v.  Oldham,  (App.),  49 
Law  J.  Bep.  Q.6.  468 ;  Law  Bep.  6  Q.B.  D. 
638. 

(/)  Inw/rtmoe  to  cover  Ion  cf  freight :  mode  of 
odlculating  tmderwriter*8  liability. 

12. — The  plaintiffs,  shipowners,  entered  into 
a  charter-party  by  which  they  were  to  receive 
freight  for  their  ship  at  a  named  rate.  There 
was  also  a  provision,  that  if  any  of  the  cargo 
was  seardamaged,  the  freight  on  such  portion 
should  be  only  two-thirds  of  the  named  rate. 
The  plaintiffs  insured  with  the  defendants  for 
a  sum  "  to  cover  only  one- third  loss  of  freight 
in  consequence  of  sea-damage  as  per  charter- 
party."  Fart  of  the  cargo  was  sea-damaged, 
and  the  plaintiffs  having  only  received  two- 
thirds  freight  on  that  portion  sued  the  defen- 
dants for  the  difference  between  the  sum 
received  and  the  full  freight  on  that  part  of  the 
cargo : — Held,  that  the  insurance  was  made  to 
cover  the  difference  between  the  full  freight 
which  might  be  earned,  and  the  amoxmt 
actually  received ;  and  therefore  that  the  plain- 
tiffs were  entitled  to  recover  the  full  amount 
claimed,  and  not  merely  such  a  portion  of  the 
loss  as  the  sum  for  which  the  defendants  sub- 
scribed the  policy,  bore  to  the  whole  value  of 
the  freight  which  might  have  been  earned. 
Chiffiths  V.  Bromley-Moore  (App.),  48  Law  J. 
Rep.  Q.B.  201 ;  Law  Bep.  4  Q.B.  D.  70. 

(g)  Lots  by  periU  of  the  sea :  French  law  : 
English  poUcy. 

18. — By  a  marine  policy  effected  in  England 
on  goods  in  a  French  ship,  it  was  provided  that 
general  average  was  to  be  payable  as  per  judi- 


cial foreign  statement.  On  the  voyage  the 
master  was  obliged  to  take  up  a  loan  secured 
by  bond  on  ship,  freight  and  cargo,  in  order  to 
effect  repairs  to  the  ship  occasioned  by  a  colli- 
sion, which  did  not  damage  the  cargo.  The 
ship  and  freight  proving  insufficient  to  satisfy 
the  bond,  the  caigo  was  seized,  and  the  owner 
obliged  to  pay  the  deficiency  to  obtain  his 
goods.  On  action  by  the  owner  of  the  cargo  to 
recover  the  amount  so  paid  from  the  under- 
writeis, — Held,  that  the  defendants  were  en- 
titled to  judgment,  on  the  ground  that  according 
to  English  law  there  was  no  loss  by  perils  of 
the  sea,  and  as  the  policy  stipulated  for  the  ap- 
plication of  foreign  law  only  as  regarded  general 
average,  the  plaintiff  was  not  at  liberty  to  con- 
strue by  French  law  any  other  portions  of  the 
policy  so  as  to  constitute  the  loss  a  loss  by 
perils  of  the  sea.  Oreer  v.  Poole,  49  Law  J. 
Bep.  Q.B.  463 ;  Law  Bep.  6  Q.B.  D.  272. 

(A)   Valued  policy :  freight, 

14. — In  the  case  of  a  valued  policy  on 
**  freight :  " — Held,  that  notwithstanding  the 
rule  that  the  valuation  in  a  valued  policy  is 
conclusive,  the  Court  may  look  into  the  con- 
stituent elements  of  the  valuation  in  order  to 
ascertain  whether  the  freight  intended  to  be 
so  valued  was  the  full  freight,  or  the  freight 
after  deducting  certain  advances  made  against 
freight  by  the  charterer's  agents  to  the  captain, 
such  question  becoming  material  for  the  pur- 
pose of  ascertaining  whether  the  shipowno' 
was  interested  in  the  whole  of  the  subject- 
matter  of  insurance,  and  whether  to  any  extent 
the  loss  had  been  satisfied  under  another  policy 
effected  by  the  charterers  on  the  advances 
against  the  freight.  WiUiams  v.  The  North 
ChvnA  Insturamee  Company  (App.),  Law  Bep.  1 
C.P.  D.  767. 

(i)  Suing  and  labouring  clause. 

16. — Upon  a  policy  of  marine  insurance,  war- 
ranted free  from  particular  average,  the  under- 
writer is  liable,  under  the  suing  and  labouring 
clause,  only  for  expenses  necessary  to  avert  a 
total  loss.  Meyer  v.  JUUli,  46  Law  J.  Bep.  C.P. 
741 ;  Law  Bep.  1  C.P.  D.  368. 

[And  see  No.  17  infra.] 

(C)  Bestraint  of  Princes. 

16. — A  cargo  belonging  to  the  defendants 
which  had  been  insured  by  the  plaintiffs  against 
war  risk  was  captured  and  destroyed  by  the 
AUibama  cruiser  during  the  war  between  the 
United  States  and  the  Confederate  States  of 
America.  Under  an  arbitration  held  pursuant 
to  a  treaty  between  Great  Britain  and  the 
United  States,  a  sum  of  money  was  awarded, 
which  was  afterwards  paid  by  Great  Britain 
to  the  United  States  in  satisfaction  of  the 
claims  made  by  the  United  States  on  Great 
Britain  for  losses  arising  in  part  from  the  acts 
of  the  Alabama.  An  Act  of  Congress  of  the 
United  States  was  afterwards  passed   for  the 
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oonstitution  of  a  Court  to  distribute  money 
out  of  the  sum  so  paid  by  Great  Britain  to  the 
parties  who  might  be  adjudged  entitled  to  com- 
pensation. The  defendants  (who  were  paid  by 
the  plaintiffs,  as  for  a  total  loss,  the  whole  of 
the  sum  insured,  such  sum  being  stated  in  the 
policy  to  be  the  value  of  the  cargo)  claimed  in 
the  Court  so  constituted  under  the  Act  of  Con- 
gress a  sum  of  money,  which  was  the  difference 
between  the  sum  so  received  from  the  plaintiffs 
and  the  actual  value  of  the  cargo,  which  ex- 
ceeded the  sum  insured.  This  claim  was  allowed, 
and  its  amount  was  paid  to  the  defendants 
after  certain  deductions  for  the  expense  of 
obtaining  it.  This  Act  of  Congress  contained  a 
clause  which  would  have  prevented  the  plaintiffs 
from  obtaining  such  money  from  the  said  Court 
either  by  their  applying  for  it  in  their  own 
names  or  in  those  of  the  defendants : — Held, 
first,  that  the  valuation  of  the  cargo  stated  in 
the  policy  was  conclusive  as  between  the  parties ; 
second,  that  the  defendants  were  trustees  for 
the  plaintiffs  in  respect  of  the  money  so  re- 
covered from  the  United  States  Court;  third, 
that  the  plaintiffs  were  entitled  to  recover  it 
from  the  defendants  in  an  English  Court, 
although  the  American  statute  intended  that 
they  should  not  receive  it.  Bwnumd  v.  Bodo^ 
canaehi,  Stm  ^  Company,  49  Law  J.  Rep.  C.P. 
732 ;  Law  Rep.  6  C.P.  D.  424 ;  reversed  on  appeal. 
Law  Rep.  6  Q.B.  D.  633. 

(D)  Pabtial  and  Total  Loss. 

(a)  Pa/riAoX  lots :  measure  of  damages  where 
shipoTvner  elects  to  repair. 

17. — The  plaintiff,  who  was  the  owner  of  a 
ship,  effected  a  policy  for  1,2002.  with  the  de- 
fendants on  his  vessel,  valued  at  2,6002.,  against 
the  usual  sea  risks  on  an  out  and  home  voyage 
from  C.  to  L.  The  policy  contained  the  usual 
suing  and  labouring  clause.  During  the  voyage 
the  ship  sustained  damage  at  sea,  the  cost  of 
which,  after  the  usual  deduction  of  one-third 
new  for  old,  together  with  certain  particular 
average  charges  covered  by  the  policy,  amounted 
to  the  sum  of  3,1782.  lis.  Id.  The  plaintiff  had, 
in  addition  to  this  expenditure,  to  pay  6192.  for 
salvage  services  and  general  average  expenses. 
The  ship  being  old,  the  effect  of  these  repairs 
was  to  make  her  a  much  stronger  and  better 
ship  than  she  was  before  the  damage.  In  an 
action  on  the  policy  the  defendants  contended 
that  the  loss  was  to  be  estimated  by  the  depre- 
ciation of  the  ship  as  a  saleable  chattel,  and 
not  by  the  cost  of  the  repairs ;  and  also  that 
in  the  case  of  a  partial  loss  the  assurer  could 
not  be  liable  for  more  than  a  total  loss  with 
benefit  of  salvage: — Held  (by  the  Court  of 
Appeal,  nam.  Loh/re  v.  Aitehison,  47  Law  J. 
Rep.  Q.B.  634  ;  Law  Rep.  3  Q.B.  D.  658,  and 
byt^e  House  of  Lords,  affirming  the  decision 
of  the  Queen's  Bench  Division,  46  Law  J.  Rep. 
Q.B.  716  ;  Law  Rep.  2  Q.B.  D.  607),  that  the 
measure  of  damages  when  the  shipowner  elected 
to  repair,  was,  as  in  all  cases,  to  be  ascer- 


tained by  the  cost  of  the  rei)airs  less  the  proper 
deduction  of  "  one- third  new  for  old,"  even 
though  the  result  might  be  to  make  the  under- 
writers liable  for  more  than  a  total  loss  with 
benefit  of  salvage.  Held  also  (by  the  Court  of 
Appeal,  reversing  the  decision  of  the  Queen's 
Bench  Division),  that,  though  the  damage  done 
was  so  great  as  to  exhaust  the  policy,  and  the 
assured  had  refused  to  abandon,  he  was  entitled 
to  recover,  under  the  suing  and  labouring 
clause,  a  proportion  of  the  salvage  expenses  be- 
yond the  1,2002.:  but  held  by  the  House  of 
Lords  (restoring  the  decision  of  the  Queen's 
Bench  Division),  that  salvage  and  general 
average  expenses  could  not  be  recovered  under 
the  suing  and  labouring  clause.  AUohison  v. 
Lohre  (H.L.),  49  Law  J.  Rep.  Q.B.  123 ;  Law 
Rep.  4  App.  Cas.  766. 

{h)  Constructive  total  loss :  noHeeof 
abandonment. 

18.— Where  the  assured  has  received  full  in- 
formation of  a  disaster  having  occurred  to  an 
insured  vessel,  of  such  a  nature  as  to  cause  im* 
minent  danger  of  her  becoming  a  total  loss,  he 
must  at  once  make  his  election  to  treat  the  loss 
as  constructively  total,  and  must  give  notice  of 
abandonment  to  the  underwriters ;  and  he  is 
not  excused  from  the  necessity  of  giving  such 
notice  by  the  fact  that  the  vessel  has  been 
subsequently  sold,  and  that  the  sale  as  a  matter 
of  fact  was  the  best  course  in  the  Interests  of 
all  concerned,  and  that  no  advantage  would,  in 
the  circumstances  of  the  case,  have  accrued  to 
the  underwriters  from  such  notice. — BanMn  v. 
Potter  (42  Law  J.  Rep.  C.P.  169)  explained. 
KaUenhaoh  v.  Maekewde  (App.),  48  Law  J.  Rep. 
C.P.  9 ;  Law  Rep.  3  C.P.  D.  467. 

(jo)  Sale  of  ship  by  master. 

19, — A  vessel  struck  upon  a  rock  outside  a 
harbour,  and  it  was  necessary  to  lighten  her  in 
order  to  get  her  off  at  the  next  high  tide,  and 
for  that  purpose  her  master  entered  into  a  con- 
tract with  one  G.,  who  was  the  only  person  at 
the  place  who  had  a  sufficient  number  of  men 
to  render  effectual  assistance,  to  find  the  labour 
required  for  that  purpose.  Q.  supplied  only  a 
small  number  of  men,  who  worked  very  lan- 
guidly in  discharging  the  cargo  for  two  or  three 
hours,  and  at  the  end  of  that  time  Q.  persuaded 
the  master  to  cancel  this  contract  and  to  call  a 
survey  of  the  vessel  and  sell  her.  G.  and  some 
men  he  brought  accordingly  made  a  survey,  and 
by  it  found  the  mainmast  raised  one  inch,  the 
main  combings  parted,  the  deck  plank  opening 
and  the  vessel  unseaworthy,  and  advised  that 
the  ship  and  cargo  should  be  sold  for  the  benefit 
of  all  concerned.  The  master  then  sold  her  to 
G.  for  a  very  small  simi  of  money.  When  the 
vessel  struck  on  the  rock  there  was  a  strong 
breeze  blowing,  but  it  afterwards  got  calmer, 
and  at  the  time-  of  the  sale  the  weather  was 
good,  and  the  vessel  lying  on  her  bilge  with  no 
more  danger  than  she  had  been  in  from  the 
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time  she  struck,  but  there  was  evidence  that  if 
the  wind  veered  round  to  the  south  or  west  the 
sea  would  have  heaved  in  and  the  vessel  would 
have  broken  up  in  a  short  time.  As  a  fact, 
directly  after  the  sale  G.  brought  a  number  of 
hands  to  discharge  the  cargo,  and  so  got  the 
vessel  off  and  floated  her  at  the  next  high  tide, 
and  he  afterwards  repaired  and  made  her  sea- 
worthy at  a  trifling  expense.  In  an  action 
against  the  underwriter  on  a  policy  of  insurance 
on  the  vessel  for  a  constructive  total  loss,  the 
Judge  ruled,  on  the  above  facts  appearing  at 
the  end  of  the  plaintiff's  case,  that  there  was 
no  evidence  upon  which  the  jury  could  reason- 
ably find  the  urgent  necessity  for  the  sale  of 
the  vessel  at  the  time  she  was  sold,  and  he 
accordingly  withdrew  the  case  from  the  jury 
and  directed  the  verdict  to  be  entered  for  the 
defendant  i—Held  (by  Lord  Coleridge,  C. J.),  that 
such  ruling  was  right.  Held  (by  Grove,  J.), 
that  it  was  wrong,  and  that  the  case  should  not 
have  been  withdrawn  from  the  jury.  Hall  v. 
Jupe,  49  Law  J.  Bep.  C.P.  721. 

Quaere,  whether  Order  XXXIX.  rule  3,  direct- 
ing that  a  new  trial  shall  not  be  granted  on  the 
ground  of  misdirection,  unless  some  substantial 
wrong  has  been  thereby  occasioned  in  the  trial 
of  the  action,  applies  to  such  a  case.    Ibid. 

(d)  Inmranoe  limited  to  actual  damage : 

hy-lam. 

20. — A  valued  policy  of  insurance,  made 
with  a  mutual  marine  insurance  company,  in- 
corporated certain  by-laws  of  the  company 
which  were  indorsed  thereon.  The  policy  de- 
clared that  the  acts  of  the  assurer  or  assured,  in 
recovering,  saving  or  preserving  the  property 
insured,  should  not  be  considered  a  waiver  or 
acceptance  of  abandonment.  By  one  of  the  by- 
laws it  was  provided  that,  in  the  event  of  any 
ship  being  stranded  or  damaged,  and  not  taken 
to  a  place  of  safety,  the  company  might  use  all 
possible  means  to  procure  her  safety ;  but  that 
no  acts  of  the  company,  in  pursuance  of  such 
power,  should  be  deemed  to  be  an  acceptance 
of  any  abandonment  of  which  the  assured  might 
have  given  notice ;  and  that  the  company,  under 
any  circumstances,  should  only  pay  for  the  ab- 
solute damage  caused  by  the  perils  insured 
against,  which  was  in  no  case  to  exceed  the  sum 
insured.  In  an  action  brought  to  recover  for  a 
constructive  total  loss, — Held  (affirming  the 
decision  of  Lush,  J.,  49  Law  J.  Bep.  Q.B.  243 ; 
Law  Rep.  6  Q.B.  D.  57),  that  the  by-law  did 
not  exclude  a  constructive  total  loss,  and  that 
the  plaintiff  was  entitled  to  recover.  Ibrwood 
v.  77ie  North  Wales  Mutual  Marina  Inturanee 
Company.  The  Same  v.  The  Promnoidl  A  1 
Mutual  Marins  Insuranoe  Company  (Lim,) 
(App.),  49  Law  J.  Rep.  Q.B.  593. 

(0)  Total  lou :  tahage  and  costs :  refitting, 

21.— By  agreement  between  the  plaintiff  and 
W.,  the  plaintiff  undertook  at  his  own  expense 
and  risk  to  transport  the  Cleopatra  obelisk  fhmi 


Alexandria  to  London,  and  there  to  erect  it  un- 
injured. In  the  event  of  success  W.  was  to  pay 
the  plaintiff  IO,OOOZ.,  but  in  the  event  of  failure 
the  plaintiff  was  to  incur  no  liability  to  W.  It 
was  calculated  that  the  10,000^.  would  no  more 
than  cover  the  expenses.  The  obelisk  was  de- 
livered to  the  plaintiff  by  the  Khedive  of  Bgypt 
for  the  purpose  of  conveying  it  to  London ;  the 
plaintiff  expended  money  and  labour  in  pre- 
paring for  the  transport,  and  built  a  vessel  called 
the  CUopatra,  which  was  little  more  than  an 
iron  case,  in  which  the  obelisk  was  stowed,  and 
in  which  it  would  float,  and  agreed  with  the 
owners  of  the  steamship  Olga  to  tow  the  Cleo- 
patra, with  the  obelisk  on  bosJrd,  from  Alexandria 
to  London  for  900/.  After  payment  of  this  sum 
the  plaintiff  had  expended  in  all  4,000/.  on  the 
transport,  &c.  The  plaintiff  next  effected  two 
policies  of  insurance,  against  total  loss  only,  with 
the  defendants  respectively,  the  first  of  which, 
with  the  defendant  Whitworth,  was  for  1,000/. 
"  upon  the  goods  and  merchandise  in  the  good 
ship  Cleopatra^  iron  vessel,  containing  the  Cleo- 
patra obeUsk.  The  goods  and  merchandises,  &a, 
for  so  much  as  concerns  the  assured  by  agree- 
ment between  the  assured  and  assurers  in  this 
policy,  are  and  shall  be  valued  at  4,000/."  The 
second  policy  with  the  Sea  Insurance  Ck>mpany 
was  for  2,000/.  "  upon  any  kind  of  goods  and 
merchandises,  and  also  upon  the  body,  &c.,  of 
and  in  the  good  ship  Cleopatra,  iron  vessel,  con- 
taining the  Cleopatra  obelisk.  The  said  ship, 
&c.,  goods  and  merchandises,  &c.,  for  so  .much  as 
concerns  the  assured  by  agreement  between  the 
assured  and  the  company  in  this  policy,  are  and 
shall  be,  vessel  and  obelisk,  valued  at  4,000/.** 
The  suing  and  labouring  clause  in  both  policies 
was  as  follows  : — '*  And  in  case  of  any  loss  or 
misfortune  it  shall  be  lawful  for  the  assured, 
their  factors,  servants  and  assigns,  to  sue,  labour 
and  travel  for,  in  and  about  the  defence,  safe- 
guard and  recovery  of  the  said  goods  and  mer- 
chandise, or  any  part  thereof,  without  prejudice 
to  this  insurance,  to  the  charges  whereof  the 
assurers  will  contribute  each  one  aooording  to 
the  rate  and  quantity  of  his  sum  herein  assured.** 
The  Cleopatra  and  the  obelisk  left  Alexandria  in 
tow  of  the  Olga ;  a  severe  storm  was  encountered 
in  the  Bay  of  Biscay,  when  the  Olga  was  com- 
pelled to  cast  off  the  Cleopatra  and  take  her 
crew  on  board.  The  following  day  the  Cleopatra 
was  lost  sight  of,  and  after  vainly  endeavouring 
to  find  her,  the  Olga  came  on  to  England  with- 
out her.  Subsequently  the  steamer  FUzma/u/rioe 
fell  in  with  the  Cleopatra  and  succeeded  in 
towing  her  into  Ferrol,  a  neighbouring  port. 
The  Court  of  Admiralty  awarded  2,000/.  salvage 
to  the  Fitxma/wrioe ;  the  plaintiff  had  to  pay — 
first,  the  salvage ;  second,  the  costs ;  third,  cer- 
tain expenses  in  refitting  the  Clecpatra  at  Ferrol, 
and  towing  her  thence  to  London.  The  plaintiff 
now  sought  to  recover  from  the  defendants  the 
several  amounts  under  these  heads  of  expense : 
— Held,  that  both  policies  were  on  the  ship  and 
obelisk,  and  that  the  plaintiff  had  an  insurable 
interest  in  each  to  the  extent  of  4,000/..  whioh 
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was  snflGlciently  described  in  the  respectiye  poli- 
cies. That  the  defendants  were  liable  to  the 
plaintiff  for  the  2,0002.  paid  as  salvage;  for, 
though  the  policies  were  against  the  risk  of  total 
loss  only,  the  Cleopatra  was  only  saved  from 
total  loss  by  the  services  of  the  salvors,  and  the 
defendants,  therefore,  having  had  the  benefit  of 
their  services,  were  bound  to  indemnify  the 
plaintiff  against  his  liability  in  respect  of  them, 
and  that  each  of  the  defendants  was  bound  to 
contribute  in  proportion  to  the  amount  sub- 
scribed by  him.  That  the  defendants  were  not 
liable  to  the  plaintiff  for  the  costs  of  the  Admi- 
ralty proceedings,  or  the  expenses  of  refitting  the 
Cleopatra  at  Ferrol  and  towage  from  thence  to 
England,  such  costs  and  expenses  being  too 
remote  to  be  covered  by  the  policies.  Dixon  v. 
WkUwoTth.  The  Same  v.  The  Sea  Ineuranoe 
Company,  48  Law  J.  Bep.  G.P.  538 ;  Law  Rep. 
4  G.P.  D.  271,  afllnned  on  appeal,  49  Law  J.  Bep. 
C.P.  408. 

(/)  Insuranee  of  freight, 

22. — Half  freight  having  been  prepaid,  the 
other  half  to  be  paid  on  right  delivery,  the  ship- 
owner effected  insurances  on  freight  **  valued  at" 
the  half  of  the  freight.  Only  half  the  goods 
having  reached  their  destination, — Held,  that 
the  sMpowner  was  entitled  to  recover  the  full 
amount  of  his  insurance  as  for  a  total  loss  of 
the  half  freight  insured.  A  Bison  v.  The  Brittol 
Marine  Inewra/nee  Company  (H.L.),  Ijaw  Bep. 
1  App.  Cas.  209. 

(E)  6BAWOBTHINBS8. 

(a)  Wanra/Kty  of:  time  policy. 

23. — In  an  action  upon  a  policy  of  insurance 
for  twelve  months  it  appeared  that  a  steamer, 
the  Franoee,  was  insured  while  lying  at  Millwall 
undergoing  repairs.  The  policy  was  effected  by 
a  printed  voyage  policy  form  with  interlineations 
and  additions.  The  Frances  took  out  a  cargo 
to  Qothenbuig,  and  on  her  return  encountered 
a  heavy  rolling  sea,  and  after  beating  about  for 
some  days  became  water-logged,  went  ashore 
and  was  lost.  The  jury  could  not  agree  as  to 
whether  or  not  the  ship  was  seaworthy  when 
she  started,  but  they  found  that  if  not,  the 
plaintiffs  had  no  knowledge  of  the  unseawor- 
thiness, and  they  could  not  agree  as  to  whether 
or  not  unseaworthiness  was  the  cause  ef  the 
loss.  Upon  these  findings  a  verdict  was  found 
for  the  plaintiffs,  and  a  rule  for  a  new  trial 
having  been  obtained,  the  Court  of  Queen's 
Bench  discharged  the  rule.  On  appeal  the 
Court  of  Exchequer  Chamber  reversed  the  judg- 
ment of  the  Court  of  Queen's  Bench,  and  de- 
cided that  there  must  be  a  rule  absolute  for  a 
new  trial : — Held  (by  the  House  of  Lords),  that 
there  is  no  warranty  of  seaworthiness  implied 
in  a  time  policy ;  that  the  policy  in  question  in 
this  case  was  a  time  policy ;  that  the  loss  of  the 
Franeee,  having  been  caused  immediately  and 
directly  by  p^ls  of  the  sea,  was  withhi  the 
terms  of  tiie  policy,  even  though  her  onaeawor- 


thiness  was  more  remotely  a  contributing  cause, 
and  that  a  verdict  was  therefore  rightly  entered 
for  the  plaintiffs  at  the  trial.  Dudgeon  v.  Pent' 
broke  (H.L.),  46  Law  J.  Bep.  Q.B.  409 ;  Law  Bep. 
2  App.  Cas.  284. 

(b)  Burdenof  proof  of  unseaworthiness. 

24. — In  an  action  on  a  policy  of  insurance  it 
was  proved  that  eleven  days  after  the  vessel  set 
sail  she  put  back  in  a  disabled  condition,  having 
encountered  severe  weather.  The  Judge  di- 
rected the  jury  that  the  time  between  the  sail- 
ing of  the  vessel  and  her  return  was  so  short 
that  the  onus  of  proof  was  shifted  from  the 
defendant  to  the  plaintiff,  and  that  it  was  in- 
cumbent upon  the  plaintiff  to  prove  that  the 
unseaworthiness  arose  from  causes  occurring 
subsequently  to  her  setting  sail : — Held  (by  the 
Queen's  Bench  Division  and  the  Court  of  Ap- 
peal) a  misdirection.  Watson  v.  Clarke  (1  Dow, 
336)  explained.  Pickup  v.  The  Thames  amd  Mer* 
sey  Marine  Ineuranee  Company  (Lim.)  (App.), 
47  Law  J.  Bep.  Q.B.  749 ;  Law  Bep.  3  Q.B.  D. 
694. 

Evidence  of    [See  No.  4  supra.] 

(F)  Gbnebal  Avb&agb. 

26. — ^Where  a  ship  is  compelled  to  put  into 
port  to  repair  damage  occasioned  by  a  general 
average  sacrifice,  the  expenses  of  warehousing 
and  reshipping  cargo,  necessarily  unloaded  in 
order  to  repair,  and  the  port  and  pilotage 
eharges  and  other  expenses  on  leaving  the  port, 
are  the  subject  of  a  general  average  contribu- 
tion. Judgment  of  the  Queen's  Bench  Division 
affirmed.  Attwood  v.  SelloT  (App.),  49  Law  J. 
Bep.  Q.B.  616 ;  Law  Bep.  6  Q.B.  D.  286. 

Wa/rra/nty  of  freedom  from  general  average  unless 
ship  **  stranded."    [See  No.  11  supra.] 

(G)  Bs-iNsn&Ai^CB. 

Deolaraiions  of  risk :  usage  of  underwriters. 

26. — In  accordance  with  an  agreement  entered 
into  between  the  plaintiffs,  a  marine  insurance 
company,  and  the  defendants,  a  fire  insurance 
company,  the  defendants  subscribed  a  policy 
whereby  they  undertook  to  re-insure  the  plain- 
tiffs against  loss  or  damage  by  fire  to  the  extent 
of  60,000Z.  by  such  ships  as  might  be  declared 
at  and  from  certain  ports  to  destination,  the 
policy  to  be  subject  to  the  same  conditions  (as 
far  as  they  r^ated  to  the  fire  risk  only)  as  the 
original  policy  or  policies,  and  would  pay  as 
might  be  paid  thereon.  The  policy  provided 
that  the  arrangement  was  to  be  in  force  for  one 
year  from  the  1st  of  October,  1876,  and  to  in- 
clude only  such  vessels  as  were  coal-laden ;  the 
policy  to  be  supplemented  by  further  policies  on 
like  terms  should  the  amount  thereof  not  prove 
suffident  for  the  year's  transactions.  This  policy 
becoming  exhausted  by  declaration  of  ri^  the 
defendants,  on  the  9th  of  July,  subscribed  a 
second  policy  similar  in  terms  to  the  former 


858 


MABmfi  msUBAKCB. 


policy,  and  this  second  policy  becoming  likewise 
exhaosted,  a  third  policy  was,  on  the  25th  of 
October,  subscribed  by  the  defendants,  similar 
in  terms  to  the  former  policies.  On  the  7th  of 
June  the  plaintiffs  insured  a  coal-laden  ship,  the 
HampdeUf  and  there  was  a  loss  by  fire  of  the 
cargo  on  the  18th  of  September,  which  wonld 
have  been  covered  by  the  policy  of  insurance  if 
the  risk  had  been  duly  declared,  but  through  the 
negligence  of  the  plaintiffs'  manager  the  risk 
had  not  been  declared.  At  the  time  the  third 
policy  was  effected  the  plaintiffs  knew  of  the 
loss,  and  on  the  2nd  of  November  they  declared 
the  Hampden  and  claimed  for  a  loss.  The  plain- 
tiffs having  brought  an  action  to  recover  the  loss, 
it  was — Held,  that  the  plaintiffs  were  entitled  to 
recover,  for  that  the  defendants  were  insurers  in 
respect  of  a  marine  risk,  and  as  such  subject  to 
the  usage  of  underwriters,  stated  in  Stephent  v. 
The  AustraUuian  Intwranee  Company,  42  Law 
J.  Rep.  C.P.  12  ;  Law  Eep.  8  C.P.  18,  by  which, 
in  the  case  of  open  policies  on  ships  to  be  de- 
clared, the  policy  attaches  to  the  goods  as  soon 
as,  and  in  the  order  in  which  they  are  shipped, 
in  which  order  the  assured  is  bound  to  dedare 
them,  and  in  case  of  mistake  as  to  the  order  of 
shipment,  the  assured  is  bound  to  rectify  the 
declaration  which  may,  in  the  absence  of  £raud, 
be  received  even  after  the  loss  is  known.  The 
Imperial  Marine  Ineuranoe  Company  v.  The  Fire 
Insurance  Corporation  {IAm,)t  48  Law  J.  Rep. 
C.P.  424 ;  Law  Rep.  4  C.P.  D.  166. 
[And  see  No.  8  supra.] 

(H)  Bbokeb*s  Libn  on  Policies. 

27. — The  plaintiff  employed  8.  &  Co.  to  insure 
a  cargo.  S.  &  Co.  employed  the  defendant  for 
the  same  purpose,  who  effected  the  policies  re- 
quired* According  to  the  course  of  trade  monthly 
credits  were  given  for  the  premiums  by  the 
defendant  to  S.  &  Co.,  and  by  S.  tc  Co.  to  the 
plaintiff,  the  defendant  retaining  the  policies  in 
his  hands.  The  plaintiff  paid  S.  k  Co.  in  due 
course,  but  S.  k.  Co.  became  insolvent  before 
paying  the  defendant: — Held,  that  there  was 
nothing  in  the  contract  or  course  of  business 
inconsistent  with  the  common  law  right  of  an 
insurance  broker  to  a  lien  upon  policies  for  pre- 
miums due  thereon.  Fisher  v.  Smith  (H.L.),  48 
Law  J.  Rep.  Exch.  411 ;  Law  Rep.  4  App.  Cas.  1. 

Held  also,  that  the  lien  was  the  lien  of  the 
defendant,  and  was,  therefore,  not  discharged  by 
the  payment  to  S.  &  Co.    Ibid. 

(I)  Actions  and  Proceedings. 

Action  by  assignee :  defence :  set-off :  ootrnter* 

claim, 

28. — To  an  action  on  a  policy  of  insurance 
on  a  ship's  cargo  brought  by  the  assignee  of 
such  policy  in  his  own  name,  by  virtue  of  the 
31  &  32  Vict.  c.  86,  the  defendant  may  set  off 
any  debt  which  he  might  have  set  off  if  the 
action  had  been  brought  in  the  name  of  the 
person  who  had  effected  the  policy ;  *'  any  de- 
fence "  in  the  1st  section  of  that  Act  not  being 


confined  to  a  defence  arising  on  the  policy 
itself.  PelUu  ^  Compa/ny  v.  The  Neptune  Ma- 
rine Insuranee  Company,  48  Law  J.  Rep.  C.P. 
370 ;  reversed  on  appeal.  Law  Rep.  5  C.P.  D.  34. 
Semble,  a  counter-claim  is  within  the  mean- 
ing of  the  words  **  any  defence  **  in  that  sec- 
tion.   Ibid. 

CoJUsion :  ships  belonging  to  same  owner, 

29. — Collision  between  two  vessels,  the  pro- 
perty of  one  owner.  The  underwriters  having 
paid  the  insurance  on  the  lost  ship,  claimed  to 
recover  against  the  owner  of  the  other  ship,  on 
the  same  footing  as  the  owners  of  cargo  in  the 
lost  ship : — Held,  that  they  could  only  claim  in 
the  name  of  the  person  insured  by  them,  and 
he,  being  the  owner  of  both  vessels,  could  not 
claim  against  himself.  Simpson  v.  Thom^m 
(H.L.  Sc.),  Law  Rep.  3  App.  Cas.  279. 

Aeti^m  on  marine  policy :  right  to  production 
and  discovery  of  ship^s  papers,  [See  Pboduo- 
TION,  29.] 

Qwttion  for  jwry :  missing  ship.  [Bee  No.  2 
supra.] 

Betum  of  premium,    [See  No.  1  supra.] 

(K)  Mutual  Marine  Insurance  Associa- 
tion. 

(a)  Winding  up :  outside  debts. 

80. — An  unregistered  mutual  marine  insur- 
ance association  was  ordered  to  be  wound  up. 
Eighty  persons  were  settled  on  the  Ust  of  con- 
tributories,  and  a  certificate  was  made  shewing 
that  500^.  was  due  to  outside  creditors  of  the 
association,  and  upwards  of  17,0002.  to  policy- 
holders. Two  years  afterwards  the  debts  to 
policy-holders  were  expunged,  on  the  ground 
that  the  policies  were  void  in  law.  The  official 
liquidator  proposed  to  make  a  call  of  136Z.  per 
contributory  for  the  purpose  of  paying  the  out- 
side debts  and  costs  of  the  winding  up,  which 
amounted  to  upwards  of  7,0002.,  and  had  been 
incurred  principally  in  calculating  what  was 
due  on  the  policies  which  had  been  declared 
void: — Held,  that  the  Court  was  precluded 
by  the  certificate  that  the  outside  debts  were 
debts  of  the  association  from  entering  into  the 
question  whether  such  debts  were  debts  of  the 
association  or  of  the  persons  individually  who 
ordered  the  particular  goods  or  services;  but 
semble,  they  were  debts  of  the  association. 
Held  sJso,  that  the  liability  to  contribute  was 
equal.  I%e  London  Marine  Insurance  Associa- 
turn  (38  Law  J.  Rep.  Chana  681)  considered. 
In  re  The  Arthur  Average  Associaiion,  45  Law 
J.  Rep.  Chanc.  346;  Law  Rep.  3  Ch.  D.  622. 

(b)  Action  by  manager  for  contributions. 

Action  not  maintainahle  by  manager  of  mutual 
inswrance  association  fir  contributions  due 
under  the  rules  from  a  member,  [See  Ac- 
tion, 3.] 
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MABEET. 
(A)  Limits  of  :  **  Dwbllino-plagb  ob  Shop." 

(B)  DiSTUBBANCE  OF  RiOHT  TO. 

[RegulationB  as  to  weights  and  measores,  and 
as  to  their  inspection,  &c.,  by  clerks  of  markets. 
41  &  42  Vict.  c.  49.  s.  86.  sub-s.  6.  pt.  2.] 


(A)  LDCITS  op:  **  DWBLLINa-PLACB  OB  SHOP.** 

1. — A  local  Act  regnlating  a  market  prohi- 
bited under  a  penalty,  in  terms  identical  with 
those  in  section  13  of  the  Markets  and  Fairs 
Clauses  Act,  1847,  any  person  from  selling  or 
exposing  for  sale  within  the  limits  of  the  mar- 
ket, **  except  in  his  own  dwelling-place  or  shop," 
any  articles  in  respect  of  which  tolls  were  by 
that  Act  authorised  to  be  taken.  The  appellant 
resided  within  the  limits,  and  occupied  a  large 
yard  adjoining  his  residence,  in  which  were 
sheds  for  the  sale  of  cattle  and  sheep.  The 
yard  extended  back  about  160  feet,  and  the 
only  entrance  to  it  was  through  double  doors 
from  the  street,  and  by  passing  underneath  the 
small  house,  which  consisted  only  of  upper 
rooms  supported  on  pillars  over  the  entrance. 
Stairs  led  up  from  this  covered  entrance,  which 
was  thirty  feet  by  twenty,  to  the  house.  The 
appellant  was  summoned  for  exposing  for  sale 
200  sheep  in  this  yard,  and  convicted  in  a 
penalty : — Held,  that  the  conviction  was  right, 
as  the  yard  did  not  come  within  the  exception, 
so  as  to  be  either  the  appellant's  dwelling-place 
or  his  shop.  WHole  v.  Davies,  46  Law  J.  Bep. 
M.C.  30 ;  Law  Rep.  1  Q.B.  D.  59. 

2. — By  a  local  Act  (30  Vict.  c.  xix.),  which 
incorporated  the  provisions  of  the  Markets  and 
Fairs  Clauses  Act,  any  person  not  licensed  was 
prohibited  under  a  penalty  from  selling  or  ex- 
posing for  sale  manufactured  goods  "in  any 
open  place  within  the  limits  of  the  market,  ex- 
cept in  his  own  dwelling-place  or  shop."  The 
respondent,  who  had  no  licence,  sold  and  ex- 
posed for  sale  manufactured  goods  in  the  skittle 
alley  of  an  inn,  rented  for  that  purpose  from  the 
landlord,  and  within  the  prescribed  limits.  The 
alley  was  nnder  cover  and  connected  with  the 
house ;  the  goods  were  ranged  on  a  table  near 
to  which  the  respondent  stood : — Held,  that 
such  place  was  an  '*open  place"  and  not  a 
*'  shop,"  within  the  meaning  of  the  local  Act. 
Hooper  v.  Kenshole,  46  Law  J.  Rep.  M.C.  160 ; 
Law  Rep.  2  Q.B.  D.  127. 

(B)  DlSTUBBA^GB  OF  RiOHT  TO. 

3.— The  owner  of  an  ancient  market  for  the 
sale  of  cattle,  which  was  held  on  every  Thursday 
at  B.,  brought  an  action  to  restrain  auctioneers, 
who  advertised  that  they  would  on  a  certain 
Monday,  and  on  every  succeeding  Monday,  hold 
a  market  for  the  sale  of  cattle  at  B.,  from  hold- 
ing their  intended  market.  The  auctioneers 
had  expended  moneys  In  advertising  and  in 
erecting  pens  and  stallage  for  cattle.  On  motion 
for  an  interlocutory  injunction  pending  the  trial 


of  the  action, — ^Held  (reversing  the  decieion  of 
the  Master  of  the  Rolls),  that,  on  the  balance 
of  convenience  and  inconvenience,  it  was  not  a 
case  for  an  interlocutory  injunction  pending  the 
trial  of  the  action.  EJmes  v.  Payne  (App.),  48 
Law  J.  Rep.  Chanc  831 ;  Law  Rep.  12  Ch.  D. 
468. 

4. — The  right  of  the  owner  of  a  market  to 
prevent  tradesmen  from  selling  marketable 
articles  in  their  shops  within  the  limits  of  the 
franchise,  without  paying  the  market  dues  in 
respect  of  such  sales,  is  not  unreasonable,  and 
may  be  gained  by  immemorial  custom  or  pre- 
scription, llie  grant  of  a  market,  "with  all 
liberties  and  free  customs  to  such  a  market  be- 
longing," does  not  imply  such  a  right.  The 
Mayor ^  Alddrmen  and  Burgetses  of  Penryn  v. 
Best  (App.),  48  Law  J.  Rep.  Exch.  103 ;  Law  Rep. 
8  Ex.  D.  292. 

In  an  action  for  the  infringement  of  such  a 
right  in  respect  of  a  meat  market  within  a 
borough,  it  was  proved  that,  from  the  time  of 
living  memory  up  to  1862,  butchers  having 
shops  within  the  borough  were  in  the  habit  of 
closing  their  shops  on  market  days  and  going 
into  the  market  to  sell  their  goods,  pajring 
stallage.  That  in  1862  two  butchers  refused  so 
to  close  their  shops,  but  submitted  on  actions 
being  brought,  and  afterwards  paid  the  market 
dues  for  yfhsA  they  sold  in  their  shops  on  mar- 
ket days;  and  that  the  defendant  had  paid 
dues  in  like  manner  for  some  time  before  the 
year  1875,  when  he  declined  to  continue  the 
payment : — Held  (reversing  the  judgment  of 
the  Exchequer  Division),  that  there  was  evi- 
dence from  which  the  jury  might  find  that  the 
plaintiffs  had  established  their  right  to  pre- 
vent the  owners  of  butchers'  shops  from  selling 
in  them  on  market  days  without  paying  mar- 
ket dues.    Ibid. 

5. — The  plaintiffs  were,  down  to  1855,  seised 
in  fee  of  an  ancient  market  for  the  sale  of 
cattle,  known  as  Smithfield  Market,  and  were 
entitled  to  certain  tolls  in  respect  of  cattle 
exposed  for  sale  in  the  market.  In  1856  the 
Smithfield  Market  was,  imder  the  authority  of 
an  Act  of  Parliament,  removed  to  Islington; 
but  all  privileges  were  expressly  preserved  to 
the  plaintiffs,  and  it  was  enacted  that  no  new 
market  for  the  sale  of  cattle  should  be  opened 
within  a  distance  of  seven  miles  from  St.  Paul's 
Cathedral,  in  the  City  of  London.  One  of  the 
defendants  became  in  1854  lessee  of  certain 
premises  about  six  hundred  yards  distant  from 
the  Islington  Market,  and  within  the  distance  of 
seven  miles  from  St.  Paul's  Cathedral,  and  con- 
verted them  into  lairs  and  receptacles  for  cattle, 
containing  accommodation  for  about  four  hun- 
dred head.  Some  of  the  cattle  were  from  time 
to  time  sold  by  the  defendants  upon  the  pre- 
mises between  the  market  days,  which  were 
held  on  Mondays  and  Thursdays.  Beyond  a 
unif onn  charge  for  lairage,  there  was  nothing 
in  the  nature  of  a  toll  upon  sales  effected  by 
other  persons  than  the  defendants  ;  but  where 
the  defendants  Uiemaelves  acted  as  salesmen, 
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thej  charged  the  same  oommission  as  if  the 
cattle  had  been  sold  in  the  plaintifEs*  market. 
The  cattle  thus  sold  in  the  interyal  between 
the  two  markets  would,  if  there  had  been  no 
opportunity  for  sale  between  the  two  markets, 
have  found  their  way  to  and  have  been  sold  in 
the  market  of  the  plaintifEs : — Held,  on  the 
above  facts,  that  an  action  was  maintainable 
against  the  defendants  for  a  disturbance  of  the 
plaintifEs*  market.  The  Mayors  ^c.^  of  London  v. 
Lowt  49  Law  J.  Bep.  Q.B.  144. 

Dvty  of  owner :  dangerotu  erection  in  market' 
filaee,    [See  Nbgugbnce,  3.J 

Lois  of:  dcmagetfoT.    [See  Damagbs,  6.] 

Offenoe :  teUvngfith  mthin  town.    [See  Public 
Health,  39.] 

Sale  of  animal*  in :  oowtagiout  diteates.    [See 
Contagious  Disbasbs  Act,  i.] 

Sale  ofgoodi  in  market  overt,    [See  Salb,  16.] 

StaU :  rating.    [See  Bates,  11.] 

MABBUGE. 
[See  DiYOBCB ;  Husband  and  Wive.] 

(A)  FOBMALITIBS  ATTENDING  CbBEMONY  OF  : 

Mabbiagb  befobb  Bbgistbab:    No- 
tice. 

(B)  Evidbncb  OF:  Mabbiagb  by  Bbputb. 

(G)  Effect  of,  to  confeb  Name  on  Woman. 

[Confirmation  of  certain  marriages  on  board 
Her  Majesty's  ships.    42  &  43  Yict.  c.  29.] 


(A)  FOBMALITIES  ATTENDING  CEBEMONT  OF : 

Mabbiagb  bbfobe  Bbgistbab:  Notice. 

1. — In  the  case  of  marriages  under  19  k  20 
Vict.  c.  119,  the  due  notice  required  by  the 
statute  is  a  notice  conforming  to  the  formali- 
ties prescribed  by  the  statute.  The  notice  will 
be  sufficient,  even  although  the  contents  thereof 
in  respect  of  the  Christian  names  or  ages  of  the 
parties  and  other  details  are  not  strictly  true  or 
accurate,  and  evidence  cannot  be  given  in  any 
suit  or  legal  proceedings  touching  the  validity 
of  the  marriage,  to  prove  the  falsity  of  the 
statements  in  the  notice.  Prowse  v.  Spurwag, 
46  Law  J.  Bep.  P.  D.  &  A.  49. 

(B)  Eyidengb  of  Mabbiagb  by  Bbputb. 

2. — ^A.  and  B.  cohabited  together  as  man  and 
wife  for  thirty  years,  and  imtil  B.*s  death  in 
1835.  There  was  no  evidence  of  any  marriage 
having  been  solemnised,  nor  was  there  any 
affidavit  in  support  of  the  marriage  made  by 
any  member  of  the  family ;  but  there  was  ge- 
neral reputation  that  they  were  married,  and 
proof  of  the  registry  of  the  baptism  of  several  of 
their  children  as  of  A.  and  B.  his  wife.  C, 
the  brother  of  B.,  by  his  will  made  in  1871, 
gave  a  legacy  to  one  of  these  children,  de- 
scribing her  as  "  his  niece  :'* — Held,  that  these 
diildren  were   entitled,  as  legitimate  children 


of  A.  and  6.,  to  share,  as  next-of-kin,  in  a  fund 
as  to  which  C.  had  died  intestate.  CoUim  v. 
Bishop,  48  Law  J.  Bep.  Chanc.  31. 

Semble,  a  marriage  may  be  established  by  re- 
pute, even  though  there  be  no  positive  evidence 
in  support  of  the  marriage  from  any  member 
of  the  family.    Ibid. 

[And  see  Scotch  Law,  16.] 

(C)  Effect  of,  to  confeb  Name  on  Woman. 

d. — Marriage  confers  a  name  upon  a  woman. 
The  name  so  conferred  becomes  her  actual 
name,  and  continues  to  be  so  even  after  a  de- 
cree of  divorce,  until  she  has  acquired  by  repute 
some  other  name  which,  so  to  speak,  obUteiktes 
it.  Ibndall  v.  Qold$mid,  46  Law  J.  Bep.  P.  D. 
A;  A.  70 ;  Law  Bep.  2  F.  D.  263. 

Contract  of:  ratifieation  hg  infant.    [Bee  In* 

FANT,  18-20.] 

Illegal  eoneideration :  marriage  with  deeeated 
wife's  tiiter,    [See  Settlement,  6.] 

Zaw  of  domicil :  when  appHeable,  [See  Diyobcb, 
13 ;  Domicil,  5.] 

Marriage  eolemnieed  ovt  of  parish  ekureh :  pre- 
sumption  vn  fanowr  of  plaee  being  Ueensed, 
[See  Bigamy.] 

MABBUGE  SETTLEMENT. 
[See  Settlement.] 

MABBIED  WOMAN. 
[See  Husband  and  Wife.] 
Affiliation  order,    [See  Bastabdy.] 

MASTEB  AND  SEBYANT. 

(A)  CONTBACT  OF  SBBVICE. 

(a)  Employer's  and  Workman*s  Aet, 

(1)  cSntraot  hg  infant. 

(2)  Proeedure  wider. 

(b)  Wrongful  dismissal :  right  to  notice. 

(B)  Liability  of  Mabteb  fob  Injuby  to 

Sebvant. 
(a)  Doctrine  of  common  employment, 
(h)  Defective  state  of  premises,  ii^ury  owing 
to. 

(C)  Bight  of  Action  of  Mabteb  fob  Loss 

of  Sebvicbs. 

(D)  Liability   of   Mabteb   fob  Acts  of 

Sebvant. 
(a)  Negligence  by  contractor, 
{b)  Scope  of  employment :  carman. 

(c)  Cab  drimer  and  cab  owner. 

\d)  Opening  coal  shoot  in  highway. 

le)  Privity  of  contract  between  matter  and 

injured  person. 
(/)  Injvry  to  person  coming  on  master*s 

premises. 
(^)  Pes  Judicata :  money  paid  bv  servant 

wnder  magistrate's  order  before  action 

brought. 
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(B)  Truck  Act:  WAass:   Dbduction  fob 
Damagb. 

[Bztension  and  regulation  of  the  liability  of 
employers  to  make  compensation  for  personal 
injuries  suffered  by  workmen  in  their  service. 
The  doctrine  of  common  employment  abolished. 
43  ic  44  Vict.  0.  42.] 

(A)  Contract  of  Sbbvicb. 

(a)  Emphyer'i  and  Workma/n^i  Act, 

(1)  Chntract  hy  ii^arU. 

1.— By  38  &  39  Vict.  c.  90.  s.  4,  disputes 
between  an  employer  and  a  workman  may  be 
heard  and  determined  by  a  Court  of  summary 
jurisdiction,  who  may  order  payment  of  any 
sum  not  exceeding  10/.  which  it  may  find  to  hie 
due  as  wages  or  damages.  The  appellants  under 
the  above  section  sought  to  recover  from  the 
respondent,  an  infant,  a  sum  of  money  as 
damages  for  breach  of  contract  in  absenting 
himself  from  their  service.  By  the  contract  in 
question  the  Infant  undertook  to  serve  the 
appellants  for  five  years,  at  a  certain  scale  of 
wages  therein  specified,  power  being  reserved 
to  the  appellants,  in  case  they  should  cease  to 
carry  on  business,  or  find  it  necessary  to  reduce 
the  operation  of  their  works  from  want  of 
materials,  strikes,  &o.,  to  terminate  the  contract 
on  giving  fourteen  days'  notice  of  their  inten- 
tion so  to  do.  The  justices  held  that  the 
contract  was  invalid  as  against  the  respondent, 
and  accordingly  dismissed  the  summons: — 
Held,  that  if  the  provisions  contained  in  the 
agreement  were  common  to  labour  contracts, 
or  were  such  as  the  appellimts  were  reasonably 
justified  in  imposing,  and  if  the  wages  were  a 
fair  compensation  for  the  respondent's  services, 
the  contract  was  beneficial  and  therefore  bind- 
ing, and  the  case  was  accordingly  remitted  to 
the  justices  for  further  consideration.  LetUe 
V.  Fitzpatrioh,  47  Law  J.  Bep.  M.C.  22;  Law 
Bep.  3  Q.B.  D.  229. 

(2)  I^eedv/re  wnder. 

2. — The  appellant  having  been  dismissed  with- 
out notice  for  neglecting  his  work  by  his  em- 
ployers, the  respondents,  recovered  3/.  10«. 
against  them  in  the  County  Court.  The  respon* 
dents  preferred  a  claim  against  him  before 
justices,  under  38  k.  39  Vict.  o.  90.  s.  4,  for 
damages  for  injury  caused  by  his  neglect: — 
Held,  that  they  were  not  precluded  from  so 
doing  by  section  3  of  the  Act,  Inasmuch  as  the 
only  matter  decided  by  the  County  Court  was 
whether  there  was  such  negligence  on  his  part 
as  would  justify  dismisMd  without  notice. 
Bmdlmrf,  HaOam,  Law  B^.  3  Q.B.  D.  481. 

8. — The  absenting  himself  from  a  weekly 
employment,  without  notice  and  without  as- 
signing cause,  by  a  workman,  and  a  complaint 
thereon  to  justices  shews  a  dispute  arising  out 
of,  or  incidental  to,  their  relation  as  em^oyer 
and  workman,  so  as  to  give  justices  jurisdiction 
under  38  k,  39  Vict.  c.  96.  s.  4,  notwithstanding 
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that  the  workman  had  not  tzpressly  had  notice 
that  a  week's  notice  was  necessary  before  leav- 
ing the  service,  and  that  he  said  nothing  to 
dilute  that  faict.  Chmton  v.  Hubbard  (Jl^. 
Div.),  46  Law  J.  Bep.  M.C.  69 ;  Law  Bep.  1  Ex. 
D.  179. 

{b)  WrongftU  ditmisial :  right  to  notiee, 

4. — The  master  of  a  ship  was  engaged  under 
a  contract  providing  that,  '*  should  owners  re- 
quire captain  to  leave  the  ship  abroad,  his  wages 
to  cease  on  .the  day  he  is  required  to  give  up 
the  command,"  &c.  Li  an  action  by  the  captain 
for  wrongful  dismissal  without  notice,  but  not 
for  misconduct, — Held,  that  he  was  entitled  to 
reasonable  notice.  Green  v.  Wright,  Law  Bep. 
1  C.P.  D.  691. 

(B)  LlABILITT    of    MABTBB   FOB   INJXTBT   TO 

Sbbyant. 
(a)  Doctrine  of  eommon  employment, 

6. — At  Leeds  there  are  two  railway  stations 
adjoining  one  another,  one  belonging  to  the 
Great  Northern  Bailway  Company  and  the 
other  to  the  North  Eastern  Bailway  Company. 
Part  of  the  lines  running  into  the.  two  stations 
are  used  in  common  by  the  two  companies  for 
the  interchange  of  traific  between  the  two  lines. 
This  part  is  under  the  management  of  a  "  joint 
station  staff "  in  the  employment  of  the  Qreat 
Northern  Bailway  Company.  Half  of  the  wages 
of  the  joint  station  staff  is  paid  by  the  North 
Eastern  to  the  Great  Northern  Bailway  Com- 
pany. While  S.,  a  signalman  on  that  staff,  was 
employed  in  his  ordinary  duties  he  was  struck 
and  killed  by  a  passing  engine  of  the  North 
Eastern  Bailway  Company,  which  at  the  time 
he  was  not  engaged  in  signalling,  through  the 
n^ligence  of  the  driver.  In  an  action  against 
the  North  Eastern  Bailway  Company  by  the 
widow  of  S.,  under  Lord  Campbell's  Act,— Held 
(reversing  the  decision  of  the  Exchequer  Divi- 
sion), that  the  deoea^  was  not,  at  the  time  of 
his  death,  engaged  in  a  common  employment  or 
service  witii  the  engine  driver  so  as  to  take 
away  the  liability  of  the  defendants  for  the 
negUgence  of  their  servant;  and  that  the 
plaintiff  was  entitled  to  recover.  SmoMiMon  v. 
The  North  JSastem  JRailway  Company  (App.), 
47  Law  J.  Bep.  Exch.  372 ;  Law  Bep.  3  Ex.  D. 
341. 

6. — The  defendant  had  a  wharf  or  warehouse 
by  the  river  side,  where  he  carried  on  the  busi- 
ness of  a  com  merchant,  miller,  wharfinger  and 
warehouseman ;  and  he  employed  the  plaintiff, 
a  licensed  waterman,  at  a  weekly  salary,  to 
superintend  the  barges,  and  to  see  that  they 
were  properly  placed  for  loading  or  unloading 
at  the  wharf,  and  these  duties  required  only  the 
attendance  of  the  plaintiff  for  about  three 
hours  at  every  high  tide.  The  plaintiff  never 
did  any  work  in  Sie  warehouse,  but  he  was  in 
the  habit  of  going  to  the  defendant's  ofiSoe  for 
orders,  and  for  that  purpose,  of  going  through 
the  warehouse,  whiiui  wa«  the  usual  though 
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not  the  only  way  to  the  office  from  the  river 
side  of  the  warehouse,  where  the  harges  were. 
One  evening  the  plaintiff  happening  to  he  at 
the  harges,  though  hefore  the  time  when  his 
services  would  usually  be  required  there,  the  de- 
fendant's foreman  sent  for  him,  at  the  office,  to 
give  him  orders.  He  accordingly  went  through 
the  warehouse,  when  on  coming  out  of  the  door, 
at  the  street  side  of  it,  a  sack  of  peas  which  was 
being  hoisted  from  the  street  into  one  of  the 
floors  over  such  door  fell  upon  and  injured  him, 
through  the  negligence  of  the  defendant's  ser- 
vants, who  were  engaged  in  such  hoisting: — 
Held,  that  the  plaintiff  and  the  servants  who 
were  engaged  in  hoisting  the  sack  were  fellow- 
servants,  and  that  the  negligence  which  caused 
the  injury  was  one  of  those  risks  which  he 
undertook  to  incur  when  he  entered  the  defen- 
dant's service,  and  consequently  that  the  de- 
fendant was  not  liable  for  the  same.  LareU  v. 
HmeU,  46  Law  J.  Rep.  C.F.  387 ;  Law  Rep.  1 
C.P.  D.  161. 

7. — The  defendants,  being  colliery  owners, 
employed  W.  to  sink  a  shaft  for  them.  W.  was 
to  find  labourers  and  to  pay  them,  and  the  defen- 
dants were  to  provide  steam  power  and  en- 
gineers, who  were  to  be  paid  by  the  defendants, 
but  to  work  under  the  oniers  and  control  of  W. 
In  an  action  by  one  of  W.'s  workmen  against 
the  defendants  for  injuries  caused  by  the  negli- 
gence of  one  of  the  engineers, — Held  (by  the 
Common  Pleas  Division  and  by  the  Court  of 
Appeal),  that  the  defendants  were  not  liable ;  as 
the  engineer  was  not  acting  as  servant  to  the  de- 
fendants at  the  time  of  the  accident,  but  in  a 
oommon  employment  with  the  plaintiff  as  ser- 
vant of  W.  Baurke  v.  The  White  Mou  Colliery 
Company  (App.),  46  Law  J.  Rep.  C.P.  283  ;  Law 
Rep.  1  C.P.  D.  656 ;  ibid.  2  C.P.  D.  206. 

8. — The  plaintiff  was  hired  by  a  contractor 
to  assist  in  unloading  the  defendant's  barge,  but 
was  paid  by  the  defendant,  who  alone  had  the 
power  of  discharging  him.  In  an  action  by  the 
plaintiff  for  injuries  sustained  owing  to  the 
negligence  of  the  defendant's  servants  the  jury 
found  that  the  plaintiff  was  a  fellow-servant: 
— Held,  that  there  was  evidence  to  justify  this 
finding.  Charles  v.  Taylor  (App.),  Law  Rep.  8 
C.P.  D.  492. 

(J)  Defective  itate  ofpremitet,  injury  onHng  to, 

9. — The  plaintiff  was  employed  by  the  defen- 
dant company  as  a  stoker  at  their  gas  works. 
On  the  premises,  and  near  the  place  where  he 
worked,  were  two  gates  which  had  been  for 
some  time  out  of  repair.  If  closed  or  partially 
closed  they  were  unsafe,  but  if  left  open  and 
wedged  up  they  were  safe.  The  attention  of 
the  defendant's  manager  had  been  called  to  the 
condition  of  the  gates,  and  he  had  promised  to 
have  them  seen  to.  Some  directions  had  been 
given  by  the  foreman  blacksmith  of  the  works 
to  one  of  his  men  to  make  a  bar  to  go  across 
the  gates;  that,  however,  had  not  been  done 
because  there  was  not  the  right  she  of  iron  on 


the  premises  to  make  the  bar.  One  morning 
the  plaintiff  with  another  workman  passed 
through  the  gates,  which  were  still  unrepured 
and  open  and  wedged  up  as  aforesaid.  Soon 
afterwards  he  found  one  of  them  shut,  but  by 
whom  or  how  closed  was  unknown.  While 
setting  about  his  work,  this  gate  fell  and  hurt 
him.  He  sued  the  company  for  damages: — 
Held,  there  was  no  evidence  of  negligence  on 
the  part  of  the  defendants  to  render  them 
liable.  AUen  v.  The  New  Qae  Company^  45  Law 
J.  Rep.  Ezch.  668  ;  Law  Rep.  1  Ex.  D.  251. 

(C)  Right  of  Action  of  Mabteb  fob  Loss 

OF  Sebvices. 

10. — A  master  cannot  maintain  an  action  per 
quod  iermtium  amint  against  a  railway  company 
lor  an  injury  to  his  servant  whilst  a  passenger 
on  the  company's  railway,  caused  by  neglect  of 
their  duty  to  carry  safely  the  servant  according 
to  their  contract  with  him  as  such  passenger, 
unless  the  master  was  a  party  to  the  contract. 
But  where  the  servant  is  injured  by  the  negli- 
gence of  another  railway  company,  not  party  to 
the  contract,  in  running  their  train  against  the 
train  in  which  the  servant  is  such  passenger, 
the  master  can  maintain  an  action  quod  $ervitiwni 
amitit  against  such  other  company.  Berringer 
V.  The  Oreat  Eattem  Railway  Compa/ny^  48  I^w 
J.  Rep.  C.P.  400;  Law  Rep.  4  C.P.  D.  163. 


(D)  Liability  of  Masteb  fob  Acts  of 

Sbbvant. 

(a)  NegUgenee  "by  oontraotor» 

11. — A  man  who  orders  work  to  be  executed 
from  which,  in  the  natural  course  of  things, 
injurious  consequences  to  his  neighbour  must  be 
expected  to  arise,  unless  means  are  adopted  by 
which  such  consequences  may  be  prevented,  is 
bound  to  see  to  the  doing  of  that  which  is  neces- 
sary to  prevent  the  mischief.  Bower  v.  Peate, 
45  Law  J.  Rep.  Q.B.  446 ;  Law  Rep.  1  Q.B.  D. 
321. 

The  defendant  employed  a  contractor  to  pull 
down  his  house  and  rebuild  it,  undertaking  to 
do  no  injury  to  the  support  of  the  adjoining 
house  of  the  plaintiff.  The  contractor,  however, 
did  not  take  sufficient  means  to  support  the 
plaintiff's  house,  which  was  consequently  in- 
jured : — Held,  that  the  defendant  was  liable. 
Ibid. 

(b)  Scope  of  employment :  carman. 

12. — ^Where  the  carman  of  the  defendant  (a 
brewer),  without  permission,  and  for  his  own 
purposes,  took  out  the  defendant's  cart,  and  on 
his  return  home  (as  he  usually  did  when  return- 
ing home  after  delivering  beer  for  his  master) 
picked  up  some  empty  casks  of  his  master,  and 
afterwards  negligently  ran  into  the  plaintiff's 
cab, — Held,  that  the  defendant  was  not  liable. 
Bayner  v.  Mitchell,  Law  Rep.  2  C.P.  D.  357. 
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(c)  Cab  drU}&r  and  cab  owner. 

18. — The  defendant,  as  proprietor,  let  a  cab 
with  two  horses  to  G.  for  the  day,  on  the 
terms  that  he  should  pay  a  fixed  som  for 
their  use,  and  have  the  earnings  for  himself. 
There  was  no  specified  time  for  starting  from 
or  returning  to  the  stables.  G.  having  finished 
his  work  for  the  day,  was  on  his  way  home,  but 
when  near  to  the  defendant's  stables  drove  his 
cab  away  a  distance  of  a  quarter  of  a  mile  to  a 
shop  for  the  purpose  of  making  a  purchase ; 
he  afterwards  proceeded  to  the  defendant's 
stables,  and  whilst  on  his  way  negligently  ran 
over  and  injured  the  plaintiff :— Helc^  that  the 
driver  was,  quoad  the  plaintiff,  the  servant  of 
the  defendant,  and  was  acting  within  the  scope 
of  his  employment  at  t^e  time  the  accident 
occurred,  so  as  to  make  the  defendant  liable 
for  the  consequences  thereof.  Vondblet  v. 
Smith,  46  Law  J.  Bep.  Q.B.  470;  Law  B^.  2 
Q.B.279.  ^ 

(d)  Opening  ooal  shoot  in  highway. 

14.— The  plaintiff  was  injured  by  falling  into 
a  hole  in  the  foot  pavement  of  a  street  formed 
by  the  raising  of  the  plate  of  a  coal  shoot  be- 
longing to  a  house.  This  had  been  negligently 
left  open  by  the  carter  of  the  defendant,  a  coal 
merchant,  who  was  delivering  coal  at  the  house, 
and  did  not  warn  the  plaintiff  of  the  danger : — 
Held  (dissenting  from  a  dictum  of  Williams,  J., 
in  Pickard  v.  SmUh,  10  Com.  B.  Bep.  N.S.  470), 
that  the  defendant  was  properly  sued,  and  was 
liable  for  injuries  resulting  from  the  negligence 
of  the  carman,  who  was  acting  as  his  servant  in 
the  delivery  of  the  coals.  Whiteley  v.  Pepper, 
46  Law  J.  Bep.  Q.B.  436 ;  Law  Bep.  2  Q.B.  D. 
277.  ^ 

(e)  Privity  of  contract  between  matter  and 
ir^ured  person. 

16. — The  defendants,  who  were  proprietors  of 
the  Agricultural  Hall,  agreed  with  the  Smithfield 
Club  to  pay  the  club  1,000^.  a  year  for  having 
the  Cattle  Show  annually  held  at  the  hall,  and 
at  their  own  expense  the  defendants  agreed  to 
provide  for  the  club  servants  required  for  the 
management  of  the  show.  The  defendants  ac- 
cordingly for  this  purpose  contracted  with  one 
8.,  who  acted  as  the  gatekeeper  at  the  show 
yard  of  the  hall,  to  receive  and  deliver  the 
animals  exhibited.  S.,  however,  took  his  instruc- 
tions from  the  secretary  and  stewaids  of  the 
club,  and  acted  entirely  under  their  direction, 
and  the  defendants  had  no  control  over  S.  or  his 
men  with  reference  to  the  show.  Both  the 
admission  and  delivery  orders  for  the  animals 
had  to  be  obtained  by  the  exhibitors  from  the 
club,  and  were  signed  by  its  secretary  and 
addressed  to  the  gatekeeper  of  the  show  yard  ; 
and  by  one  of  the  rules  issued  by  the  club, 
and  under  which  the  «.Tiimf^i<^  were  received  for 
exhibition,  "the  delivery  order  furnished  by 
the  secretary  must  be  signed  by  the  exhibitor  or 
his  agent,  and  most  be  given  up  at  the  yaid  by 


the  person  coming  to  take  the  stock  away  after 
the  close  of  the  ^ow :  ** — Held  (Lord  Coleridge, 
C.J.,  dubitante),  that  there  was  no  privity 
between  the  defendants  and  the  plaintiff,  who 
had  bought  sheep  exhibited  at  the  show,  and 
that  the  defendants  were  therefore  not  liable  for 
default  of  S.  in  not  delivering  such  sheep  to  the 
plaintiff  according  to  the  deUvery  order  of  the 
exhibitor,  of  whom  the  plaintiff  had  bought 
them.  Qoslin  v.  The  Agricultural  Sail  Com,' 
pony,  45  Law  J.  Bep.  C.P.  348;  Law  Bep.  1 
C.P.  D.  482. 

(/)  If^ury  to  person  coming  on  matter^s 
premises. 

16. — The  plaintiff,  a  licensed  bargeman,  went 
to  the  defendant's  barge  to  complain  that,  con- 
trary to  a  rule  of  the  Thames  Conservancy 
Board,  the  barge  was  navigated  by  one  man 
only.  Being  referred  by  the  man  in  charge  to 
B.,  the  defendant's  foreman,  the  plaintiff  pro- 
ceeded along  the  defendant's  wharf  to  see  B., 
and  while  walking  towards  B.  alone  the  wharf 
he  was,  without  warning,  struck  and  injured  by 
a  bale  of  goods  which  fell  upon  him,  owing  to 
the  negligence  of  the  defendant's  servants.  In 
an  action  founded  on  the  above  facts,  the  jury 
having  found  for  the  plaintiff, — Held,  the  ver- 
dict was  warranted  by  Corby  v.  Bill  (27  Law  J. 
Bep.  C.P.  318)  and  Imlermaur  v.  Dames  (36  Law 
J.  Bep.  C.P.  181).  White  v.  France^  46  Law  J. 
Bep.  C.P.  823 ;  Law  Bep.  2  C.P.  D.  308. 

(g)  Res  judicata :  money  paid  by  servant  under 
magistrate's  order  btfore  action  brought. 

17. — In  an  action  for  damages  against  the 
defendants,  as  proprietors  of  an  omnibus,  in 
respect  of  injuries  caused  by  negligence  of  their 
driver,  the  defendants  pleaded  that  the  plaintiff 
was  awarded  and  had  accepted  a  sum  of  money 
as  compensation,  by  a  magistrate  having  juris- 
diction to  award  the  same :— Held,  a  good  de- 
fence to  the  action,  notwithstanding  such  order 
was  not  made  on  the  defendants,  but  on  the 
driver.  Wright  y.  The  London  General  Omnibus 
Company  (^Lim.),  46  Law  J.  Bep.  Q.B.  429 ;  Law 
Bep.  2  Q.B.  D.  271. 

• 

(E)  Tbuck  Act:  Wages:  Deduotion  fob 

Damage. 

18. — The  appellant,  who  was  an  artificer 
in  the  employment  of  the  respondent  within 
the  meaning  of  the  Truck  Act  (1  &  2  Will.  4. 
c.  37),  delivered  at  the  respondent's  warehouse 
a  piece  of  cloth  he  had  woven  for  the  respondent 
which  was  damaged  in  the  weaving,  and  as  he 
had  on  the  previous  week  delivered  a  piece 
similarly  damaged  he  was  told  by  the  respon- 
dent's foreman  that  something  would  be  de- 
ducted from  his  wages  for  this,  and  that  he 
would  have  to  take  the  piece  of  cloth  home. 
On  a  subsequent  day  when  he  had  earned  as  his 
week's  wages  ISs.  S^d.,  he  was  told  there  were 
no  wages  for  him,  and  that  he  would  have  to  take 
the  piece  of  cloth  which  was  valued  at  11.  Is.  3d. 
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He  said  if  there  were  no  wages  he  woald  leave 
the  piece,  bnt  on  the  following  day,  under  the 
advice  of  the  trades'  union,  he  asked  for  the 
piece  and  took  it  away.  When  his  next  week's 
wages  became  due  he  had  earned  12.  2f.  6^., 
bat  he  was  only  paid  11,  as  the  2«.  6^d,  was 
retained  to  made  up  the-  difference  between 
12.  li.  3d,,  the  estimated  valae  of  the  piece  of 
cloth,  and  ISs,  8|<f.,  the  previous  week's  wages : 
— Held,  that  there  had  been  a  payment  of 
wages  otherwise  than  in  the  current  coin,  so  as 
to  constitute  an  offence  under  section  9  of  1  &  2 
Wm.  4.  c.  37.  SmUh  v.  Walton,  47  Law  J.  Bep. 
M.O.  46 ;  Law  Bep.  8  C.P.  D.  109. 

Omtract   of  iervioe:   deposit:  tramway   oom- 
pony,    [See  Ck>KTRAOT,  16.] 

MASTEB  OF  SHIP. 
[See  Shipping  Law,  N.] 

HATBIMOKIAL   CAUSES. 

[The  Matrimonial  Causes  Act  amended.  41 
Vict.  c.  19.] 

MAYOB'S   COUBT. 
[See  LoBD  Matob's  Coubt.] 

MBASUBE  OF  DAMAGES. 
[See  DAHAGB8,  3-16.] 

MEAT. 

[Inspection  of  meat  exposed  for  sale.  88  & 
89  Vict.  66.  ss.  116-119.] 

Ufuound,  degtruetion  of.    [See  PuBUC  Health 
AoT,  39.] 

Vfmholotome,  tale  of;  hyeUm,   [See  MmriciPAL 

COBPOBATION,  14.] 

MEDICAL  PBACTITIONEB. 

[The^Medical  Act  Amended.  Qualified  medi- 
cal practitioners  enabled  to  hold  certain  public 
medical  appointments.    39  k.  40  Vict.  c.  40.] 

[Bemo^  of  restrictions  on  the  granting  of 
qualifications  for  registration  under  the  Medi- 
cal Act  on  the  ground  of  sex.  89  &  40  Vict 
c.  41.] 

[Superintendence  over  examination  and  re- 
gistration of  dentists.  41  &  42  Vict.  c.  33.  ss. 
16, 17,  22.] 

MEETING. 
Creditors,  of,    [See  Bankbuptct,  L  9, 16.] 
Shareholders,  of.    [See  Compakt,  D  44-47.] 

MEMBEB  OF   PABLIAMBNT. 
PrvoiUge  ^.    [See  Pabliamekt,  1.] 

MEMOBANDUM  OF  ASSOCUTION. 
[See  Compakt,  D  1.] 


MEBCHANT  SHIPPING  ACTS. 

[Investigation  of  shipping  casualty  by  naval 
oourt,  &C.  89  ft  40  Vict.  c.  80.  ss.  29-83 ;  42  ft 
48  Vict.  c.  72.] 

[The  law  relating  to  the  payment  of  wages 
and  rating  of  merc£uit  seamen.  48  ft  44  Vict, 
a  16.] 

[The  Merchant  Shipping  Act,  1864,  amended. 
43  ft  44  Vict.  c.  18,  and  43  ft  44  Vict.  c.  22.] 

[Provisions  for  the  safe  carriage  of  grain 
cargoes  by  merchant  ships.  48  ft  44  Vict, 
a  43.] 

Powers  of  Board  of  Trade:  detention  of  unsea- 

worthy  vessel, 

1. — ^In  order  to  Justify  the  Board  of  Trade  in 
taking  proceedings  under  the  Merchant  Shipping 
Act,  1873,  8. 12,  it  is  unnecessary  that  either  the 
complaint  as  to  a  vessel  or  the  report  from  sur- 
veyors should  state  in  express  terms  that  she  is 
unable  to  proceed  to  sea  **  without  serious 
danger  to  human  life;"  it  is  sufficient  if  it 
appears  from  the  facts  therein  respectively  men- 
tioned that  she  is  in  that  condition.  Lewis  v. 
Gray,  46  Law  J.Bep.  C.P.  720;  Law  Bep.  1  C.P. 
D.  462. 

Semble,  that,  under  the  foregoing  statute,  the 
Board  of  Trade  can  order  a  vessel  to  be  detained 
only  for  the  purpose  of  being  surveyed,  repaired, 
or  otherwise  dealt  with  according  to  its  provi- 
sions, and  they  cannot  order  her  detention  for  an 
indefinite  period  of  time  after  its  objects  have 
been  fumiled.    Ibid. 

Semble  (per  Denmon,  J.,  and  Lindley,  J.,  dvi- 
bitante  Lord  Coleridge,  C.J.),  that  if  the  Board 
of  Trade  order  a  ship  to  be  detained  in  excess 
of  the  powers  conferred  by  the  above-mentioned 
statute,  her  owner  is  not  bound  to  appeal  under 
s.  14  to  a  Court  having  Admiralty  jurisdiction, 
but  be  may  obtain  redness  by  either  an  action  or 
a  petition  of  right.    Ibid. 

Semble  (per  Lord  Coleridge,  C.  J.),  that  if  a 
survey  ordered  by  the  Board  prove  ineffective, 
they  may  order  the  vessel  to  be  surveyed  a 
second  time.    Ibid. 

Jteyistered  owner :  purchaser  for  value  without 

notioe  qf  frastd, 

2. — The  Court  cannot  look  behind  a  ship's 
register  for  the  purpose  of  dispossessing  an  in- 
nocent purchaser  for  value,  whose  name  is  on 
the  register.  The  JSorlooh,  47  Law  J.  Bep.  P.  D. 
ft  A.  6 ;  Law  Bep.  2  P.  D.  243. 

Foffeiture  of  ship, 

8. — The  forfeiture  incurred  under  section  103 
of  the  Merchant  Shipping  Act,  1864,  accrues  at 
the  time  of  the  illegal  and  fraudulent  act,  and 
a  subsequent  seizure  relates  back  to  the  date  of 
the  act  constituting  the  cause  of  forfeiture,  and 
this  is  so  even  as  against  a  hofia  fide  purchaser, 
without  notice  of  such  act  The  Annandale 
(App.),  47  Law  J.  Bep.  P.  D.  ft  A.  3 ;  Law  Bep. 
2  P.  D.  218,  affirming  the  decision  of  the  Court 
below,  46  Law  J.  B^.  P.  D.  ft  A.  68. 
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Suipention  of  matter^i  eertifieate, 

4. — The  jmisdictioii  to  saspend  the  certificate 
of  the  master  of  a  ship  has  not  been  extended 
by  the  Merchant  Shipping  Act,  1876  (39  &  40 
Vict.  c.  80),  sections  29  and  32,  to  cases  not 
within  sections  242  and  432  of  the  Merchant 
Shipping  Act,  1864  (17  &  18  Vict.  c.  104),  and 
therefore  where  an  enquiry  into  the  stranding 
of  a  ship  where  no  damage  has  been  done 
is  held  by  a  wreck  commissioner  under  section 
32  of  the  later  Act,  he  has  no  jurisdiction  upon 
such  enquiry  to  suspend  the  certificate  of  the 
master  of  the  stranded  ship.  Mb  parte  Story, 
47  Law  J.  Bep.  Q.B.  266 ;  Law  Bep.  3  Q.B.  D. 
166. 

5. — ^A  shipping  casualty  must  be  actually 
caused  or  contributed  to  by  the  master  to  enable 
the  Court  of  Enquiry  to  suspend  his  certificate. 
The  Court  of  Appeal,  if  it  reverses  the  decision  of 
the  Wreck  Conmiissioner,  will  give  the  appellant 
his  costs  unless  there  has  been  such  misconduct 
on  the  part  of  an  officer  as  to  render  an  enquiry  . 
reasonable,  and  if  unsuccessful  the  appellant 
must  pay  the  costs  of  the  Board  of  Trade.  The 
Arizona,  48  Law  J.  Bep.  P.  D.  &  A.  54 ;  Law 
Bep.  5  P.  D.  123. 

aeam(vrC 9  allotment  note :  ^*  owner ^ 

6.— The  Merchant  Shipping  Act,  1864,  s.  169, 
enacts  that  the  wife  or  father  of  any  seaman  in 
whose  favour  an  allotment  note  of  part  of  the 
wages  of  such  seaman  is  made,  may  sue  for  and 
recover  the  sums  allotted  from  the  owner  or  any 
agent  who  has  authorised  the  drawing  of  the 
note.  M.  was  the  registered  owner  of  a  ship 
which  he  demised  by  a  time  charter-party  to  H., 
who  appointed  the  master  and  crew,  paid  their 
wages,  and  had  the  whole  control  of  the  ship. 
The  master  gave  an  allotment  note  in  favour  of 
W.,  wife  of  one  of  the  seamen.  Several  instal- 
ments were  paid  by  H.  upon  this  note,  but  he 
afterwards  got  into  difficulties.  W.  thereupon 
took  proceedings  against  M.  under  the  above 
section  as  being  the  owner : — Held,  that  having 
parted  with  all  control  over  the  ship,  and  not 
having  been  any  party  to  the  making  of  the 
allotment  note,  he  was  not  "  owner  *'  within  the 
meaning  of  the  section.  Meihlereid  v.  Wegt,  45 
Law  J.  Bep.  M.C.  91 ;  Law  Bep.  1  Q.B.  D.  428. 

SkM9  aibout  to  arrive :  **  actual  arrival  in 

dook," 

7. — The  Merchant  Shipping  Act  imposes  a 
penalty  on  unauthorised  persons  coming  "on 
board  any  ship  about  to  arrive  at. the  place  of 
destination  before  her  actual  arrival  in  dock  or 
at  Uie  place  of  her  discharge."  A  ship  whose 
port  of  destination  was  B.  arrived  within  the 
the  limits  of  the  port,  and  passed  about  7  p.m. 
through  the  dock  gates  into  a  basin,  from  which 
she  purposed  to  pass  through  other  gates  and  so 
into  inner  docks,  to  disc^ffge  her  cargo  at  a 
quay  in  one  of  the  inner  docks.  On  her  arrival 
m  the  basin,  while  she  was  being  moored  there 


for  the  night,  the  respondent,  an  unauthorised 
person,  came  on  board  of  her :— Held,  that  al- 
though the  ship  was  still  about  to  arrive  at  the 
place  of  her  destinaUon,  and  had  not  actually 
arrived  at  the  place  of  her  discharge,  yet  that 
she  had  actually  arrived  in  dock  within  the 
meaning  of  the  Act,  and  that  the  respondent 
was  therefore  not  liable  to  the  penalti^  im- 
posed by  the  section.    "  Actual  arrival  in  dock, 
m  section  237  of  the  Merchant  Shipping  Ad;, 
1854,  is  not  to  be  limited  by  reading  the  words 
as  if  equivalent  to  final  arrival  in  the  dock 
where  the    ship   is   to   discharge   her   cargo. 
Attwood  V.  Coie,  45  Law  J.  Bep.  M.C.  20 ;  Law 
Bep.  1  Q.B.  D.  134. 

Alignment  of  ship :  BritUh  thip.    [See  Ship- 
ping Law,  a  1.] 
CerHfioate  of  regiitry :  order  to  deUver  up.    [See 

Admibaltt,  62.] 
CbUiiion :  both  thipi  in  fault :  limited  UaHUty : 
set-off.    [See  Shipping  Law,  B  21.] 

Compulsory  pilotage.    [See  Shipping  Law,  B 

2,7.] 
Deposition  before  receiver  of  wreck.    [See  Ad- 

icmALTY,  29.] 
IbffeUwe  under.    [See  Shipping  Law,  1 1.] 

JuTisdieti4m :  Umitsof,  under  174'  18  Viet  o.  104. 
s.  627.    [See  Chnteal  Cbiminal  Coubt.] 

lAmitatum  of  UabUity  under.    [See  Shipping 

Law,  B  21-26.] 
JUarine  insurance:  collision:  claims  of  wider- 

writers  and  others.     [See  Mabinb    Inbub- 

ANCB,  29.] 
Prohibition  of  dedUng  in  shares  in  ship.    [See 

Probate,  3.] 
Recognised  British  ship.    [See  Shipping  Law, 

B  7, 23.] 
Salvage :  assigntnent  of  shares.    [See  Shipping 

Law,  T  6.] 
Salvage:    remwteration :    jurisdiction.      [See 

Shipping  Law,  T  2,  8, 12.] 


MEBGBB. 

An  administrator  granted  a  lease  of  some  of 
his  intestate's  property,  and  took  an  assignment 
of  the  term  in  his  own  capacity :— Held,  that  the 
term  did  not  merge  in  the  reversion.  Chambers 
V.  Kinghamy  48  Law  J.  Bep.  Chanc.  169;  Law 
Bep.  10  Ch.  D.  743. 
efrant  by  lessor  to  sub-lessee.     [See  Specific 

Pbbfobmancb,  19. 

Merger  of  debt  in  Judgment.    [See  Dbbtob  and 
Cbbditob,  2.] 


MESSAQE. 


By    telegram,    failure 
Damages,  17.] 


to    transmit.      [See 


3«6 


MESNB  PBOFITS,  MBTBOPOUS. 


MESNE  PB0FIT8. 

Ettoppel,  judgment  in  ejectment:  duration   of 
title,    [See  Ejsctmbnt,  2.] 

Infemt  lessee,  action  qf  ^ectmetit  against.    [See 
Infant,  16.] 


METROPOLIS. 

(A)  BUILDINCW. 

(a)  Party  waU. 
(Jb)  Alteration  of, 

io)  Dangerous  structure :  "  onmer ; "  inown- 
bent  of  district  ehuroh, 

(B)  Paving  Stbbets. 

(a)  Who  are  Uablefor  expenses. 

(h)  Raisvng  and  apportionment  of  expenses, 

(p)  Invettment  of  purclvase'money :  costs. 

(C)  Stbbbt  vesting  in  Boabd  OB  Vbstbt. 

(D)  Sbwbbs. 

(E)  Main     Drainage:     Jubisdiction     of 

Meteopolitan  Boabd  of  Wobkb. 

(F)  Distbict   Bate:   Inequality:  Exemp- 

tion. 

(G)  Management  :  Bemoval  of  Bubbish. 
(H)  Metbopolitan  Commons. 

[Further  amendment  of  the  Acts  relating  to 
raising  of  money  by  the  Metropolitan  Board  of 
Works.    39  k  40  Vict.  c.  66.] 

[Facilities  afforded  for  enjoyment  by  the 
public  of  open  spaces  in  the  metropolis.  40  & 
41  Vict.  c.  36.] 

[Powers  conferred  npon  the  Metropolitan 
BcArd  of  Works  with  respect  to  Cleopatra's 
Needle  and  other  monuments.  41  &  42  Vict. 
c.  29.] 

[Amendment  of  the  Metropolis  Management 
Act,  1866,  the  Metropolitan  Building  Act,  1866, 
and  the  Acts  amendiag  the  same  respectively. 
41  &  42  Vict.  c.  32.] 

[Further  provisions  made  relating  to  the 
borrowing  of  money  by  the  Metropolitan  Board 
of  Works.    41  &  42  Vict  c.  37.] 

[The  Acts  amended  relating  to  the  raising  of 
money  by  the  Metropolitan  Board  of  Works.  43 
&  44  Vict.  c.  26.] 

(A)  BXTILDINGS. 

(a)  Party  waU. 

1. — In  the  absence  of  evidence  as  to  the 
ownership  of  a  party  wall,  a  jury  is  entitled  to 
find  that  it  is  owned  by  the  adjoining  proprietors 
as  tenants  in  common.  The  Standard  Bank  of 
British  South  Africa  v.  Stokes,  47  Law  J.  Bep. 
Chanc.  664 ;  Law  Bep.  9  Oh.  D.  68. 

At  common  law  there  was  no  action  against  a 
tenant  in  common  for  pulling  down  a  party  wall 
for  the  purpose  of  building  a  new  one,  or  for 
repairing  a  party  wall,  or  for  replacing  an  old 
foundation  by  a  new  one,  even  without  notice  to 
the  adjoining  owner.  In  such  a  case  there  is  no 
destruction  or  destructive  waste.    Ibid. 

But  the  rights  and  duties  of  adjoining  owners, 
as  defined  by  the  Metropolitan  Buildings  Act, 


1866,  are  in  substitution  of  those  which  existed 
at  common  law,  and  are  not  merely  an  addition 
thereto.    Ibid. 

The  plaintiffs  and  defendant  were  adjoining 
owners,  and  there  was  a  party  wall  between  their 
respective  premises.  The  defendant  gave  notice, 
under  the  86th  section  of  the  Metropolitan 
Buildings  Act,  of  his  intention  to  raise  the 
party  wall  and  do  other  works.  By  that  section 
the  plaintiffs  were  to  express  assent  to  the  work 
within  fourteen  days,  or  dissent  was  to  be  in- 
ferred. Each  party  appointed  a  surveyor ;  but 
the  plaintiffs  never  expressed  assent  to  the 
work,  although  correspondence  passed  between 
them  and  the  defendajit.  By  the  7th  section,  in 
case  of  difference  between  the  parties,  unless 
they  agree  to  appoint  one  surveyor,  they  are  each 
to  appoint  one,  and  those  two  to  appoint  a  third, 
and  such  one  or  two  or  three  surveyors  are  to 
make  an  award  : — Held,  that  in  the  absence  of 
consent  by  the  plaintiffs,  a  difference  had  arisen, 
and  the  defendant  was  committing  a  breach  of 
the  Act  in  proceeding  with  the  work  without 
such  appointment  of  surveyors  and  award. 
Ibid. 

The  term  "raise**  in  sub-section  6,  section 
82,  is  not  confined  to  raising  above  ground,  but 
includes  raising  a  wall  by  something  added  to 
the  foundation.    Ibid. 

2. — The  Court  has  power  under  the  12th 
section  of  the  Common  Law  Procedure  Act, 
1864,  to  appoint  an  umpire  or  third  surveyor  to 
act  with  the  surveyors  appointed  by  "the 
building  owner  *'  and  *'  the  adjoining  owner  *' 
respectively  under  the  86th  section  of  the 
Metropolitan  Building  Act,  1866,  where  a  differ- 
ence has  arisen  between  the  parties  with  respect 
to  a  party  wall,  when  such  surveyors  refuse  to 
appoint  a  third  surveyor  to  act  with  them ;  and 
the  fact  of  there  being  a  pending  action  between 
such  building  and  adjoining  owners  with  respect 
to  ancient  Hghts  on  the  party  wall  does  not 
preclude  the  Court  from  exercising  the  power. 
In  re  The  Metropolitan  Building  Act ;  ex  parte 
M^BrydCf  46  Law  J.  Bep.  Chanc.  163 ;  Law  Bep. 
4  Ch.  D.  200. 

8. — A  wall  having  a  shed  on  one  side,  and 
water-closets  on  the  other,  was  held  to  be  a 
party  wall  under  the  Building  Acts  to  the 
extent  in  height  and  width  that  the  water- 
closets  and  sheds  were  coterminous.  Knight  v. 
PursseU,  48  Law  J.  Bep.  Chanc.  396 ;  Law  Bep. 
11  Ch.  D.  412. 

{b)  Alteration  of . 

4. — The  alteration  of  an  old  building  by  an 
addition  is  not  a  uniting  of  two  buildings, 
within  rule  2  of  section  28  of  18  &  19  Vict,  c 
122,  unless  the  addition  was  at  some  time  a 
separate  building  in  itself.  Section  9  confines 
the  operation  of  rule  4  of  section  27  to  cases 
where  an  addition  to  an  old  building,  taken  by 
itself,  contains  more  than  the  statutory  number 
of  cubic  feet.  Decision  below  (46  Law  J.  Bep. 
M.C.  117)  reversed-  Scott  v.  Zegg  (App.),  46 
Law  J.  Bep.  M.C.  267 ;  Law  Bep.  2  Ex.  D.  39. 
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(c)  Danger&ui  ttrueture :  *<  owner : "  incumbent 
of  distriet  ohuroh, 

6. — The  incnmbent  of  a  dlBtrict  ohnrch  in  the 
metropolis,  built  nnder  the  Church  Building 
Act,  which  provides  that  the  repairs  shall  be 
made  by  the  district,  is  not  the  owner  of  the 
church  within  the  meaning  of  the  Metropolitan 
Building  Act,  1856  (18  &  19  Vict.  c.  122),  so  as 
to  be  liable  to  pay  the  expenses  incurred  by  the 
Metropolitan  Board  of  Works,  in  respect  of 
their  dealing  with  it  as  a  dangerous  structure 
under  sections  69  to  74  of  that  Act.  Reg,  v.  Lee^ 
48  Law  J.  Bep.  M.C.  22 ;  Law  Bep.  4  Q.B.  D. 
75. 

(B)  Paving  Stbbbts. 
(a)  Who  a/re  liable  for. 

6. — ^A  railway  company  over  whose  railway  a 
road  is  carried  by  a  bridge  supported  on  piers, 
which  rest  on  the  slopes  of  the  cutting  in  which 
the  railway  runs,  are  not  owners  of  kmd  bound- 
ing or  abutting  on  a  street  of  which  such  road 
is  a  continuation.  The  London^  Brighton  and 
South  Cooit  Hailway  Comjumy  v.  The  Vettry  of 
St.  Oilee,  Cambemfell,  48  Law  J.  Bep.  M.C.  184  ; 
Law  Bep.  4  Ex.  D.  239. 

7. — The  land  of  a  School  Board  (purchased 
under  statutory  powers),  with  the  exception  of 
a  narrow  strip,  twenty  feet  wide,  at  one  end  of 
it,  was  situated  behind  a  row  of  houses  which 
fronted  a  street  (which  had  been  laid  out  by 
the  yestiy  of  the  parish  xmder  the  Metropolis 
Management  Acts),  and  hid  the  school  buildings 
from  it.  The  narrow  strip,  however,  extendi 
forward  along  the  end  of  the  row  up  to  the 
street  itself,  and  formed  an  open  passage  eighty 
feet  long  from  it  to  the  main  piui;  of  the  land 
lying  behind  the  houses,  on  which  part  were 
the  school  buildings; — Held,  that  the  School 
Board  were  owners  within  the  meaning  of  the 
Acts,  and  that,  in  respect  of  the  school  buildings, 
they  were  liable  to  be  rated  for  the  expenses  of 
paving  the  new  street,  as  being  owners  of 
houses  "forming  such  street."  The  School 
Board  for  London  v.  The  Vestry  of  St.  Mary, 
IsUngtony  45  Law  J.  Bep.  M.C.  1 ;  Law  Bep.  1 
Q.B.  D.  66. 

8. — The  district  board  have  no  option  to  pay 
for  paving  a  "  new  street "  for  the  first  time 
out  of  the  general  rate  under  18  &  19  Vict.  c. 
120.  s.  98,  but  they  are  bound  to  charge  the  costs 
of  the  work  upon  the  owners  of  the  adjoining 
houses  and  lands  under  section  106  as  varied  by 
26  Sc  26  Vict.  c.  102.  s.  77.  Dryden  v.  The  Over- 
teers  qf  Putney  (Div.  App.),  Law  Bep.  1  Ex.  D. 
228. 

(h)  Raising  and  apportionment  of  pairing  eX' 

penses, 

9. — Where  a  vestry  resolve  under  the  Me- 
tropolis Local  Management  Acts  to  pave  a  new 
street  on  one  side  oidy,  the  cost  of  such  paving 
must  be  apportioned  among  the  owners  of  the 
land  and  houses  adjoining  the  street  on  both 
sides.    The  vestry  has  no  power  to  throw  the 


whole  expense  on  the  owners  of  land  ad- 
joining the  side  so  paved.  Judgment  of  the 
Court  below  (46  Law  J.  Bep.  M.C.  75)  affirmed. 
The  Vettry  of  MUe  End  Old  Tonm  v.  The  Ouar- 
dians  of  WhAteohapel  Union  (App.),  46  Law  J. 
Bep.  M.G.  138 ;  Law  Bep.  1  Q.B.  D.  680. 

10. — Where  within  the  metropolis,  as  defined 
by  the  Metropolis  Management  Act,  1855,  a 
District  Board  had  paved  the  footpath  by  the 
side  of  a  road  which  had  become  a  "  new  street " 
within  section  106  of  the  Act,  and  had  mis- 
takenly paid  the  cost  of  paving  the  footpath 
out  of  the  general  rate  levied  upon  the  inhabit- 
ants of  the  parish,  instead  of  obtaining  pay- 
ment thereof  from  the  owners  of  the  adjoining 
houses  and  land  under  that  section,  as  varied 
by  section  77  of  the  Metropolis  Management 
Amendment  Act,  1862, — ^Held,  that  the  Court 
had  jurisdiction  to  rectify  the  mistake  by 
Tnftlring  an  order  on  the  District  Board  to  levy 
the  amount  expended  upon  the  owners  of  the 
adjoining  houses  and  land,  and  apply  the  sum 
received  in  recouping  the  geneial  rate.  The 
Attorney- General  v.  The  Wandsworth  JHgtriet 
Board  of  Works,  46  Law  J.  Bep.  Chanc.  771 ; 
Law  Bep.  6  Ch.  D.  539. 

(0)  Investment  of  purchase-money :  costs, 

U. — Semble,  the  Court  has  jurisdiction  under 
the  84th  and  89th  sections  of  the  General 
Metropolitan  Paving  Act  to  order  payment  by  a 
District  Board  of  Works  of  the  expenses  of  the 
investment,  in  consols,  of  the  purchase-money 
of  lands  by  agreement  taken  by  the  Board  in 
pursuance  of  the  Act,  and  of  the  costs  of  the 
petition  for  investment.  I71  re  MereerojCs 
Trusts,  47  Law  J.  Bep.  Chanc.  114 ;  Law  Bep. 
7  Ch.  D.  184. 

(C)  Street  Ybstikg  in  Boabd  ob  Ybstbt. 

12. — ^The  96th  section  of  the  Metropolis  Local 
Management  Act,  1856,  provides  that  **  all 
streets  being  highways,  and  the  pavements, 
stones  and  other  materUUs  thereof  ....  shall 
vest  in  and  be  under  the  management  and  con- 
trol of  the  vestry  or  district  board  of  the  parish 
or  district  in  which  such  highways  are  situate : " 
— Held,  that  what  "vests"  in  the  board  or 
vestry  is  a  *'  street  being  a  highway,"  that  is, 
the  street  if  and  so  long  as  it  is  a  highway; 
and  accordingly  when  a  street  ceases  to  be  a 
highway  by  being  stopped  up,  or  diverted  or 
turned,  and  another  substituted  in  lieu  thereof, 
the  original  limit  for  which  the  street  vested 
having  arrived,  the  street  ceases  to  be  vested  in 
the  b^urd  or  vestry,  and  no  words  of  defeasance 
or  divesting  are  necessary.  Although  there  is 
an  estate  or  interest  in  the  material  thing — 
some  portion,  induding  the  surface  of  the  soil 
over  which  the  street  extends — that  estate  or 
interest  is  limited  by  reference  to  the  period 
for  which  it  is  used  in  a  particular  way.  The 
duration  or  period  of  the  estate  is  that  during 
which  the  street  is  used  as  a  highway ;  and  as 
future  streets  when  they  become  highways  will 
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be  vested  In  the  board  or  vestry,  so  existing 
streets  when  they  cease  to  be  highways  cease  to 
be  vested,  the  p^od  of  the  estate  vested  in  the 
public  body  having  ceased  when  the  purpose 
for  which  the  streets  were  so  vested  had  ceased. 
The  96th  section  gives  to  these  public  bodies, 
over  and  above  the  easement  of  passage  which 
the  public  possess  and  the  powers  of  control 
and  management  of  the  roads  whidi  the  surveyor 
of  highways  possessed  under  the  Highways  Act, 
such  right  of  property  and  such  possessoiy  right 
in  the  streets  as  to  enable  these  oodles  to  main- 
tain actions  in  respect  of  that  property  or 
possessory  right.  The  case  of  Coterdale  v. 
Charlton  (48  Law  J.  Bep.  Q.B.  128 ;  Law  Rep. 
4  Q.B.  D.  104 ;  see  HiOHWAT,  15)  explained. 
BoUi  V.  The  Vestry  of  St.  George,  Southwarh 
(App.)i  49  Law  J.  Bep.  Chanc.  691 ;  Law  Bep. 
14  Oh.  D.  786. 

(D)  Sbwbbs. 

18.— The  word  "street "  in  26  &  26  Vict,  a 
102.  s.  63,  includes  new  streets  as  well  as  old 
streets.  The  apportionment  of  the  whole  oost 
of  laying  down  sewers  in  streets,  formed  after 
August  7th,  1862,  on  the  owner  of  the  land  and 
his  occupiers  and  tenants  alone  held  bad,  as 
section  53  applied  and  not  section  52;  and 
semble,  even  if  section  52  had  applied  the 
apportionment  would  have  been  bad,  because  it 
did  not  charge  any  portion  of  the  cost  of  the 
sewers  upon  the  owners  of  certain  building  land 
bounding  and  abutting  upon  the  ends  of  the 
streets.  Sheffield  v.  The  Board  of  Worki  for  the 
Ihilham  District  (Div.  App.),  Law  Bep.  1  Ex. 
D.  395. 

14. — The  respondent  who  owned  certain 
houses  in  a  **new  street"  laid  down  a  sewer. 
The  appellants  took  the  sewer  up  and  laid  down 
another  for  the  drainage  of  the  neighbourhood : 
— Held,  that  the  respondent  was  not  liable  for 
any  portion  of  the  cost  of  the  new  sewer.  The 
Board  qf  Works  for  the  Fulham  IH^riot  v. 
Goodwin  (Div.  App.),  Law  Bep.  1  Ex.  D.  400. 

16. — By  the  Metropolis  Management  Amend- 
ment Act,  1862  (25  &  26  Vict.  c.  102),  s.  53, 
where  any  sewer  shall  be  constructed  by  a  dis- 
trict board  for  the  drainage  of  a  street,  in  which 
previously  to  such  construction  there  had  been 
no  sewer,  but  where  sewers  rates  have  been 
levied  previously  to  such  construction,  the  ex- 
pense of  constructing  such  sewer  and  the  works 
appertaining  thereto,  shall  be  defrayed  in  part 
only  by  the  owners  of  the  houses  situate  in  and 
abutting  on  such  street  respectively ;  and  the 
amount  to  be  borne  by  such  owners  shall  be 
determined  by  the  district  board  in  eadi  par- 
ticular case,  and  the  residue  of  such  expenses 
shall  be  defrayed  by  the  district  board  out  of 
the  sewers  rates,  and  the  amount  so  charged 
upon  and  payable  in  respect  of  such  house  or 
premises  shall  be  payable  before  the  works  shall 
be  constructed,  during  their  progress  or  after 
their  completion,  as  the  district  boajd  may  de- 
termine, either  in  one  sum  or  by  instalments 


within  such  period,  not  exceeding  twenty  years, 
as  the  district  board  shall  direct,  and  any  such 
sum  or  instalments  may  be  recovered  by  sum- 
mary proceedings.  A  sewer  was  constructed 
under  the  provisions  of  the  Act  by  a  district 
board  in  1868,  but  no  apportionment  in  respect 
of  the  expense  thereof  was  made  amongst  the 
owners  of  the  houses  in  the  street  till  1876. 
The  appellant,  who  was  at  the  time  of  the  con- 
struction of  the  said  sewer  in  question,  and  of 
making  the  said  apportionment,  the  owner  of  a 
house  in  the  street,  refused  to  pay  the  amount 
of  his  contribution,  on  the  ground  that  the 
apportionment  was  not  made  within  a  reason- 
able time  after  the  sewer  had  been  constructed : 
— Held,  that  inasmuch  as  there  was  no  express 
time  limited  by  the  Act  for  the  making  of  the 
apportionment,  the  district  board  were  entitled 
to  recover  from  the  appellant  the  amount  of  his 
contribution.  Bradley  v.  The  Board  of  Works 
for  Greenmeh  District,  47  Law  J.  Bep.  M.C. 
Ill ;  Law  Bep.  8  Q.B.  D.  884. 

(E)  Main  Drainage:  J(7BiEa>icnoN  of  Mb- 

TBOPOLITAN  BOARD  OF  WORK& 

16. — By  the  Metropolis  Management  Act, 
1862,  s.  61,  it  is  enacted  that  "no  person  shall 
maJce  or  branch  any  sewer  or  drain,  or  make  any 
opening  into  any  sewer  vested  in  the  Metro- 
politan Board  of  Works  ....  without  the  con- 
sent of  such  Board,  provided  that  it  shall  be 
lawful  for  any  person  with  such  consent,  at  his 
own  expense,  to  make  or  branch  any  drain  into 
any  sewer  vested  in  such  Board«  .  ..."  in  such 
manner  as  the  Board  shall  direct.  The  defen- 
dants were  the  owners  of  land  situated  imme- 
diately outside  the  metropolitan  drainage  area. 
There  were  four  cottages  on  the  land  which 
drained  into  a  certain  brook.  This  brook  was, 
by  the  Metropolis  Management  Act,  1855,  vested 
in  the  Metropolitan  Bofud  of  Works,  as  part  of 
the  metropolitan  drainage  system.  Under  their 
powers  the  board  covered  in  the  brook  and  con- 
verted it  into  a  sewer,  but  allowed  a  communi- 
cation to  remain,  through  which  the  drainage 
from  the  four  cottages  passed  into  the  sewer. 
The  defendants  had  erected  additional  buildings 
on  their  land,  and  proceeded  to  drain  such  new 
buildings  through  the  communication  last  men- 
tioned. In  an  action  by  the  Board  to  restrain 
them  from  so  doing, — Held,  that  the  words 
*'  any  person  **  in  the  above  section  must  be 
r^td  as  referring  only  to  persons  entitled  to 
participate  in  the  benefit  of  the  Metropolis 
Management  Acts,  that  is,  to  owners  or  occu- 
piers within  the  metropolitan  area,  and  that  the 
drainage  from  each  one  of  the  ad<^tional  build- 
ings was  a  separate  making  or  branching  of  the 
drain  within  the  meaning  of  the  section.  Held 
aJso,  that  the  board  had  no  power  to  authorise 
persons  outside  the  metropolitan  area  to  drain 
buildings  erected  by  them  into  the  metropolitan 
drainage  system.  The  position  of  the  Metro- 
politan Board  of  Works  with  reference  to  per- 
sons outaide  the  metropolitan  drainage  area 
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ooDsidered.  The  MetrppoUtan  Board  qf  Works 
▼.  The  London  and  yorth  Western  Baihvay 
Company,  49  Law  J.  Bep.  Ghanc.  356 ;  Law  Bep. 
14  Ch.  D.  621 ;  affirmed  on  appeal,  60  Law  J. 
Bep.  Ghana  409. 

(F)  DiSTBiOT  Bate  :  Inbquautt. 

17. — By  the  Metropolitan  Management  Act, 
1866,  8.  168,  district  boards  may  require  the 
overseers  of  parishes  within  their  district  to 
levy  the  sums  which  such  boards  may  require 
for  the  execution  of  the  Act.    By  section  169, 
district  boards  can  exempt  or  rate  on  a  lower 
scale  parts  of  parishes  not  benefited  or  benefited 
to  a  less  degree  than  other  parts  by  such  ex- 
penditure.   The  overseers  of  L.  were  required, 
by  a  precept  of  the  district  board,  to  levy  a  sum 
for  the  expenditure  incurred  in  the  execution  of 
the  above  Act.    The  precept  directed  that,  as 
regards  such  parts  of  "  the  parish  as  consist  of 
lands  used  as  arable,  meadow  or  pasture  lands 
only,  or  as  woodUmd,  orchard,  market,  hop, 
herb^  flowers,  fruit  or  nursery  market  garden," 
the  rate  should  be  levied  on  a  lower  scale. 
There  was  a  considerable  quantity  of  such  land 
in  the  parish,  the  whole  oi  which  was  assessed 
at  the  lower  scale,  though  it  did  not  lie  alto- 
gether, but  was  scattered  about : — Held  (afiOrm- 
ing  the  decision  of  the  Queen's  Bench  Division, 
48  Law  J.  Bep.  M.G.  116 ;  Law  Bep.  4  Q.B.  D. 
389),  that  the  rate  was  good,  and  that  the  pre- 
cept sufficiently  described  the  nature  of  the 
property  to  be  rated  at  the  lower  rate.    Rfiff.  v. 
The  London,  Brighton  and  South  Coast  BaUrvay 
Company  (App.),  49  Law  J.  Bep.  M.G.  82 ;  Law 
Bep.  6  Q.B.  D.  89. 

(O)  Makagbhsnt  :  Bum  oval  of  Bubbibh. 

18. — By  the  Metropolis  Management  Act, 
1866,  8.  127,  a  duty  is  imposed  on  a  vestry  of 
collecting  and  removing  all  dirt,  ashes,  rubbish 
and  filth  in  or  under  houses  and  places  within 
their  parish.  The  plaintiff  contracted  with  the 
defendants  for  the  purchase  of  the  dust,  filth 
and  refuse  which  should  be  collected  by  their 
servants  from  the  houses,  kc,  in  the  parish  of 
P.  In  each  house  there  was  a  receptacle  called 
a  dust-bin,  the  contents  of  which  were  put  into 
baskets  by  the  scavengers,  and  thence  into  carts 
by  the  vestry,  and  conducted  to  the  brick-fields 
of  the  plaintiff.  The  dust-bins  contained,  in 
addition  to  dust,  a  number  of  articles  known  as 
**  tots,"  of  more  or  less  value,  thrown  away  by 
the  occupiers  of  the  houses  or  their  tenants,  for 
the  purpose  of  being  tiUcen  away  by  the  dust 
carts  and  got  rid  of :— Held,  that  the  plaintiff 
was  not  entitled  to  these  **  tots "  under  the 
terms  of  his  contract  with  the  vestry,  inasmuch 
as  there  was  no  obligation  on  the  part  of  the 
-  latter  under  18  ic  19  Vict.  c.  120.  s.  126,  to  re- 
move them,  and  the  contract  must  be  construed 
to  include  only  such  things  as  the  vestry  were 
oompeUed  by  the  statute  to  take  away.  CoUins 
T.  The  Paddington  Vestry,  48  Law  J.  Bep.  Q.B. 
846. 

DlOBBT,  1876-1880, 


19.__By  18  &  19  Vict.  c.  120.  s.  125,  vestries 
are  required  to  employ  a  sufficient  number  of 
persons  for  collecting  and  removing  all  dirt  and 
rubbish  in  or  under  houses  and  places  within  their 
parish.  The  plaintifib  have  a  workhouse  situ- 
ated in  the  defendants'  parish,  which,  under  an 
old  Act  of  Parliament  (22  Geo.  3.  c.  66),  is  rated 
on  a  lower  scale  than  other  houses  within  the 
parish.  The  defendants,  who  are  A  corporation, 
refused  to  remove  the  dirt  from  the  workhouse 
in  question  (alleging  that  the  premises  were 
extra-parochial,  by  virtue  of  22  Geo.  3.  c.  56), 
and. the  plaintifb  were  consequently  compelled 
to  have  it  removed  at  their  own  expense: — 
Held,  that  the  exemption  conferred  by  22  Geo. 
3.  c.  66,  did  not  relieve  the  vestry  from  their 
liability  to  remove  the  dirt  from  the  workhouse, 
and  that  an  action  was  maintainable  at  the  suit 
of  the  plaintiffs,  to  recover  from  the  defendants 
the  costs  occasioned  by  their  neglect.  The 
€hui/rdiam  of  the  Hdhom  Union  v.  The  Vestry 
of  St,  Leonard's,  Shoreditoh,  46  Law  J.  Bep. 
M.G.  36 ;  Law  Bep.  2  Q.B.  D.  146. 

20. — Ashes  from  coals  burnt  in  the  furnace 
of  a  steam  engine  which  is  used  for  the  purpose 
of  the  business  of  a  pianoforte  manufacturer  are 
the  refuse  of  such  business  within  the  meaning 
of  section  128  of  the  Metropolis  Local  Manage- 
ment Act  (18  &  19  Vict,  c  120),  which  enacts 
that  if  any  scavenger  be  required  by  the  occu- 
pier of  any  house  to  remove  the  refuse  of  any 
business,  such  occupier  is  to  pay  the  scavenger 
a  reasonable  sum  for  such  removal.  Gay  v. 
Cadby,  46  Law  J.  Bep.  M.G.  260;  Law  Bep.  2 
G.P.  D.  891. 

(H)  Mbtbopolitak  Gomuons. 

21. — A  common  was  by  Act  of  Parliament 
dedicated  to  the  use  and  recreation  of  the 
public,  and  directed  to  be  regulated  and  man- 
aged by  the  Metropolitan  Board  of  Works,  who 
were  empowered  to  frame  by-laws  and  r^^a- 
tions  for,  among  other  things,  the  preservation 
of  order  on  the  common.  A  by-law  made  under 
this  power  prohibited  the  delivery  of  any  public 
speech,  lecture,  sermon  or  address  of  any  kind, 
except  with  the  written  permission  of  the  Board 
first  obtained,  and  upon  such  portions  of  the 
common  and  at  such  times  as  might  by  such 
written  permission  be  directed  and  sanctioned 
by  the  Board : — Held,  that  the  by-law  was  valid, 
not  being  uUra  vires  as  repugnant  to  the  laws 
of  Bngland  or  the  intention  of  the  particular 
Act,  and  that  it  was  a  reasonable  mode  of  regu- 
lating the  user  of  the  common  to  require 
previous  information  of  the  object  and  charac- 
ter of  any  meeting  proposed  to  be  held  thereon. 
Be  Moryan  v.  The  Metropolitan  Board  of  Works, 
49  Law  J.  Bep.  M.G.  61 ;  Law  Bep.  6  Q.B.  D. 
166. 
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MBTBOFOUIAH  POUOB— MINB8. 


METBOPOLITAK  POLICE. 

[See  Constable.] 

Valuation  {MetrapoUt)  Act.    [See  Ratbs,  19, 
22.] 

MILITABY  0PFICBB8. 
Qmpulior^  retirement  of,    [See  Cbowk,  8.] 

MILITABY  PUBP08B8. 

Zand  held  for,  under  D^ence  Act :  tuer  of.  [See 
Injunction,  20.] 

MINES. 
(A)  ExcfBPTiON  OF  Mines  ob  Minbbals. 

(B)  WOBKINO  OP. 

(a)  Ri^ht  to  work :  wagte, 

(Jb)  Right  of  twfaoe  owner  to  iwpport. 

{&)  Wrongful  or  negligent  working. 

(1)  Ahttraation  of  mi/nerdU  of  a^oin- 

ing  onmer. 

(2)  Steering  water  to  eeeape, 

(3)  J)amagesfor. 

(4)  Aeeotmt:  aUowanoei:  ooits  of  te- 

veranoe, 

(C)  Mining  Lease. 

(a)  Covenant  to  pay  rates :  deduction  for 

rent, 
(h)  Agreement  for  lease :  implied  warranty, 
lo)  Setting  aside :  concealment, 
(d)  **  Winning  "  coal. 

(D)  Statutobt  Bbgulations. 

(E)  Bating  of. 


(A)  Ezoeption  of  Mines  ob  Minbbals. 

1. — ^In  an  ordinary  estate  of  oopyhold  the 
property  in  the  trees  and  minerals  is  in  the  lord, 
the  possession  in  the  oopyholder.  If  a  stranger 
or  the  copyholder  cut  trees  or  take  minerals, 
the  lord  can  bring  trover ;  if  a  stranger  or  the 
lord  cut  trees  or  take  minerals,  the  oopyholder 
can  maintain  trespass.  Ea/rdley  y.  GrammUe^ 
46  Law  J.  Bep.  Chano.  669 ;  Law  Bep.  8  Ch.  D. 
826. 

When  the  trees  are  cat  or  the  minerals  taken, 
the  oopyholder  beoomes  entitled  to  the  posses- 
sion of  the  spaoe  where  the  trees  or  minerals 
were,  and  is  entitled  to  nse  it  at  his  will  and 
pleasure.    Ibid. 

On  the  other  hand,  if  a  freeholder  grants 
lands  excepting  mines,  he  severs  his  estate  ver- 
tically, that  is,  he  grants  ont  his  estate  in 
parallel  vertical  layers,  and  the  grantee  only 
gets  the  parallel  layer  granted  to  him.  The 
freeholder  retains  the  reserved  stratum  as  part 
of  his  ownership,  and  whether  or  not  he  takes 
the  minerals  out  of  the  stratum,  snch  stratum 
still  belongs  to  him  as  part  of  the  vertical  sec- 
tion of  the  land.    Ibid. 

G.  was  lessee  of  manorial  mines,  with  right 
to  work  them  and  enter  on  the  surface  of  the 


copyhold ;  these  mines  were  worked  from  deep 
pits.  Between  the  deep  pits  and  the  North 
Staffordshire  Bailway  lay  first,  copyhold  of  A. ; 
next,  freehold  of  S. ;  next,  freehold  of  A.  G. 
took  a  lease  of  the  S.  mines  and,  ten  days 
after,  a  lease  of  part  of  A.'s  freehold,  for  the 
poipose  of  completing  a  railway  then  in  course 
of  construction  over  A.'8  copyhold  from  the  deep 
pits  to  the  North  Staffordshire  Bailway.  This 
lease  provided  for  the  carriage  over  A.'s  free- 
hold by  G.  of  the  produce  of  mines  belonging 
to  or  occupied  by  G.  or  belonging  to  S.  Shortly 
afterwards,  G.  drove  a  crut  from  the  8.  mines 
under  A.'8  copyhold  to  the  deep  pits,  and  so 
carried  the  S.  minerals  to  the  deep  pits,  and 
thence  by  the  railway  over  A's  copyhold  to  the 
North  Staffordshire  Bailway: — Held,  that  A.*8 
successors  in  title  were  entitled  to  an  injunction 
to  restrain  G.  from  carrying  the  S.  minerals 
under  or  over  A.*s  copyhold,  and  that  there  had 
been  no  acquiescence  on  A's  part  to  disentitle 
them.    Ibid. 

2. — A  covenant  by  a  grantee  in  fee  simple 
subject  to  a  small  chief  rent  not  to  get  coaIs 
except  to  bum  on  the  premises,  is  not  equivalent 
to  an  exception  of  the  coals  by  the  grantor; 
and  persons  claiming  through  him  were  re- 
stained  from  getting  such  coals.  AMonY,  Stock, 
Law  Bep.  6  Ch.  D.  719. 

Minerals,  what  a/re.    [See  Ible  of  Man.] 

Sale  of  lands  of  lunatic.    [See  Lunatic,  12.] 

Sale  of  lands  of  ecclesiastical  corporation  for 
redemption  qf  land  taa.    [See  LAND  Tax,  1.] 

(B)  WOBKING  of. 

(a)  Right  to  work :  watte. 

8. — The  opening  of  a  quany  by  a  mortgagor 
in  possession  enures  to  the  benefit  of  the  mort- 
gagee of  a  term,  so  as  to  render  him  dispunish- 
able for  waste  if  he  work  the  quarry  during  the 
term.  Where  it  is  proved  thiftt  a  quarry  was 
worked,  and  that  there  was  a  lease  which  would 
authorise  the  workings,  it  will  be  presumed 
after  a  great  lapse  of  time  that  the  workings 
took  place  under  the  lease,  and  the  burden  of 
proof  will  lie  on  a  party  who  seeks  to  shew  that 
they  were  unauthorised.  Per  Lord  Selbome — Sale 
of  the  produce  is  not  a  necessary  criterion  of 
the  difference  between  a  mine  or  quany  which 
is,  and  one  which  is  not  to  be  considered  open 
in  a  1^^  sense.  Mias  v.  The  Snowdon  Aate 
Quarries  Compa/ny  {lAm.)  (H.L.),  48  Law  J. 
Bep.  Chanc  811 ;  Law  Bep.  4  App.  Cas.  454,  on 
appeal  from  the  Court  of  Appeal  (nom.  Mias  v. 
Griffith,  48  Law  J.  Bep.  Chanc.  203  ;  Law  Bep. 
8  Ch.  D.  621). 

Where  there  is  an  open  mine  or  quarry,  the 
sinking  of  a  new  pit  or  the  same  vein,  or  break- 
ing ground  in  a  fresh  place  on  the  same  rock, 
is  not  necessarily  the  opening  of  a  new  mine  or 
quarry.    Ibid. 

Mines  under  railway.    [See  Lands  Clauses 
Act,  3,^43.] 
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(b)  Right  of  twrfcbce  owner  to  support. 

4.— The  right  of  an  adjoining  owner  is  to 
have  his  land  supported  in  its  natural  state, 
and  that  without  any  reference  to  the  width  of 
the  strip  of  land  required  for  its  support  in  that 
state.  The  Mayor  of  Birmingham  v.  Allen^ 
(App.),  46  Law  J.  Rep.  Chanc.  673 ;  Law  Rep. 
6  Ch.  D.  284. 

The  plaintiffs  were  owners  of  land  on  which 
they  had  extensive  gas  works.  ^  The  defendants 
were  working  mines  near  the  plaintiffs'  land. 
The  minerals  in  the  intervening  land  had  been 
worked  out  many  years  ago.  The  plaintiflb 
brought  their  action  against  the  defendants  to 
restrain  them  from  continuing  to  work  their 
minerals^  on  the  ^und  that  their  so  doing 
would  seriously  injure  the  plaintiffs*  buildings. 
The  evidence  shewed  that  the  plaintiffs'  buildings 
would  be  damaged,  but  it  also  shewed  that  if 
the  minerals  in  the  intervening  land  had  not 
been  worked  out  the  defendants  might  safely 
have  continued  their  workings  up  to  the  edge 
of  their  own  boundary: — Held  (aflfirming  the 
decision  of  the  Master  of  the  Rolls),  that  the 
lands  of  the  defendants,  not  being  required  for 
the  support  of  the  plaintiffs'  land  in  its  natural 
state,  were  not  adjacent  lands  so  as  to  give  the 
plaintifib  a  right  to  support  for  their  lands 
from  the  defendants ;  and  that  the  defendants 
could  not  by  the  action  of  the  intervening  owner 
be  deprived  of  their  right  to  take  all  the  minerals 
under  their  own  land.    Ibid. 

6. — ^An  Act  for  incdosing  the  waste  lands  of  a 
manor  directed  that  the  commissioners  under 
the  Act  should  set  out  highways  over  the  lands, 
and  extinguished  all  former  roads  which  should 
not  be  set  out.  The  Act  reserved  to  the  lord 
his  right  to  the  minerals,  with  power  to  work 
them  as  freely  as  if  the*  Act  had  not  been  made : 
— Held,  that  the  lord  was  not  entitled  to  work 
the  minerals  so  as  to  damage  highways  set  out 
under  the  Act.  Ths  Benfieldtide  Local  Board 
V.  The  Qmsett  Iron  Compamy  (lAm.),  47  Law  J. 
Rep.  Bxch.  491 ;  Law  Rep.  3  Ex.  D.  64. 

6, — S.,  being  the  owner  in  fee  of  certain 
lands,  by  deed,  dated  the  31st  of  December, 
1861,  granted  the  surface  of  a  portion  of  such 
land  to  the  predecessor  in  title  of  the  plaintiff 
A.,  reserving  to  himself,  his  appointees,  heirs 
and  assigns,  the  minerals  lying  under  the  por- 
tion so  granted,  with  liberty  to  get  and  win  the 
said  minerals,  "  so  that  compensation  be  made 
by  him  or  them  for  all  damage  that  shall  be 
done  to  the  erections  on  such  "  portion,  by  the 
exercise  of  such  liberty.  S.  subsequently  granted 
to  the  predecessors  in  title  of  the  defendants 
the  adjacent  portion  of  the  said  lands,  and  also 
the  minerals  lying  under  the  portion  so  granted 
to  the  predecessors  of  the  plaintiff  A.  by  the 
deed  of  the  31st  of  December,  1861.  The  de- 
fendants, on  becoming  the  grantees  of  such 
adjacent  portion,  and  of  the  minerals  lying 
under  the  plaintiff  A.'s  portion,  proceeded  to 
work  mines  under  such  adjacent  portion,  and  to 
get^  and  win  the  minerals  so  lying  under  the 
plaintiff  A.'b  portion.    In  consequence  of  these 


operations,  a  mill  upon  the  plaintiff  A. 's  portion 
(of  which  mill  the  plaintiff  P.  was  mortgagee) 
was  let  down : — Held,  that  whether  the  suiciding 
of  the  mill  was  dne  to  the  removal  of  minerals 
under  the  plaintiff  A.'s  portion,  or  to  the  re- 
moval of  minerals  under  the  adjacent  portion, 
or  to  both  these  causes  combined,  and  whetlier 
such  operations  were  skilfully  or  unskilfully 
conducted,  the  plaintiffs  were  entitled  to  com- 
pensation for  the  letting  down  of  the  mill.  For 
the  causing  of  the  gubsidence  was  either  a  tres- 
pass, or  justifiable  only  under  the  deed  of  the 
31st  of  December,  1861,  and  the  stipulation  '*so 
that  compensation  be  made  "  was  not  an  inde- 
pendent agreement  personal  to  the  original 
grantor,  but  a  condition  annexed  to  the  reserva- 
tion, and  binding  upon  any  person  exercising 
the  right  reserved.  Apsden  v.  Seddon,  and 
Preston  v.  Seddon  (App.),  46  Law  J.  Rep.  Exch. 
363 ;  Law  Rep.  1  Ex.  D.  496  (fum,  Atpden  ▼. 
Seddon), 

7. — By  an  Indosure  Act  the  waste  lands  of  a 
manor  were  divided  among  several  allottees, 
who  were  to  be  bound  to  contribute  inter  te  to 
compensate  any  of  their  number  whose  allot- 
ments might  be  injured  by  the  lord  working  tiie 
minerals.  The  minerals  were  reserved  to  the 
lord ;  and  it  wa§  enacted  that  he  should  at  all 
times  thereafter  hold  and  enjoy  all  mines,  &c., 
together  with  the  liberty  of  searching  for  and 
working  the  said  mines  as  fully  and  freely  as  he 
could  have  had  or  enjoyed  the  same  if  tiie  Act 
had  not  been  passed,  and  that  without  making 
any  satisfaction  for  so  doing : — Held,  overruling 
Blaohett  v.  Bradley  (31  Law  J.  Rep.  Q.B.  66), 
on  demurrer  to  a  statement  of  defence  whidi, 
in  answer  to  a  claim  by  one  of  the  allottees 
against  the  lord  for  worMng  the  mines  without 
leaving  a  sufficient  support  for  the  surface,  set 
up  the  statute,  and  idleged  that  the  lord  had 
been  used  as  of  right  to  search  for  minerals  and 
disturb  the  surface  without  making  any  com- 
pensation, that  the  Act  having  expressly  autho- 
rised the  lord  to  disturb  the  surface  without 
making  any  satisfaction  for  so  doing,  the  de- 
fence was  good ;  and  that  it  was  not  competent 
to  the  plaintiff  to  enquire  into  the  question 
whether  before  the  Act  the  lord  could,  consis- 
tently with  the  principle  laid  down  in  HUtan  v. 
Lord  GfranviUe  (13  Law  J.  Rep.  Q.B.  193),  have 
had  such  a  right  as  it  was  averred  that  he  had 
exercised.  Gill  v.  IHokinson,  49  Law  J.  Rep. 
Q.B.  262 ;  Law  Rep.  6  Q.B.  D.  169. 

(p)  Wrongful  or  negligent  n>orking, 

(1)  Abstraction  of  minerals  of  adjoining  mines. 

8. — Questions  having  arisen  in  1862  between 
the  lessees  of  two  adjoining  collieries,  one  of 
such  lessees  being  the  West  Hs^lepool  Railway 
Company,  as  to  the  boundaries  of  their  respec- 
tive collieries,  new  boundary  maps  were  pre- 
pared, and  in  1864  it  was  by  an  agreement 
mutually  agreed  between  the  parties  that  all 
claims  on  account  of  damage  of  every  kind, 
whether  by  trespass  or  otherwise,  should  be 
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condoned.  Pending  that  agreement,  an  Act  of 
Parliament  was  passed,  in  1863,  under  which 
the  West  Hartlepool  Company  were  to  sell  their 
collieries  within  a  period  of  five  years,  and  in 
1866  another  Act  was  passed  whereby  the  West 
Hartlepool  Ck)mpany  became  amalgamated  with, 
and  all  their  assets,  debts,  liabilities  and  engage- 
ments were  transferred  to  the  defendant  com- 
pany. In  1870  the  plaintiffs  for  the  first  time 
discovered,  and  the  evidence  distinctly  shewed, 
that  in  1863,  after  the  boundaries  had  been 
settled,  the  West  Hartlepool  Company  had 
broken  through  the  barrier  between  the  col- 
lieries and  worked  out  the  plaintifiEs'  coal.  Upon 
a  bill  filed  for  an  account  of  the  coal  worked  by 
the  West  Hartlepool  Company  and  for  damages 
in  respect  of  the  injury  sustained  by  the  break- 
ing down  of  the  burier, — Held,  that  the  work- 
ing of  the  colliery  by  the  West  Hartlepool 
Company  was  not  ultra  viret,  as  the  power  to 
work  for  a  period  of  five  years  must  be  implied 
from  the  authority  to  sell,  and  that  whatever 
liability  they  were  under  at  the  time  of  their 
amalgamation  with  the  defendant  company, 
was  transferred  to  the  defendant  company  by 
the  Act  of  1865.  Also,  that  the  agreement  of 
1864  did  not  operate  as  a  release  of  the  injury 
then  done,  as  the  plaintiffs  did  not  then  know 
and  had  no  means  of  knowing  that  the  injury 
had  been  committed.  And  further,  that  there 
being  no  laohes  on  the  part  of  the  plaintiffs  in 
not  discovering  the  injury  at  an  earlier  period, 
the  statute  commenced  to  run  only  from  the 
time  of  such  discovery.  EooleHastiodl  CommU- 
iioners  for  Engla/nd  v.  North  Sastem  RaUna^ 
Company,  47  Law  J.  Rep.  Chanc.  20 ;  Law  Bep. 
4  Ch.  D.  846. 

(2)  Suffering  waiter  to  eteape. 

9. — The  appellants  were  owners  of  mines 
adjoining  and  communicating  with,  but  on  a 
higher  level  than,  mines  belonging  to  the  re- 
spondent. The  appellants*  mining  operations 
had  caused  part  of  the  sur&ce  of  their  land  to 
give  way,  whereby  hollows  and  openings  were 
formed  communicating,  by  means  of  the  under- 
ground workings  of  the  appellants'  mines,  with 
the  mines  of  the  respondent.  Across  the  surface 
of  the  appellants'  land  ran  a  stream,  which  in 
1866  had  been  diverted  by  them  into  another 
channel.  In  November,  1871,  owing  to  a  heavy 
rainfall,  the  stream  burst  its  banks  and  over- 
flowed into  the  hollows  on  the  appellants* 
land;  the  water  thus  accumulated  percolated 
by  the  openings  through  the  appellants*  mines 
into  the  respondent's  mines.  The  respondent 
brought  an  action  for  the  damage  thereby 
caused,  and  the  jury  at  the  trial  found  that  the 
rainfall  was  excessive,  but  that  the  flooding  was 
caused  chiefly  by  the  improper  execution  and 
insufficient  condition  of  the  new  channel,  and 
that  the  stream  In  its  diverted  course  was  more 
likely  to  overflow  and  do  more  damage  than  if 
it  had  been  allowed  to  flow  in  its  former  chan- 
nel : — Held  (affirming  the  decision  of  the  Court 


of  Appeal,  43  Law  J.  Rep.  Exch.  70),  that  the 
appellants  were  liable  for  the  damage  suffered 
by  the  respondent.  Smith  v.  Mutgrane  (H.L.), 
47  Law  J.  Rep.  Exoh.  4 ;  Law  Rep.  2  App.  Cas. 
781  {nom,  Fletch&rv.  Smithy 

10. — Whether  water  flows  on  the  surface  or 
underground,  the  right  of  user  is  the  same; 
and  a  man  by  intercepting  such  water,  what- 
ever the  purpose  may  be  to  which  he  applies  it, 
does  not  thereby  appropriate  it  so  as  to  lose  his 
right  to  discharge  it  on  to  the  adjoining  land  at 
the  same  time  and  place  and  to  the  same  extent 
as  before  such  interception ;  but  if  the  owner 
of  the  adjoining  land  can  shew  that  the  result 
of  such  user  is  to  increase  the  burden  on  his 
land  he  will  be  entitled  to  an  injunction  and  to 
damages  for  the  injury  caused  by  such  user. 
The  Wett  Cumberland  Iron  and  J^eel  Compawg 
V.  Ktnfon  (App.),  48  Law  J.  Bep.  Chanc.  793 ; 
Law  Rep.  11  Ch.  D.  782,  on  appeal  from  the 
Chancery  Division,  46  Law  J.  Rep.  Chanc.  860 ; 
Law  Rep.  6  Ch.  D.  773. 

IL— The  right  to  work  mines  is  a  right  of 
property,  and  the  owner  duly  exercising  such 
right  is  free  from  responsibility.  Where  mineral 
workings  have  caused  subsidence  and  a  conse- 
quent flow  of  water  into  an  adjacent  lower  coal- 
fleld,  the  injuries,  being  entirely  from  gravita- 
tion and  percolation,  are  not  a  valid  claim  for 
any  damages.  WUeon  v.  WaddeU  (H.L.),  Law 
Rep.  2  App.  Cas.  96. 

Per  Lord  Blackburn. — The  owner  of  minerals 
has  a  right  to  take  away  the  whole  of  them  in 
his  land  according  to  the  natural  course  of 
user.  The  breach  of  an  agreement  to  restore 
the  surface  gives  no  claim  to  any  one  but  the 
owner  and  tenant  who  are  parties  to  it.    Ibid. 

(3)  Damagetfor, 

12. — Where  an  owner  in  fee  brought  an 
action  for  compensation  against  the  appellant, 
who,  under  a  grant  from  the  Crown,  was  autho- 
rised to  enter  on  his  land  to  conduct  mining 
operations,  paying  compensation  to  the  owner, 
and  the  jury  found  that  a  sum  was  due  in  order 
to  make  a  reservoir  safe  in  future  by  building  a 
wall  round  it : — Held,  that  the  plaintiff's  action 
was  not  only  to  recover  damage  already  suf- 
fered by  him,  but  included  aU  future  dunage. 
The  Oreat  Laxey  Mine  Company  v.  Clagvs 
(P.C),  Law  Rep.  4  App.  Cas.  115. 

18.— A.  purchased  a  small  feu  of  about  an 
acre  and  a  half  in  extent,  the  surface  of  which 
was  occupied  by  miners*  cottages,  and  under- 
neath was  coal.  A.  purchased  under  the  im- 
pression that  all  the  minerals  under  the  feu,  as 
under  all  the  ground  surrounding  it,  had  been 
reserved  to  the  superior ;  but,  in  fact,  the  deed 
granting  the  feu  contained  no  reservation  of 
coal.  The  superior  granted  the  whole  pro- 
perty in  the  coals  in  ^1  the  surrounding  land 
to  R.  and  C,  who,  under  the  impression  that 
they  had  the  whole  of  the  coal,  including  the 
coal  under  the  acre  and  a  half,  worked  out  and 
disposed  of  the  ooal  under  A.'6  acre  and  a  half ; 
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and  in  doing  so  damaged  the  surface.  It  ap- 
peared that  A.  could  not  have  worked  the  coal 
to  a  profit  himself ;  that  there  was  no  person  to 
whom  he  oonld  dispose  of  it  bat  to  R.  and  0. ; 
and  that  there  was  no  wilful  trespass,  or  special 
and  exceptional  need  of  support  to  the  snrface. 
A.  having  claimed  the  value  of  the  coal,  a  sum 
for  "way-leave"  and  the  advantage  obtained 
by  working  through  instead  of  round  the  feu, 
and  for  damages  done  to  the  houses  on  the  sur- 
face,— Held  (affirming  the  decision  of  the 
Court  below),  that  the  value  of  the  coal  taken 
must  be  the  value  to  the  person  from  whom  it 
is  taken,  at  the  time  it  is  taken,  and  that  the 
best  evidence  in  the  peculiar  circumstances  of 
this  case  of  that  value  was  the  royalty  paid  by 
R.  and  G.  for  the  surrounding  coal-field ;  there- 
fore A.  was  entitled  to  the  lordship  on  the  ooal 
excavated,  calculated  at  that  rate;  together 
with  the  payment  of  a  sum  for  damage  done  to 
the  houses  on  the  surface.  Held  also,  that  as 
the  question  of  "way-leave"  was  not  argued 
before  the  First  Division  of  the  Court  of  Ses- 
sion, it  could  not  be  entertained  in  this  House. 
The  principle  of  Jegon  v.  Vi/titvii  (40  Law  J. 
Bep.  Chanc.  389 ;  Law  Bep.  6  Chanc.  742)  sus- 
tained. Jjmnggtone  v.  The  Bayards  Ooal  Com- 
pony  (H.L.  8c.),  Law  Rep.  6  App.  Cas.  25. 

Meatyre  of  damages:,  remoteness.    [See  Dam- 
ages, 20.] 

(4)  Aeeotmt :  aUowanees:  oasts  of  sewranee, 

14« — Where  coal  had  been  worked  under  the 
expectation  of  a  lease,  with  knowledge  by  the 
owner  that  it  was  going  to  be  worked,  an  ac- 
count was  limited  to  six  years  before  action 
commenced,  and  costs  of  severance  were  al- 
lowed, but  only  till  a  time  when  the  trespasser 
was  made  aware  that  no  lease  would  be  granted. 
A  letter  was  presumed  to  have  been  posted, 
which  a  witness  remembered  to  have  copied  and 
said  he  would  have  posted.  Trotter  v.  Maclean, 
Trotter  v.  Vavgha/n.  Trotter  v.  Fletcher,  49 
Law  J.  Rep.  Chanc.  256 ;  Law  Rep.  13  Ch.  D. 
674. 

(C)  Mining  Lease. 

(a)  Cktvefumt  to  pay  rates :  deduction  for  rent, 

16. — A  mining  lease  contained  a  covenant 
by  the  lessee  to  pay  rent  "  free  from  all  deduc- 
tions whatsoever,"  and  that  the  lessee  "also 
shall  and  will  pay  or  cause  to  be  paid  all  man- 
ner of  taxes,  rates,  assessments,  charges  and 
impositions  whatsoever,  parliamentary  or  paro- 
chial, which  now  are  or  which  shall  at  any  time 
or  times  hereafter  during  the  oontiauanoe  of 
this  demise  be  taxed,  rated,  charged,  assessed 
or  imposed  upon  the  said  demised  mines  and 
premises,  the  landlord's  property  tax  only  ex- 
cepted." The  lessee  having  been  assessed,  and 
having  paid  the  general  dtstrict  rate  and  poor 
rate  in  respect  of  the  demised  mines,  claimed 
under  section  8  of  the  Rating  Act,  1874,  to  de- 
duct one  moiety  of  the  amount  so  paid  from  his 
rent  :«*Held,  that  the  leasee  had  not  "sped- 


fically  contracted"  to  pay  the  rates  in  question 
within  the  meaning  of  the  8th  section,  and  was 
therefore  entitled  to  deduct  the  amount  claimed 
from  the  rent.  Chaloner  v.  BolcJum  (H.L.),  47 
Law  J.  Rep.  O.P.  662 ;  Law  Rep.  3  App.  Cas. 
933. 

(Jb)  Agreemsntfor  lease :  implied  warranty, 

16, — The  plaintiff  agreed  to  let  to  the  defen- 
dants the  vein  of  coal  called  the  Shenkin  vein, 
and  being  about  two  feet  thick,  with  the  beds 
of  clay  on  and  under  the  farm  csEilled  Llwyndu, 
such  veins  and  beds  being  contiguous  or  in 
juxtaposition,  for  sixty  years,  at  the  yearly 
rental  of  lOOi.,  as  certain  or  dead-rent,  with 
certain  royalties,  tiie  lessees  to  have  the  surface 
land  therein  specified  at  10^.  per  acre  for  the 
same  term,  to  expend  not  less  than  600^  in  the 
erection  of  buildings  for  the  purpose  of  working 
the  coal  and  day,  and  to  have  the  option  of 
determining  the  lease  at  the  end  of  the  first 
three  years: — Held,  in  an  action  for  specific 
performance,  that  the  contract  did  not  import 
any  warranty  by  the  lessor  that  the  Shenkin 
vein  existed  under  the  land,  and  that  the  de- 
fendants, having  liberty  to  search  for  and  get 
minerals  within  the  terms  of  the  contract,  were 
bound  by  it.  Jeffreys  v.  Fairs,  46  Law  J.  Rep. 
Chana  113  ;  Law  Rep.  4  Ch.  D.  448. 

(p)  Setting  aside :  concealment. 

17. — Where  in  an  action  for  rent  due  under 
a  lease  of  coal  mines  it  was  shewn  in  the  de- 
fence that  the  plaintiff  had  no  title  to  part  of 
the  mines,  and  that  he  knew  this  when  he 
granted  the  lease,  but  that  the  defendant  did 
not  know  and  had  hot  the  means  of  knowing 
it,  and  that  the  defendant  had  not  entered  into 
possession  or  done  anything  to  prevent  his  re- 
pudiating the  lease,  it  was  held  that  as  equity 
under  such  circumstances  would  set  aside  the 
lease,  although  there  had  been  no  actual  fraud 
on  the  part  of  the  plaintiff,  the  defendant  was 
entitled  to  repudiate,  and  the  defence  so  shewn 
was  a  good  answer  to  the  action.  Mostyn  v. 
The  West  Mostyn  Coal  and  Iron  Company 
(iifft.),  46  Law  J.  Rep.  C.P.  401 ;  Law  Rep.  1 
C.P.  D.  146. 

There  being  a  breach  of  the  covenant  for 
title,  and  the  defendant  being  entitled  to  some 
damages  for  such  breach,  it  was  held  that  he 
might  claim  such  damages  by  way  of  counter- 
claim to  the  action  for  rent,  though  there  had 
been  no  eviction,  and  the  want  of  title  related 
to  only  a  portion  of  the  demised  property.  Ibid. 

Rent :  setting  apart :  Settled  Estates  Act.  [See 
Settled  Estates  Act,  3.] 

(rf)  "  Winning*'  ooal, 

18,— A  coal-field  is  correctly  said  to  be 
"  won  "  when  full  practicable  available  access  is 
given  to  the  coal  hewers  so  that  they  may  enter 
on  the  practical  work  of  getting  coal : — Held 
(affirming  the  decision  of  Fry,  J.,  47  Law  J. 
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Bep.  Chanc.  764  ;  Law  Rep.  9  Gh.  D.  685),  upon 
the  constraction  of  the  deed  before  the  Court, 
that  the  "  winning  "  must  be  held  to  have  been 
a  single  thing  which  was  completed  on  the  15th 
of  July,  1864,  and  that  no  expenses  incurred 
after  that  date  could  be  held  to  be  winning 
expenses: — Held,  that  in  ascertaining  "the 
profits  to  arise  by  sale  of  the  coals,"  the  work- 
ing expenses  (not  included  in  the  winning  ex- 
penses), interest  at  five  per  cent,  on  previous 
outlay,  deterioration  of  machinery  and  bad 
debts,  are  to  be  charged  against  the  produce  of 
the  coals.  Lord  Bokehy  v.  Elliot  (App.),  49 
Law  J.  Bep.  Chanc.  163 ;  Law  Bep.  13  Ch.  D. 
277. 

CJopyholdt :  mining  without  content  of  tenant. 
[See  Copyhold,  2.] 

Quia  timet :  ap^ehended  injury  by  working  of 
minerals  under  a^oining  ground,  [See  In- 
junction, 21.] 

(D)  Statutory  Bbgulationb. 

19. — By  section  13  of  the  Metalliferous 
Mines  B^:ulation  Act,  1872  (35  &  36  Vict.  c. 
77),  "  the  owner  "  and  "  every  other  person  in- 
terested in  the  minerals"  of  an  abandoned 
mine,  are  required  to  fence  the  shaft,  for  the 
prevention  of  accidents ;  and  section  41  enacts 
that  the  term  "owner  means  any  person  or 
body  corporate,  who  is  the  Immediate  proprie- 
tor or  lessee,  or  occupier  of  the  mine,"  and 
*'  does  not  include  a  person  or  body  corporate, 
who  merely  receives  a  royalty,  rent  or  fine  from 
a  mine,  or  is  merely  the  proprietor  of  a  mine, 
subject  to  any  lease,  grant  or  licence  for  the 
working  thereof,  or  is  merely  the  owner  of  the 
soil  and  not  interested  in  the  minerals."  The 
owners  in  fee  of  a  mine  granted  a  lease  for  a 
term  of  years,  reserving  to  themselves  a  royalty 
on  the  minerals  produced,  with  a  power  to  dis- 
train for  the  rent,  and  to  detain  the  minerals 
gotten  until  the  royalty  was  paid : — Held,  that 
such  lessors  were,  during  the  existence  of  the 
lease,  persons  interested  in  the  minerals,  within 
the  meaning  of  the  said  13th  section,  and  were 
therefore  liable,  in  the  event  of  the  mine  be- 
coming an  abandoned  mine,  to  cause  its  shaft 
to  be  fenced  for  the  prevention  of  accidents. 
Evam  V.  Mottyn^  47  Law  J.  Bep.  M.C.  25 ;  Law 
Bep.  2  C.P.  D.  547. 

20. — Upon  an  information  under  the  Coal 
Mines  Begulation  Act,  1872,  s.  51  (enacting,  by 
its  last  paragraph,  that  in  the  event  of  a  breach 
of  any  of  the  general  rules  in  that  section  by 
any  person  whomsoever  the  owner  shall  b^ 
guilty  of  an  offence,  unless  he  proves  that  he 
had  taken  all  reasonable  means,  by  publishing 
and  to  the  best  of  his  power  enforcing  the 
general  rules,  to  prevent  such  breach),  it  ap- 
peared that  there  had  been  a  breach  of  one  of 
the  g^eral  rules  in  that  section  (rule  22,  re- 
quiring a  machine  used  for  lowering  or  raising 
persons  to  have  certain  appliances  for  prevent- 
ing the  rope  from  slipping),  and  that  the  defen- 
dant was  a  joint  owner  of  the  mine  in  question. 


The  defendant  proved  that  the  general  mlee 
were  duly  published,  and  that  he  had  appointed 
as  certificated  manager  the  person  who  was 
joint  owner  and  partner  with  him  in  the  mine, 
and  that  he  entrusted  the  entire  management 
of  the  mine  to  his  partner ;  he  himself  resided 
at  a  distance  from  the  mine.  He  had  not  per- 
BonaUy  done  any  act  towards  enforcing  the 
rules.  The  Justices  having  found  as  a  fact  that 
the  defendant  had  taken  all  reasonable  means, 
by  publishing  and  to  the  best  of  his  power  en- 
forcing the  rules  to  prevent  the  breach, — Held, 
that  there  was  evidence  upon  which  the  Justices 
might  so  find.  Baker  v.  CaHer,  47  Law  J.  Bep. 
M.C.  87 ;  Law  Bep.  3  Ex.  D.  132. 

21.— The  Coal  Mines  Begulation  Act,  1872 
(36  &  36  Vict.  c.  76.  s.  61),  enacts  certain 
general  rules  which  are  to  be  observed  in  every 
mine  to  which  that  Act  applies,  and  that  every 
person  who  contravenes  or  does  not  comply 
with  such  rules  shall  be  gn^ty  of  an  offence 
against  the  Act,  and  that  in  the  event  of  any 
contravention  of  or  non-compliance  with  any  of 
the  rules  "  by  any  person  whomsoever  being 
proved,  the  owner,  agent  and  manager  shall 
each  be  guilty  of  an  offence  against  the  Act, 
unless  he  proves  that  he  had  taken  all  reason- 
able means,  by  publishing  and  to  the  best  of 
his  power  enforcing  the  said  rules,"  to  prevent 
such  contravention  or  non-compliance.  The 
manager  of  a  coal  mine  in  Staffordshire  and 
the  respondent,  the  agent  of  the  same  mine, 
were  summoned  for  non-compliance  with  the 
first  general  rule  for  procuring  adequate  venti- 
lation in  the  mine.  The  magistrate  convicted 
the  manager,  under  whose  directions  the  mine 
was  being  worked,  but  declined  to  convict  the 
agent  also  of  the  same  offence  : — Held,  that  the 
agent  as  well  as  the  manager  of  a  mine  to 
which  the  said  Act  applies  was  liable  to  be  con- 
victed of  an  offence  against  the  Act,  in  not 
complying  with  the  said  rules  as  to  ventilation 
in  the  mine,  unless  he  gives  evidence  to  shew 
that  he  had  to  the  best  of  his  power  enforced 
the  said  rules.  Wynne  v.  Ibrrester,  48  Law  J. 
Bep.  M.C.  140 ;  Law  Bep.  6  C.P.  D.  361. 

22.— By  section  52  of  the  Mines  Begulation 
Act,  1872,  there  are  to  be  established  in  every 
mine  to  which  the  Act  applies  special  rules  for 
the  conduct  of  persons  acting  in  the  manage- 
ment of  such  mine,  or  employed  In  or  about 
the  same,  as  may  appear  best  (»lculated  to  pre- 
vent dangerous  accidents,  and  to  provide  for 
the  safety  and  proper  discipline  of  the  persons 
employed  in  or  about  the  mine,  &o.  One  of  the 
special  rules  of  a  mine,  passed  by  virtue  of  the 
above  section,  provided  that  **  Persons  em- 
ployed on  or  about  the  works  shall  not  go 
down,  or  up,  or  into  the  pit,  contrary  to  the 
direction  of  the  banksman  or  hooker  on."  The 
respondents,  being  workmen  employed  in  the 
mine,  went  down  into  the  pit  as  usual  to  do 
their  work.  They  shortly  afterwards  dis(diarged 
themselves,  and,  contrary  to  the  directions  of 
the  hooker  on,  caused  themselves  to  be  drawn 
up  out  of  tJie  pit    On  a  suminons  preferred 
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against  the  reflpondents  for  breach  of  the 
above  rule,  the  magistrates  having  held  that 
the  respondents  by  discharging  themselves  had 
ceased  to  come  within  the  definition  of  "  per- 
sons employed  in  or  about  the  mine,"  and 
therefore  were  not  subject  to  the  special  rule, — 
Held,  on  appeal,  that  the  decision  was  wrong. 
Per  Grove,  J. — That  the  respondents  must  he 
taken  to  have  accepted  their  employment  sub- 
ject to  the  regulations  of  the  mine,  and  were 
still,  therefore,  subject  to  the  special  rule.  Per 
Lindley,  J. — That  the  respondents'  character  as 
workmen  continued  until  they  were  out  of  the 
pit,  or  until  a  reasonable  time  elapsed  before 
they  were  let  out.  Higham  v.  Wrigkty  46  Law 
J.  Rep.  M.C.  223 ;  Law  Rep.  2  C.P.  D.  397. 

28. — The  appellant  was  lessee  of  a  lead 
mine  and  of  all  the  duties  arising  therefrom, 
under  a  lease  from  the  Duchy  of  ^uicaster,  by 
which  he  had  to  pay  to  the  duchy,  by  way  of 
rent,  all  he  might  annually  receive  in  respect  of 
the  mine,  with  an  additional  yearly  rent  of  five 
shillings.  The  mine  was  demised  to  him  sub- 
ject to  a  custom  by  which  all  the  subjects  of 
the  realm  have  a  right  to  search  there  for  veins 
of  lead  ore,  upon  paying  certain  duties,  and  the 
appellant  had  no  pecuniary  interest  in  the 
mine  or  in  the  minerals  thereof.  Section  13  of 
the  Metalliferous  Mines  Regulation  Act,  1872 
(36  &  36  Vict.  c.  77),  requires  the  owner  of  an 
abandoned  mine  to  which  the  Act  applies,  and 
every  other  person  interested  in  the  minerals  of 
the  mine,  to  cause  the  top  of  the  shaft  to  be 
fenced,  and  section  41  states  that  the  term 
*'  owner  "  means  any  person  **  who  is  the  imme- 
diate proprietor,  or  lessee  or  occupier  of  a 
mine,"  and  "does  not  include  a  person  who 
merely  receives  a  royalty,  rent  or  fine  from  a 
mine,  or  is  merely  the  proprietor  of  a  mine 
subject  to  any  lease,  grant  or  licence  for  the 
working  thereof,  or  is  merely  the  owner  of  the 
soil  and  not  interested  in  the  minerals  of  the 
mine  " : — Held,  that  the  appellant  was  neither 
owner  of  the  mine  nor  a  person  interested  in 
its  minerals  within  the  meaning  of  section  13, 
and,  therefore,  upon  the  mine  being  abandoned, 
he  was  not  liable  to  cause  the  top  of  its  shaft 
to  be  fenced  as  required  by  that  section.  Ark- 
fvri^ht  V.  Evans,  49  Law  J.  Rep.  M.C.  82. 

Qnsere,  whether  the  statute  applies  to  a  mine 
which  belongs  to  the  Duchy  of  Lancaster.  Ibid. 

[And  see  Goal  Mihbs  Rbgulation  Act.] 

(E)  Rating  of. 

24. — ^A  lead  mine  was  held  under  three 
leases,  two  of  which  granted  the  minerals  to 
the  lessees  for  the  purpose  of  being  worked. 
Within  the  land  comprised  in  one  of  them,  the 
shafts  were  sunk,  which  communicated  with 
the  surface  and  the  underground  workings,  and 
ore  was  gotten  from  underneath  such  land,  and 
the  royalty  or  dues  were  reserved  in  kind  or,  at 
the  option  of  the  lessors,  in  lieu  thereof  the 
full  YBlue  in  money.  No  ore  was  got  from 
under  the  land  comprised  in  the  other  lease,  of 


which  the  reservation  was  a  dead  rent,  in  ad- 
dition to  a  like  reservation  to  the  one  above 
mentioned.  The  lessors  were  different  persons. 
The  minerals  comprised  in  the  two  leases  ad- 
joined one  another.  The  lessees  were  rated  in 
respect  of  the  engines,  machinery,  workshops 
and  buildings,  and  surface  of  land  connected 
with  the  mine,  and  the  lessor  of  the  land 
whereon  the  shaft  was  opened  and  whereunder 
the  minerals  were  worked  was  rated  for  a  lead 
mine  whereof  the  royalty  or  dues  were  reserved 
wholly  in  kind :— Held,  that  section  13  of  the 
Rating  Act,  1874,  which  provided  that  nothing 
in  that  Act  should  apply  to  a  mine  of  which 
the  royalty  or  dues  were  for  the  time  being 
wholly  reserved  in  kind,  applied  to  this  case 
and  rendered  the  old  law  applicable ;  that  the 
mine  as  rated  was  a  mine  distinct  from  the 
holding  under  the  latter  lease,  and  upon  the 
authority  of  Beg.  v.  St.  Austell  (6  B.  &  Aid. 
693),  that  the  reservation  of  the  royalty  or 
dues  was  wholly  in  kind,  notwithstanding  the 
le88or*s  option ;  that  the  rate  therefore  was 
correct.  The  Van  Minmg  Compa/ny  v.  The 
Chwrehwardens  and  Overseers  of  Llanidloes 
(App.  Div.),  45  Law  J.  Rep.  M.C.  138 ;  Law 
Rep.  1  Ex.  D.  310. 

Power  to  pwrohase :  MaUways  Clauses  Act, 
[See  Pbebmption.] 

Cost  hook  mining  company :  fraudulent  transfer : 
acceptance  of,  by  company.  [See  Company, 
D96.] 

MINERALS. 
Bight  of  claim  to,    [See  Islb  of  Man.] 

MISJOINDER. 
[See  Pkacticb,  U.] 

MISDESCRIPTION. 

Of  legatee.    [See  Will  Conbtbuction,  Q  3-7.] 

Cf  property.  [See  MOBTOAGE,  36;  SPBCIFIO 
Pbbfobhance,  13 ;  Ybndob  and  Pubchasbb, 
8,  9 ;  Will  Constbuction,  G  8,  9.] 

MISDIRECTION. 

Duty  of  judge,  [See  Pbbbumption,  1;  Colo- 
nial Law,  6.] 

MISREPRESENTATION. 
[See  Fbaud  ;  Ybndob  and  Pubchasbb,  8,  9.] 

MISTAKE. 

1. — Where  an  executor  acting  on  the  opinion 
of  two  counsel  as  to  the  construction  of  a  will 
divided  a  fund,  the  Court  refused  to  set  aside 
the  transaction  on  a  bill  filed  two  years  after- 
wards. Bogers  v.  Ingham  (App.),  Law  Rep.  3 
Ch.  D.  361. 
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The  Oonrt  will  not  in  all  cases  gmnt  relief 
against  a  payment  of  money  under  a  mistake 
of  law.    Ibid. 

Bawii  v.  JUbrru  (2  Coll.  308)  distingaished. 
Ibid. 

2. — ^A  consent  judgment  was  taken  under  a 
mistake  of  fact.  After  the  order  had  been 
drawn  up  and  passed,  one  party  moved  to  vary 
the  order.  The  Court  refrued  the  application. 
Thff  Attorney- General  v.  Tatnline,  47  Law  J. 
Bep.  Chanc.  473 ;  Law  Bep.  7  Ch.  D.  388. 

Bankruptcy :  proof:  reetifioation,  [See  Bank- 
BI7PTCY,  D  34.] 

Common  mittake:  notice  to  toUeiton,  [See 
MOBTOAGB,  26.] 

Ewecutor$t  by,  in  admimitration  of  estate :  re' 
funding,    [See  Administbatiok,  42.] 

I^i^t  of,  hy  perwn  ham/ng  means  of  knowledge, 
[See  Spboifio  Pbbfobmancb,  18.] 

Chodi  sent  hy  mistake:  property  in,  [See 
Bankbuptoy,  H  11.] 

Lessor  and  lessee :  caveat  emptor.  [See  Lbabb, 
9.] 

Mutual  mistake :  cawat  emptor.  [See  Spbcifio 
Pbbfobmancb,   16;    Vbndob    and    Pub- 

OHASBB,  18.] 

Mutual  mistake  of  lam,    [See  CouPAHT,  D  20.] 
Meetiflcation  of  deed  on  ground  of.    [See  Sbt- 

TLBMBNT,  28-^2.] 

Release:  unewpeoted  accession  of  property.  [See 
Bblbasb.] 

Setting  aside  judgment.  [See  MOBTGAGB,  66 ; 
Pbactiob,  B  3.] 

Undertaking  hy  mistake  not  et^orced.  [See 
Pbaoticb,  O  3.] 

Will :  construction  :  falsa  domonstratio,  [See 
LBGACfT,  7 ;  Will  Constbuction,  D  1,  2 ; 
a  7-9.] 

Winding  up :  mistake  in  law.  [See  Compact, 
H63.] 


MONEY  HAD  AND  BBCBIVBD. 

Cheque  stolen  in  transmission  :  conversion  by  in- 
nocera  party,    [See  NsGLiaBKOB,  23.]. 


MONOPOLY. 

Persons  claiming,  bound  to  shew  compUtmce  with 
conditions  of  monopoly.  [See  Watbb  Com- 
pany.] 


MONITION. 
[See  Chuboh  and  Olbbgy,  30,  34.] 

MONTH,  OALBNDAB. 
Meaning  of  term,    [See  Impbisonmbnt.] 


MOOBINGS. 
RateaMUty  of.    [See  Batbs,  6.] 

MOBTGAGE. 

(A)  Validity  and  Effbgt  op. 
(a)  Attornment  clause, 

Ijb)  Restriction  of  equity  of  redemption: 

compound  iMerest, 
(e)  Penalty  :  instalments :  provision  making 

whole  sum  enforceable  on  default. 

(d)  Mortgage  in  form  of  conveyance  on  trust, 

(B)  Bights  of  Mobtgagbb  in  bbbpbgt  of 

HIS  Sbcubity. 
(a)  Right  to  interest, 
lb)  Loan  to  trader :  Partnership  Act. 
(o)  Mortgage  of  reversionary  interest:  cods 

incurred  in  taking  out  admimstra- 

tion, 

(C)  Mobtgagbb  in  Possbssion. 

(a)  RighU  of 

(b)  Account  of  rents  <md  profits  against. 

(D)  PowBB  of  Salb,  Exbbgisb  of. 

(E)  Tbanbfbb  of  Mobtgagb  :  Statutoby 

POWBBS  OF  Pbbsonal  Bbpbbsbnta- 

TIVB. 

(F)  Pbimaby  and  Sboondaby  Sbgubitib& 

(a)  Appropriation  of  debt :  mortgage  to  se^ 

cure  current  account, 

(b)  «  Collateral  security." 

(G)  Pbiobitibs. 

(a)  Effect  of  fraud  or  suppression, 

(b)  Purchase  qf  equity  of  redemption  by 

first  mortgagee. 
(o)  Equitable  assignee :  notice, 
(ji)  Priority  by  registration, 
(H)  Consolidation     of    Sbybbal     Mobt- 
gagbb. 
(I)  Equitablb  Mobtgagb. 

(a)  Agreement  to  mortgage:   rectification 

of  deed:  misdescription  qf  parcels. 

(b)  Of  stock  or  shares :  pre-exiAing  equi- 

table  interest, 
(p)  Bankruptcy:  disclaimer:  legal  estate. 
Id)  Remedy  of  equitable  mortgagee, 

(e)  Pledgee  of  chattels :  remedy  of, 

(E)  FOBBCLOSXTBB  AND  BBDBMPTION  ACTIONS: 

Pbaoticb  in. 
{a)  Forecloswte  actions. 

(1)  Action  to  recover  land, 

(2)  Parties, 

(3)  Default  vn  appearance. 

(4)  Disclaiming  defendant. 

(6)  Interlocutory  order  for  sale, 

(6)  Motion  by  defendant  under  9  ffeo, 

2.  c.  20 :  discontinuance. 

(7)  Staying  proceedings. 

(8)  Preliminary  accounts :  subsequent 

issues. 

(9)  Ibrm  of  order :  mortgage  qf  lease' 

holds  by  sub'demise. 

(10)  Foreclosure  absolute, 

(11)  Accounts:  extra  costs. 

(12)  Redemption  by  purchaser:    debt 

payable  by  instaimcnts. 
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(13)  Judgment  sH  oiide  for  mittake, 

(14)  Tnitee  AeU:  ffciting  order, 
(b)  Redemption  aationt. 

[Amendment  of  Locke  King's  Acts,  40  &  41 
Vict.  c.  34.] 

(A)  Validity  and  Effbctt  op 
(a)  Attornme^it  clause. 

1. — ^A  company  being  indebted  to  their  bankers 
on  their  cnrrent  account,  on  the  23rd  of  Feb- 
ruary, 1875,  gave  a  mortgage  of  that  date, 
whereby  they  covenanted  to  surrender  the  copy- 
hold premises  on  which  the  company^s  works 
were  carried  on,  and  the  company  by  the  same 
mortgage  deed  attorned  and  became  tenant  to 
the  mortgagees  from  year  to  year  of  the  said 
premises  at  the  yearly  rent  of  5,0002.,  to  be  paid 
by  equal  half-yearly  payments  in  August  and 
February.  No  surrender  of  the  premises  was 
made.  On  Saturday,  the  14th  of  July,  1877,  a 
creditor  of  the  company  for  a  large  amount 
served  a  writ  on  the  company.  On  the  16th  of 
July  the  bankers  instructed  a  broker  to  distrain 
on  the  company's  premises  for  10,000Z.,  being 
two  years*  rent.  The  broker  saw  the  managing 
director  on  that  day,  and  arranged  with  him  to 
put  two  of  the  company's  men  in  possession  on 
behalf  of  the  bmikers.  The  bankers  on  the  18th 
of  July,  at  the  request  of  the  directors,  con- 
sented not  to  sell  immediately,  and  the  men  re- 
mained in  possession.  On  the  19th  of  July  a 
petition  was  presented  for  winding  up  the  com- 
pany, and  on  the  28th  of  July  a  compulsory 
order  was  made.  By  arrangement  with  the 
liquidator  the  men  who  had  remained  in  pos- 
session went  out  on  the  6th  of  November,  and 
part  of  the  chattels  were  sold,  and  the  proceeds, 
namely,  ,the  sum  of  4,5332.  17«.  Id,,  were  paid 
into  one  of  the  bankers'  branch  establishments 
to  a  separate  account.  Upon  a  summons  taken 
out  by  the  liquidator  to  shew  cause  why  the 
proceeds  should  not  be  paid  to  him  on  behalf  of 
the  creditors  of  the  company : — Held,  on  appeal 
(reversing  the  decision  of  Bacon,  V.C.),  that  this 
attornment  clause  created  the  relation  of  land- 
lord and  tenant ;  that  the  rent  of  5,0002.  was 
not  proved  to  be  of  so  exorbitant  a  character  as 
to  shew  that  it  was  a  sham  rent,  and  that  the 
case  therefore  did  not  fall  within  Ex  parte 
WUUamii^l  Law  J.  Rep.  Bankr.  26 ;  Law  Rep. 
7  Ch.  D.  138;  Bankbuptgt,  D  39);  and  that 
the  4,6332.  17«.  1<2.,  being  less  than  one  year's 
rent,  must  be  paid  to  the  mortgagees.  In  re 
The  Stockton  Iron  Fum4ioe  Company  (App.),  48 
Law  J.  Rep.  Chanc.  417 ;  Law  Rep.  10  Ch.  D. 
335. 

2. — An  attornment  clause  in  a  mortgage  deed 
which  constitutes  a  resJ  relation  of  landlord 
and  tenant  between  the  mortgagee  and  the 
mortgagor  is  valid,  and  a  distress  levied  for  the 
rent  thereby  fixed  is  good  as  against  the  trustee 
in  the  bankruptcy  of  the  mortgagor,  and  will 
enable  the  mortgagee  to  obtain  a  security  upon 
chattels  of  the  mortgagor,  the  proceeds  of  which 
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would  otherwise  have  been  distributed  among 
his  creditors ;  but  if  the  rent  fixed  by  the  clause 
be  so  excessive  as  to  shew  that  it  was  not  in- 
tended to  create  a  real  rent  or  a  real  tenancy, 
but  that  the  clause  was  a  mere  device  to  enable 
the  mortgagee,  in  the  event  of  the  bankruptcy 
of  the  mortgagor,  to  obtain  an  additional  secu- 
rity upon  chattels  which  would  otherwise  have 
been  distributed  among  his  creditors,  the  clause 
and  any  distress  levied  under  it  (even  though 
before  the  commencement  of  the  bankruptcy) 
will  be  invalid  as  against  the  trustee  in  the 
bankruptcy  of  the  mortgagor,  as  being  a  fraud 
upon  the  bankruptcy  laws.  Eao  parte  Jaekton  ; 
in  re  Bowes  (App.),  Law  Rep.  14  Ch.  D.  725. 

Mortofi  v.  Woods  (38  Law  J.  Rep.  Q.B.  81 ; 
Law  Rep.  4  Q.B.  293)  explained.    Ibid. 

£x  parte  WiUiams  (47  Law  J.  Rep.  Bankr. 
26 ;  Law  Rep.  7  Ch.  D.  138)  and  In  re  The 
J^ockton  Iron  Fumare  Compamy  (see  last  case) 
discussed.    Ibid. 

Decision  of  Baoon,  C.J.,  reversed.    Ibid. 

(5)  Restriction  of  equity  of  redemption :  com- 
pownd  interest. 
8. — A  provision  in  a  mortgage  deed  for  capi- 
talisation of  interest  to  become  in  arrear  is  not 
contrary  to  any  rule  of  equity,  and  will  be  given 
effect  to.  Clarkson  v.  Henderson,  49  Law  J. 
Rep.  Chanc.  289 ;  Law  Rep.  14  Ch.  D.  348. 

(0)  Penalty :  instalments :  proviso  making  whole 
swm  enforceable  on  default. 
4. — ^A  proviso  in  a  mortgage,  making  the 
whole  debt  due  on  failure  to  pay  one  instalment 
is  not  in  the  nature  of  a  penalty,  and  may  be 
enforced.  Wallingford  v.  The  Mutual  Society 
(H.L.),  50  Law  J.  Rep.  C.P.  49 ;  Law  Rep.  5 
App.  Cas.  685. 

(^)  Mortgage  inform  of  oonveya/noe  on  trust. 

5. — Where  a  security  for  money  lent  was 
made  in  the  form  of  a  conveyance  to  the  lender 
on  trust  to  sell,  and  the  lender  having  entered 
into  possession,  and  remained  in  possession  for 
more  than  twenty  years,  his  devisees  in  trust 
agreed  to  sell  the  mortgaged  estate  for  a  sum 
exceeding  the  amount  then  due  for  principal, 
interest  and  costs,  and  conveyed  it  to  the  pur- 
chaser by  a  deed,  which  recited  the  trust  for 
Bale :— Held  (by  Malins,  V.C,  and  by  the  Court 
of  Appeal),  that  such  a  security  is  simply  a 
mortgage,  and  that  a  mortgagee  who  has  been 
in  possession  for  more  tha^  twenty  years  may 
make  a  title  and  convey  under  his  power  of  sale. 
Held  (by  the  Court  of  Appeal,  reversing  the  de- 
cision of  Malins,  V.C),  that  the  devisees  in 
trust  could  only  convey  as  owners  in  fee,  and 
that  the  mortgagors  had  no  right  to  the  surplus 
of  the  purchase-money.  LocMng  v.  Packer  (42 
Law  J.  Rep.  Chanc.  267 ;  Law  Rep.  8  Chanc.  30) 
explained.  In  re  Alison.  Johnson  v.  Mounsey, 
Law  Rep.  11  Ch.  D.  284. 

Cha/rge  of  debts ;  power  of  devisee  and  eweeutar. 
[See  Tbubt,  A  9.] 
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Deed  teewring  adranees :  recital  aehnowledgimg 
debt :  epeciaUy.    [See  Deed,  2.] 

Mortgage  or  bond :  cha/rge  on  property  in,  foreign 
country.    [See  Fobeiqn  Law,  2.] 

Mortgage  offixtnret.  [See  Bill  of  Sale,  7-11.] 

Mortgagor  in  posseuiont  action  hy,    [See  COVE- 
NANT, 14.] 

Registration  of;  company.    [See  Company,  D 
14-17,  49.] 

MerertioTui^  interegt:    ewpeetamt  heir.      [See 
Unoonsgionable  Bargain,  2.] 

Stamp  on,    [See  Stamp,  2,  3.] 

(B)  Rights  of  Mortgaoee  in  respect  of 

HIS  Securitt. 

(a)  Right  to  interegt. 

6. — ^A  mortgage  provided  that  if  interest  were 
paid  punctually,  the  mortgage  should  continue 
for  two  years: — Held,  that  the  receipt  of  in- 
terest after  default  in  punctual  payment  and 
notice  to  pay  off,  did  not  amount  to  a  waiver  by 
the  mortgagee  of  his  right  to  call  in  the  debt  at 
onoe.  J^ngridge  v.  Payne  (2  Jo.  k  H.  423) 
observed  upon.  Keene  v.  JSieooe,  47  Law  J. 
Bep.  Chanc.  644  ;  Law  Rep.  8  Ch.  D.  201. 

Rate  of    [See  Interest.] 

(()  Loaf  I  to  trader :  Partnership  Act. 

7. — The  lender  of  money  to  a  trader  at  a  rate 
of  interest  varying  with  profits,  who  also  takes 
a  mortgage  to  secure  his  loan,  is  not,  in  the 
event  of  the  bankruptcy  of  the  borrower,  de- 
prived by  the  Act,  28  &  29  Vict.  c.  86,  of  any  of 
his  ordinary  rights  as  a  mortgagee.  Ex  parte 
McArthiMT  (40  Law  J.  Rep.  Bankr.  86)  not  fol- 
lowed. Ex  pwrte  Sheil ;  in  re  Zonergan  (App.), 
46  Law  J.  Rep.  Bankr.  62 ;  Law  Rep.  4  Ch.  D. 
789. 

[And  see  Partnership,  6.] 

(<;)  Mortgage  of  reverHonary  intereit :  cats 
incurred  in  taking  out  admimttration. 

8. — A  husband  mortgaged  his  interest  in  his 
wife's  reversionary  personal  estate.  The  wife 
died  in  the  husband's  life,  and  before  the  fund 
fell  into  possession.  Expenses  were  incurred 
in  taking  out  administration  by  persons  en- 
titled to  the  equity  of  redemption  without  any 
express  request  by  the  mortgagee : — Held,  that 
the  mortgagee  was  entitled  to  priority  over 
such  costs.  Sav/nders  v.  Dtmirum,  47  Law  J. 
Rep.  Chanc.  338  ;  Law  Rep.  7  Ch.  D.  825. 

(C)  MORTaAOEE  in  POSSESSION. 
(a)  Rights  of. 

9, — If  a  mortgagee  in  possession  of  the 
mortgaged  property  sells  it  under  his  power  of 
sale,  he  must  account  to  the  mortgagor  not  only 
for  the  proceeds  of  sale  which  he  has  received, 
but  also  for  those  which  he  might,  but  for  his 
wilful  default,  have  received  ;  and  this  rule  ap- 
plies even  if  the  mortgagor  does  not  allege  or 


prove  at  the  hearing  any  wilful  default  by  the 
mortgagee.  Ma/yer  v.  Murray ^  47  Law  J.  Rep. 
Chanc.  606  ;  Law  Rep.  8  Ch.  D.  424. 

lO,— Notice  to  the  tenant  to  pay  the  rents  of 
a  farm  in  lease,  held  not  to  be  a  taking  posses- 
sion of  things  reserved  from  the  lease ;  namely, 
shooting,  timber  and  copses.  Simmi/ns  v.  Shir- 
ley,  and  Shirley  v.  Simmins,  46  Law  J.  Rep. 
Chanc.  876 ;  Law  Rep.  6  Ch.  D.  173. 

Mortgagees,  by  appl3dng  for  an  injunction  to 
restrain  mortgagors  from  cutting  timber,  were 
held  not  to  have  taken  possession  of  the  timber. 

U. — Under  a  mortgage  of  wharves  and  ware- 
houses occupied  by  the  mortgagors  for  their 
business  of  wharfingers  and  warehousemen: — 
Held,  that  the  mortgagees  going  into  possession 
were  not  entitled  to  receive  debts  due  to  the 
mortgagors  for  warehousing  goods,  though  the 
charges  out  of  which  the  debts  arose  were 
termed  rents,  and  were  by  Act  of  Parliament 
recoverable  (amongst  other  charges)  by  distraint 
and  sale  of  the  gwyda  in  respect  of  which  they 
were  incurred.  Ajiderson  v.  Butler^s  Wharf 
Company  {LimJ)fiS  Law  J.  Rep.  Chanc.  824. 

Semble,  a  mortgagee  going  into  possession  is 
entitled  to  receive  all  unpaid  rents  properly  so 
called.    Ibid. 

The  Apportionment  Act  does  not  disentitle  a 
mortgagee  entering  into  possession  to  back 
rents  unreoovered.    Ibid. 

Under  a  power  to  charge  the  whole  or  any 
part  of  its  property  a  corporation  can  effectually 
charge  its  future  property.    Ibid. 

12. — A  mortgagor  remaining  in  concurrent 
occupation  after  the  mortgagee  had  put  a  man 
in  possession  was  held  not  to  be  entitled  to  cut 
and  remove  the  crops.  Semble,  a  demand  of  pos- 
session by  the  mortgagee  is  sufficient  to  disen- 
title the  mortgagor  to  growing  crops.  State- 
ment in  Ex  parte  Temple  (1  Glyn  &  J.  216) 
disapproved.  Bagnall  v.  Villar,  48  Law  J.  Rep. 
Chanc.  696 ;  Law  Rep.  12  Ch.  D.  813. 

18. — A  railway  company  having  given  notice 
of  their  intention  to  take  a  portion  of  premises 
upon  which  a  business  was  being  carried  on, 
and  of  which  mortgagees  were  in  possession, 
the  amount  of  compensation  to  be  paid  for  the 
lands  taken,  and  for  the  damage  which  might 
be  sustained  by  reason  of  severance  or  by  rea- 
son of  the  execution  of  the  works,  or  of  the 
exercise  of  the  parliamentary  powers  of  the 
company,  was  submitted  to  arbitration,  and  the 
amount  awarded  was  11,950^.,  of  which  the 
arbitrator  certified  that  2,8002.  was  given  in  re- 
spect of  trade  profits.  The  mortgagees,  whose 
debt  exceeded  the  entire  amount  of  compen- 
sation, were  held  entitled  to  the  whole  sum. 
Decision  of  Hall,  V.C,  affirmed.  Pile  v.  Pile  ; 
Ex  parte  Lambton  (App.),  46  Law  J.  Rep. 
Chanc.  841 ;  Law  Rep.  3  Ch.  D.  36. 

(V)  Account  of  rents  and  profits  against. 

14, — A  mortgagee  of  an  equitable  life  interest 
in  leaseholds  was  put  in  receipt  of  the  rents 
during  the  mortgagor's  lifetime,  by^order  of  the 
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Court  in  an  administration  suit.  The  mortgagor 
disappeared,  and  was  absent  more  than  seven 
years,  the  mortgagee  remaining  in  possession. 
The  CJourt  having  assumed  (affirming  the  de- 
daion  of  Hall,  V.C.),  that  the  mortgagor  must 
be  presumed  to  be  dead,  and,  that  on  the 
&ct8  her  death  must  be  taken  to  have  happened 
shortly  after  her  disappearance : — Held  (over- 
ruling the  decision  of  Hall,  V.C),  that  the  mort- 
gagee occupied  no  fiduciary  position  towards 
the  persons  entitled  in  remainder ;  but  that  the 
remaindermen  had  been  gfuilty  of  no  laches  in 
not  disturbing  the  mortgagee's  possession  before 
the  end  of  the  seven  years,  and  that,  therefore 
(in  analogy  to  the  le^  remedy),  an  account  of 
the  rents  received  should  be  directed  for  the 
period  of  six  years  from  the  presentation  of 
the  remaindermen's  petition  claiming  an  ac- 
count, and  not  merely  from  the  presentation  of 
the  petition.  Hiekman  v.  Upsall  (App.),  46 
Law  J.  Bep.  Chanc.  246 ;  Law  Rep.  4  Ch.  D.  144. 
The  rule  that  where  an  account  in  equity  is 
directed  against  a  person  in  receipt  of  rents 
without  any  title  to  the  same,  the  account  will 
be  taken  only  from  the  time  the  proceedings 
were  conmienced,  does  not  apply  where  there 
has  been  no  laches  on  the  part  of  the  person 
really  entitled.    Ibid. 

(D)  PowBB  OF  Sale  :  Bxbbcisb  of. 

15.— A  mortgage  deed  contained  a  power  of 
sale,  and  it  was  thereby  provided  that  upon  any 
sale,  purporting  to  be  made  in  pursuance  of  the 
power,  the  purchaser  should  not  be  bound  to 
see  or  enquire  whether  any  default  had  been 
made  in  payment  of  any  principal  or  interest 
intended  to  be  thereby  secured  at  the  time  there- 
inbefore appointed  for  payment  thereof,  or  as 
to  the  necessity  or  expediency  of  the  stipulations 
subject  to  which  such  sale  should  have  been 
made,  or  otherwise  as  to  the  propriety  or  re- 
gularity of  such  sale ;  and  that,  notwithstanding 
any  impropriety  or  irregularity  whatever  in  any 
such  sale,  the  same  should,  as  far  as  regarded 
the  purchaser,  be  deemed  to  be  within  the 
power,  and  be  valid  accordingly;  and  the 
remedy  of  the  mortgagor,  in  respect  of  any 
irregularity  or  impropriety  in  any  sale,  should 
be  in  damages  .-—Held,  that  the  language  of  the 
proviso  enabled  the  mortgagee  to  confer  a  good 
title  on  a  bona  fide  purchaser  after  the  security 
was  satisfied,  and  that  the  purchaser  was  not 
bound  to  enquire  whether  anything  was  owing 
on  the  security  at  the  date  of  the  sale.  Dieker 
v.  Angerstein,  46  Law  J.  Rep.  Chanc.  764  ;  Law 
Rep.  3  Ch.  D.  600. 

16.— Mortgage  of  the  equity  of  redemption 
of  premises  as  security  for  payment  of  a  sum  of 
money,  with  the  condition  that,  if  default 
should  be  made  for  seven  days  after  notice 
requiring  payment,  the  mortgagee  might  sell. 
The  mortgagee  subsequently  gave  due  notice,  and 
on  the  sixth  day  after  took  a  bill  at  three  months 
for  the  amount  from  the  mortgagor,  who  died 
the  following  day.    The  bill  was  dishonoured, 


and  thereupon  the  mortgagee,  without  giving 
any  further  notice,  sold  the  premises  to  the 
plaintiff,  who  brought  ejectment  against  the 
defendant,  the  mortgagor's  widow : — Held,  that 
the  power  of  sale  having  been  well  exercised, 
the  defendant  was  not  entitled  to  redeem,  but 
must  give  up  possession  to  the  plaintiff.  That 
the  giving  of  the  bill  operated  as  a  suspension 
of  the  remedy  by  sale,  and  of  the  running  of 
the  notice,  and  that  both  revived  when  the  bill 
was  dishonoured ;  no  further  notice  was  there- 
fore necessary.  Wood  v.  Mwrton,  47  Law  J. 
Rep.  Q.B.  191. 

PiMrchate  of  mortgaged  property  by  mortgagee. 
[See  No.  62  infra.] 

Resulting  trwt :  oonversion,   [See  Trust  A  14.] 

Sale  of  leasehold  property  by  mortgagee,    [See 
Vbndob  and  Pubghasbb,  24.] 

(£)  TBA17SFEB     OF     MOBTGAGE :     STATUTOBT 

PowEBs  OF  Legal  Pebsonal  Repbbsbn* 

TATIVE. 

17,— The  4th  section  of  37  &  38  Vict.  c.  78, 
does  not  enable  the  legal  personal  representa- 
tive of  a  mortgagee  to  convey  the  legal  estate  of 
the  mortgaged  property  to  a  transferee  of  the 
mortgage.  In  re  Brooks'  Mortgage^  46  Law  J. 
Rep.  Chanc.  866. 

[And  see  Ybndob  akd  Pubchaseb,  36.] 

(F)  Pbimaby  and  Sboondaby  Secubities. 

(a)  Appropriation  of  debt :  mortgage  to  secure 

cv/rrent  account. 

18. — The  testator  had  for  several  years  pre- 
vious to  his  death  borrowed  money  from  his 
bankers  and  deposited  securities  with  them  to 
secure  the  advances.  On  the  27th  of  March, 
1876,  he  owed  his  bankers  a  sum  of  62,000 J., 
for  which  they  held  vaiious  stocks  and  shares 
as  security.  On  the  30th  of  March,  the  bankers 
agreed  to  advance  him  a  sum  of  16,000/.,  on 
having  the  title  deeds  of  certain  freehold  pro- 
perty deposited  as  security.  The  testator  ac- 
cordingly deposited  the  deeds  with  the  bankers 
and  executed  in  their  favour  a  memorandum 
charging  that  sum  and  any  moneys  from  time 
to  time  due  from  him  upon  the  freehold  pro- 
perty. The  16,000Z.  was  subsequently  advanced, 
and  further  advances  were  ako  from  time  to 
time  made,  on  which  occasions  the  title  deeds 
of  other  freehold  and  leasehold  properties  and 
various  stocks  and  shares  were  deposited  with 
the  bankers,  but  no  subsequent  memorandum 
was  executed  by  the  testator.  During  these 
loan  transactions  many  of  the  stocks  and  shares 
had  from  time  to  time  been  sold,  and  the  pro- 
ceeds applied  in  reduction  of  the  debt  which  at 
the  time  of  his  death  amounted  to  28,626/.  In. 
a  memorandum  book  kept  by  the  testator  the 
whole  of  the  transactions  were  treated  as  mat- 
ters of  one  running  account.  The  testator  by 
his  will  specifically  devised  the  above-mentioned 
freehold  estates,  and  directed  his  debts  to  be 
paid  out  of  a  fund  to  be  produced  by  Uie  sale 
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and  oonversion  of  hiB  residuarj  real  and  per- 
sonal estate.  On  a  question  raised  by  special 
case  as  to  how  the  debt  to  the  bankers  was  to  be 
borne : — Held,  that  the  debt  due  at  the  testator^s 
death  and  interest  thereon  from  that  time  must 
be  borne  rateably  by  the  various  properties  then 
held  by  the  bankers  according  to  their  respec- 
tive valaes  at  the  testator's  death.  Lipsoamb  v. 
Lipscomb  (38  Law  J.  Bep.  Chano.  90 ;  Law  Rep. 
7  Eq.  601),  and  De  Booitfort  v.  Dawet  (40  Law 
J.  Bep.  Chanc.  626 ;  Law  Rep.  12  Bq.  640)  con- 
sidered and  questioned.  LeoniM  v.  Leoniiw, 
48  Law  J.  Bep.  Chanc.  217 ;  Law  Bep.  10  Ch.  D. 
460. 

(6)  «  CaUateral  Seourityr 

19. — ^A.,  an  intestate,  applied  to  certain  trus- 
tees to  advance  to  him  4,900Z.  on  the  security 
of  freeholds  belonging  to  A.  The  trustees  (who 
were  only  empowered  to  lend  on  freehold  se- 
curities), considering  the  value  of  the  freeholds 
not  quite  sufficient,  desired  additional  security, 
and  A.  thereupon  agreed  to  include    certain 
leaseholds  belonging  to  him  in  the  proposed 
security.     Aocordingly  two  several  mortgages 
of  the  freeholds  and  leaseholds  were  executed. 
The  mortgage  of  the  freeholds  recited  that  the 
mortgagees   had  **  agreed  to  advance   out  of 
moneys  belonging  to  them  on  a  joint  account 
the  sum  of  4,9001.  on  having  the  repayment  of 
the  same  with  interest  secured  as  thereinafter 
mentioned,  and  by  a  collateral  security  or  in- 
denture intended  to  bear  even  date  with  these 
presents,  whereby  it  is  intended  that  the  mort- 
gagor shall  demise  certain  leasehold  heredita- 
ments to  the  mortgagees,  and  covenant  with 
them  for  payment  and  other  purposes  as  therein 
mentioned ; "  but  was  in  other  respects  in  the 
ordinary  form  of  a  mortgage  of  freeholds  in  fee- 
simple  to  secure  4,900/.    The  mortgage  of  the 
leaseholds  reciting  the  mortgage  of  even  date  of 
the  freeholds,  and  that  "  upon  the  treaty  for  the 
said  advance  it  was  agreed  that  the  principal 
and  interest  should  be  further  secured  by  these 
presents,"  was  expressed  to  be  "  in  consideration 
of  the  said  sum  of  4,900/.  to  the  mortgagor 
advanced  by  the  mortg^ees  out  of   moneys 
belonging  to  them  on  a  joint  account,  and  which 
sum  is  so  secured  by  indenture  of  even  date 
herewith  as  aforesaid,"  and  was  in  other  respects 
in  the  ordinary  form  of  a  mortgage  of  leaseholds 
by  demise  to  secure  4,900Z.    Each  mortgage 
contained  an  independent  covenant  for  payment 
of  the  4,9002.    The  intestate  had  no  children, 
but  left  a  widow  and  father  him  surviving.    In 
an  action  by  the  father  of  the  intestate  against 
the  widow  (who  had  taken  out  letters  of  ad- 
ministration to  the  intestate)  for  the  adminis- 
tration of  the  Intestate's  estate : — Held,  that  the 
mortgage  debt  of  4,9002.  must  be  borne  rateably 
by  the  freehold  and  leasehold  properties  ac- 
cording to  their  values.  AthUl  v.  AtkUlt  49  Law 
J.  Bep.  Chanc.  821  (affirmed  on  appeal,  60  Law 
J.  Bep.  Chano.  123 ;  Law  Bep.  16  Ch.  D.  211), 
and  Bmrly  v.  Eevriy,  49  Law  J.  Bep.  Chanc.  826i». ; 
Law  Bep.  16  Ch.  D.  214  n. 


(G)  PSIOBITIBS. 

(a)  Effect  of  fra/ud  or  iuppremon. 

20. —A  husband  being  about  to  go  abroad  . 
executed  a  deed,  whereby  he   purported   to 
grant,  assign,  transfer  and  set  over  to  his  wife 
a  leasehold  house  and  furniture,  to  hold  the 
same  unto  his  said  wife  as  her  separate  estate  : 
— Held,  that  it  was  the  intention  of  the  hus- 
band to  settle  the  property  on  the  wife,  and 
that  he  thereby  became  trustee  of  the  property 
for  the  separate  use  of  the  wife.    The  wife 
handed  the  title-deeds  of  the  house  to  an  agent, 
in  order   to   raise  2002.     The  agent,  falsely 
representing  himself  as  the  agent  of  the  huB- 
buxd,  by  forged  documents  purported  to  mort- 
gage the  property  to  H.  &  S.  (to  whom  the 
deeds  were  delivered)  for  1,2002.,  which  he  ap- 
propriated.    The  wife  repeatedly,  but  in  vain, 
pressed  the  agent  to  return  her  the  title-deeds. 
The  fraud  being  discovered: — ^Held,  that  the 
wife  had  not  bcMsn  guilty  of  such  negligence  as 
to  deprive  her  of  her  right  to  relief  against 
H.  Sc  S.,  and  that  the  forged  documents  must 
be  delivered  up  to  be  cancelled,  and  the  title- 
deeds  handed  over  to  her.    Jfhx  v.  Hawks,  49 
Law  J.  Bep.  Chanc.  679 ;  Law  Bep.  13  Ch.  D. 
822. 

(b)  Pvrehase  of  eqmty  cf  redemption  by 
first  mortgagee, 

21. — ^A  mortgagee  having  instituted  an  action 
for  foreclosure  of  a  mortgage  against  the  mort- 
gagor making  a  second  mortgagee  party,  during 
the  pendency  of  the  action  purchased  the  equity 
of  redemption : — Held,  that  the  intention  being 
apparent  upon  the  deeds  not  to  let  in  the  second 
mortgagee  as  first  mortgagee,  such  second  mort- 
gagee could  only  foreclose  on  terms  of  paying 
off  the  amount  secured  by  the  first  mortgage. 
TouXmin  v.  Steere  (3  Mer.  210),  discussed. 
Adams  V.  Angellf  46  Law  J.  Bep.  Chanc.  64 ; 
affirmed  on  appeal,  46  Law  J.  Bep.  Chanc  362 ; 
Law  Bep.  6  Ch.  D.  636. 

(0)  BgiufUable  assignee  :  notice, 

22. — A  written  agreement  by  the  owner  of  a 
policy  of  life  assurance  to  execute  a  legal 
assignment  of  such  policy  when  requested  so  to 
do,  is  not  an  assignment  within  the  meaning  of 
the  Policies  of  Assurance  Act,  1867,  and  notice 
of  such  agreement  duly  given  to  the  insurance 
office  and  acknowledged  by  them  pursuant  to 
section  6  of  that  Ac^  does  not  give  priority, 
under  section  6  of  the  Act,  over  the  prior 
equitable  title  of  a  person  who  has  not  given 
notice.  Spencer  v.  Cla/rJte,  47  Law  J.  Bep. 
Chanc.  692 ;  Law  Bep.  9  Ch.  D.  137. 

2d.-'Where  the  owner  of  shares  had  de- 
posited the  certificates  and  a  signed  transfer  by 
way  of  security,  and  not  to  be  dealt  with  in 
the  events  that  happened,  the  transferee,  who 
had  not  been  put  upon  the  register,  nor  exe- 
cuted an  acceptance  of  the  shares  (which  was  a 
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requisite  for  registration),  frandnlently  pur- 
ported to  transfer  the  shares,  and  handed  over 
the  previous  transfer  and  certificates,  to  mort- 
gagees for  value: — Held,  that  the  mortgagees 
could  not,  after  becoming  aware  of  the  true 
ownership,  get  their  title  perfected  against  the 
owner  through  further  acts  on  the  part  of  their 
mortgagor  which  would  be  a  continuation  of 
his  fraud.— AMJeif  v.  EUlt  (2  Hem.  k  M.  424) 
distinguished.  And  it  was  held,  in  this  case, 
upon  all  the  circumstances,  that  the  mortgagees 
bad  not  an  equity  prevailing  against  the  owner. 
Ortiffoia  v.  Bromn^  47  Law  J.  Bep.  Ohanc.  168. 
Where  a  transfer  of  shares  under  seal  was 
executed  with  the  name  of  the  transferee  in 
blank,  the  shares  being  transferable  by  a  parol 
instrument :— Held,  that  the  treuisfer  could  be 
effectual  like  a  parol  instrument,  notwithstand- 
ing that  it  purported  to  be  a  deed.  Whether  as 
a  deed  it  would  have  operated  by  estoppel, — 
qusere.    Ibid. 

It  is  competent  to  the  directors  of  a  company 
registered  under  the  Joint  Stock  Companies  Act, 
1866,  to  require  a  transferee  of  shares  to  execute 
an  acceptance  before  being  registered  as  pro- 
prietor.   Ibid. 

QuBsre,  if  the  power  of  the  Ck>urt  to  order 
delivery  up  of  deeds  is  not  extended  by  the 
Judicature  Act.    Ibid. 

[This  case  was  afterwards  varied  on  appeal 
upon  further  evidence.] 

24* — A  solicitor  was  party  to  the  investment 
of  funds  held  by  him  on  trust  in  real  estate, 
which  afterwards  was  mortgaged  under  circum- 
stances which  shewed  a  fraudulent  desigpi  to 
which  he  was  party,  embracing  the  whole 
transactions :— Held,  that  though  he  acted  as 
solicitor  to  the  mortgagee,  the  latter  was  not 
affected  with  notice  of  the  breach  of  trust,  and, 
having  the  legal  estate,  had  priority  over  the 
lien  of  the  beneficiaries ;  but  subsequent  equit- 
able mortgages  were  postponed  to  that  Hen. 
CKapUn  v.  Cwce  ;  Cane  v.  Cave^  49  Law  J.  Bep. 
Chanc  505;  Law  Bep.  15  Ch.  D.  639. 

26. — ^A  second  assignee  for  value,  without 
notice  of  a  prior  assignment,  of  an  equitable 
interest  or  fund,  having  given  notice  to  the 
trustees,  was  held  to  have  priority  over  the  first 
assignee  who  had  not  given  notice.  In  re 
Fre9hfielSB  Tnuts,  Law  Bep.  11  Ch.  D.  198. 

26. — ^Notice  by  an  incumbrancer  upon  a  fund 
to  the  solicitor  for  the  trustee  of  that  fund  is 
not  notice  to  the  trustee  unless  the  solicitor  is 
expressly  authorised  to  receive  such  ngtice.  A 
notice  to  be  binding  on  the  conscience  of  a 
trustee  must  be  communicated  in  such  a  manner 
as  that  he  acquires  an  intelligfent  apprehension 
of  its  effect,  and  understands  that  it  must  regu- 
late his  conduct  in  the  future.  The  first  in- 
cumbrancer on  a  trust  fund  gave  a  written 
notice  of  his  charge  to  solicitors,  as  the  solici- 
tors for  the  trustees  of  the  fund,  and  the 
solicitors  accepted  the  notice  as  such  solicitors. 
Puisne  incumbrancers  gave  notice  of  their 
charges  to  the  trustees  direct.  The  trustees 
having  declined  to  admit  the  first  incumbianoer 


to  priority  over  the  puisne  incumbrancers  on 
the  ground  that  notice  to  the  solicitors  was  not 
notice  to  them,  he  brought  an  action  against  all 
parties  claiming,  as  against  the  mortgagor  and 
puisne  incumbrancers,  priority  and  foreclosure ; 
and  (in  the  event  of  his  being  postponed),  as 
against  the  solicitors,  damages  for  the  loss 
caused  by  their  misrepresentation  of  authority : 
Held  (reversing  the  decision  of  Bacon,  V.C,  48 
Law  J.  Bep.  Chanc.  402 ;  Law  Bep.  10  Ch.  D. 
696),  that  the  notice  to  the  solicitors,  they  not 
being  expressly  authorised  to  receive  such  no- 
tice, was  not  notice  to  the  trustees.  Held  also, 
upon  the  evidence,  that  as  the  notice  was  not 
communicated  by  the  solicitors  to  the  trustees, 
in  such  a  manner  as  to  give  them  an  intelligent 
apprehension  of  its  nature  and  effect,  it  was  not 
binding  upon  them.  Lloyd  v.  Banks  (37  Law 
J:  Bep.  Chanc.  881 ;  Law  Bep.  3  Chanc.  488) 
followed  on  this  point.  Held  further,  that  as 
the  notice  had  been  given  by  the  plaintiff  to  the 
solicitors  and  accepted  by  them  under  the  com- 
mon mistake  that  notice  to  them,  as  the  solici- 
tors of  the  trustees,  was  notice  to  the  trustees, 
no  action  for  damages  would  lie.  The  Saffron 
Waiden  Building  Society  v.  Rayner  (App.)  49 
Law  J.  Bep.  Chanc.  465 ;  Law  Bep.  14  Ch.  D. 
406. 

[And  see  No.  30  infra.] 

(<2)  Priority  by  regittraUon, 

27. — The  Court  cannot  look  behind  a  ship's 
register  for  the  purpose  of  dispossessing  an 
innocent  purchaser  for  value,  whose  name  is  on 
the  register.  The  Hbrlook,  47  Law  J.  Bep.  P.D. 
&  A.  6 ;  Law  Bep.  2  P.D.  243. 

28. — A  landowner,  by  deed,  in  February, 
1872,  charged  his  land  with  two  life  annuities ; 
he  subsequently  made  several  mortgages  of  the 
property  by  deeds,  some  of  which  recited  the 
annuity  deed.  The  annuity  deed  had  not  been 
registered  as  required  by  18  &  19  Vict.  c.  15. 
s.  12  :— Held  (by  the  Master  of  the  Bolls),  that 
the  annuity  deed,  not  being  registered,  was  void 
as  against  all  the  subsequent  incumbrancers, 
whether  they  had  notice  of  it  or  not.  Held  (by 
the  Court  of  Appeal),  that  as  the  18  k  19  Vict, 
c.  15.  s.  12  was  in  similar  terms  to  the  Begistry 
Acts,  which  had  been  decided  not  to  make  an 
unregistered  conveyance  void  as  against  a  sub- 
sequent purchaser  who  had  notice  of  it,  the 
Legislature  must  be  taken  to  have  used  the 
words  in  the  later  Act  in  the  sense  given  to 
them  by  those  decisions,  and  that  the  annuities 
therefore  were  valid  as  against  all  the  sub- 
sequent incumbrancers  who  took  with  notice  of 
them  and  against  the  trustee  in  bankruptcy  of 
the  grantor.  OreoMS  v.  Tqfieldf  50  Law  J.  Bep. 
Chanc.  118 ;  Law  Bep.  14  Ch.  D.  563. 

(H)  Consolidation  of  bevbbal 

MOBTOAOES. 

29.— The  right  of  a  first  mortgagee  of  two 
separately  mortgaged  estates  belonging  to  one 
mortgagor  to   consolidate   his    mortgages  as 
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against  a  second  mortgage  of  one  of  the  estates, 
does  not  extend  to  a  case  in  which  the  mortgage 
of  the  other  estate  is  subsequent  in  date  to  such 
second  mortgage.  Baker  v.  Oray^  46  Law  J. 
Rep.  Chanc.  165 ;  Law  Rep.  I  Ch.  D.  491. 

G.,  the  owner  of  two  estates,  mortgaged  one 
of  them  to  O.,  and  afterwards  to  second  and 
third  mortgagees,  who  gave  due  notice  of  their 
mortgages  to  O.  Subsequently  to  these  second 
and  third  mortgages,  G.  mortgaged  the  other 
estate  to  B.,  who  then  took  a  transfer  of  O.'s 
mortgage: — Held,  that  B.  was  not  entitled  to 
consolidate  his  two  mortgages  as  against  the 
second  and  third  mortgagees.    Ibid. 

80, — B.  paid  600^  to  R.  to  be  advanced  to 
K.  on  mortgage  of  certain  property  ;  R.  under- 
took on  behalf  of  K.  and  himself  to  repay  the 
500/.  and  interest  at  six  per  cent.,  and  to  hold 
the  deeds  to  the  order  of  B.  R.  subsequently 
took  in  his  own  name  a  mortgage  of  the  pro- 
perty for  8002.  and  interest  at  the  rate  of  five 
per  cent.,  and  deposited  the  deeds  with  a  bank 
to  secure  an  advance  of  5002.  and  interest : — 
Held,  that  B.  was  entitled  to  a  first  charge  on 
the  mortgage  in  respect  of  5002.  and  interest  at 
six  per  cent.  Bradley  v.  Riohes,  47  Law  J. 
Rep.  Chanc.  811 ;  Law  Rep.  9  Ch.  D.  189. 

A  solicitor  mortgaged  hereditaments  in  Mid- 
dlesex to  one  client,  and  did  not  register  the 
charge ;  he  subsequently  mortgaged  the  same 
hereditaments  to  another  client  who  did  regis- 
ter:— Held,  that  the  second  mortgagee  was 
affected  with  notice  of  the  earlier  incumbrance, 
and  did  not  gain  priority  by  registration.    Ibid. 

The  plaintiff  held  mortgages  of  two  pro- 
perties of  the  same  mortgagor  which  he  con- 
solidated in  a  foreclosure  action.  The  equities 
of  redemption  were  separately  mortgaged: — 
Held,  that  the  holder  of  the  earlier  second 
mortgage  had  a  right  over  the  holder  of  the 
latter  to  redeem  and  hold  both  properties  as  a 
security  for  the  plaintiff's  debt  and  his  own.- 
Ibid. 

31. — The  rule  that  a  mortgagor  cannot  by 
any  dealing  with  the  equity  of  redemption  pre- 
judice the  rights  of  his  mortgagee,  only  applies 
to  rights  already  given  or  arising  from  acts 
already  done  by  the  mortgagor.  The  purchaser 
of  an  equity  of  redemption,  therefore,  takes 
subject  only  to  existing  equities,  and,  as  against 
him,  there  can  be  no  consolidation  of  a  mort- 
gage subsequently  created  by  his  vendor  on 
another  estate.  Tassell  v.  Smith  (2  De  Gex  &  J. 
713 ;  27  Law  J.  Rep.  Chanc.  694)  overruled  on 
this  point.  Mills  v.  J&nningg,  (App.),  49  Law  J. 
Rep.  Chanc.  209 ;  Law  Rep.  13  Ch.  D.  639. 

32. — A  mortgagee  of  two  estates  from  the 
same  mortgagor  has  no  right  to  consolidate  his 
securities  unless  there  has  been  default  as  to 
both.  Semble,  that  there  is  no  right  to  con- 
solidate a  mortgage  granted  by  A.  and  B.  jointly 
with  one  granted  by  A.  or  B.  alone.  In  1871  V. 
executed  a  mortgage  of  certain  property  to  a 
building  society,  for  a  sum  to  be  repaid  by 
monthly  instalments,  extending  over  a  period  of 
twelve  years.    In  1874  V.  with  N.  (with  whom 


he  was  then  in  partnership)  executed  a  similar 
mortgage  to  the  same  society  of  property  be- 
longing to  the  partnership.  In  1875  the  part- 
ners executed  a  mortgage  to  a  bank  to  secure 
their  current  account.  This  mortgage  included 
the  property  mortgaged  to  the  buUding  society 
in  1871.  Afterwards  Y.  and  N.  having  gone 
into  liquidation,  the  bank  entered  into  posses- 
sion of  the  property  comprised  in  their  security, 
and  punctually  continued  the  monthly  payment 
to  the  building  society  under  the  mortgage  of 
1871.  Default  was  made  as  to  the  mortgage  of 
1874  : — Held,  that  as  there  had  been  no  default 
as  to  the  mortgage  of  1871,  the  building  society 
had  no  right  to  consolidate  it  with  the  mortgage 
of  1874.  Selby  v.  Pomfret  (3  De  Gex,  F.  &  J. 
695 ;  30  Law  J.  Rep.  Chanc.  770)  explained. 
Beevor  v.  Ztich  (36  Law  J.  Rep.  Chanc.  865; 
Law  Rep.  4  Eq.  537)  questioned.  The  prin- 
ciples of  consolidation  considered  and  explained. 
Decision  of  Hall,  V.C,  49  Law  J.  Rep.  Chanc. 
117,  reversed.  Cummins  v.  Fletcher  (App.),  49 
Law  J.  Rep.  Chanc.  563 ;  Law  Rep.  14  Ch.  D. 
699. 

33. — The  rule  that  the  mortgagee  of  two 
estates  belonging  to  the  same  mortgagor  may 
consolidate  them,  so  that  one  cannot  be  re- 
deemed without  the  other,  will  not  be  extended 
so  as  to  enable  the  grantee  of  a  bill  of  sale  who 
has  realised  his  security  to  appropriate  any 
remaining  surplus  of  the  goods  assigned,  and  so 
defeat  the  right  of  an  execution  creditor 
thereto,  on  the  gp*ound  that  the  grantee  is  also 
mortgagee  of  land  of  the  grantor,  and  has  a 
right  to  consolidate  the  two  securities.  Ches- 
worth  V.  Simt.  Harrison  (elaimant),  49  Law 
J.  Rep.  C.P.  507 ;  Law  Rep.  5  C.P.  D.  266. 

34. — Second  mortgagees  sold  part  of  the 
property  comprised  in  their  security  under  a 
power.  The  purchase-money  was  applied  in 
paying  the  first  mortgagee  what  was  due  on  his 
mortgage,  and  also  what  was  due  on  an  equitable 
security  held  of  the  same  mortgagor ;  the  deeds 
relating  to  the  equitable  security  were  delivered 
to  the  second  mortgagee.  A  olaim  by  the  latter 
to  the  benefit  of  the  equitable  security  and  to 
consolidate  it  with  his  own  mortgage  was  dis- 
allowed. Cracknall  v.  Janson^  48  Law  J.  Rep. 
Chanc.  168  ;  Law  Rep.  11  Ch.  D.  1. 

Solicitor:     mortgagee:     commission:    opening 
signed  accounts,    [See  Solicitob,  22,  23.] 

(I)  Equitablb  Mobtoaqb. 

(a)  Agreement    to    m^nrtgage :    rectification   of 
deed :  misdescription  of  parcels, 

36. — B.  applied  to  a  bank  for  a  loan  upon 
the  security  of  three  houses  in  the  parish  of  C, 
which  he  specified  and  pointed  out  to  the  bank 
manager,  stating  that  he  held  them  under  a 
lease  from  H.  L.,  dated  the  25th  of  September, 
1874,  and  that  they  were  mortgaged  to  the  M. 
Building  Society  by  an  indenture  dated  the  3rd 
of  October,  1874.  The  bank  made  the  advance, 
and  a  memorandum  of  equitable  mortgage, 
expressed  to  be  subject  to  a  mortgage  to  the 
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M.  Society,  of  the  3id  of  October,  1874,  was 
prepared  by  the  bank  xnaDager  and  executed  by 
B.  In  this  instrument  the  parcels  were  de- 
scribed as  three  leasehold  houses  in  the  parish 
of  C,  held  by  a  lease  from  H.  L.  to  B.,  dated 
the  25th  of  September,  1874.  Two  of  the  houses 
agreed  to  be  mortgaged  were  in  fact  held  under 
a  lease  from  H.  L.,  £ited  the  31st  of  December, 
1874,  and  were  mortgaged  to  the  M.  Society  by 
an  indenture  dated  the  14th  of  January,  1876. 
The  third  house  was  held  by  a  lease  from  H.  L., 
dated  the  13th  of  May,  1875,  and  was  mort- 
gaged to  the  M.  Society  by  an  indenture  dated 
the  18th  of  May,  1875.  At  the  date  of  the 
mortgage  to  the  bank,  B.  possessed  no  houses 
comprised  in  any  lease  or  mortgage  of  the  dates 
therein  referred  to,  but  he  had  formerly  owned 
a  house  exactly  answering  the  whole  descrip- 
tion, which  he  had  sold  some  months  previously. 
B.  having  become  a  liquidating  debtor,  the 
trustee  sold  the  first  two  houses,  and  applied 
to  the  Court  for  a  direction  to  complete  the 
sale  and  deal  with  the  proceeds  without  regard 
to  a  claim  by  the  bank  to  include  these  houses 
in  their  security : — Held,  that  the  bank  having 
advanced  their  money  upon  an  agreement  for 
the  mortgage  of  these  houses,  would  be  entitled 
in  equity  to  have  the  memorandum  rectified  so 
as  to  carry  out  that  agreement,  and  that  they 
must  be  treated  by  the  Ck>urt  of  Bankruptcy  as 
possessing  a  valid  security  upon  the  two  houses. 
In  re  Boulter  ;  ex  parte  The  National  Provincial 
Bank  of  England^  46  Law  J.  Rep.  Bankr.  11 ; 
Law  Rep.  4  Ch.  D.  241. 

(h)  Qfitock  or  zJuures :  pre-eongting  equitable 

interest. 

86. — As  the  registered  owner  of  shares  or 
stock  in  any  company  may  be  only  entitled  as 
trustee,  any  one  who  advances  money  upon  an 
equitable  deposit  of  share  or  stock  certificates, 
or  upon  an  assignment  in  equity  of  shares  or 
stock,  without  obtaining  a  transfer  of  the  legal 
estate,  does  so,  subject  to  the  risk  of  having  his 
equitable  title  overridden  by  a  pre-existing, 
though  undisclosed,  equitable  title.  The  Shrop- 
thire  Union  Bailmay  and  Canal  Company  v.  The 
Queen  (H.L.),  45  Law  J.  Rep.  Chanc.  31 ;  Law 
Rep.  7  B.  &  I.  App.  497. 

If  anyone  absolutely  entitled  to  shares,  or 
stock,  places  them  for  his  own  purposes  in  the 
name  of  a  sole  trustee,  and  allows  such  trustee 
to  hold  the  certificates  of  the  shares  or  stock,  he 
does  so  at  the  risk  of  having  his  equitable  title 
defeated  by  the  execution  of  a  legal  transfer  of 
the  shares  or  stock  by  his  trustee  to  a  purchaser, 
or  mortgagee,  without  notice.  His  right  may 
also  be  forfeited  in  favour  of  an  equitable  mort- 
gagee, by  his  own  misconduct  or  misrepresenta- 
tion, but  such  misconduct  must  be  veiy  distinct, 
and  the  burden  of  proving  it  rests  with  him 
who  relies  on  it  as  the  ground  for  displacing  the 
eegtAd  que  trugt's  equitable  interest.  These  prin- 
dples  are  as  appUcable  to  corporations  as  to 
individuals.    Ibid, 


(^c)  Bankruptcy :  dieelaimer :  legal  estate. 

87. — A  mortgage  of  freehold  lands,  which 
was  subject  to  a  perpetual  rent-charge  and  to 
building  covenants,  was  made  by  deposit  of 
title-deeds.  The  mortgagor  became  bankrupt, 
and  his  trustee  in  bankruptcy  disclaimed  the 
property.  Afterwards,  the  trustee  and  the  mort- 
gagor conveyed  to  the  mortgagee,  **  each  accord- 
ing only  to  his  estate  and  interest  in  the  pre- 
mises," the  legal  estate  therein.  The  mortgagee 
sold  the  property  as  absolute  owner,  and  it  was 
subsequently  contracted  to  be  sold  by  persons  de- 
riving title  through  him  : — Held,  on  an  objection 
taken  by  the  purchaser,  that  the  legal  estate  in 
the  premises  had  never  passed  to  the  mortgagee, 
and,  consequently,  that  the  present  vendors  had 
not  shewn  a  good  title.  In  re  Mercer  and  Moore's 
Contract,  49  Law  J.  Rep.  Chanc.  201. 

Semble,  the  legal  estate  was  in  the  Crown. 
Ibid. 

Eqmtable  mortgagee  of  leaseholds :  disclaimer  hy 
trustee  in  bankruptcy :  right  of  trustee  to  in^ 
demnity.    [See  Bankeuptcy,  P  51.] 

(d)  Bemedy  of  equitable  mortgagee, 

88. — An  equitable  mortgagee  by  deposit  of 
deeds  without  a  written  memorandum  of  deposit 
is  entitled  to  either  sale  or  foreclosure.  Back- 
house V.  Charlton,  Law  Rep.  8  Ch.  D.  444,  and 
The  York  Union  Banking  Company  v.  Artley, 
Law  Rep.  11  Ch.  D.  206. 

(e)  Pledgee  of  chattels  :  remedy  of, 

89. — A.  deposited  railway  bonds  with  B.  as 
security  for  a  debt,  without  any  written  memo- 
randum. B.  filed  a  bill  praying  for  foreclosure 
or  sale : — Held,  that  as  a  mere  pledgee  of  chattels 
B.  was  not  entitled  to  foreclosure,  but  only  to  a 
sale.  Carter  v.  Wake,  46  Law  J.  Rep.  Chanc. 
841 ;  Law  Rep.  4  Ch.  D.  606. 

(E)  FOBECLOBUBB  AND  REDBMPTIOK  ACTIONB: 

Pbactice  in. 

(a)  Ibreolosure  actions, 

(1)  Action  to  recover  land, 

40. — An  action  for  foreclosure  is  not  an 
action  to  recover  land  within  Rules  of  Court, 
1876,  Order  XVIL  rule  2.  Tawell  v.  The  Slate 
Company,  Law  Rep  3.  Ch.  D.  629. 

(2)  Parties. 

41. — One  of  the  several  mortgagees  can  bring 
an  action  to  foreclose  the  mortgage,  making  his 
co-mortgagees  defendants,  if  they  are  unwilling 
to  be  joined  as  co-plaintiffs,  and,  semble,  even 
if  they  are  opposed  to  the  foreclosure.  A  majo- 
rity of  trustees  cannot  bind  the  trust  estate.  To 
bind  the  trust  estate  the  act  must  be  the  act  of 
all  the  trustees.  Zuke  v.  The  South  Kensington 
Hotel  Company  (App.),  48  Law  J.  Rep.  Chanc. 
361 ;  Law  Rep.  11  Ch.  D.  204. 

42. — In  a  foreclosure  action  all  parties  bene- 
ficially interested  in  the  equity  of  redemption  of 
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all  the  mortgaged  properties  must  be  before  the 
Court,  but  a  trustee,  either  as  plaintiff  or  defen- 
dant, safficiently  represents  his  cegtuU  que  trutt 
for  tiie  purposes  of  a  redemption  action.  Gold- 
9mid  y.  Stonehewer  (9  Hare,  App.  zzxviii.)  ex- 
plained. Mills  V.  Jennings  (App.),  49  Law  J. 
Bep.  Chanc.  209;  Law  Rep.  13  Ch.  D.  639. 

(3)  DefatUt  in  appearance. 

48. — Immediate  foreclosure,  in  case  the  mort- 
gagor did  not  appear,  was  claimed  by  the 
pl^uiing.  The  mortgagor  made  default  in  ap- 
pearance, and  the  Court  made  only  an  ordinary 
foreclosure  decree.  Patey  v.  Flintt  48  Law  J. 
Bep.  Chanc.  696. 

(4)  JHselaiminff  defenda/nts, 

44. — A  second  mortgagee,  who  had  been  paid 
off,  but  had  not  executed  any  re-conveyance,  was 
made  defendant  to  a  foreclosure  suit  without 
having  been  previously  reqidred  to  disclaim  or 
re-convey.  After  being  served  with  the  bill,  the 
defendant  offered  to  execute  a  disclaimer,  pro- 
vided he  was  not  required  to  pay  the  costs  of 
it.  The  plaintiff  declined  the  offer,  and  served 
interrogatories  on  the  defendant,  who  put  in  an 
answer  and  disclaimer,  and  applied  at  the  hear- 
ing for  his  costs  :— Held,  that  the  plaintiff's  title 
was  not  to  be  perfected  at  the  defendant's  ex- 
pense, and  that  the  defendant  was  entitled  to 
his  costs.  Bay  v.  Oudgen,  46  Law  J.  Bep.  Chanc. 
263 ;  Law  Bep.  2  Ch.  I>.  209. 

(5)  Interlootrtory  order  for  sale. 

46. — In  an  ordinary  foreclosure  action  the 
55th  section  of  the  Chanceiy  Procedure  Act,  1852, 
does  not  authorise  the  Court  to  direct  a  sale  on 
an  interlocutory  application.  Davis  v.  Ashmn 
(47  Law  J.  Bep.  Chanc.  70)  questioned.  The 
London  and  County  Banking  dmpany  v.  Dover, 
48  Law  J.  Bep.  Chanc.  336 ;  Law  Bep.  11  Ch.  D. 
204. 

(6)  Motion  hy  defendant  under  9  Geo.  2.  o.  20 ; 

disoontinuanee. 

46. — A  motion  by  the  defendant  in  a  fore- 
closure suit  for  the  ordinary  decree  under  9 
Geo.  2.  a  20.  s.  2,  cannot  be  resisted  by  the 
plaintiff  on  the  ground  that  he  has,  pending  the 
action,  parted  with  the  legal  estate  ;  nor  (if  the 
action  has  been  entered  for  trial),  on  the  ground 
that  he  desires  to  stay  proceedings,  in  order  to 
take  advantage  of  a  transfer  and  right  of  con- 
solidation arising  since  the  entry  for  the  trial. 
Bule  of  Court,  Order  XXUI.  rule  1,  does  not 
entitle  a  plaintiff  to  dismiss  his  action  after  it 
has  been  entered  for  trial.  Matthews  v.  Antro- 
husy  49  Law  J.  Bep.  Chanc.  80. 

(7)  Staying  proceedings. 

47. — ^An  executor  mortgaged  certain  of  his 
testator's  hereditaments  to  C.  to  pay  off  incum- 
brances. C.  leased  these  hereditaments,  with 
the  consent  of  the  equitable  tenant  for  lite,  to  B. 


Default  having  been  made  in  the  interest  dae 
on  the  mortgage  debt,  0.  directed  B.,  pursuant 
to  a  proviso  contained  in  the  lease,  to  pay  the 
rent  to  him.  This  not  having  been  done,  C. 
brought  an  action  against  B.  on  the  covenant  to 
pay  rent  and  to  enforce  a  reserved  right  of  re- 
entry, and  the  executor  was  admitted  to  defend 
this  action.  Shortly  before  this  the  executor 
had  instituted  an  action  to  administer  his  tes- 
tator's estate,  and  enquiries  had  been  directed 
in  the  Chancery  Division  as  to  the  incumbranoes 
on  the  estate.  An  order  having  been  made  at 
chambers  and  affirmed  by  a  Divisional  Court 
that  the  action  for  rent  and  re-entry  should  be 
stayed  until  the  administration  action  was  con- 
cluded, C.  appealed : — Held  (reversing  the  deci- 
sion of  the  Divisional  Court),  that  the  order  could 
not  be  sustained,  that  although  the  executor  was 
the  plaintiff  in  the  administration  action,  and 
the  defendant  in  the  action  by  C,  still  that  C. 
not  being  a  party  to  the  administration  action, 
ought  not  to  be  restrained  from  pursuing  all  the 
remedies  reserved  to  him  under  the  mortgage, 
and  that  he  was  entitled  to  proceed  with  his 
action.  Crowle  v.  RusseU  (App.),  48  Law  J.  Bep. 
C.P.  76 ;  Law  Bep.  4  C.P.  D.  186. 

48. — Where  there  was,  first,  an  action  by  an 
equitable  mortgagee  to  establish  a  charge,  and 
secondly,  a  creditor's  action  for  the  administra- 
tion of  tiie  estate  in  which  the  ordinary  decree 
had  been  made,  the  Court  stayed  further  pro- 
ceedings under  the  first  action,  but  gave  the 
conduct  of  the  decree  in  the  second  action  to 
the  plaintiff  in  the  first  action.  Matthews  v. 
Matthews;  WUlyams  v.  Matthews,  46  Law  J. 
Bep.  Chanc.  711. 
Ibreoloswe  action  by  eguitable  mortgagee  of  bank- 

rupt :    Bankruptcy  Act,  1869,  s.  72.      [See 

Bankbuptct,  a  11, 15.] 

(8)  Preliminary  account :  subsequent  issues, 

49. — ^A  preliminary  order  for  an  account  under 
Order  XV.  rule  1,  was  made  in  a  foreclosure 
action  after  appearance  but  before  any  plead- 
ings were  delivered.  The  order,  after  stating 
that  the  Judge  did  not  require  "  any  trial  of  this 
action  other  than  the  hearing  of  this  applica- 
tion," reserved  further  consideration.  Pleadings 
were  subsequently  delivered  by  which  the  defen- 
dants raised  the  issues  that  the  plaintiffs  were 
mortgagees  in  possession  or  liable  for  occupa- 
tion rent : — Held,  that  the  form  of  order  did  not 
preclude  the  defendants  from  proceeding  to 
trial  on  the  issues,  and  that  the  action  should  be 
set  down  for  trial  accordingly.  Qatti  v.  Webst-er, 
48  Law  J.  Bep.  Chana  763 ;  Law  Bep.  12  Ch.  D. 
771. 

Orders  under  Order  XV.  rule  1,  should  be 
drawn  so  as  not  to  prejudice  the  trial  of  any 
issues  raised  by  subsequent  pleadings.    Ibid. 

(9)  FDrm  of  order :  mortgage  of  leaseholds  by 

sub-demise. 

60. — A  mortgage  by  sub-demise  of  leasehold 
property  contained  an  absolute  declaration  of 
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trnst  by  the  mortgagor  of  his  reversion.  The 
mortgagor  having  refused  to  convey,  the  Court 
decr^d  judgment  for  foreclosure  of  the  equity 
of  redemption  of  the  premises,  and  of  the  rever- 
sionary term  ;  but  the  Court  refused  to  make  a 
vesting  order  as  to  the  reversion  until  the  decree 
absolute.  Th^  British  Empire  Mutv^l  Life 
Aunran4!e  Company  v.  Sugdeti,  47  Law  J.  Bep. 
Chanc.  691. 

(10)  Foreclosure  absolute. 

61.-^In  a  foreclosure  suit  the  money  was  to 
be  paid  between  twelve  and  one.  The  agent  of 
the  mortgagee  attended  during  the  whole  of  the 
appointed  time,  but  without  any  power  of 
attorney  to  receive  the  money.  The  mortgagee 
himself  did  not  attend.  No  one  appeared  on 
behalf  of  the  mortgagor : — Held,  that  the  fore- 
closure ought  to  be  made  absolute.  Cox  v. 
Watson,  47  Law  J.  Rep.  Chanc.  263  ;  Law  Rep. 
7  Ch.  D.  196. 

62. — Every  person  taking  property  by  virtue 
of  an  order  for  foreclosure  absolute  is  pre- 
sumed to  have  actual  knowledge  that  the  Court 
has  a  judicial  discretion  to  allow  the  mortgagor 
to  redeem.  Campbell  v.  Holyland,  47  Law  J. 
Rep.  Chanc.  146 ;  Law  Rep.  7  Ch.  D.  166. 

The  terms  on  which  that  judicial  discretion 
will  be  exercised  must  depend  on  the  circum- 
stances of  each  case.    Ibid. 

The  general  nature  of  those  circumstances 
considered.    Ibid. 

Even  after  an  order  for  foreclosure  absolute, 
an  assignee  of  the  interest  of  one  of  the  parties 
to  the  action,  may  be  brought  before  the  Court, 
so  that  the  litigation  may  be  carried  on  between 
the  persons  who  are  really  interested.  Thus, 
where  after  the  order  for  foreclosure  A.  bought 
the  mortgagor's  and  B.  the  mortgagee's  interest, 
and  an  order  was  made  for  foreclosure  absolute 
upon  an  em  parte  application  of  the  mortgagee 
at  the  instance  of  his  purchaser,  the  Court 
allowed  a  motion  by  A.,  to  bring  himself  and 
B.  before  the  Court  as  co-defendants  with  the 
original  defendant  in  the  foreclosure  action,  and 
upon  a  subsequent  motion  by  A.  the  foreclosure 
was  opened,  notwithstanding  that  the  mortgagee 
had,  after  the  order  for  foreclosure,  assigned  all 
his  interest  to  a  purchaser.    Ibid. 

(11)  Accounts:  extra  costs. 

53. — Property  subject  to  mortgage  was  taken 
tmder  a  statutory  power.  In  directing  mort- 
gage accounts,  the  Court  refused  to  insert  special 
words  providing  for  mortgagee's  extra  costs  in- 
curred in  assessing  the  price  of  the  property. 
Rees  V.  The  Metropolitan  Boa/rd  of  Works,  49 
Law  J.  Rep.  Chanc.  620;  Law  Rep.  14  Ch.  D. 
372. 

(12)  Redemption  by  pwrchaser :  debt  payable  by 

instalments, 

64. — Where  in  a  foreclosure  action  personal 
judgment  for  the  mortgage  debt  was  given 
against  the  mortgagor,  and  a  foreclosure  judg- 
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ment  against  the  mortgagor  and  a  purchaser 
from  him, — Held,  that  the  purchaser,  in  the 
event  of  his  redeeming  the  mortgage,  would  be 
entitled  to  have  the  personal  judgment  against 
the  mortgagor,  as  being  one  of  the  securities 
held  by  the  mortgagee,  transferred  to  him. 
Leave  was  given  to  the  purchaser  to  apply  in 
Chambers  for  a  sale  of  the  property.  Form  of 
foreclosure  judgment  when  the  mortgage  debt 
is  pajrable  by  instalments.  Oreenough  v.  Littler, 
Law  Rep.  16  Ch.  D.  93. 

(13)  Judy  ment  set  aside  for  mistake. 

66. — Judgment  in  a  foreclosure  action  was  ob' 
tained  against  the  alleged  eldest  son  and  heir 
at  law  of  the  mortgagor  who  had  died  intestate* 
and  a  contract  for  sale  had  been  entered  into 
subject  to  the  sanction  of  the  Judge  in  Chambers. 
It  appearing  that  there  was  no  evidence  of  the 
heirship  the  judgment  on  motion  by  the  plain- 
tiffs was  set  aside,  and  the  action  dismissed 
without  costs.  The  Lancaster  Bankiny  Com* 
pany  v.  Cooper,  Law  Rep.  9  Ch.  D.  694. 

(14)  Trustee  Acts :  resting  order. 

66. — Where  one  of  three  trustee  mortgagees 
declined  on  a  transfer  of  a  mortgage  to  execute 
the  deed  of  transfer,  and  a  new  trustee  was  sub* 
sequently  appointed  in  his  stead,  the  Court 
maide  an  order  vesting  his  estate  in  lAie  trans- 
feree. In  re  Walker's  Mortgage  Trusts,  Law 
Rep.  3  Ch.  D.  209. 

67. — Where  the  estate  of  a  deceased  mort- 
gagor was  vested  in  an  infant  heir  at  law  upon 
trust  for  sale  and  division  among  a  class,  of 
whom  the  infant  was  one, — Held,  that  the  in- 
fant would  be  a  trustee  for  the  mortgages 
unless  they  were  redeemed  within  six  months. 
Ibster  V.  Parker,  Law  Rep.  8  Ch.  D.  147. 

Action  by  mortgagee  for  mortgage  debt:  writ 
specially  indorsed  :  l^ave  to  defend.  [See 
Pbacticb,  II 13.] 

Administration :  incidence  of  mortgage  dM. 
[See  Admikistbation,  13-16.] 

Application  in  bankruptcy :  time  for  payment* 
[See  Bankuuptcy,  A  10.] 

Benefit  building  society:  reference  of  disputes 
to  arbitration.    [See  Fbibndly  Socibtt,  9.] 

Benefit  building  society  :  statutory  receipt,  [Bee 
Friendly  Society,  5.] 

Covenants  for  title :  estoppel,   [See  ESTOPPEL,  4.] 

Working  quarries  after  foreclosure  s  waste:  bur- 
den of  proof.    [See  Waste,  1.] 

(&)  Redemption  actions, 

68. — Under  an  order  made  in  a  redemption 
action  directing  an  account  of  what  was  due  on 
a  mortgage  for  principal  and  interest,  the  mort- 
gagees were  held  entitled  to  be  allowed,  under 
the  head  of  "just  allowances,"  expenses  incurred 
by  them  in  taking  and  holding  possession  of  the 
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mortgaged  property  (a  ship),  advertising  for  sale 
and  effecting  insurances.  Wilkes  ▼.  Saunion,  47 
Law  J.  Rep.  Chanc.  150 ;  Law  Rep.  7  Ch.  D.  188. 

69. — The  Court  will  allow  as  against  mort- 
gagees in  possession  under  "just  allowances" 
all  necessary  repairs,  and  there  is  no  need  for 
them  to  be  inserted  in  the  order ;  but  perma- 
nent repairs  or  substantial  improvements  will 
not  be  allowed  under  that  tenn,  but  must  be 
asked  for,  and  not  only  alleged,  but  also  proved. 
The  Tipton  Oreen  Colliery  Company  v.  The  Tip' 
ton  Moat  Colliery  Company,  47  Law  J.  Rep. 
Chanc.  152 ;  Law  Rep.  7  Ch.  D.  192. 

60. — ^Notice  to  r^eem  a  mortgage  having 
been  given,  a  title-deed  was  missing ;  and  the 
mortgagor  brought  his  action  for  redemption 
and  for  an  indemnity : — Held,  that  the  action 
was  rightly  brought  in  order  that  the  loss  of 
the  deed  might  be  established  and  the  plaintiff  *s 
title  justified,  although  the  defendants  had 
before  the  action  offered  an  indemnity,  the 
terms  of  which  were  in  controversy.  Jamee  v. 
Bmnsey,  48  Law  J.  Rep.  Chanc.  345 ;  Law  Rep. 
llCh.  D.398. 

Held  also,  that  interest  ceased  to  run  on  the 
day  fixed  for  redemption  under  the  notice. 
Ibid. 

It  having  been  found  in  the  suit  that  the  deed 
was  in  the  hands  of  a  third  party  to  whom  the 
defendants'  former  solicitor  had  fraudulently 
pledged  it, — Leave  was  given  to  the  plaintiff  to 
take  proceedings  for  its  recovery.    Ibid. 

61. — ^A  first  mortgagee,  the  defendant  in  a 
redemption  suit  by  a  second  mortgagee,  must 
state  in  answer  to  interrogatories  not  only  the 
amount  due  on  his  security  but  also  what  se- 
curities for  the  debt  he  holds.  I%e  West  of 
England  and  South  Wales  Bank  v.  MekoUs, 
Law  Rep.  6Ch.  D.  613. 

62.— A  mining  company  in  consideration  of 
advances  executed  a  mortgage  of  their  mine 
and  plant  to  a  bank,  with  power  of  sale  in 
default  of  payment  after  notice.  The  bank  by 
a  collusive  sale  became  the  purchaser  of  the 
whole,  and  afterwards  re-sold  the  mine.  The 
company  by  their  bill  admitted  the  execution  of 
the  mortgage,  but  alleged  that  the  same  was 
ultra  vvresy  and  prayed  that  it  and  the  sale  to 
the  bank  and  the  resale  by  the  bank  might  be 
declared  void  and  for  an  account  but  did  not 
offer  to  redeem : — Held,  that  as  the  company 
admitted  the  execution  of  the  mortgage  they 
were  entitled  to  an  account  without  prayer  for 
redemption,  that  the  sale  to  the  bank  was  void 
and  the  re-sale  also  void  under  the  power  of 
sale,  the  bank  not  having  complied  with  the 
provisions  of  the  84th  section  of  the  Land 
Transfer  Act.  The  National  Bank  of  Australia 
V.  The  United  Hand  in  Ha/ndand  Band  of  Hope 
Company  and  Another^  48  Law  J.  Rep.  F.C.  60 ; 
Law  Rep.  4  F.C.  391. 

Mortgagor  in  possession :  right  to  bring  action 
for  if^unetion,    [See  Covenant,  14.] 

Trustee  st^dently  represents  cestui  que  trust. 
[See  Ko.  42  supra.] 


MORTMAIN. 
[See  Chabity,  1-21.] 

MORTUARY. 

Emotion  of  in  closed  churchyard.  [See  Chubgh 
AND  Clhbgt,  9, 10.] 

•  MOTION. 
[See  Pbacticb,  S.] 

MUNICIPAL  CORPORATION. 

(A)  Qualification  of  Membebs  of. 

{a)  Action  for  penalties  against  disqualified 

alderman, 
(h)  ybmination :  burgess  roll, 

(B)  Municipal  Elections. 
(a)  yomination  paper, 

(1)  JEbrm  and  subscription  of. 

(2)  Delivery  of:  jurisdiction  of  mayor. 
(J)  Corrupt  practiees  at. 

(1)  Fraud\ilent'  ballot  papers  :  admis- 

sibUity  of  evidence. 

(2)  Infringement  of  secrecy. 

(3)  Befreshmewt  to  voters, 
(jd)  Petition, 

(1)  Conditions  precedent  to. 

(2)  Costs  of. 

(C)  PowEBS  OF  Municipal  Cobpobations. 

(a)  By-la/ms, 

(b)  Erection  of  buildings  on  public  walks  or 

pleasure  grounds. 
(o)  Costs  of  opposing  Bill  in  Parliament, 
{d)  Liability  of  borough  to  county  rate, 
(e)  Borough  fufid :  fines  ** payable  to  Her 

Majesty.** 
(f) Borough  rate:  appeal:  application  to 

assessment  committee. 

[Penalty  for  misappropriation  of  corporate 
moneys.    39  &  40  Vict.  c.  20.  s.  3.] 

[Liability  of  corporation  to  be  rated  in  respect 
of  corporate  land.    39  &  40  Vict.  c.  61.  s.  30.] 

[Amendment  of  law  with  respect  to  annual 
returns  of  local  taxation.    40  &  41  Vict.  c.  66.] 

[Amendment  of  the  law  regulating  municipal 
elections  in  Ireland.    42  &  43  Vict.  c.  53.] 

[Amendment  of  the  law  with  respect  to  the 
grant  of  municipal  charters.  40  &  41  Vict.  c. 
69.] 

[Amendment  of  law  as  to  enrolment  of 
burgesses.    41  &  42  Vict.  c.  26.] 

[The  property  qualification  for  members  of 
municipal  corporations  and  local  governing 
bodies  abolished.    43  Vict.  c.  17.] 


(A)  Qualification  of  Membebs  of. 

(0)  Action  for  penalties  against  disqualified 

alderman. 

1, — No  action  for  penalties  will  lie  under 
section  63  of  6  &  6  Will.  4.  c.  76,  against  an 
alderpian  for  acting  in  that  capacity  after  being 
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interested  in  a  contract  within  section  28,  un- 
less he  continued  to  be  interested  in  such  con- 
tract at  the  time  of  his  so  acting.  Lewis  v. 
Carr  (App.),  46  Law  J.  Bep.  Kxch.  314 ;  Law 
Bep.  1  Ex.  D.  484. 

(()  Nbn^nation:  hurgea  roll. 

2,— It  is  sufficient  to  entitle  a  person  to  be 
nominated  for  the  office  of  councillor  for  a 
municipal  borough  that,  if  otherwise  duly  quali- 
fied, he  be  enrolled  on  the  buigess  roll  in  force 
at  the  time  of  the  election,  ^though  his  name 
may  not  be  on  the  burgess  roll  which  was  in 
force  at  the  time  of  the  nomination.  Therefore, 
where  one  of  several  candidates  for  the  office  of 
councillor  was  nominated  on  the  23rd  of  October, 
1877,  who  was  not  enrolled  on  the  burgess  roll 
for  the  year  banning  the  1st  of  November, 
1876,  but  was  enrolled  on  the  burgess  roll  for 
the  year  beginning  the  1st  of  November,  1877, 
when  the  election  was  held,  and  was  in  all  other 
respects  qualified  to  be  elected  councillor,— 
Held,  that  he  was  rightly  nominated.  Budge  v. 
Andrews,  47  Law  J.  Sep.  C.P.  586 ;  Law  Rep.  3 
C.P.  D.  510. 

The  Court  of  Common  Pleas  has  jurisdiction, 
on  a  petition  questioning  the  election,  to  review 
the  decision  of  the  mayor,  who  had  allowed  an 
objection  to  such  nomination,  on  the  ground 
that  the  name  of  such  candidate  was  not  on 
such  previous  burgess  roll.    Ibid. 

8.— Up  to  the  time  of  the  passing  of  38  &  39 
Vict.  c.  40,  a  candidate  for  the  office  of  town 
councillor  or  alderman  was  qualified  for  elec- 
tion if  entitled  to  be  on  the  burgess  list  of  the 
borough,  even  though  his  name,  as  a  fact,  was 
not  on  the  list.  By  section  1  of  that  Act  a 
candidate  *•  shall  be  enrolled  on  the  burgess  roll 
of  the  borough  :"— Held,  that  section  1  merely 
added  to  the  existing  law  a  requirement  that 
the  name  of  the  candidate  must  be  on  the  bur- 
gess roU.  Therefore,  on  the  trial  of  a  petition 
to  enquire  into  the  election  of  a  town  coun- 
cillor, the  burgess  roll  is  not  conclusive  evidence 
of  qualification.  Middletm  v.  Simpson,  49  Law 
J.  Bep.  C.P.  312 ;  Law  Bep.  6  C.P.  D.  183. 

(B)  Municipal  Elections. 

(a)  NomiruKtMn  paper, 

(1)  Form  and  subsoripiion  of. 

4.— The  name  of  a  candidate  for  the  office  of 
town  councillor  of  a  ward  in  the  borough  of  S. 
was  inserted  in  the  nomination  paper  as  Bobert 
V.  Mather  instead  of  Bobert  Vickers  Mather ; 
an  objection  to  this  nomination  paper,  that 
it  did  not  properly  describe  the  candidate 
in  accordance  with  the  Municipal  Elections  Act, 
1876  (38  &  39  Vict.  c.  4.  s.  1.  sub-s.  2),  was  duly 
made  to  the  returning  officer  and  allowed: — 
Held,  that  the  objection  was  valid,  for  that 
Bobert  V.  was  a  misnomer  and  the  defect  could 
not  be  cured  by  section  142  of  6  &  6  Will.  4.  c. 
76,  as  that  Act,  passed  at  a  time  before  nomi- 
nation papers  were  in  existence,  and  not  being 


extended  by  the  38  Sc  39  Vict.  o.  40,  could  not 
be  held  to  include  or  extend  to  nomination 
papers.  Mather  v.  Brown,  45  Law  J.  Bep.  C.P. 
547 ;  Law  Bep.  1  C.P.  D.  596. 

6* — It  is  not  necessary  that  the  description 
of  the  place  of  abode  of  a  subscribing  burgess 
to  a  nomination  paper,  under  Form  2  of  the 
Municipal  Elections  Act,  should  be  identical 
with  the  burgess  roll;  it  is  sufficient  if  it  be  the 
same  property,  described  with  sufficient  par- 
ticularity so  as  not  to  mislead.  Soper  v.  The 
Mayor  of  Basingstoke,  46  Law  J.  Bep.  C.P.  422  ; 
Law  Bep.  2  C.P.  D.  440. 

The  seconder  of  a  candidate  for  the  office  of 
town  councillor  described  his  place  of  abode  on 
the  nomination  paper  as  "  High  Street ;"  on  the 
burgess  roll  he  was  described  as  of  "Winton 
Street."  The  name  of  the  street  had  recently 
been  changed  to  Winton  Street,  but  it  was 
generally  known  as  High  Street : — Held,  a  suffi- 
cient descriptioiL    Ibid. 

6. — In  the  nomination  paper  of  a  candidate 
for  the  office  of  town  councillor  of  a  borough 
under  the  Municipal  Elections  Act,  1875,  the 
register  number  of  the  seconder  was  inserted  as 
695  instead  of  704 : — Held,  an  insufficient  com- 
pliance with  the  note  to  schedule  1,  form  2,  by 
which  '*  the  number  on  the  burgess  roll  of  the 
burgess  subscribing  "  is  to  be  affixed,  and  that 
the  nomination  paper  was  therefore  invalid. 
Qathofrd  v.  Clarke,  49  Law  J.  Bep.  C  J".  474  ; 
Law  Bep.  6  C.P.  D.  253. 

Section  13  of  the  Ballot  Act,  1872,  by  which  no 
election  shall  be  declared  invalid  by  reason  of 
any  mistake  in  the  use  of  the  forms,  has  no 
application  to  the  decision  of  the  returning 
officer  on  the  validity  of  the  nomination  papers. 
Ibid. 

(2)  Delivery  of:  jurisdiction  of  mayor, 

7. — A  petition  was  presented,  under  36  &  36 
Vict.  c.  60,  by  an  unsuccessful  candidate  at  an 
election  of  councillors  for  a  borough,  question- 
ing the  election  of  a  councillor  but  not  claiming 
the  seat.  It  appeared  that  the  nomination 
paper  of  the  petitioner  was  delivered  to  the 
town  clerk  by  an  agent  of  the  petitioner,  and 
was  not  otherwise  delivered  by  the  candidate 
himself  or  his  proposer  or  seconder,  as  required 
by  38  &  39  Vict.  c.  4.  s.  1.  sub-s.  3 ;  that  the 
nomination  paper  was  objected  to  on  this 
ground ;  that  the  mayor  disallowed  this  ground 
of  objection,  but  allowed  others ;  and  t^t  the 
petitioner  was  the  only  candidate  competing 
with  the  successful  candidates: — Held,  fint, 
that  the  delivery  of  the  nomination  paper  by  an 
agent  invalidated  the  nomination.  Secondly, 
that  notwithstanding  the  disallowance  of  this 
ground  of  objection  by  the  mayor,  the  defect 
was  cognisable  by  the  Court,  and  that  the 
respondent  must  be  declared  to  have  been  duly 
elected.  Monks  v.  Jaekson,  46  Law  J.  Bep.  C.P. 
162 ;  Law  Bep.  1  C.P.  D.  683. 

8. — Prior  to  a  municipal  election  the  town 
clerk  is  by  section  1,  sub-section  1  of  38  &  39 
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yict.c.  40  to  issue  a  notice  stating  (amongst  other 
things)  the  last  day  on  which  nomination  papers 
are  to  be  delivered.  By  sub-section  3,  nomi- 
nation papers  are  to  be  delivered  seven  days  at 
least  before  the  day  of  election,  and  the  mayor 
is  to  sit  at  the  town  hall  on  a  subsequent  day 
to  decide  on  the  validity  of  objections  made  to 
nomination  papers.  In  accordance  with  the 
above  enactments,  the  town  derk  issued  a  notioe 
for  a  forthcoming  municipal  election,  stating 
that  the  23rd  of  October  was  the  last  day  on 
which  nomination  papers  were  to  be  delivered. 
The  23rd  of  October  only  allowed  six  days  (ex- 
clusive of  Sundays  and  the  days  of  nomination 
and  election)  to  intervene  between  the  nomi- 
nation day  and  the  day  of  election : — Held,  that 
seven  days  mean  seven  clear  days,  exclusive  of 
the  nomination  day  and  the  day  of  election  as 
well  as  of  Sundays.  Homes  v.  Tu/mery  46  Law 
J.  Rep.  C.P.  660 ;  Law  Rep.  1  C.P.  D.  670. 

T.,  one  of  the  candidates,  delivered  his  nomi- 
nation paper  on  the  23rd  of  October.  W., 
another  candidate,  delivered  his  paper  on  the 
22nd  of  October,  but  took  it  back  for  the  pur- 
pose of  making  an  immaterial  alteration,  and 
returned  it  on  the  23rd  of  October.  Objections 
to  the  nomination  papers  of  T.  and  W.,  on  the 
ground  that  they  had  been  delivered  on  the 
wrong  day  were  duly  made,  but  disallowed  by 
the  mayor.  T.  and  W.  obtained  a  majority  of 
votes  and  were  returned  as  elected : — Held,  that 
the  mayor  had  no  power  to  decide  such  an  ob- 
jection, as  his  jurisdiction  was  confined  to  the 
form  of  the  nomination  papers,  but  that  such 
question  could  be  raised  by  petition  to  the 
Court  of  Common  Pleas.  Also,  that  T.'s  paper 
was  not  delivered  in  time,  but  that  as  W.'s  was 
good  at  the  time  of  delivery  and  was  not  taken 
back  with  the  intention  of  withdrawal,  it  was 
delivered  in  time ;  but  that  as  the  notice  of  the 
town  clerk  was  so  defective  as  to  mislead  one 
of  the  candidates  and  probably  the  constituency, 
and  as  consequently  there  could  be  no  free 
election,  such  election  was  void.    Ibid. 

(If)  Corrupt  Practioes  at. 

(1)  FrmidvXent  ballot  papers:  admissUnlity  of 

evidence, 

9. — On  the  trial  of  an  indictment  for  fraudu- 
lently placing  ballot  papers  in  a  ballot  box  at  a 
municipal  election  contrary  to  36  &  36  Vict.  c. 
83.  s.  8,  a  sealed  packet  was  produced  under  the 
order  of  a  Coxmty  Court  Judge,  obtained  under 
86  &  36  Vict.  c.  33.  sched.  1.  rules  40,  41,  part 
U.  r.  64,  and  counterfoils  and  marked  register 
and  voting  papers  were  produced  therefrom  and 
given  in  evidence  and  the  backs  of  the  voting 
papers  were  allowed  to  be  inspected: — Held, 
that  the  evidence  was  properly  admitted.  Reg. 
V.  Beardsall  (C.C.R.),  46  Law  J.  Rep.  M.C.  167; 
Law  Rep.  1  Q.B.  D.  462. 

(2)  Tn/rvngement  of  secrecy, 

10.— The  4th  section  of  the  Ballot  Act,  1872 
(36  ic  36  Yict.  c.  83),  makes  it  an  offence  punish- 


able on  summary  conviction  for  an  agent  at  a 
polling  station  to  communicate  before  the  poll 
is  closed  to  any  person  any  information  as  to 
the  name  or  number  on  the  register  of  voters  of 
any  elector  who  has  applied  for  a  ballot  paper 
or  voted  at  that  station : — Held,  that  in  order 
to  justify  a  conviction  of  such  an  offence  under 
that  section,  it  must  be  shewn  that  the  informa- 
tion reached  the  mind  of  the  person  to  whom  it 
is  communicated,  and  it  is  not  enough  to  shew 
that  such  person  had  the  means  of  knowing  it. 
Therefore,  where  the  evidence  was  only  that  the 
agent  had  during  a  municipal  election  gone 
from  the  polling  station  to  the  committee  room 
of  the  candidate  for  whom  he  was  agent,  and 
had  there  left  his  part  of  the  burgess  roll  on 
which  he  had  put  a  mark  against  the  name  of 
every  voter  who  had  obtained  a  ballot  paper, 
but  did  not  shew  that  anyone  there  had  looked 
into  such  part,  or  had  in  fact  obtained  any  in- 
formation from  it,  it  was  held  that  there  was  no 
evidence  on  which  a  magistrate  ought  to  con- 
vict the  agent  under  the  said  4th  section.  Stanna- 
fumght  V.  Hazeldme,  48  Law  J.  Rep.  M.C.  89 ; 
Law  Rep.  4  C.P.  D.  191. 

(3)  Refreshment  to  voters, 

U. — The  Corrupt  Practices  (Municipal  Elec- 
tions) Act,  1872,  incorporates  the  provisions  of 
section  23  of  17  &  18  Yict.  c.  102,  and  makes  it 
an  offence  to  give  refreshment  to  voters  at  a 
municipal  election.  Ha/rgrea/ees  v.  Simpson^  48 
Law  J.  Rep.  Q.B.  607  ;  Law  Rep.  4  Q.B.  D. 
403. 

(jo)  Petition. 

(1)  Conditions  precedent  to. 
12.— By  section  13  of  the  Corrupt  Practices 
(Municipal  Elections)  Act,  1872,  the  following 
provisions  shall  have  effect  with  reference  to 
the  presentation  of  a  petition :  First,  a  petition 
may  be  presented  by  four  or  more  voters,  &c. 
Second,  a  petition  shall  be  presented  within 
twenty-one  days  after  the  day  on  which  the 
election  was  held,  &c.  Third,  at  the  time  of 
presenting  a  petition,  or  within  three  days 
afterwards,  the  petitioner  shaU  give  security, 
&c.  Fourth,  within  five  days  after  the  presen- 
tation of  a  petition  the  petitioner  shall  serve 
on  the  respondent  a  notice  of  the  presentation 
and  of  the  nature  of  the  proposed  security,  and 
a  copy  of  the  petition  : — Held,  that  these  pro- 
visions were  conditions  precedent  to  the  right 
to  try  a  petition.  Williams  v.  The  Mayor,  ^c, 
of  Tmby,  49  Law  J.  Rep.  C.P.  325 ;  Law  Rep. 
6  C.P.  D.  136. 

(2)  CosUof, 

Id. — On  taxation  of  the  costs  of  an  election 
petition  where  it  was  not  shewn  that  the 
Master  had  failed  to  exercise  his  discretion  in 
a  reasonable  manner  as  to  allowances  for  coun- 
seVs  fees  and  refreshers,  the  Court  declined  to 
interfere.  Hargreaves  v.  Scott,  Law  Rep.  4 
C.P  D  21. 

Taiett  V.  Stracey  (37  Law  J.  Rep.  C.P.  93 ; 
Law  Rep,  6  C.P.  185)  foUowed.    Ibid. 
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(C)  POWEB8  OP  MUNICflPAL  COBPOBATIONS. 

(a)  Bye-lawB. 

14. — The  council  of  a  borough  under  section 
90  of  the  Municipal  Corporations  Act,  em- 
powering them  to  make  bye-laws  for  the  sup- 
pression of  all  such  nuisances  as  are  not  already 
punishable  in  a  summary  manner,  made  a  bye- 
law  imposing  a  penalty  on  any  butcher,  &c.,  or 
other  person  who  should  have  in  his  possession, 
with  intent  to  sell  or  expose  for  sale,  any  un- 
sound, putrid  or  unwholesome  meat,  &c.,  or 
other  victuals  or  provisions  unfit  for  the  food 
of  man,  or  which  would  be  deleterious  to  the 
health  of  persons  who  might  feed  thereon.  The 
appellant  was  charged  xmder  this  bye-law  with 
having  in  his  possession,  with  intent  to  sell, 
some  cheese  unfit  for  the  food  of  man  : — Held, 
that  the  bye-law  was  properly  made,  was  still 
in  force,  and  that  the  having  in  possession  with 
intent  to  sell,  or  exposing  for  sale,  cheese  which 
was  in  fact  unfit  for  human  food,  was  a  nui- 
sance at  common  law,  and  so  within  the  scope 
of  the  90th  section  of  the  Municipal  Corpora- 
tions Act,  and  that  the  appellant  was  within 
the  bye-law.  ShUlito  v.  TluympBon,  46  Law  J. 
Rep.  M.C.  18 ;  Law  Rep.  1  Q.B.  D.  12. 

(h)  Ereetian  of  buildings  on  public  walks  or 
pleasure  grounds. 

16. — Where  premises  have  been  provided  for 
the  purpose  of  being  used  as  public  walks  or 
pleasure  grounds,  under  the  74th  section  of  the 
PubUc  Health  Act,  1848  (11  &  12  Vict.  c.  63), 
it  is  allowable  to  erect  thereon  such  buildings 
as  may  be  conducive  to  the  purpose  for  which 
the  premises  have  been  acquired.  Of  such  a 
nature  are  a  conservatory,  a  museum  and  a 
public  library,  but  not  a  town  hall  or  a  school 
of  art.  The  Attorney- General  v.  The  Corpora' 
tion  of  Sunderland  (App.),  45  Law  J.  Rep. 
Chanc.  839 ;  Law  Rep.  2  Ch.  D.  634. 

(c)  Costs  of  opposing  hUl  in  Parliament, 

16. — A  municipal  corporation  is  empowered, 
either  under  section  92  of  the  Municipal  Cor- 
porations Act  (6  &  6  Will.  4.  c.  76),  or  under  the 
general  law,  to  resist  an  attack,  whether  upon 
its  property  or  its  rights,  and  to  chaise  the  ex- 
penses so  incurred  upon  the  borough  fund, 
without  having  obtained  the  previous  consent 
of  the  ratepayers  in  manner  provided  by  the 
Municipal  Corporations  (Borough  Funds)  Act 
(35  &  56  Yict.  c.  91.  s.  4).  And  it  is  immaterial 
whether  the  attack  is  in  the  form  of  legal  pro- 
ceedings, or  of  a  bill  in  Parliament.  The  At- 
tomey- General  v.  The  Mayor  ofBreeon,  48  Law 
J.  Rep.  Chanc.  153 ;  Law  Rep.  10  Ch.  D.  204. 

(d)  Liability  of  borough  to  county  rate, 

17. — A  borough  which,  before  the  passing  of 
the  Boundary  Act,  1832  (2  &  3  Will.  4.  c.  64), 
had  a  separate  Court  of  Quarter  Sessions,  and  a 
charter  containing  a  non-intromittant  clause, 
and  was  therefore  exempt  from  the  county  rate. 


had  by  that  Act  a  portion  of  the  county  added 
to  it.  By  the  Municipal  Corporations  Act, 
1836,  section  7,  the  metes  and  bounds  of  all 
boroughs  named  in  the  first  section  of  schedule 
A,  of  which  the  said  borough  was  one,  ^all  be 
the  same  as  the  limits  settled  by  the  Boundary 
Act,  1832  : — Held,  that  such  borough  was 
chargeable  to  the  county  rate  in  respect  of  the 
expenses,  other  than  the  costs  of  the  prosecu- 
tion, &c.,  of  offenders,  as  a  borough  wMch  was 
liable  to  contribute  in  respect  of  the  part  of 
the  county  added  by  the  Boundary  Act,  1832, 
to  the  county  rate,  and  that  a  mandatnus  would 
lie  to  Justices  to  order  payment,  by  the  trea- 
surer of  such  borough,  of  the  due  proportion,  to 
the  treasurer  of  the  county.  Heg.  v.  Monk,  45 
Law  J.  Rep.  M.C.  60;  Law  Rep.  1  Q.B.  D. 
162  {nom.  Beg,  v.  New  Windsor). 

(e)  Borough  fund:  fines  payable  to  Her 

Majesty, 

18.— By  6  &  6  Will.  4.  c.  76.  s.  126,  it  is  pro- 
vided that  ^  when  by  any  Act  any  forfeitures 
are  or  shall  hereafter  be  made  recoverable 
before  Justices,  and  by  such  Act  the  same  are 
or  shall  be  made  payable  to  His  Majesty,  the 
same,  if  recovered  before  any  Justice  of  any 
borough  having  a  separate  Court  of  Quarter 
Sessions  shall,  notwithstanding  anything  in 
such  Act  contained,  be  recovered  for  and  ad- 
judged to  be  paid  to  the  treasurer  of  such 
borough,  to  the  credit  of  the  borough  fund." 
By  3  &  4  Vict.  c.  97.  s.  16,  persons  convicted  of 
obstructing  officers  of  a  railway  company  before 
a  Justice  of  the  county  or  place  are  made  liable 
to  "  forfeit  to  Her  Majesty  a  sum  not  exceeding 
five  pounds : " — Held,  that  fines  recovered  under 
the  latter  Act,  before  Justices  of  a  borough 
having  a  separate  Court  of  Quarter  Sessions, 
are  payable  to  the  treasurer  of  such  borough 
by  virtue  of  the  former  Act.  The  Attorney- 
General  v.  Moore  (App.),  47  Law  J.  Rep.  M.C. 
103;  Law  Rep.  3  Ex.  D.  276. 

(/)  Borough  rate :  appeaZ :  application  to 
assessment  committee, 

19. — The  council  of  a  borough  made  a 
borough  rate  to  meet  the  expenses  of  a  Local 
Improvement  Act,  and  other  sanitary  Acts,  as 
well  as  for  the  purpose  to  which  the  borough 
fund  is  applicable  under  5  &  6  Will.  4.  c.  76, 
and  assessed  the  same  upon  the  defendant's 
railway  situate  in  that  part  of  the  borough 
which  was  in  the  Commissioner's  district.  l£e 
defendants,  who  claimed  exemption  from  so 
much  of  the  rate  as  was  applicable  to  sanitary 
purposes,  gave  due  notice  of  appeal,  but  did 
not  seek  relief  from  the  assessment  committee : 
— Held,  first,  that  the  defendants  had  a  right 
to  appekl  without  going  before  the  assessment 
committee,  as  the  latter,  there  being  no  objec- 
tion to  the  valuation  list,  could  not  have  given 
any  relief.  Secondly,  that  the  Local  Improve- 
ment Act  was  not  repealed  ipso  facto  by  the 
later  public  Acts,  and  an  exemption  granted  to 
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the  defendants  in  1848  still  continued  in  force ; 
such  exemption  must,  therefore,  be  given  effect 
to  by  the  authority,  whosoever  that  might  be 
(whether  the  Ck>mmissioner8  or  the  town  conn- 
cil),  who  exercised  the  power  of  that  Act 
within  the  part  of  the  district  included  in  the 
borough.  Beg,  v.  The  London  amd  North  Wes- 
tern Railway  Company,  46  Law  J.  Bep.  M.C. 
102. 

MURDEH. 
[See  Accessory.] 

MUSEUM. 

AjfpropriaHon  for  museum  of  land  purchased 
under  Public  Health  Act.  [See  Municipal 
Corporation,  15.] 

MUSIC. 

[Regulations  as  to  music-halls  in  Metropolis. 
41  &  42  Vict.  c.  32.  ss.  11-13,  21-23.] 

Copyright,    [See  Copyright.] 

Mutie  and  dancing  Ucenee.    [See  Public  En- 

TBRTAIKMBNT,  1.] 

MUTINY  ACT. 
Dismissal  of  officer,  [See  Petition  of  Riqht,!.] 

MUTUAL  BENEFIT  SOCIETY. 
[See  Bombay  Civil  Service  Fund.] 

MUTUAL   CREDIT. 
[See  Bankruptcy,  E.] 

MUTUAL  WILL. 
[See  Colonial  Law,  20.] 

NAME. 

Company,  of,    [See  Company,  D  4 ;  F  2,  36.] 

Cf  property :  use  of  name  by  oTcner  of  adjoining 
property.    [See  Injunction,  15.] 

Right  of  property  in :  good  will  of  business. 
[See  Partnership,  13.] 

Trade  name.    [See  Trade  Mark,  18-21.] 

NAME  AND   ARMS  CLAUSE. 
[See  Will  Construction,  O  1.] 

NATIONAL  DEBT. 

[Tel^n^phs.    40  &  41  Vict.  c.  30.] 

[East  Indian  loan  annuities.  42  &  43  Vict. 
c.  61.] 

[Terminable  annuities :  sinking  fund.  43 
Vict.  c.  15.] 

[Savings  bank  deposits,  &c.  43  &  44  Vict.  c. 
86.] 


NATURALISATION. 
[See  DoMiciL,  1,  2.] 

NAVIGATION. 

[See  River,  Shippino  Law,  Thames.] 

Towing  path :  duty  of  rirer  conservators,    [See 
Lee  Conservancy  Board.] 


NAVY. 

[Regulations  as  to  half-pay. 
s.  6  ;  c.  40.  8.  7.] 


43  Vict.  c.  13. 


NECESSARIES. 

Infant,  for.    [See  Infant,  13.] 

Ship,  for,    [See  Shipping  Law,  O.] 

Wife,  power  of,  to  pledge  husband's  credit  for 
necessaries,    [See  Husband  and  Wife,  2-6.] 

NECESSITY,  WAY  OF. 
[See  Way,  1, 2.] 

NB  EXEAT  REGNO. 

1, — An  undertaking  for  damages  was  given 
by  a  person  who  obtained  a  writ  of  ne  exeat 
regno.  No  application  having  been  made  to 
set  aside  the  writ,  the  Judge  refused  at  the 
trial  of  the  action  to  entertain  the  question  of 
damages  for  wrongful  imprisonment.  Zees  v. 
Patterson,  47  Law  J.  Rep.  Chanc.  616 ;  Law 
Rep.  7  Ch.  D.  866. 

The  plaintiff,  resident  in  England,  joined 
with  the  two  defendants,  resident  in  Canada,  in 
an  adventure  which  was  to  be  wound  up 'in 
England : — Semble,  a  writ  of  n^  exeat  regno  ob- 
tained hj  one  of  the  defendants  to  an  action 
for  an  account  of  the  adventure  against  the 
other  was  valid.    Ibid. 

2. — The  mortgagee  of  a  ship,  which  had 
foundered,  brought  an  action  against  the  mort- 
gagor to  recover  the  mortgage  debt,  and  ap- 
plied for  a  writ  of  ne  exeat  regno  against  the 
defendant,  who  was  about  to  leave  England, 
on  the  ground  that  he  would  be  **  materially 
prejudiced  in  the  prosecution  of  his  action" 
unless  he  could  obtain  discovery  from  the  de- 
fendant of  the  insurances  on  the  ship,  which 
were  the  only  security  to  which  he  could  look 
for  the  repayment  of  his  money :—  Held,  first, 
that  the  application  for  the  writ  ef  ne  exeat, 
being  made  in  respect  of  a  legal  debt,  was 
wrong ;  second,  that  the  fact  of  the  defendant 
being  about  to  leave  England  and  that  the 
plaintiff  wanted  discovery  from  him,  did  not 
<*  materially  prejudice  the  plaintiff  in  the  prose- 
cution of  his  action  "  so  as  to  entitle  him  to  an 
order  of  arrest  under  section  6  of  the  Debtors 
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Act,  1869.    Drover  v.  Beyer  (App.),  49  Law  J. 
B^.  Chanc.  37 ;  Law  Rep.  13  Ch.  D.  242. 

Bemble,  since  the  Jadicature  Acts,  1873  and 
1875,  the  practice  at  common  law  and  in  equity 
in  respect  of  the  arrest  of  a  debtor  on  mesne 
process  is  assimilated,  and  a  writ  of  ne  exeat  in 
respect  of  an  equitable  debt  will  not  be  granted 
unless  the  applicant  brings  his  case  within  the 
terms  of  the  6th  section  of  the  Debtors  Act, 
1869.    Ibid. 


NEGATIVB   COVENANT. 
[See  CovBNANT,  Forfeiture,  5.] 

NEGLiaENCE. 

(A)  Ik  Custody  of  Dangerous  Animals: 

Scienter. 

(B)  In  keeping  Property  in  Dangerous 

Condition. 
(a)  iMovp  projecting  over  highway, 
(ft)  Da/ngerou9  erection  in  inarhet-plaee, 

(c)  Wire  fencing :  injwry  to  cattle  through 

eating, 

(d)  Tree  poitonous  to  cattle, 

(e)  Egoi^e  of  mater. 

(1)  Ziabilityfor  damage  by. 

(2)  Act  of  God  or  vu  major. 
(/)  OhttrucHon  of  highway. 

(C)  In  Performance  op  Dangerous  Acts. 

(a)  Management  ofdangerma  article, 

(b)  Cattle  frightened  by  shunting  of  rail- 

way trucks. 

(D)  Persons  in  Particular  Bblations. 
{a)  Ivju/ry  to  licensee,  or  stranger  using  pre- 

mises. 
(h)  Persons  engaged  in  dangerous  work. 

(c)  Surveyor  of  highways, 
{d)  Sub-contractor. 

(e)  Shipowner  and  captain, 

(/)  Master  and  servant:  common  employ- 
ment* 

(g)  Cheque  stolen  in  transmission:  conver- 
sion by  innocent  paHy. 

(E)  Contributory  Negligence. 

(F)  Statutory  Negligencb. 

(G)  Damages:  Loss  op  Service  by  Injury 

TO  Servant. 


(A)  In  Custody  op  Dangerous  Animals  : 

Scienter. 

1. — A  man  who  receives  beasts  to  agist,  on  a 
contract  to  take  reasonable  care,  which  beasts 
are  afterwards  injured  by  an  animal  rnxmauetee 
natvfrcB^  is  not  exempt  from  liability  merely  on 
the  ground  that  he  did  not  know  the  animal  to 
be  ferocious.  All  the  circumstances  taken 
together  may  shew  a  want  of  reasonable  care 
nevertheless,  and  if  so,  he  will  be  liable.  Smith 
V.  Cook,  46  Law  J.  Rep.  Q.B.  122 ;  Law  Bep.  1 
Q.B.  D.  79. 

Per  Blackburn,  J. — The  rule  requiring  proof 
of  scienter  in  cases  of  injuries  by  animals  man- 


sueta  natura,  is  an  artificial  rule  which  ought 
not  to  be  extended.    Ibid. 

(B)  In  keeping  Property  in  Dangerous 

Condition. 

(a)  Lamp  projecting  over  highway. 

2. — It  is  the  absolute  duty  of  an  occupier  of 
premises,  having  a  lamp  overhanging  the  foot- 
way, to  prevent  its  becoming  dangerous  to  the 
public  ;  and  if,  in  fact,  it  becomes  dangerous  it 
is  a  nuisance^  and  for  any  injury  caused  by 
such  nuisance  he  is  liable ;  and  he  cannot  shift 
the  liability  arising  from  such  a  duty  from  him- 
self by  having  employed  a  competent  person  to 
repair  it.  By  Blackburn,  J. — ^As  the  occupier 
had  express  knowledge  shortly  before  of  the 
lamp  needing  repair,  he  was  then  bound  to  put 
it  into  reasonable  repair;  and  was  liable  for 
the  consequences  of  its  dis-repair,  arising  from 
the  breach  of  duty  in  the  person,  howsoever 
competent,  whom  he  had  employed;  it  was 
therefore  not  necessary  to  decide,  and  quaere 
whether,  if  the  danger  afose  from  a  latent  de- 
fect, or  from  the  act  of  a  wrong-doer  without 
the  occupier*s  knowledge,  he  would  be  liable 
for  injury  so  happening.  Tarry  v.  Ashton,  45 
Law  J.  Rep.  Q.B.  260;  Law  Rep.  1  Q.B.  D. 
314. 

(b)  Dangerous  erection  in  market-place. 

8. — The  defendants,  owners  of  a  market  for 
the  sale  of  cattle,  put  up  some  railings  round  a 
statue  in  the  market-place.  One  of  the  plain- 
tiffs was  in  the  habit  of  bringing  his  cattle  to 
the  market,  and  occupied,  and  paid  toll  to  the 
defendants  for  a  site  near  the  statue.  A  cow 
of  the  plaintiff's,  in  trying  to  jump  the  railings, 
was  kUled,  and  the  plaintiffs  sued  the  defen- 
dants to  recover  damages  in  respect  of  the  loss. 
At  the  trial  the  jury  found,  in  answer  to  the 
only  question  left  to  them,  that  the  railings 
were  kept  n^ligently  in  not  being  of  .a  suffi- 
cient height,  and  jud^ent  was  entered  for  the 
plaintiffs  : — Held  (by  Lush,  J.,  48  Law  J.  Rep. 
Exch.  143 ;  Law  Rep.  6  Ex.  D.  28),  on  further 
consideration,  thab  the  plaintiff  was  entitled  to 
recover ;  on  the  ground  that  the  owners  of  the 
market  were  under  an  obligation  to  keep  the 
market-place  free  from  danger  to  those  who 
lawfully  frequented  it;  and  that  by  erecting 
the  railings  of  insufficient  height  they  had  been 
guilty  of  a  misfeasance,  resulting  in  damage  to 
the  plaintiff,  who  was  not  a  mere  licensee  of  a 
particular  site,  but  entitled  to  use  the  whole  of 
the  market-place  subject  to  the  r^^lations  and 
control  of  the  owners.  Held,  on  appeal,  that 
the  judgment  was  rightly  entered,  because  the 
defendants  were  prima  facie  bound  to  provide 
a  reasonably  safe  place  for  the  receipt  and 
storage  of  cattle  brought  into  the  market  at  the 
defendants'  invitation  and  for  their  profit,  and 
no  question  had  been  raised  at  the  trial  whether 
the  dangerous  character  of  the  railings  was  ob- 
vious to  persons  using  the  market.  Lax  v.  The 
May  or y  ^o.y  of  Darlington  (App).,  49  Law  J. 
Rep.  Exch.  105 ;  Law  Rep.  5  Ex.  D.  28. 
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(c)  Wvre  fencing :  injury  to  cattle  through 

eatin^j, 

4. — The  defendants'  land  was  separated  from 
the  plaintiffs  by  a  fence  which  had  been  pnt  up 
by  the  defendants'  predecessors  in  title,  and 
which  was  maintained  by  the  defendants.  This 
fence  was  constructed  of  old  wire  rope,  the 
strands  of  which  had  by  long  exposure  to  the 
weather  decayed  and  separated  into  pieces ;  some 
of  these  fell  on  to  the  plaintiff's  land,  where 
they  lay  hidden  among  the  grass.  The  plain- 
tiffs cow  in  grazing  picked  up  and  swallowed 
one  of  these  pieces  of  wire,  and  in  consequence 
died : — Held,  that  the  plaintiff  was  entitled  to 
maintain  an  action  for  the  loss  of  the  cow. 
WiUon  V.  Newherry  (41  Law  J.  Rep.  Q.B.  31) 
distinguished.  Firth  v.  The  Bowling  Oreen 
Cbmpaaiy,  47  Law  J.  Kep.  C  J*.  368 ;  Law  Rep.  3 
C.P.  D.  254  (nom.  Firth  v.  The  Bowling  Iron 
Company), 

(jcT)  Tree  poitonous  to  cattle. 
5. — An  occupier  of  land  adjoining  a  meadow 
where  cattle  are  pastured,  who  grows  a  tree 
likely  to  be  eaten  by  cattle,  and  poisonous  if 
eaten,  must  keep  it  within  his  own  boundaries, 
and  if  he  does  not  do  so  is  prima  fade  answer- 
able for  the  death  of  the  cattle  caused  by  their 
browsing  on  branches  which  project  beyond  his 
boundaries.  Fletcher  v.  Rylandt  (37  Law  J. 
Rep.  Exch.  161)  applied.  Crowhurgt  v.  The 
Burial  Board  ef  Amersham,  48  Law  J.  Rep. 
Exch.  109 ;  Law  Rep.  4  Ex.  D.  5. 

(d)  Escape  of  water. 
(1)  Liability  for  damage  by, 

6,-— The  defendant  occupied  a  house  under 
which  was  an  old  drain,  which,  after  receiving 
the  sewage  of  such  house,  ran  under  and  re- 
ceived the  sewage  of  several  other  houses,  then 
turned  back  and  came  again  under  the  defen- 
dant's house,  and  ran  from  it  imder  the  cellar 
of  the  plaintiff's  house,  which  adjoined  that  of 
the  defendant,  and  from  thence  it  went  away 
to  a  public  sewer.  The  drain  got  out  of  repair 
by  reason  of  age  and  wear  and  tear,  and  the 
consequence  was  that  water  and  sewage  escaped, 
and  came  into  the  plaintiff's  cellar,  and  injured 
his  goods  there.  The  defendant  did  not  know 
that  the  drain  turned  back,  and  ran  through  his 
premises  imder  those  of  the  plaintiff,  nor  was 
the  defective  state  of  the  drain  attributable  to 
any  negligence  of  the  defendant : — Held,  that 
the  defendant  was,  however,  liable  for  the 
damage  the  plaintiff  had  so  sustained,  as  it  was 
the  defendant's  duty  to  keep  the  sewage  from 
passing  from  his  own  premises  to  those  of  the 
plaint&  otherwise  than  along  the  old  drain 
through  which  only  the  plaintiff,  as  the  occupier 
of  the  servient  tenement,  was  bound  to  receive 
it.  Humphreys  v.  Consivis  (App.),  46  Law  J. 
Rep.  C.P.  438 ;  Law  Rep.  2  C.P.  D.  239. 

7. — The  plaintiff's  statement  of  claim  alleged 
that  the  defendants  deposited  on  their  land  and 
against  a  wall  of  the  defendants,  adjoining  the 


house  of  the  plaintiff,  a  large  quantity  of  soil, 
clay,  &c.,  thereby  raising  the  surface  of  the  de- 
fendant's land  above  that  of  the  land  on  which 
the  plaintiff's  house  was  built;  and  that  the 
plaintiff's  house  was  consequently  injured  by 
the  percolation  of  vrater  through  the  defendants' 
wall : — Held,  on  demurrer,  that  the  statement 
shewed  a  good  cause  of  action.  HwrdmMi  v. 
The  North  Eastern  Railway  Company  (App.), 
47  Law  J.  Rep.  C.P.  368 ;  Law  Rep.  3  C.P.  D.  168. 

(2)  Act  of  God  or  vis  major, 

8. — A  person  who,  for  his  own  purposes, 
brings  on  his  land,  and  collects  and  keeps 
there  anything  likely,  if  it  escapes,  to  do  mis- 
chief, is  jmma  facie  liable,  if  it  does  escape,  for 
all  damage  which  is  the  natural  consequence  of 
its  escape,  but  he  can  excuse  himself  by  shewing 
that  the  escape  was  the  consequence  of  vis  major 
or  the  act  of  God,  without  any  default  on  his 
own  part.  Nichols  v.  MarsUund  (App.),  46  ^w  J. 
Rep.  Exch.  174 ;  Law  Rep.  2  Ex.  D.  1. 

A  heavy  fall  of  rain  flooded  the  defendant's 
reservoir,  and  caused  the  embankments  to  give 
way,  and  the  water  rushed  out  and  did  damage 
to  the  plaintiff's  property ;  the  jury  found  that 
there  was  no  negligence  in  the  construction  or 
maintenance  of  the  reservoirs,  and  that  the  flood 
was  so  great  that  it  could  not  reasonably  have 
been  anticipated,  although  if  it  had  been  anti- 
cipated, the  damage  might  have  been  pre- 
vented:— Held  (affirming  the  judgment  of  the 
Court  of  Exchequer,  44  Law  J.  Rep.  Exch.  134), 
that  the  above  findings  were,  in  substance,  a 
finding  that  the  damage  was  caused  by  the  act 
of  God,  without  the  default  of  the  defendant, 
and  that  the  defendant  was  therefore  not  liable. 
Ibid. 

9, — The  plaintiff  sued  for  the  flooding  of  his 
premises  by  the  overflowing  of  a  reservoir  of 
the  defendants.  The  reservoir  was  constructed 
in  a  proper  manner,  such  as  to  prevent  its  over- 
flowing under  any  ordinary  circumstances,  and 
the  overflowing  was  caused  by  the  forcing  into 
it  of  an  additional  quantity  of  water,  through 
circumstances  over  which  the  defendants  had 
no  control,  and  which  they  could  not  be  ex- 
pected to  anticipate,  namely,  a  large  discharge 
of  water  from  a  reservoir  of  a  third  party  into  a 
public  watercourse  feeding  the  defendants'  re- 
servoir, and  an  obstruction  in  the  water-course 
below  the  outlet  of  the  reservoir  at  places  over 
which  the  defendants  had  no  control: — Held, 
that  the  defendants  were  not  liable.  Fletcher 
V.  Rylands  (37  Law  J.  Rep.  Exch.  161)  distin- 
guished; Nichols  V.  Marsland  (see  last  case) 
followed.  Box  v.  Juhh,  48  Law  J.  Rep.  Exch. 
417 ;  Law  Rep.  4  Ex.  D.  76. 

10. — The  plaintiffs,  owners  of  collieries,  sued 
the  defendants,  proprietors  of  a  canal  constructed 
under  an  Act  of  Parliament,  for  damages  caused 
to  their  mines  by  water  which  overflowed  from 
the  canal  into  a  brook,  and  thence  into  the 
mines.  They  also  in  the  alternative  claimed  to 
be  entitled  to  a  mandamtis  for  the  summoning 


NBOLIGENOB. 


898 


of  a  jnij  to  assess  compensation  for  the  same 
InJTizy,  as  being  one  caused  by  the  works  which 
the  canal  company  were  authorised  to  construct 
and  maintain.  It  was  found  in  the  special  case 
stated  by  an  official  referee  that  on  the  occasion 
of  an  extraordinary  rainfall  the  defendants 
opened  a  sluice,  and  discharged  from  the  canal 
into  a  brook  more  water  than  the  latter  was 
able  to  carry  off,  the  consequence  being  that 
the  brook  overflowed  into  the  plaintiffs'  mines. 
It  was  found  further  that  if  the  sluice  had  not 
been  so  opened  the  canal  bank  would  shortly 
have  burst ;  that  the  adjacent  countiy  and  the 
plaintiffs'  mines  would  have  been  inundated; 
that  the  course  which  the  defendants  ^opted 
to  avert  such  a  catastrophe  was  a  prudent  one, 
and  the  only  effectual  one  which  could  have 
been  adopted  in  the  emergency ;  that  so  far  as 
the  plaintiffs'  mines  were  concerned,  the  opening 
of  the  sluice  caused  them  to  be  flooded  some 
hours  sooner  than  they  would  otherwise  have 
been,  but  that  no  additional  damage  was  caused 
thereby  to  the  plaintiffs,  the  inundation  being 
inevitable  by  reason  of  the  excessive  rainfall 
and  consequent  accumulation  of  water : — Held, 
upon  these  findings,  that  even  assuming  the 
defendants*  act  to  have  been  a  wrongful  one,  it 
was  injwria  absque  eUtmno,  and  therefore  not  a 
ground  of  action.  Held,  secondly,  that  the 
compensation  clauses  of  the  Acts  of  Parliament 
did  not  apply  to  such  a  case.  Thomas  v.  The 
Birmingham  Canal  Company^  49  Law  J.  Bep. 
Q.B.  851. 

U. — ^An  extraordinarily  high  tide,  which  could 
not  reasonably  have  been  expected,  is  an  act  of 
God,  relieving  from  liability  for  negligence,  even 
though  such  a  circumstance  may  have  happened 
before.  The  Mtro-Phosjfhate  and  Odam's  Che- 
mical Manure  Company  v.  The  London  and  St. 
Katharine^s  Dock  Company  (App.),  Law  Bep.  9 
Ch.  D.  603. 

Where  the  defendant,  a  riparian  owner,  was 
bound  to  keep  up  a  retaining  bank  four  feet  two 
inches  high,  but  kept  it  in  fact  several  inches 
lower,  and  an  extraordinaiy  tide,  four  feet  five 
inches,  overflowed,  the  bank,  and  damaged  the 
plaintiffs*  works :— Held,  that  the  defendant  was 
liable  for  n^ligence,  but  that  he  ought  to  have 
an  opportimity  of  shewing  what  portion  of  the 
damage  was  attributable  to  the  act  of  God,  and 
would  have  happened  if  his  bank  had  been  the 
proper  height,  and  that  his  liability  would  not 
extend  to  such  damage.    Ibid. 

[And  see  Harboubb  Clauses  Act,  3 ;  Mines, 
9-11 ;  Injunction,  18.] 

(/)  Obstruction  of  highway. 

12. — ^A  person  placing  a  darigerous  obstruc- 
tion in  a  highway  or  in  a  private  road  over  which 
persons  have  a  right  of  way,  is  bound  to  take 
all  necessary  precautions  to  protect  persons 
exercising  their  right  of  way ;  and  if  he  neglects 
to  do  so  is  liable  for  the  consequences.  Clark 
V.  Chambers,  47  Law  J.  Eep.  Q.B.  427;  Law 
Bep.  8  Q.B.  D.  327. 

Digest,  1876-1880. 


The  defendant,  as  occupier  of  certain  premises 
used  by  him  as  a  place  for  athletic  sports,  erected 
a  barrier  across  a  private  road,  upon  which  his 
premises  abutted,  and  in  which  he  had  no  inte- 
rest beyond  the  right  of  way,  to  prevent  vehicles 
from  coming  up  as  far  as  his  grounds  and  over- 
looking the  sports.      The  barrier  consisted  of 
spiked  hurdles  placed  across  either  side  of  the 
roadway,  the  space  between  them,  sufficient  for 
a  vehicle  to  pass,  being  ordinarily  left  open,  as 
there  were  other  premises  beyond  to  which  the 
road  led.    When  sports  were  going  on,  the  de- 
fendant closed  this  opening  by  means  of  a  pole 
across,  from  one  huidle  to  the  other.    It  was 
admitted  that  what  the  defendant  did  in  erect- 
ing the  barrier  was  unauthorised  and  wrongful ; 
and  it  was  found  by  the  jury  that  the  use  of  the 
spiked  hurdles  in  the  road  was  dangerous  to  the 
safety  of  persons  using  it.    The  plaintiff  on  a 
dark  night  was  lawfully  on  the  road  coming 
from  one  of  the  houses  beyond  the  barrier,  and 
knowing  of  the  opening  ordinarily  left,  passed 
along  the  middle  of  the  road,  feeling  his  way 
through  it,  and,  as  he  thought,  between  the 
hurdles.    He  then  turned  on  to  the  footpath, 
and  almost  immediately  came  into  collision  with 
one  of  the  hurdles,  which  some  person,  unautho- 
rised by  the  defendant,  had  removed  and  placed 
there,  the  result  being  the  loss  of  an  eye  into 
which  the  spike  entered,    Thero  was  no  ground 
for  imputing  any  negligence  to  the  plaintiff 
contributing  to  the  accident ;  the  night  was  too 
dark  for  the  obstruction  on  the  footpath  to  be 
seen :— Held,  that  the  defendant  having  unlaw- 
fully placed  a  dangerous  obstruction  in  the  road 
was  liable  if  injury  occurred  to  an  innocent 
.party  lawfully  using  the  road,  his  unlawful  act 
being  the  primary  cause  of  the  evil,  although 
the  immediate  cause  of  the  injury  was  the  act 
of  some  other  person.    Ibid. 

Ihll  of  chimney  pot :  landlord  and  tenant.   [See 
No.  16  infra,] 


(C)  In  Performance  of  Dangerous  Aoti?. 

(a)  Management  of  dangerous  article.' 

18.— The  defendant,  a  gasfitter,  was  em- 
ployeid  by  M.  Sc  Co.  to  repair  a  gas-meter  in  a 
cellar  on  their  premises.  In  order  to  repair  the 
meter  the  defendant  took  it  away,  replacing  it 
by  a  temporary  connection  consisting  of  a 
flexible  tube,  one  end  of  which  was  pushed  into 
the  inlet  pipe,  and  the  other  end  into  a  pipe 
communicating  with  the  house.  The  plaintiff, 
a  servant  of  M.  &  Co.,  whose  duty  it  was  to  light 
the  gas  in  the  cellar,  afterwards  went  there 
with  a  light,  and  was  injured  by  an  explosion 
of  gas  which  immediately  ensued.  The  jury 
having  found  that  the  defendant  was  negligent 
in  doing  the  work,  and  that  the  accident  pro- 
ceeded entirely  from  the  defendant's  negligence, 
it  was  held  that  the  defendant  was  liable. 
Parry  v.  Smith,  48  Law  J.  Bep.  C.P.  731 ;  Law 
Bep.  4  C.P.  D.  326. 
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(h)  Cattlefirigktened  hy  ikunHng  qfraUway 

trucks, 

14. — Cattle  belonging  to  the  plaintiff  were 
driven  at  night  along  an  oocnpation  road,  which 
crossed  a  branch  line  of  the  defendants'  railway 
on  a  level.  As  they  were  passing  over  the 
crossing  they  became  frightened,  owing  to  a 
number  of  tracks  being  shunted  in  a  n^ligent 
manner,  and  part  of  them  escaped  from  the 
control  of  their  drivers,  and  were  found  dead  on 
the  main  line  of  the  defendants'  railway,  which 
they  reached  owing  to  defects  in  the  fence  of 
an  orchard  and  garden  adjoining  the  railway : — 
Held  (affirming  the  judgment  of  the  Queen's 
Bench,  43  Law  J.  Rep.  Q.B.  69 ;  Law  Bep.  9 
Q.B.  263),  that  there  was  sufficient  evidence 
that  the  death  of  the  cattle  was  the  natural  re- 
sult of  the  defendants'  negligence.  £hiee$hy  v. 
The  Laneathire  and  Yorkihire  Railway  Cam' 
p€my  (App.),  45  Law  J.  Bep.  Q.B.  1 ;  Law  Rep. 
1  Q.B.  D.  42. 

Construetion  of  puhUe  works.    [See  Highway, 
16.] 

Openiinff  ooal-skoct  in  kighway.    [See  Mabtbb 
AND  Servant,  14.] 

Stolen  cheque  with  forged  indorsement :  eonver' 
sion.    [See  Bill  of  Ezchangb,  12.] 

Van  lift  in  highway,    [See  Nuisancb,  8.] 

(D)  Pebsons  in  Pabticulab  Relations. 
(a)  If^ury  to  licensee  or  stranger  using  premises. 

16. — The  plaintiff,  a  stranger  to  the  defen- 
dants, was  injured  by  a  chimney-pot  accidentally 
falling  upon  him  from  a  house  in  the  occupation 
of  a  tenant  to  the  defendants.  The  defendants 
were  under  no  contract  with  their  tenant  to  re- 
pair, and  the  premises  were  not  out  of  repair  at 
the  time  they  let  them : — Held,  that  the  defen- 
dants were  not  liable  to  the  plaintiff  for  the  in- 
jury he  had  sustained.  Nelson  v.  The  Lwerpool 
Brewery  Company,  46  Law  J.  Rep.  C.P.  676; 
LawRep.  2C.P.  D.  311. 

Held  also,  that  this  would  not  be  altered  by 
a  custom  amongst  landlords  to  do  external  re- 
pairs in  the  absence  of  any  express  provision  in 
the  agreement  for  letting,  since  such  custom 
would  not  create  an  obligation  to  repair,  for 
the  neglect  of  which  they  could  have  been  sued 
by  their  tenant.    Ibid. 

16. — The  female  plaintiff  accompanied  her 
daughter  to  the  defendants'  station  at  Wor- 
cester, for  the  purpose  of  seeing  her  off  by  a 
train  then  about  to  start  according  to  the  time 
bills  and  drawn  up  at  the  platform  of  depar- 
ture. In  order  to  get  to  the  platform  from 
which  the  train  started  from  the  booking  office 
where  the  female  plaintiff  had  taken  a  ticket 
for  her  daughter,  the  line  had  to  be  crossed  by 
a  bridge  wluch  was  approached  by  a  steep  flight 
of  steps.  At  the  top,  and  at  right  angles  to  the 
steps,  was  the  bridge.  Across  the  bridge,  rest- 
ing on  the.pan^t  (4  ft.  6  in.  high)  and  about 
0iz  feet  to  ten  feet  from  the  head  of  the  flight 


of  steps  there  was  placed  a  plank,  on  which  a 
servant  of  the  company  was  standing  for  the 
purpose  of  cleaning  lamps  suspended  from  the 
roof  and  hanging  over  the  middle  of  the  bridge ; 
the  plank  was  thus  presented  edgeways  to  the 
sight  The  female  plaintiff  proceeded  with  her 
daughter  up  the  steps.  On  reaching  the  top 
they  turned  to  the  right,  advanced  a  few  paces 
along  the  bridge,  when  the  female  plaintiff 
was  knocked  down  and  injured  by  coming  into 
contact  with  the  plank.  It  was  broad  daylight, 
but  the  plank  was  not  perceived  by  either  of 
the  two  women,  who  were  waUdng  along  with 
their  eyes  fixed  on  the  ground.  The  temale 
plaintiff  had  often  used  the  same  bridge  for  the 
same  purpose  on  previous  occasions,  and  had 
always  found  it  free  from  obstruction:  — 
Held  (by  Denman,  J.),  that  there  was  no  evi- 
dence of  negligence  to  go  to  the  jury ;  by  Lopes, 
J^  that  there  was  evidence  of  negligence  to  go 
to  the  jury.  Watkinsy,  The  Great  Western RaiU' 
way  Company,  46  Law  J.  Rep.  O.P.  817. 

Per  Denman,  J. — That  the  duty  of  the  com- 
pany towards  those  who  in  practice  they  allow 
to  accompany  passengers  in  order  to  see  them 
off  by  the  train  without  asking  special  permis- 
sion, is  not  lower  than  towards  those  whom 
they  accompany.    Ibid. 

17. — The  plaintiff  was  the  consignee  of  a 
heifer,  which  was  to  be  carried  by  the  defen- 
dants and  delivered  at  their  station  at  Penrith. 
On  ihe  arrival  of  the  loose  box  containing  the 
heifer  at  the  station,  there  was  only  one  porter  to 
shunt  the  box  to  a  place  where  the  heifer  could 
be  taken  out.  The  plaintiff,  therefore,  with  the 
assent  of  the  station-master,  assisted  in  the 
shunting,  and  while  so  engaged  was  injured 
through  the  negligence  of  the  company's  ser- 
vants : — Held  (affirming  the  decision  of  the 
Court  below),  that  the  plaintiff  was  not  a  mere 
licensee,  nor  was  he  in  the  position  of  a  fellow- 
servant.  His  true  position  was  that  of  a  con- 
signee taking  delivery  from  the  company  in  a 
manner  assented  to  by  the  company,  and  as 
such  was  entitled  to  recover,  if  while  so  en- 
gaged he  was  injured  by  the  negligence  of  the 
company's  servants.  Holmes  v.  The  North  ICast' 
em  Railway  Company  (38  Law  J.  Rep.  Bxch. 
161)  applied.  Degg  v.  The  Midland  Railway 
Company  (26  Law  J.  Rep.  Bxch.  171),  and  Potter 
V.  Faulkner  (31  Law  J.  Rep.  Q.B.  30)  distin- 
guished. Wright  v.  The  London  a/nd  North 
Western  Railway  Company  (App.),  45  Law  J. 
Rep.  Q.B.  670;  Law  Rep.  1  Q.B.  D.  262. 

18, —  The  plaintiff,  a  licensed  waterman, 
went  to  the  defendant's  barge  to  complain  that, 
contrary  to  a  rule  of  the  Thames  Conservancy 
Board,  the  barge  was  navigated  by  one  man 
only.  Being  referred  by  the  man  in  charge  to 
B.,  the  defendant's  foreman,  the  plaintiff  pro- 
ceeded along  the  defendant's  wharf  to  see  R., 
and  while  walking  towards  R.  along  the  wharf 
he  was,  without  warning,  struck  and  injured  by 
a  bale  of  goods  which  fell  upon  him,  owing  to 
the  negligence  of  the  defendant's  servants.  In 
an  action  founded  on  the  above  facts,  the  jozy 
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having  found  for  the  plaintiff, — Held,  that  the 
verdict  was  warranted  by  Ccfrby  v.  Hill  (27  Law 
J.  Rep.  C.P.  318),  and  Indermaur  v.  Damss  (36 
Law  J.  Bep.  C.P.  181).  White  v.  Fra/neet  46 
Law  J.  Rep.  C.P.  823;  Law  Rep.  2  C.P.  D.  308. 

(h)  Peraont  engaged  in  dangeraue  work, 

19. — The  defendants  employed  a  contractor 
to  do  certain  work  upon  a  side  wall  of  a  dark 
tunnel  at  a  point  where  the  line  was  on  a  curve, 
so  that  worlanen  could  not  see  a  train  approach- 
ing till  it  was  within  twenty  or  thirty  yards  of 
them.  The  space  between  tLe  rail  and  the  widl 
was  jnst  sufficient  for  a  workman  to  keep  clear  of 
a  train  if  sensible  of  its  approach.  Trains  passed 
the  spot  every  ten  minutes,  and  when  a  train 
passed  on  the  further  line  the  noise  would  prevent 
a  workman  from  hearing  the  approach  of  a  train 
upon  the  line  nearest  to  him.  There  was  no 
light  at  the  spot  in  question ;  no  one  was  sta- 
tioned to  give  notice  of  an  approaching  train, 
nor  was  the  speed  of  trains  slackened  on  ap- 
proaching the  spot,  nor  was  any  signal  given 
by  whisUing  or  otherwise.  The  plaintiff  was  a 
workman  in  the  service  of  the  contractor  so 
employed,  and  had  been  working  in  the  tunnel, 
though  not  at  precisely  the  same  spot,  for  a 
fortnight,  when  ne  was  struck  by  a  train  while 
reachi^  across  the  rails  to  find  a  tool  which  he 
had  laid  upon  the  ground.  The  jury  found 
that  there  was  negligence  on  the  part  of  the 
company  in  not  providing  a  look-out  man  or 
altering  the  usual  mode  of  conducting  the 
traffic: — Held,  that  the  plaintiff  having  con- 
tinued the  work,  with  the  full  knowle^e  of 
its  dangerous  nature,  had  no  remedy  against 
the  company.  Woodleyy.TheMetTopoUtanRaU' 
may  Company  (App.),  46  Law  J.  Bep.  Bxch.  621 ; 
Law  Rep.  2  Bx.  D.  384. 

(p)  Surveyor  of  highways, 
[Bee  Highway,  18.] 

(d)  Sub-oontraetor, 

20. — Builders  having  finished  the  outflide  of 
a  house,  removed  the  scaffolding  which  pro- 
tected passengers  on  the  highv^y,  and  em- 
ployed sub-contractors  to  do  plastering  and 
other  work  inside  the  house.  One  of  the  sub- 
contractors* servants  accidentally  knocked  a 
tool  out  of  a  window,  which  fell  and  injured  a 
passer  by.  In  an  action  against  the  builders, 
the  jury  found  that  the  accident  was  caused  by 
the  negligence  of  the  builders  in  not  providing 
some  protection  for  the  public.  They  lUso  found 
that  the  scaffolding  had  been  rightly  removed : 
— Held,  that  the  defendants  were  entitled  to 
judgment.  Pearton  v.  Ck>w  (App.),  Law  Bep.  2 
C.P.  D.  369. 

Dangerous  act :  principal  employing  contractor 
Uablefor  contractor's  negligence,  [See  Base- 
ment, 1.] 

Managing  partner  ;  contribution  of  co-partners, 
[See  PABTNSB8HIP,  18.] 


(ei)  Shipowner  and  captain, 

21. — The  defendant  Lester,  who  was  the  re- 
gfistered  owner  of  a  ship,  and  who  was  also  regis- 
tered as  "  managing  owner,**  under  the  Merchant 
Shipping  Act,  1876,  traded  with  her  for  about 
three  months,  employing  the  defendant  Lilee 
as  captain.  It  was  then  verbally  agreed  be- 
tween Lester  and  Lilee,  that  on  condition  Les- 
ter received  one-third  of  the  net  profits,  Lilee 
should  be  at  liberty,  without  being  subject  to 
any  control  on  the  part  of  Lester,  to  take  the 
ship  wherever  and  to  whatever  port  he  chose, 
to  take  any  cargo,  and  to  refuse  any  cargo. 
Lilee  was  aJso  to  engage  and  pay  the  seamen, 
and  to  find  all  stores  required  by  the  ship. 
The  plaintiffs'  wharf  having  been  injured 
through  the  negligent  management  of  the  ship 
while  under  the  control  of  Lilee,  they  brought 
an  action  against  Lester  and  Lilee: — Held, 
that  Lester  had  so  far  retained  his  ownership 
of  the  ship  as  not  to  divest  himself  of  respon- 
sibility for  the  negligence  of  Ijilee,  and  he 
was  therefore  liable  in  the  action.  Fowler  v. 
Loeh  (41  Law  J.  Bep.  C.P.  99)  distinguished. 
Steel  V.  Lewter,  47  Law  J.  Bep.  C.P.  43 ;  Law 
Bep.  3  C.P.  D.  121. 

(/)  Master  and  servant :  common  employment, 

[See  Mastbb  akd  Sbbvant,  6-8,  and  No.  17 

supra.] 

(g)  Cheque  stolen  in  transmission :  conversion  by 

innocent  party. 

22. — The  plaintiffs,  merchants  in  New  York, 
enclosed  in  a  letter  to  W.  &;  Co.,  their  corre- 
spondents in  Bngland,  a  cheque  drawn  on 
Smith  &  Co.,  bankers,  London,  and  indorsed  by 
the  plaintiffs  to  W.  &  Co.  The  letter  was  placed 
with  others  for  the  purpose  of  being  posted,  but 
was  abstracted,  and  the  cheque  was  some  time 
after  presented  to  the  def endeuits  by  one  C,  the 
cheque  at  that  time  bearing  a  forged  indorse- 
ment to  C.  At  the  request  of  C,  the  defen- 
dants obtained  cash  for  the  cheque  from  Smith 
k,  Co.,  and  allowed  0.  to  draw  for  the  amount : 
~H^d,  t^ere  being  no  evidence  of  negligence 
in  the  plaintiffs  disentitling  them  to  sue,  that 
they  were  entitled  to  recover  from  the  defen- 
dants the  amount  of  the  cheque,  for  the  pro- 
perty in  the  cheque  never  having  passed  out  of 
the  plaintiffs,  the  defendants  were  guilty  of  a 
conversion,  and  therefore  the  plaintiffs  were 
entitled  to  waive  the  tort,  and  hold  the  pro- 
ceeds of  the  cheque  to  be  money  received  to 
the  plaintiffs*  use.  Arnold  v.  The  Cheque  Banh  ; 
The  Samer,  The  CityBanhy  46  Law  J.  Bep.  C.P. 
662  ;  Law  Bep.  1  C.P.  D.  678. 

Evidence  was  tendered  by  the  defendants, 
whic^  was  rejected,  of  a  practice  of  sending, 
besides  tlie  letter  containing  the  draft,  a  letter 
of  advice  by  the  same  or  another  ship,  wi^  a 
view  to  shew  that  the  plaintiffs  in  omitting  to 
do  so  were  estopped  by  their  own  n^ligenoe 
from  recoveiy : — ^Held,  that  such  evidence  was 
rightly  r^ected,  for  negligence  in  order  to  ope- 
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rate  as  an  estoppel  must  be  in  the  transaction 
itself,  and  there  was  no  daty,  either  towards 
W.  ic  Co.  or  the  general  pablic,  cast  on  the 
plaintiffs  to  comply  with  such  a  practice,  which 
could  only  be  collateral  to  the  transaction. 
Ibid. 

By  wUoitor :  meaty/re  of  damage$,    [See  Soli- 
OITOB,  14.] 

By  telegraph  company  in  trarumUHon  of  met' 
ioge.    [See  Tblbo&aph  Company,  1.] 

(E)  CONTBIBUTOBT  NBaLIGBNCB. 

23. — ^Where  the  plaintiffs  sued  the  defendants 
for  damage  to  property  by  negligence  of  their 
servants,  and  the  defence  of  contributory  n^li- 
gence  was  set  up  at  the  trial,  the  Judge  directed 
the  jury  to  find  for  the  defendants  unless  satis- 
fied that  the  accident  was  solely  caused  by  the 
negligence  of  the  defendants*  servants  without 
any  contributory  negligence  of  the  plaintiffs  or 
tiieir  servants, — Held  (reversing  the  decision  of 
the  Exchequer  Chamber,  44  Law  J.  Bep.  Bzch. 
73 ;  Law  Bep.  10  Exch.  100),  that  this  was  a 
misdirection,  for  that  the  plaintiffs,  even  though 
guilty  of  negligence  con&ibuting  to  the  acci- 
dent, were  entitled  to  recover  if  the  defendants' 
servants  might,  by  ordinary  care  and  diligence, 
have  avoided  the  mischief  which  happened. 
JRadley  v.  The  London  and  North  Western 
Railway  Company  (H.L.),  46  Law  J.  Bep.  Exch. 
673  ;  Law  Bep.  1  App.  Cas.  754. 

24. — S.,  a  railway  passenger,  having  taken 
his  ticket  on  the  up-Une  platform,  commenced 
to  cross  the  line  to  get  to  the  down-line  behind 
a  train  standing  on  the  up-line  at  a  place  where 
there  were  boa^  up  forbidding  persons  to  cross 
the  line,  though  it  was  proved  that  persons  were 
never  in  fact  prevented  by  the  railway  officials 
from  so  crossing.  The  time  was  night.  As  S. 
went  he  was  caught  by  the  down  express  and 
killed.  The  driver  of  the  express  swore  he  had 
whistled,  and  some  railway  servants  swore  they 
heard  the  whistle;  but  the  friends  of  S.  who 
were  with  him  swore  that  they  were  in  a  position 
to  hear,  but  did  not  hear  any  whistle : — Held, 
that  the  question  of  negligence  was  properly 
left  to  the  jury,  diss.  Lords  Hatherley,  Coleridge, 
and  Blackburn,  who  thought  that  there  should 
have  been  a  non-suit  in  the  absence  of  uncon- 
tradicted evidence  in  support  of  the  plaintiff's 
right  to  a  verdict.  The  Dublin^  WicMom  and 
Weaford  RaUway  Company  v.  Slattery  (H.L. 
Ir.),  Law  Bep.  3  App.  c£is.  1155. 

[And  see  SmppiKa  Law,  E  17-19.] 

(F)  Statutobt  NBauaBKOB. 

26. — The  plaintiffs  and  the  defendant  pos- 
sessed adjoining  collieries  in  the  Forest  of  Dean, 
which  were  gales  subject  to  1  &  2  Vict.  c.  43, 
and  the  rules  made  thereunder.  The  defen- 
dant's gale  being  drained  by  a  steam  engine,  he 
was  bound  by  rule  19  to  work  the  engine,  so  as 
to  prevent  the  water  of  his  gale  from  feJling 
into  the  plaintiffs'  gale.    The  defenduit  stopped 


his  engine,  whereby  the  plaintiffs'  gale  waa 
flooded  and  damaged.  Section  29  of  the  Act 
provides  that  a  person  working  his  gale  con- 
trary to  the  rules  shall  be  liable  to  forfeit  it,  and 
may  be  evicted  by  Her  Majesty ;  and  in  addi- 
tion thereto  *Hhe  compliance  with  such  rules 
may  be  enforced  by  and  on  behalf  of  Her 
Majesty,  or  by  any  other  person,  by  injunction 
of  Her  Majesty's  Court  of  Exchequer,  or  other- 
wise, in  such  a  manner  as  the  said  Court  shidl 
on  application  think  fit:" — Held,  that  the 
plaintifb  had  a  statutoiy  private  right  which 
bad  been  violated  by  non-compliance  with  the 
rules  on  the  part  of  the  defendant ;  that  section 
29  gave  no  specific  remedy  for  such  breach  of 
duty,  and  that  the  plaintiffs  were  therefore 
entitled  to  maintain  an  action  at  Common  Law 
to  recover  damages.  Boss  v.  Price,  45  Law  J. 
Bep.  Exch.  777 ;  Law  Bep.  1  Ex.  D.  269. 

[And  see  Action,  2;  Nuisancb,  5;  Pubuo 
BoDT,  1 ;  Bailwat,  8.] 

(G)  Damagbs:  Losfi  of  Sbbyiob  bt  Injubt 

TO  Sbbvant. 

26. — A  master  cannot  maintjun  an  action 
per  quod  servitium  amisU  against  a  railway  com- 
pany for  an  injury  to  his  servant  whilst  a  pas- 
senger on  the  company's  railway,  caused  by 
neglect  of  their  duty  to  carry  safely  the  servant 
according  to  their  contract  with  him  as  such 
passenger,  unless  the  master  was  a  party  to  the 
contract.  But  where  the  servant  is  injured  by 
the  negligence  of  another  railway  company,  not 
party  to  the  contract,  in  running  their  train 
against  the  train  in  which  the  servant  is  such 
passenger,  the  master  can  maintain  an  action 
quod  servitium  amisit  against  such  other  com- 
pany. Berringer  v.  The  Great  Eastern  Ba/U/way 
Company y  48  Law  J.  Bep.  C.P.  400 ;  Law  Bep.  4 
C.P.  D.  163. 

Question  for  judge  or  jury,    [See  Cabbibb,  16.] 

Damages :  personal  imury  by  railway  aceident, 
[See  Damagbs,  15.J 

Misdirection:   exeesswe   damages:   new   trial, 
[See  CoiiONiAL  Law,  6.] 

NEGOTL^.BLE  INSTBUMENT. 
[See  Bill  of  Ezohanob  ;  Sobip  Cbbtifioatb.] 

NEW  SOUTH  WALES. 
[See  Colonial  Law,  80-35.] 

NEW  TBIAL. 
[See  Pbaoticb,  T.] 

NEW  TBUSTBES. 
[See  Tbusteb  Acts,  4-8.] 

NEW  ZEALAND. 
[See  Colonial  Law,  86  37 
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Publieation  of  defamatoi^  glatementi  in.     [See 
LiBBL»  6-9,  20,  21.] 


NEXT  FRIBND. 

[See  Bankbuptot,  M  27 ;  Infant,  27 ;  Pbao- 

TIOB,  T  7.] 

NEXT-OF-KIN. 

Gifts  or  hequetts  to,    [See  Sbttlbment,  12 ; 
Will  Construction,  H  21-24,  30.] 

Claim  by,  agaiintt  Crown,    [See  Cbown,  7.] 

Lwaatio:  grant  of  adminiitration  to  ttranger, 
[See  Pbobatb,  8.] 

Mamed  woman :  grant  to  trtutees  of  settlement. 
[See  Probate,  12.] 

WUneu  to  wiU,    [See  Trust,  A  5.] 

NOISE. 
[See  NuiSANOB,  1.] 

NOMINATION  PAPBB. 
[See  Municipal  Corporation,  4-8.] 

NOTICE. 

Actiony  of    [See  Action,  7,  8.] 

Appeal,  of,    [See  Practice,  B  19-22.] 

Atrignment  ofehose  in  action,  of    [See  Chose 
IN  Action,  2.] 

Amgnment  of  reversion,  of,    [See  Ejectment, 

1.] 
Qmstruetive  notice.    [See  Bill  of  Exchange, 

26;  MORTQAQB,  30;  SPECIFIC  PERFORMANCE, 

19.] 
IHshonour,  of  [See  Bill  of  Exchange,  16-18.] 

Injunction,  of,  by  telegram,   [See  Bankruptct, 

N6.] 

Motion  or  other  application,  of    [See  Prac- 
tice.] 

Patent,  of  objection  to  extension  of,    [See  Pa- 
tent, 27.] 

Payment  into  Cowrt,  of,    [See  Trustee  Belief 
Act,  6.] 

Priority  by  giving  notice,     [See  Mortgage, 
22-29.] 

Trial,  cf,    [See  Practice,  HH  2-4.] 

NUISANCE. 

(A)  AcnON  IN  RESPECT  OF. 

(a)  Noi*e  and  vibration :  acquisition  of  right 

to  cause, 

(b)  LUUrility  of  lessor  or  occupier. 

(a)  By  corporation  or  local  board  acting  as 
saiUtary  authority. 


(d)  By  persMis  acting  under  authority  of 

statute. 

(e)  Obstruction  of  highway, 

(/)  Escape  of  sewage  from  drain, 
(g)  Urinal:  injunction, 

(B)  Abatement  of. 

(C)  When  Punishable. 
(a)  Indecency. 

(h)  Noxious  qffluvia. 

(e)  Discharging  refuse  into  stream. 

Id)  Sale  of  goods  unfit  for  food. 

(A)  Action  in  respect  of. 

(a)  Noise  and  vibration :  acquisition  of  right  to 

cause. 

1, — User,  which  is  neither  physically  pre- 
yentible  nor  actionable,  cannot  fonnd  an  ease- 
ment either  by  common  law  or  under  the  Pre- 
scription Act.  A  confectioner  had  for  more 
than  twenty  years  prior  to  1873  used  pestles 
and  mortars  on  his  premises,  which  transmitted 
noise  and  vibration  over  that  part  of  the  ad- 
joining premises  which  was  a  yard.  In  1873 
the  owner  of  the  adjoining  premises,  a  physician, 
built  a  consulting-room  in  the  yard,  and  then 
the  noise  and  vibration  became  a  serious  nuisance 
to  him,  and  he  brought  an  action  for  an  injunc- 
tion:— Held,  that  as  the  nuisance  was  in  its 
nature  such  that  it  could  not  be  physically  in- 
terrupted, and  had  not  become  actionable  until 
the  consulting-room  was  built,  the  defendant 
had  not  acquired  an  easement,  and  that  the 
injunction  must  be  granted.  Stwrges  v.  Bridge 
man  (App.),  48  Law  J.  Bep.  Chanc.  785 ;  Law 
Bep.  11  Ch.  D.  863. 

(Jb)  Liability  of  lessor  or  occupier, 

2. — ^A.  let  to  B.  a  field  for  the  purpose  of  its 
being  worked  as  a  lime  quarry.  The  ordinazy 
way  of  getting  the  limestene  was  by  blasting, 
and  A.  authorised  the  quarrying  of  the  stone 
and  the  erection  of  lime  kilns  in  ihe  field.  A 
nuisance  was  caused  to  the  adjoining  occupier  by 
the  blasting  and  by  the  smoke  from  the  kilns, 
and  he  brought  an  action  against  both  A.  and 
B.  On  demurrer  by  A., — Held,  that  he,  the 
landlord,  was  liable,  although  the  nuisance  was 
actually  created  by  the  act  of  his  tenant,  be- 
cause the  terms  of  the  demise  were  an  authority 
from  him  to  B.  to  create  the  nuisance,  which 
was  therefore  the  necessary  consequence  of  the 
mode  of  occupation  contemplated  in  the  demise. 
Mich  v.  Basterfield  (16  Law  J.  Bep.  C.P.  273) 
distinguished.  Harris  v.  James,  45  Law  J.  Bep. 
Q.B.  545. 

8. — The  defendant  was  tenant  and  occupier 
of  a  newly-erected  stable,  adjoining  and  aH  but 
touching  the  flank  wall  of  a  house  in  the  suburbs 
of  London,  and  which  stable  was  erected  on  a 
mound  of  made  earth  at  a  higher  level  than  the 
basement  of  the  plaintiff's  house,  and  the  result 
was  that  water,  mixed  with  stable  drainage  and 
sewage  leaking  from  a  broken  soil  pipe  in  the 
stable  yard,  oozed  through  the  wall  of   the 
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plaintiff's  house,  so  as  to  be  a  nuisance.  On  a 
bill  filed  by  the  plaintiffs,  as  owners  of  the 
house,  for  an  injunction  to  restrain  the  nuisance 
occasioned  by  the  damp,  and  also  by  the  noise 
of  the  horses  kept  in  tiie  stable, — Held,  that 
the  occapier  of  the  house  shonld  be  a  party  to 
the  suit,  inasmuch  as  the  alleged  nuisances  were 
of  a  temporary  nature.  Broder  v.  Saillard,  45 
Law  J.  Bep.  Chanc.  414 ;  Law  Bq>.  2  Ch.  D. 
692. 

The  bill  having  been  amended  by  the  addi- 
tion of  the  occupier  as  co-plaintiff,  it  appeared 
that  the  damp  was  due  to  the  circumstance  of 
the  stable  bekkg  erected  on  made  earth,  placed 
there  unknown  to  the  defendant  by  some  pre- 
decessor in  title : — Held,  nevertheless,  that  an 
injunction  should  be  granted,  for  the  reason 
that  the  possessor  of  land  is  responsible  for 
nuisances  arising  on  it,  by  whatever  means 
occasioned.  Held  also,  with  regard  to  the 
noise,  that  the  stable  was  so  situated  that  the 
ordinary  use  of  it  occasioned  an  annoyance 
amounting  to  a  nuisance.  Under  the  circum- 
stances, no  costs  were  given  to  the  successful 
plaintiffs.    Ibid. 

(e)  By  corporation  or  local  hoard  acting  m  iani' 

tary  authority, 

4. — ^A  corporation  which  became  the  sanitary 
authority  in  their  town  in  1873,  suffered  sewage 
to  continue  to  run  from  a  drain  in  the  town 
into  the  plaintiff's  canal,  by  a  culvert  running 
through  the  plaintiff's  property,  which  created 
some  nuisance  and  some  damage  to  the  plain- 
tiff : — Held,  that  an  information  would  lie,  and 
that  the  corporation  were  liable  to  be  restrained 
by  injunction  from  continuing  such  nuisance 
and  damage,  though  they  derived  no  profit  from 
the  works  causing  the  nuisance.  The  Attorney' 
General  v.  The  Mayor  of  BoHnggtohe^  46  Law  J. 
Bep.  Chanc.  726. 

6. — If  a  sewer  when  transferred  to  a  local 
board  or  other  sanitary  authority,  under  IJie 
Public  Health  Act,  1875,  was  in  such  a  state 
that,  independently  of  the  Act  of  Parliament,  it 
would  give  to  any  landowner  a  right  to  an  in- 
junction to  restrain  the  use  of  that  sewer  so  as 
to  be  a  nuisance,  the  local  board  would  be  in 
the  same  position  as  any  other  owner  of  a  sewer 
would  be.  Distinction  between  the  right  to  an 
injunction  to  restrain  a  wrongful  act  and  an 
injunction  in  the  nature  of  a  mandatory  injunc- 
tion. N^lect  by  a  board  to  perform  a  public 
statutory  duty  does  not  entitle  every  individual 
who  may  be  injured  by  such  n^lect  to  bring  an 
action  for  damages  or  a  mandatory  injunction. 
The  proper  rem^y  where  there  is  such  a  neglect 
as  to  amount  to  a  refusal  to  take  steps,  is  to 
apply  for  a  mandam%u\  and  application  for 
such  a  numdamvSt  being  the  prerogative  mam,- 
daoKW^  should  still,  notwithstanding  the  Judi- 
cature Act,  1873,  s.  26.  sub-s.  8,  be  made  to  the 
Queen's  Bench  Division.  Where  a  board  has 
itself  done  acts  which,  independently  of  a  statu- 
tory authority,  would  be  an  actionable  nuisance 
at  cominon  law,  a  board  is  liable  as  any  private 


individual  would  be  to  an  action  for  damages  or 
an  injunction.  The  defendants  were  consti- 
tuted the  sanitary  authority,  under  the  Public 
Health  Act,  1875,  for  a  district  in  November, 

1875.  At  that  time  there  was  an  existing 
nuisance,  with  regard  to  which  the  plaintiff  had 
frequently,  since  1874,  complained  to  the  pre- 
vious sanitary  authority,  and  he  continued  his 
complaints  to  the  present  defendants.    In  July, 

1876,  no  steps  having  been  taken  by  the  board 
to  abate  the  nuisance,  he  brought  an  action  for 
an  injunction  to  restrain  them  from  permitting 
sewage  to  pass  through  the  drains  under  their 
control  so  as  to  be  a  nuisance  to  him : — Held 
(reversing  the  decision  of  Malins,  Y.C),  that, 
assuming  the  existence  of  an  actionable  nuisance, 
as  it  had  not  been  created  or  increased  by  the 
defendants,  the  plaintiff  had  no  right  of  action 
against  them.  Observations  on  The  Attorney' 
General  v.  The  Mayor  of  Baimggtoke  (46  Law 
J.  Bep.  Chanc.  720 ;  see  last  case).  Gloaop  v. 
The  Hegton  and  lileworth  Local  Board  (App.), 
49  Law  J.  Bep.  Chanc.  89  ;  Law  Bep.  12  Ch.  D. 
102. 

(d)  Byper$ons  acting  under  authority  of  gtatute. 

6. — A  Metropolitan  Gas  Act  provided  that 
gas  companies  shall  supply  all  persons  requiring 
gas  witlun  the  districts  they  supply.  A  Metro- 
politan Gas  Company's  Act  provided  for  the 
determination  by  referees  of  such  degrees  of 
parity  as  might  reasonably  be  required  without 
occasioning  a  nuisance,  and  the  Gas  Glauses 
Act,  1847,  provided  that  nothing  in  these  Acts 
shall  free  a  company  from  liabiHty  on  account 
of  nuisance.  Semble,  the  company  would  be 
restrained  from  creating  a  nuisance,  though  the 
requisitions  of  the  referees  could  not  be  com- 
plied with  without  creating  such  nuisance.  2%e 
Attorney- General  v.  The  Gas  Light  and  Coke 
Otmpany,  47  Law  J.  Bep.  Chanc.  634 ;  Law 
Bep.  7  Ch.  D.  217. 

7. — A  hospital  for  small-pox  was  erected  by 
the  defendants,  a  body  created  under  the  Metro- 
politan Poor  Act,  1867,  and  the  plan  pursued  by 
them  was  sanctioned  by  the  Local  Government 
Board.  In  an  action  by  neighbouring  occupiers 
for  damages  for  a  nuisance,  the  jury  found  that 
the  hospital  was  a  nuisance,  and  that  the  de- 
fendants had  not  exercised  all  proper  and 
reasonable  care  in  carrying  it  on : — Held  (affirm- 
ing the  judgment  of  the  Queen's  Bench  Division, 
48  Law  J.  Bep.  Q.B.  562 ;  Law  Bep.  4  Q.B.  D. 
433),  that  the  defendants  would  not  be  pro- 
tected by  the  sanction  of  the  Local  Government 
Board  if  what  was  sanctioned  was  not  legal ; 
and  that  the  statute  under  which  the  defen- 
dants acted  did  not  authorise  the  creation  of  a 
nuisance  or  interference  with  private  rights. 
Bill  V.  The  Managers  of  the  Metropolitan  Aay- 
lum  District  (App.),  49  Law  J.  Bep.  Q.B.  228 : 
affirmed  on  appeal  by  the  House  of  Lords,  Law 
Bep.  6  App.  Cas.  193 ;  Law  Bep.  60  Ch.  353. 

User  of  lamdfor  miUtary  purposes  under  Btfenee 
Acts.    [See  Injunction,  20.] 
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(0)  Obitruction  of  Mghway. 

8. — The  defendant  left  a  honse  van,  at- 
tached to  a  steam  engine  and  plough,  for  the 
night  on  the  grass  on  the  side  of  a  public  road 
about  five  feet  from  the  metalled  part  of  the 
road.  The  plaintiff's  testator  drove  along  the 
road  in  a  cart  drawn  by  a  horse  which  was  a 
kicker,  bat  the  defendant  was  not  aware  of  its 
vice.  The  horse  shied  at  the  van  and  began 
kicking,  fell  and  kicked  the  testator  as  he  rolled 
out  of  the  cart,  wherefrom  he  died.  In  an 
action  for  wrongfully  obstructing  the  highway, 
the  jury  found  that  the  testator's  deaUi  was 
occasioned  by  the  van  standing  where  it  did, 
and  by  the  inherent  vice  of  the  horse,  but  they 
negatived  contributory  negligence : — Held,  that 
the  defendant  was  Uable.  Harris  v.  Mobbs, 
Law  Bep.  3  Ex.  D.  268. 

9. — Damages  were  awarded  in  respect  of  loss 
of  custom  occasioned  by  building  operations 
that  might  have  been  carried  on  (less  advan- 
tageously to  the  builder)  so  as  to  cause  less 
obstruction.  The  Judicature  Acts  have  not  re- 
pealed Lord  Caims's  Act.  IHtz  v.  Sbbton,  49 
Law  J.  Bep.  Chano.  321 ;  Law  Bep.  14  Ch.  D. 
542. 

Prqjfictufn  orer  foctjpath  m  fiont  of  building, 
[See  Public  Hbalth  Act,  12.] 

(/)  Escape  of  sewage  from  Srain. 

10. — The  defendant  occupied  a  house  under 
which  was  an  old  drain,  wMch,  after  receiving 
the  sewage  of  such  house,  ran  under  and  re- 
ceived the  sewage  of  several  other  houses,  then 
turned  back  and  came  again  under  the  defen- 
dant's house,  and  ran  from  it  under  the  cellar 
of  the  plaintiff's  house,  which  adjoined  that  of 
the  defendant,  and  from  thence  it  went  away 
to  a  public  sewer.  The  drain  got  out  of  repair 
by  reason  of  age  and  wear  and  tear,  and  the 
consequence  was  that  water  and  sewage  escaped 
and  came  into  the  plaintiffs  cellar,  and  injured 
his  goods  there.  The  defendant  did  not  know 
that  the  drain  turned  back  and  ran  through  his 
premises  under  those  of  the  plaintiff,  nor  was 
the  defective  state  of  the  drain  attributable  to 
any  n^ligence  of  the  defendant :— Held,  that 
the  defendant  was,  however,  liable  for  the 
damage  the  plaintiff  had  so  sustained,  as  it  was 
the  defendant's  duty  to  keep  the  sewage  from 
passing  from  his  own  premises  to  those  of  the 
plaintiff  otherwise  than  along  the  old  drain 
through  which  only  the  plaintiff,  as  the  occupier 
of  the  servient  tenement,  was  bound  to  receive 
it.  Sumpkreys  v.  Qmsins  (App.),  46  Law  J. 
Bep.  C.P.  438 ;  Law  Bep.  2  C.P.  D.  239. 

(g)  Urinal:  inunction. 

U. — The  intended  erection  by  a  vestry,  acting 
under  the  powers  given  by  section  88  of  19  &  20 
Vict.  c.  120,  of  a  urinal  in  a  mews  (which,  in 
the  opinion  of  the  Court,  was  a  highway  within 
section  96  of  the  Act)  at  a  distance  of  eight  feet 
from  the  back  door  of  the  plaintiff  A.,  and  the 


cellar  entrance  of  the  plaintiff  B.,  and  quite 
close  to  a  narrow  passage  down  which  several 
young  females  had  to  pass  daily  on  their  way 
to  the  show-rooms  of  the  plaintiff  C, — Held,  to 
be  such  a  nuisance  as  to  afford  ground  for  a  per- 
petual injunction.  What  amounts  to  a  dedica- 
tion of  a  street  to  the  public  considered.  Ver- 
non  V.  The  Vestry  qf  8t,  James,  Westminster, 
49  Law  J.  Bep.  Chanc.  130 ;  aflSrmed  on  appeal, 
60  Law  J.  Bep.  Chanc.  81 ;  Law  Bep.  16  Ch.  D. 
449. 

County   Court:  power  of,  to  grant  inunction. 
[See  County  Court,  5.] 

Obstruction  of  access  of  air  to  ohimfiey.     [See 
Easbmbnt,  6.] 

Trees  poisonotu  to  cattle.  [See  Nbgligbncb,  6.] 

(B)  Abatbmbnt  of. 

12.— By  18  &  19  Vict,  c  121.  s.  12,  where  a 
nuisance  is  ascertained  by  a  local  authority  to 
exist,  "  the  person  by  whose  act,  default,  per- 
mission or  sufferance  the  nuisance  arises  or 
continues"  may  be  summoned  before  justices 
who  may  make  an  order  on  such  person  for  the 
abatement  or  discontinuance  ajid  prohibition  of 
the  nuisance.  By  the  same  Act,  section  8,  the 
word  nuisance  shall  include  any  watercourse, 
dndn,  &c.,  so  foul  as  to  be  a  nuisance  or  in- 
jurious to  health.  By  a  local  Act,  all  public 
sewers  were  vested  in  the  corporation  of  the 
borough,  who  were  to  maintain,  cleanse  and 
flush  the  same,  and  to  provide  them  with 
proper  traps  and  means  of  ventilation.  The 
appellants  were  possessed  of  chemical  works 
connected  by  drains  with  a  public  sewer  passing 
under  a  street  of  the  borough,  and  poured  down 
these  drains  liquids  which  while  separate  in  the 
drains  were  innocuous,  but  which  met  in  the 
sewer  and  when  in  combination  there  generated 
a  gas  injurious  to  health  which  escaped  into  the 
street  and  was  a  nuisance  to  inhabitants  passing 
along  the  street.  The  corporation  had  not 
properly  trapped  the  sewer  so  as  to  prevent  the 
escape  of  gas  from  it : — Held,  that  the  public 
sewer  was  a  drain  or  watercourse  within  the 
meaning  of  section  8  of  18  &  19  Vict.  c.  121, 
and  that  the  nuisance  arose  from  the  act,  de- 
fault, permission  or  sufferance  of  the  appellants, 
notwithstanding  that  the  corporation  by  their 
n^ligence  might  have  contributed  to  it,  and  that 
the  appellants  were  rightly  convicted.  The  St. 
Helens  Chemical  Works  v.  The  Mayor,  ^0.,  qfSt. 
Helens  (App.  Div.),  45  Law  J.  Bep.  M.C.  160 ; 
Law  Bep.  1  Ex.  D.  196. 

18. — Under  the  Nuisances  Bemoval  Acts  (18 
&  19  Vict,  a  121.  ss.  12, 13,  and  29  &  30  Vict.  c. 
90.  s.  19),  justices  made  an  order  on  the  16th  of 
May,  1876,  for  the  abatement  of  a  nuisance  and 
prohibiting  the  recurrence  of  the  same.  On 
the  11th  of  August,  1876,  the  Public  Health  Act, 
1876  (38  &  39  Vict.  c.  66),  came  into  operation 
and  repealed  the  above  Nuisances  Bemoval  Act, 
but  with  a  saving  clause  in  section  343  that 
such   repeal   should  not  affect  any  right  or 
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liability  acquired,  aocnied  or  incurred  under 
any  enactment  thereby  repealed.  A  complaint 
was  made  before  the  justices  for  the  dis- 
obedience of  the  above  order  by  allowing  a  re- 
currence of  the  nuisance  on  the  12th  of  August, 
1875.  The  justices  refused  to  convict  on  the 
ground  that  the  order  was  gone  by  reason  of  the 
repealing  statute : — Held,  that  the  justices  were 
wrong  on  the  ground  that  the  defendant  was 
liable  to  be  convicted,  as  he  had  incurred  a 
liability  under  the  repealed  enactment  which 
was  not  affected  by  the  repeal.  Bamst  v.  Edlo' 
9ton  (App.  Div.)f  46  Law  J.  Bep.  M.C.  162; 
Law  Bep.  1  Ex.  D.  102. 

14.— On  the  11th  of  March,  1871,  an  order  of 
justices  was  made  on  the  appellant  and  his 
partners,  in  the  trade  of  a  dyer,  to  cease  to  send 
forth  black  smoke  from  a  certain  chimney, 
under  section  12  of  the  Nuisances  Bemoval  Act, 
1856,  with  liberty  to  the  informant  to  enter  on 
default  and  do  what  was  necessary  to  execute  the 
order.  On  the  14th  of  March,  1874,  a  further 
order  was  made  under  the  same  section  that 
they  should  discontinue  the  nuisance,  and  that 
its  recurrence  should  be  prohibited.  On  the  1st 
of  May,  1875,  the  appellant  was  convicted  under 
section  13  of  the  same  Act,  for  disobeying  the 
order  of  abatement  of  the  11th  of  March,  1871, 
and  on  the  same  day  was  also  convicted  of  dis- 
obeying the  order  of  prohibition  of  the  14th  of 
March,  1874.  Both  convictions  proceeded  on 
the  evidence  that  on  one  day  black  smoke  issued 
from  the  appellant's  chimney : — Held,  that  both 
convictions  could  not  be  maintained.  Edletton 
V.  Bournes,  46  Law  J.  Bep.  M.C.  73 ;  Law  Bep.  1 
Ex.  D.  67. 

16. — The  appellants,  an  urban  sanitary  au- 
thority, committed  a  nuisance  by  depositing 
refuse  on  the  lands  of  contractors  who  had 
agreed  to  remove  it  from  thence  and  prevent  its 
becoming  a  nuisance.  An  order  was  made 
against  the  appellants  to  abate  the  nuisance 
under  the  Public  Health  Act,  1875,  s.  96,  and  to 
prohibit  them  in  future : — Held,  that  the  order, 
so  far  as  it  directed  abatement,  was  bad  as  it 
could  not  be  complied  with  by  the  defendants 
without  committing  a  trespass,  but  that  the 
rest  of  the  order  was  good,  the  nuisance  having 
been  created  by  the  appellants'  act.  The  Mayor, 
ifO't  of  8oa/rhorough  v.  The  Mural  8amta/ry 
Authority  cf  8ca/rhoraugh  (Div.  App.),  Law  Bep. 
1  Ex.  D.  344. 

(C)  When  Punishable. 

(a)  Indecency, 

16. — An  obscene  exhibition  in  a  booth  on  a 
racecourse  with  closed  doors,  to  a  number  of 
spectators  who  have  paid  for  their  admission 
upon  the  invitation  of  the  keepers  of  the  booth 
to  the  general  public  is  a  misdemeanour  at 
common  law.  Reg,  v.  Saunders  (C.C.B.),  45 
Law  J.  Bep.  M.C.  11 ;  Law  Bep.  1  Q.B.  D.  16. 

(Jb)  lioteious  qffltma, 
17,— Under  the  Public  Health  Act,  1875,  s. 


114,  relating  to  complaints  by  an  urban  sani- 
tary authority  of  trades  causing  effluvia  which 
are  **  a  nuisance  or  injurious  to  the  health  of 
any  of  the  inhabitants  of  the  district "  of  such 
authority,  complaint  was  made  of  a  trade  caus- 
ing effluvia  which  were  shewn  to  be  a  nuisance, 
but  were  not  proved  to  affect  health,  except  the 
health  of  persons  already  ill : — Held,  that  in- 
jury to  the  health  of  persons  already  ill  was  in- 
jury to  health  within  the  enactment ;  and  by 
Stephen,  J.,  that  any  nuisance  by  effluvia  &om 
an  offensive  trade,  idthough  not  a  nuisance  to 
health,  was'a  nuisance  within  the  enactment. 
The  Afalton  Local  Board  of  HeaUh  v.  The 
MaUon  Farmers*  Manure  aiid  Trading  Com- 
pany (Lim.),  49  Law  J.  Bep.  M.C.  90 ;  Law  Bep. 
4  Ex.  D.  302. 

(0)  JHichargvng  rrfuse  into  stream, 

18. — A  tanner,  who  discharged  in  the  course 
of  his  business  refuse  into  a  natural  stream 
which  flowed  into  a  navigable  river  four  miles 
off,  was  convicted  of  an  offence  under  14  Geo.  3. 
c.  96 : — Held,  that  the  conviction  must  be 
quashed,  first,  because  the  Act  only  applied  to 
artificial  streams;  second,  because  it  was  not 
"wilfully"  done.  Smith  v.  Bamham  (Div. 
App.),  Law  Bep.  1  Ex.  D.  419. 

(d)  Sale  of  goods  unfit  for  food. 

19. — The  council  of  a  borough  under  section 
90  of  the  Municipal  Corporations  Act,  empower- 
ing them  to  make  by-laws  for  the  suppression 
of  all  such  nuisances  as  are  not  already  punish- 
able in  a  sunmiary  manner,  made  a  by-law  im- 
posing a  penalty  on  any  butcher,  &c.,  or  other 
person  who  should  have  in  his  possession,  with 
intent  to  sell  or  expose  for  sale,  any  unsound, 
putrid  or  unwholesome  meat,  &c.,  or  other  vic- 
tuals or  provisions  unfit  for  the  food  of  man,  or 
which  would  be  deleterious  to  the  health  of 
persons  who  might  feed  thereon.  The  appellant 
was  charged  under  this  by-law  with  having  in 
his  possession,  with  intent  to  sell,  some  cheese 
unfit  for  the  food  of  man : — Held,  that  the  by- 
law was  properly  made,  was  still  in  force,  and 
that  the  having  In  possession  with  intent  to 
sell,  or  exposing  for  sale,  cheese  which  was  in 
fact  unfit  for  human  food,  was  a  nuisance  at 
common  law,  and  so  within  the  scope  of  the 
90th  section  of  the  Municipal  Corporations 
Act,  and  that  the  appellant  was  within  the  by- 
law. ShiUUo  v.  Thompson,  46  Law  J.  Bep.  M.C. 
18 ;  Law  Bep.  1  Q.B.  D.  12. 

NULUTY   OF   MABBLA.GE. 
[See  DivoRCB,  10-13.] 

OBSCENE  PUBLICATION. 

[Importation  of,  prohibited.    39  &  40  Vict, 
c.  36.  s.  42.] 

1. — An  order  made  for  the  destruction  of 


OfiSOfil^B  t»tJBLtOATlOK— PAKNAGfi. 


401 


books  under  Lord  Campbell's  Act  (20  &  21 
Vict.  c.  83.  s.  1)  most  state  that  the  magistrate 
making  it  is  satisfied,  not  only  that  the  books 
are  obscene,  but  also  that  their  publication  will 
amount  to  a  misdemeanour  proper  to  be  prose- 
cuted. Ex  parte  Bradlofugh,  47  Law  J.  Rep. 
M.C.  106 ;  Law  Rep.  S  Q.B.  D.  507. 

2. — The  defendant  was  found  guilty  upon  an 
indictment  for  publishing  a  certain  indecent 
book  called  the  **  Fruits  of  Philosophy."  The 
book  itself  was  not  set  out  in  the  indictment : 
— Held,  that  such  omission  was  no  ground  for  a 
motion  to  quash  the  indictment  or  arrest  the 
judgment.  Beg.  v.  Bradlaughy  46  Law  J.  Rep. 
M.C.  286 ;  Law  Rep.  2  Q.B.  D.  669.  But  held, 
on  appeal,  that  in  an  indictment  for  publishing 
an  obscene  book  the  words  alleged  to  be 
obscene  must  be  set  out  in  full ;  and  the  de- 
fect to  set  them  out  will  not  be  cured  by  a  ver- 
dict of  guilty.  Reg,  y.  Bradla/ugh  and  Beiowt 
(App.),  48  Law  J.  Rep.  M.O.  6 ;  Law  Rep.  3 
Q.B,  D.  607. 

8* — In  an  appeal  to  sessions  against  an  order 
made  by  a  magistrate  under  Lord  Campbell's 
Act  (20  &  21  Vict.  c.  83),  for  the  destruction  of 
certain  books  found  on  the  appellant's  pre- 
mises, it  was  proved  that  the  complainant  had 
died  after  the  summons  was  issued,  but  before 
the  order  appealed  against  was  made.  There- 
upon it  was  contended  by  the  appellant  that 
the  proceedings  lapsed,  as  there  was  then  no 
person  in  the  position  of  a  prosecutor: — Held, 
that  inasmuch  as  the  proceedings  were  qv€ui 
criminal  in  their  nature,  the  death  of  the  com- 
plainant created  no  lapse,  and  that  it  was  the 
duty  of  the  magistrate,  having  once  issued  his 
summons  on  the  information,  to  proceed.  Beg, 
V.  Truelove,  49  Law  J.  Rep.  M.C.  67 ;  Law 
Rep.  6  Q.B.  D.  336. 


ONUS  PROBANDL 

[See  EVIDBNCB ;  PBBSUMFnON.] 

OPERA« 

Mutiedl  ieore:    copyrigke,     [See  CoPTBiaHT» 
12.] 

OPTION. 
Cf  pweluue,     [See  Landlord  and  Tekant, 

18 ;  RSM0TBNB88,  16.] 

ORDER. 
[See  P&AOTIGD,  R.] 

ORDER  AND  DISPOSITION. 
[See  Bankbuptcy,  P  8-19.] 

ORGAN. 

Control  rfi  hy  inewnibeiU,    [See  Ohuboh  and 
Clbbgy,  24.] 

ORIGINAL  OR  SUBSTITUTIONAL   GIFT. 
[See  Will  Constbuotion,  N  1,  2.] 

OUTLAWRY. 

[Abolition  of,  in  dvil  cases.    42  &  48  Vict, 
c.  69.  s.  37.] 

PACIFIC  ISLANDERS   PROTECTION. 
[See  Kidnapping  Act.] 


OBSTRUCTION. 
Bigkway,  of.     [See   Hiohwat,  19-23;  Nui- 

8ANCB,  8,  9.] 

Zight  and  air,  of,    [See  Light  and  Aib,  6-9.] 

Stream  or  materoourte,  of.    [See  Rivbb,  3,  6; 
Watbb,  3.] 

Way,  of,    [See  Way,  6.] 

OFFICIAL   ASSIGNEE. 

Inmlvenoy:   law  of  Vietoria,     [See  Colonial 
Law,  62.] 

Stock  Bxchange,  qf.    [See  Stock  Ezchangb, 
2.] 


PACKER. 

A  packer  has  by  the  custom  of  trade  a 
general  lien  upon  all  the  goods  of  a  customer  in 
his  possession  for  all  moneys  due  to  him  from 
that  customer,  and  not  merely  for  money  oiling 
in  respect  of  those  particular  goods.  In  re 
Witt  ^  Company ;  ex  parte  Shuhrook  (App.), 
46  Law  J.  Rep.  Bankr.  118 ;  Law  Rep.  2  Ch.  D. 
489. 

PAID-UP  SHARES. 
[See  Company,  D  66-72.] 

PAINTING. 
[See  COPTBIGHT,  17«] 


OFFICIAL  LIQUIDATOR. 
[See  Company,  H  20-30.] 


PALATINE  COURT. 
[See  Lancastbb  Palatinb  Coubt.] 


OFFICIAL   REFEREE. 
[See  Pbagtiob,  T  1-6.] 
Digbst,  1876-1880. 


PANNAGE. 
Bight  of.    [See  Common,  3.] 
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PABENT  AND  CHILD— PABLUMENf. 


PABBNT  AND   CHILD. 

(A)  Bights  and  Dutisb  of  PiJtaNT  as  to 

Custody,  Maintenance  and  Educa- 
tion OP  Child. 

(B)  Bights    in    Connection    with    Pro- 

PBBTT. 

(A)  Bights  and  Duties  of  Pabent  as  to 
Custody,  Maintenance  and  Educa- 
tion OF  CHILD. 

The  Courts  of  Common  Law  exercise,  con- 
cnrrently  with  the  Courts  of  Equity,  jurisdic- 
tion over  questions  relating  to  the  custody  and 
education  of  infants,  but  follow  the  rules  of 
equity  in  interfering  with  the  right  of  a  father 
to  the  custody  of  his  children,  where  he  applies 
for  a  habeas  corjnts  to  obtain  possession  of  them. 
Ex  parte  Chldtwarthy ;  in  re  Chldnvorthy,  46 
Law  J.  Bep.  Q.B.  187 ;  Law  Bep.  2  Q.B.  D.  75. 

Where  it  is  made  out  to  the  satisfaction  of 
the  Court  that  a  father  has  indulged  in  a  course 
of  gross  and  habitual  intemperance,  associated 
with  contaminating  language  and  conduct, 
which  have  shewn  a  bad  influence  in  the  re- 
sults on  the  morals  and  language  of  his  ohild, 
then  the  Court  will  not  interfere  to  replace  the 
child  in  his  custody  by  ordering  it  to  be  re- 
moved from  a  custody  against  which  nothing 
has'  been  alleged.  It  is  for  the  father,  on  ap- 
plying for  a  writ  of  habeas  corpus  to  take  his 
child  out  of  a  custody  proper  in  itself,  to  satisfy 
the  Court  that  it  can  be  replaced  in  his  cus- 
tody without  some  essential  injury  to  its  well- 
being.    Ibid. 

Covenant  in  s^araMon  deed,  effect  of,     [See 
Husband  and  Wife,  60.] 

Infimt*s    Cuitody   Act,    1873.     [See   Infant, 
22-26.] 

(B)  Bights  in  Connection  with  Pbo- 

PEBTY. 

61^  by  parent  to  child,    [See  Advancement, 
1-6.] 

Marriage  with  consent  of  parents,    [See  Will 

CONSTBUCTION,  L  9.] 

PABISH. 

[Statutory  regulations  as  to  divided  parishes. 

39  &  40  Vict.  c.  61,  and  42  &  43  Vict.  c.  54.  ss. 

4-7.] 

As  to  parish  property.  39  &  40  Vict.  c.  62.] 
|As  to  union  assessment.  43  &  44  Vict.  c.  7.] 
'As  to  land  tax.  See,    43  Sc  44  Vict.  c.  19.  ss. 

37,  38,  74,  79.] 

The  parish  of  St.  Sepulchre,  the  church  of 
which  is  within  the  city  of  London,  is  situate 
partly  within  the  city  of  London  and  partly 
in  the  oounty  of  Middlesex.  Five  church- 
wardens of  the  parish  church  are  annually 
elected,  three  by  the  vestry  of  the  part  of  the 
parish  within  the  city  of  London  and  two  by 
thu  vestry  of  the  part  in  the  oounty  of  Middle- 


sex. The  vicar  and  the  chuxchwardens  elected 
by  the  dty  portion  of  the  parish  petitioned  the 
ordinary  for  a  faculty  to  authorise  certain  re- 
pairs in  the  parish  church,  and  the  church- 
wardens elected  by  the  Middlesex  portion  of 
the  pariah  appeared  as  opponents  in  the  cause, 
and  prayed  the  Court  to  direct  the  faculty,  if 
granted,  to  issue  to  them  jointly  with  the  peti- 
tioners, and  to  declare  what  were  the  rights  of 
tiie  respective  parties  to  the  suit  as  to  the 
management  of  the  church.  The  church- 
wardens elected  by  the  city  portion  of  the 
parish  had  for  a  long  series  of  years  admittedly 
had  the  sole  control  of  a  certain  trust  fund 
available  for  payment  of  the  costs  of  the  pro- 
posed alterations  :->HeId,  that  the  church- 
wardens elected  by  each  portion  of  the  parish 
were  equally  officers  of  the  ordinary  in  all 
matters  relating  to  the  management  of  the 
parish  church,  and  that  a  faculty  must  issue  to 
the  petitioners  and  the  opponents  jointly.  The 
Vuwr  of  St.  SepiUchre  v.  The  Churckmardens  of 
St.  Sepvlohre,  Law  Bep.  5  P.D.  64. 

Advowson:  right  of  eleotionin parishioners.  [See 
Chubch  and  Clebgy,  1.] 

Charity :  "  bona  fide  parishioner.**    [See  Cha- 
BITY,  26.] 

Churchwarden :  new  parish :  townships :  custom, 
[See  Statute,  3.] 

Grant  to  "inhabitants,*'    [See  Common,  3.] 

yew  parisK  or  district :   bwriaZ  fees  in,     [See 

BUBIAL,  3.] 

Qwfod  sacra :  Scotch  law :   banns  of  marriage, 
[See  Scotch  Law,  14.] 

Sale  of  land  allotted  to  parish  for  building  m/t- 
terials :  pre-emption,    [See  Highway,  10.] 

"  Separately  maintaining   its   own  highways.** 
[See  Highway,  3.] 

PABLLLMENT. 

(A)  Pbivilege  of  Pabliament. 

(B)  Election  of  Membbbs:   Election  Pe- 

titions. 

(C)  Begistbation  of  Votebs. 

(a)  QuaUfieation, 

(1)  County  vote. 
(i)  Infancy. 

(ii)  Ihrty-shilling  freeholder. 
(iii)  Disqualification  of  voter  by 
bribery, 

(2)  Borough  rote. 

(i)  Freehold:  residence, 
(ii)  Bormdary  of  borough, 
(iii)  Bating  qualification, 
(iv)  Beceipt  of  alms. 

(b)  ButieSt  ^c,  of  revising  barrister, 

(1)  Notice  (f  objection. 
(i)  County  vote. 
(ii)  Borough  vote, 

(2)  Amendttic7it. 

(3)  Power  of  commitment:    interrup' 

tion  i^ proceedings. 
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[Certain  occnpiers  of  dwelling-houses  al- 
lowed to  vote,  notwithstanding  the  under-let- 
ting by  them  of  such  premises  for  short  terms. 

41  Vict.  c.  3.] 

[Extension  of  the  hours  of  polling  in  the 
Metropolis.    41  Vict,  c,  4.] 

[Amendment  of  the  law  relating  to  the  regis- 
tration of  voters  in  Parliamentary  boroughs 
and  the  enrolment  of  burgesses  in  municipal 
boroughs.    41  &  42  Vict,  c.  26.] 

[Amendment  of  the  Acts  relating  to  election 
petitions  and  to  corrupt  practices  at  elections. 

42  ic  43  Vict.  c.  76.] 

[The  conveyance  of  voters  to  the  poll  allowed. 
Continuation  of  the  Acts  relating  to  the  preven- 
tion of  corrupt  practices  and  the  Acts  relating 
to  election  petitions.    43  Vict.  c.  18.] 

[The  Representation  of  the  People  (Scotland) 
Act,  1868,  amended.    43  &  44  Vict.  c.  6.] 


(A)  Pbivilbob  op  Pabliambnt. 

1, — It  is  only  in  cases  of  gross  contempt  of 
Court  that  the  Court  will  make  an  order  for  the 
conmiittal  of  a  member  of  Parliament.  The 
Court  declined  to  make  an  order  for  the  com- 
mittal of  a  member  of  the  House  of  Commons 
during  the  session  of  Parliament  for  non-com- 
pliance with  an  order  directing  him  to  pay 
money  and  deliver  over  documents  within  a 
specified  time.  The  Parliament  having  subse- 
quently been  dissolved,  and  the  late  member  of 
Parliament  not  having  been  re-eleoted  at  the 
ensuing  general  election,  the  motion  for  his 
committal  was  renewed  within  forty  days  after 
the  dissolution :— Held,  that  the  privilege  of 
the  late  member  of  Parliament  extended  over  a 
period  of  forty  days  after  the  dissolution.  Held 
also,  that,  under  the  circumstances,  the  refusal 
of  the  former  motion  was  no  bar  to  the  subse- 
quent application  grounded  on  the  same  con- 
tempt. In  re  The  Anglo-French  Co-operative 
Society,  49  Law  J.  Bep.  Chanc.  388 ;  Law  Rep. 
14  Ch.  D.  533. 

(B)  Elbction  of  Mbmbbbs:  Elbction  Pb- 

TITIONS. 

2. — The  jurisdiction  conferred  on  the  Court 
of  Common  Pleas  by  the  Parliamentary  Elec- 
tions Act,  1868  (31  &  32  Vict.  c.  126),  is  not  in 
all  respects  the  same  as  in  ordinary  causes,  but 
is  subject  to  the  provisions  of  the  Act.  The 
scope  of  the  Act  is  that  petitions  should  not  be 
mere  pleadings,  but  that  they  should  be  real, 
well  considered,  and  not  likely  to  be  with- 
drawn, either  in  whole  or  in  part.  AldHdge  v. 
Hvfnt.  The  Horsham  Election  Petition,  46  Law 
J.  Rep.  C.P.  431 ;  Law  Rep.  1  C.P.  D.  410. 

The  right  of  petitioning  shews  that  the  Act 
contemplates,  in  regard  to  petitions,  not  merely 
the  rights  of  candidates  not  returned,  but  the 
rights  of  the  constituency ;  and  therefore  that 
that  part  of  the  prayer  in  an  election  petition 
which  claims  the  seat  cannot,  after  the  twenty- 
one  days  have  elapsed,  when  no  other  petition 


could  be  presented,  and  thus  the  voters  be  pre- 
vented from  claiming  the  seat  for  one  who  may 
be  the  duly  elected  representative,  and,  on  the 
other  hand,  excluding  recriminatory  charges 
which  put  in  issue  the  claim  that  the  claimant 
is  not  a  person  entitled  to  the  seat,  be  with- 
drawn on  the  mere  application  of  the  person 
presenting  it.    Ibid. 

The  practice  of  election  committees  of  the 
House  of  Commons,  which,  by  section  26  of  the 
Parliamentary  Elections  Act,  1868,  is  to  be  ob- 
served, appears  strongly  in  favour  of  not  ex- 
cluding recriminatory  charges  by  the  sitting 
member  when  the  seat  is  claimed  by  petition, 
and  the  petitioner  afterwards  desires  to  aban- 
don the  claim.    Ibid. 

Bemble,  the  withdrawal  of  that  portion  of 
the  prayer  of  a  petitioner  which  claims  the  seat 
is  in  pari  materia  with  the  provision  of  the  Act 
relative  to  the  withdrawal  of  a  whole  petition, 
and  consequently  within  the  provisions  of  sec- 
tion 36  and  rules  xlv.  et  mq.    Ibid. 

8.— Section  6,  sab-section  6,  of  the  Parlia- 
mentary Elections  Act,  1868  (31  &  32  Vict.  c. 
126),  states  that  the  security  for  costs  to  the 
amount  of  1,000^  which  is  to  be  given  at  the 
time  of  presenting  an  election  petition  under 
that  Act,  "shall  be  given  either  by  recogni- 
sance to  be  entered  into  by  any  number  of 
sureties  not  exceeding  four,  or  by  a  deposit  of 
money,"  &c.  It  is  a  sufficient  compliance  with 
this  enactment  that  the  recognisance  be  entered 
into  by  one  surety  only.  The  Hereford  {City) 
Election  Petition.  Preeee  v.  Pulley,  49  Law  J. 
Bep.  C.P.  686. 

4. — The  power  to  change  the  place  of  trial  of 
an  election  petition  under  the  Parliamentary 
Elections  Act,  1868  (31  &  32  Vict.  c.  226),  can 
be  exercised  only  by  the  Court,  and  not  by 
an  Election  Judge.  In  re  The  Tewkesbwry 
(Borough)  Election  Petition,  49  Law  J.  Bep. 
C.P.  686 ;  Law  Bep.  6  C.P.  D.  644. 

Semble,  the  Court  will  not  exercise  such 
power  unless  there  are  special  circumstances 
more  than  mere  inconvenience  why  the  trial 
should  not  be  had  in  the  borough  or  county  (as 
the  case  may  be)  to  the  election  for  which  tlie 
petition  relates.    Ibid. 

5.—  The  Court  has  no  power  to  order  inter- 
rogatories to  be  delivered  to  a  respondent  to  a 
Parliamentary  election  petition,  under  the  Par- 
liamentary Elections  Act,  1868  (31  Sc  32  Vict, 
c.  126) ;  for  though  section  2  gives  the  Court 
the  same  powers,  with  reference  to  such  peti- 
tions ;  as  it  would  have  if  such  petition  were  an 
ordinary  cause,  yet  this  is  "  subject  to  the  pro- 
visions of  the  Act ; "  and  section  26  enacts,  that 
until  rules  have  been  made  (and  none  have 
been  made  as  to  interrogatories),  the  "princi- 
ples, practice  and  rules  on  which  committees  of 
the  House  of  Commons  have  heretofore  acted 
in  dealing  with  election  petitions  "  are  to  be 
observed  in  the  case  of  election  petitions  under 
the  Act.  In  re  The  WaUingford  {Borough) 
Election  Petition,  Wellt  v.  Wren,  49  Law  J. 
Bep.  C.P.  681  ,*  Law  Bep.  6  C,P.  D.  546. 
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6. — In  the  affidavits  used  npon  an  applica- 
tion under  section  36  of  the  Parliamentary  Elec- 
tions Act,  1868  (31  &  32  Vict.  c.  126),  for  leave 
to  withdraw  a  petition  against  the  retnm  of  a 
member,  it  is.  not  enough  for  ttie  petitioner  and 
the  respondent  to  swear  that  '*to  the  best  of 
their  knowledge,  information  and  belief  the 
withdrawal  of,  or  application  to  \«ithdiaw,  the 
petition,  is  not  the  resolt  of  any  oormpt  ar- 
rangement or  in  consideration  of  the  with- 
drawal of,  or  application  to  withdraw,  any 
other  petition.**  They  mnst  make  a  positive  affi- 
davit that  they  have  not  been  parties  to  any 
corrupt  arrangement,  and  deny,  to  the  best  of 
their  knowledge  and  belief,  that  any  such  ar- 
rangement has  been  made  by  their  agents.  The 
existence  of  any  such  strrangement  must  also  be 
denied  by  the  agents  themselves.  Joknam  v. 
Bankin;  Isaao  v.  Seel&y,  Law  Rep.  6  C.P.  D. 
663. 

(0)  Eegistbation  of  YOTBBa 
(a)  Qualification, 
(1)  Oountfvate. 
(i)  InfofMy. 
7. — ^A  person  who  is  not  of  full  age  on  the 
last  day  of  July  next  preceding  the  day  on 
which  the  Revision  Ck)urt  is  held,  is  not  en- 
titled to  the  franchise,  although  he  be  other- 
wise qualified,  and  is  of  fuU  age  when  the 
Revision  Court  is  held.    Hargrea^et  v.  Happer^ 
46  Law  J.  Rep.  C.P.  106 ;  LaW  Rep.  I  C.P.  D. 
196.  ^ 

(ii)  IbHyshilUnff/reekoldfir. 

8. — To  have  frank  tenement  to  the  value  of 
forty  shillings  a  year,  within  the  meaning  of 
8  Hen.  6.  c.  7,  which  will  give  a  qualification 
for  the  county  franchise,  it  is  not  necessary 
that  a  person  should  have  that  sum  annually 
from  one  rent-charge,  but  two  or  more  rent- 
chaiges  may  be  added  together  to  make  up  the 
required  value.  Wood  v.  JSTopper,  46  Law  J. 
Rep.  C.P.  108 ;  Law  Rep.  1  C.P.  D.  192. 

9. — A.,  who  was  seised  in  fee  of  certain  land 
subject  to  a  lease,  by  which  a  rent  was  reserved, 
granted  to  B.  in  fee  an  annual  rent-charge  of 
22.  lOf.,  charged  upon  and  issuing  out  of  such 
land.  The  rent  reserved  by  such  lease  was 
amply  sufficient  to  meet  the  rent-ohaige,  wldch 
was  duly  paid  by  A.  to  B. :— Held,  that  B.,  not- 
withstanding  such  lease  was  still  subsisting, 
had  a  freehold  tenement  under  8  Hen,  6.  c.  7, 
which  entitled  him  to  a  county  vote.  Dawion 
V.  Rohini,  46  Law  J.  Rep.  C.P.  62 :  Law  Rep. 
2  C.P.  D.  38.  ^ 

10.— S.  claimed  to  be  entitled,  as  a  free- 
holder, to  vote  for  the  county  in  respect  of  a 
lease  of  part  of  the  waste  of  the  manor  of  N. 
The  burgesses  of  the  borough  of  N.  had  from 
time  immemorial  exercised  rights  of  common 
of  pasture  over  the  manor  of  N.,  and  at  Courts 
leet  holden  for  the  borough  of  N.,  it  had  been 
the  practice  for  100  years  past  and  upward  for 
the  mayor  and  burgesses  of  the  borough  to  pre- 


sent to  the  lord  of  the  manor  of  N.  individual 
burgesses  for  occupation  of  pieces  of  waste  land 
of  the  manor ;  in  all  such  cases  the  person  so 
presented  took  possession  of  the  apportioned 
pieces  of  waste,  and  paid  rent  to  the  lord. 
About  one-tenth  of  the  wastes  had  been  thus 
enclosed,  but  a  sufficiency  of  such  land  was  left 
for  the  use  by  the  commoners  of  their  rights 
of  pasture.  8.  being  duly  presented  for  occu- 
pation of  a  piece  of  the  waste  land  in  accord- 
ance with  the  custom,  entered  into  occupation 
thereof,  and  in  1861  was  granted  a  lease  by  the 
lord,  similar  to  leases  which,  since  1838,  had 
been  granted  in  like  cases,  namely,  a  lease  for 
three  lives,  with  a  covenant  for  renewal.  8. 
continued  to  occupy  under  this  lease,  and  paid 
rent  to  the  lord:— Held,  that  8.  had  sudi  a 
freehold  interest  as  would  entitle  him  to  be 
registered  as  a  voter  for  the  county.  PhiUipt 
V.  Salmon^  47  Law  J.  Rep.  C.P.  63 ;  Law  Rep. 
3  C.P.  D.  97. 

II. — Certain  persons  who  were  seised  in  fee 
of  a  rent-charge  of  120Z.  a  year,  subdivided  it 
into  fifty-four  parts,  and  sold  thirty-four  of  such 
parts,  and  by  a  deed  in  consideration  of  62Z.  6«., 
paid  by  each  of  the  purchasers,  therein  called 
"benefidaries,"  the  vendors,  therein  called 
*'  trustees,"  declared  that  they  stood  seised  of 
one  fifty-fourth  part  of  the  said  rent-charge 
*'  in  trust  for  each  of  the  said  beneficiaries,  his 
heirs  and  assigns  absolutely,**  and  that  they 
stood  seised  of  the  remaining  parts  in  trust  for 
themselves,  the  said  trustees  in  fee.  There  was 
a  covenant  by  each  of  the  beneficiaries  that  in 
the  event  of  Ms  wishing  to  sell  his  share,  he 
should  first  offer  it  to  the  trustees  at  a  price  to 
be  ascertained,  in  case  of  dispute,  by  arbitra- 
tion, and  there  was  a  clause  declaring  that  the 
said  trustees,  or  other  the  trustees  or  trustee 
for  the  time  being  of  the  said  deed,  should 
**  respectively  have  absolute  power  of  sale  over 
the  said  rent  and  premises,  exercisable  at  their 
or  his  discretion,  without  any  further  consent 
on  the  part  of  any  person :  '*— Held,  that  the 
power  of  sale  vested  in  the  trustees  by  this 
deed  was  not  one  which  they  could  exercise  for 
their  own  benefit  so  as  to  enable  them  to  forfeit 
the  shares  of  the  said  beneficiaries,  and  that, 
therefore,  until  such  power  of  sale  was  exer- 
cised, each  beneficiary  had  a  freehold  interest 
in  the  rent-charge,  which  (being  of  sufficient 
value  for  that  purpose)  entitled  him  to  the 
county  franchise.  A$haoortk  v.  Hopper^  46  Law 
J.  Rep.  C.P.  99 ;  Law  Rep.  1  C.P.  D.  179. 

12. — ^A  testator  devised  his  copyhold  lands 
to  trustees  upon  trust  to  sell  and  invest  the  pro- 
ceeds and  pay  the  dividends  to  his  wife  for  life, 
and  after  her  decease  to  divide  the  proceeds 
among  his  children  equally — ^the  share  of  each 
son  to  become  vested  and  payable  at  twenty- 
one;  the  share  of  each  daughter  to  become 
vested  at  twenty-one  or  marriage,  and  the  trus- 
tees to  stand  possessed  of  each  daughter's  share 
upon  trust  to  pay  the  dividends  to  her  during 
her  life  for  her  sole  use  independent  of  her  hus- 
band (if  any),  and  aft^r  her  decease  in  trust  for 
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her  children.  The  troBtees  duly  proved  the  will, 
and  were  admitted  to  the  copyholds  according 
to  the  custom  of  the  manor.  The  wife  pre- 
deceased the  testator,  and  at  the  time  of  his 
death  there  were  three  sons  and  one  daughter ; 
the  daughter  was  married  and  had  issue,  who 
were  in&nts.  The  sale  of  the  copyhold  lands 
was  postponed,  and  In  the  meantime  the  children 
of  the  testator  became  of  full  age,  and  by  verbal 
agreement  among  themselves,  in  vrhidb.  the  hus- 
band of  the  daughter  concurred,  agreed  to  keep 
the  copyhold  lands  unconverted.  The  rents, 
which  were  of  sufficient  annual  value  to  confer 
the  franchise  on  each  of  the  testator's  children, 
were  received  by  the  trustees  and  divided 
amongst  the  testator's  children  yearly.  The  ap- 
pellant, one  of  the  testatoi^s  sons,  claimed  to 
vote  as  a  freeholder  in  respect  of  his  equitable 
interest  in  the  copyholds : — Held,  that  the  ap- 
pellant had  no  such  freehold  estate  as  would 
entitle  him  to  be  registered  as  a  voter  for  the 
county.  Spencer  v.  Harrisont  49  Law  J.  Rep. 
C.P.  188 ;  Law  Rep.  6  O.P.  D.  97. 

(ill)  JHiqudUfication  of  voter  by  hrihery, 

• 

18/— 'By  the  Parliamentary  Elections  Act,  1868 
(31  k  32  Vict.  c.  126),  section  11,  sub-section  14, 
the  Judge  who  has  tried  an  election  petition  in 
which  a  charge  is  made  of  any  corrupt  practice 
at  the  election,  is  to  report  to  the  Speaker  inter 
alia  "whether  any  corrupt  practice  has  been 
proved  to  have  been  committed  by  or  with  the 
knowledge  and  consent  of  any  candidate  at  such 
election,  and  the  nature  of  such  corrupt  prac- 
tice ,* "  and  by  section  43  of  such  Act  it  is  enacted 
that  *<  where  it  is  found  by  the  report  of  the 
Judge  upon  an  election  petition  under  the  Act 
that  bribeiy  has  been  committed  by  or  with  the 
knowledge  and  consent  of  any  candidate  at  an 
election,  such  candidate  shall  be  deemed  to  have 
been  personally  guilty  of  bribery  at  such  elec- 
tion," and  shall,  amongst  other  things,  be  in- 
capable of  being  registered  as  a  voter  during 
seven  years  next  after  being  so  found  guilty. 
An  election  Judge  appointed  to  try  a  petition 
against  the  election  and  return  of  A.  G.  as  a 
member  to  serve  in  Parliament  for  the  borough 
of  K.  reported,  in  compliance  with  the  directions 
of  the  Parliamentary  Elections  Act,  1868,  that 
it  was  proved  before  him  that  the  said  A.  G. 
was  guilty  of  a  corrupt  practice  at  the  said 
election  within  the  true  intent  and  meaning  of 
the  Corrupt  Practices  Prevention  Act,  1854,  and 
he  further  reported  that  the  nature  of  such 
corrupt  practice  was  the  promising  before  and 
at  the  time  of  the  said  election  to  certain  voters 
for  the  said  borough  of  K.  and  other  inhabitants 
thereof  that  the  said  A.  G.  would,  in  the  event 
of  his  being  returned  at  the  said  election,  and 
after  such  return,  give  to  such  voters  and  other 
voters  and  inhabitants  of  K.  an  entertainment 
consisting,  among  other  things,  of  meat  and 
drink,  with  the  view  and  intent  to  induce  such 
voters  to  vote  for  him  the  said  A.  G.  at  such 
election : — ^Held,  that,  even  if  the  promising  to 


give  an  entertainment  to  voters  under  the  cir- 
cumstances stated  in  such  report  amounted  to 
bribery,  it  was  not  found  by  such  report,  either 
in  express  words  or  by  necessary  inference,  that 
bribery  had  been  committed  by  or  with  the 
knowledge  and  consent  of  the  said  A.G.  at  the 
said  election,  and  that  therefore  the  said  A.  G. 
was  not  disqualified  by  the  said  43rd  section  of 
the  Parliamentary  Elections  Act,  1868,  from 
being  registered  as  a  county  voter.  CfranU  v.  Tke 
Oreneers  of  Paghamt  47  Law  J.  Bep.  G.P.  69  ; 
Law  Eep.  3  C.P.  D.  80. 

(2)  JSonmffhvcte. 
(i)  Freehold:  retidenee. 

14.— By  2  Will.  4.  a  46.  s.  33,  no  person  quali- 
fied as  a  freeholder  to  vote  for  a  borough,  shall 
be  registered  unless  he  shall  have  resided  for 
six  calendar  months  previous  to  the  31st  of  July 
within  the  borough  or  seven  miles  thereof.  The 
appellant  was  entitled  to  a  vote  for  the  borough 
of  Exeter,  in  respect  of  a  freehold  qualification. 
With  the  exception  of  two  month^  he  had,  as 
tenant,  occupied  a  house  within  the  limits  of  the 
borough  for  six  calendar  months  previous  to  the 
Slst  of  July.  For  those  two  months  the  appel- 
lant, with  his  wife  and  child,  went  to  reside 
with  his  mother-in-law,  who  occupied  one  of  a 
number  of  almshouses,  also  situate  within  the 
borough.  The  appellant's  residence  there  was 
contrary  to  the  rules  of  the  almshouses,  but  he 
was  not  disturbed,  and,  except  for  one  day  when 
he  went  to  London  on  business,  he  and  his 
ffunily  lived  and  slept  as  guests  in  the  house  so 
occupied  by  his  mother-in-law  for  the  two 
months: — Held,  that  the  appellant's  residence 
within  the  borough  was  a  sufficient  compliance 
with  the  requirements  of  2  Will.  4.  c.  46.  s.  33, 
to  entitle  him  to  be  registered.  Beal  v.  Ibrdi 
47  Law  J.  Bep.  C.P.  66 ;  Law  Bep.  3  C.P.  D.  73. 

15. — A  person  on  the  list  of  voters  for  the 
city  of  Exeter  had  not  in  fact  resided  within 
seven  miles  of  that  city  for  six  calendjur  months 
previous  to  the  16th  of  July,  but  during  a  small 
portion  of  that  time  he  had  been  in  London 
serving  under  articles  of  clerkship  to  a  solicitor 
there.  He  had,  however,  a  separate  bedroom  set 
apart  for  his  exclusive  use  in  his  father's  house, 
which  was  situate  within  seven  miles  of  Exeter, 
where  he  had  continuously  resided  previously  to 
his  going  to  London  to  serve  under  such  artides, 
and  where,  subject  to  such  articles,  he  always 
intended  to  reside,  and  where  in  fact  on  the 
expiration  of  such  articles  he  did  so  reside : — 
Held,  that  such  person  whilst  serving  in  London 
under  such  articles  had  not  a  sufficient  construc- 
tive residence  within  seven  miles  of  Exeter  to 
satisfy  the  requirements  of  2  &  3  Will.  4.  c.  46, 
s.  31.  Ford  V.  Drew,  49  Law  J.  Rep.  C.P.  172 ; 
Law  Bep.  6  C.P.  D.  69. 

(ii)  Boundary  of  horaugh. 

16. — ^An  alteration  of  parish  boundaries  under 
the  Divided  Parishes  and  Poor  Law  Amendment 
Act,  1876,  does  not  affect  the  parliamentary 
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divisions  of  counties  and  limits  of  boroughs  for 
election  purposes,  so  as  to  transfer  the  votes  of 
voters  from  one  division  or  borough  to  another. 
The  parish  of  S.  was  within  the  parliamentary 
borough  of  New  Shoreham,  but  an  isolated  por- 
tion of  the  parish  of  8.  called  Broadbridge 
Heath,  was  locally  situated  within  the  parish  of 
Horsham,  which  parish  is  coterminous  with  the 
parliamentary  borough  of  Horsham.  The  Local 
Government  Board  under  the  powers  of  the 
above  Act  amalgamated  Broadbridge  Heath  with 
the  parish  of  Horsham :— Held,  that  persons 
qualified  to  vote  in  respect  of  property  situate 
within  Broadbridge  Heath  were  not  entitled  to 
vote  for  the  borough  of  Horsham,  but  retained 
their  right  to  vote  for  the  borough  of  New 
Shoreham.  Ibtter  v.  Medwin,  49  Law  J.  Bep. 
C.P.  297 ;  Law  Bep.  6  C.P.  D.  87. 

(ill)  Rating  qwiUfieation. 

17.— Section  19  of  32  &  33  Vict.  c.  41,  enacts 
that—"  The  overseers  in  making  out  the  poor- 
rate  shall,  in  every  case,  whether  the  rate  is 
collected  from  the  owner  or  occupier,  or  the 
owner  is  liable  to  the  payment  of  the  rate  in- 
stead of  the  occupier,  enter  in  the  occupier's 
column  of  the  rate-book  the  name  of  the  occupier 
of  every  rateable  hereditament,  and  such  occu- 
pier shall  be  deemed  to  be  duly  rat«d  for  any 
qualification  or  franchise  as  aforesaid:" — Held, 
that  this  clause  applies  not  only  to  cases  where 
the  owner  is  "  liable  "  by  agreement  with  the 
overseers  under  section  3,  or  by  order  of  the 
vestry  under  section  4  of  the  same  Act,  but  also 
to  cases  where  the  owner  is  liable  by  agreement 
with  the  occupier  to  pay  the  rates.  Barton  v. 
The  Town  Clerk  of  JBirmin^ham,  48  Law  J.  Bep. 
C.P.  87. 

The  same  section  provides  that — "  any  occu- 
pier whose  name  has  been  omitted  shall,  not- 
withstanding such  omission  and  that  no  claim 
to  be  rated  has  been  made  by  him,  be  entitled 
to  every  qualification  and  franchise  depending 
upon  rating,  in  the  same  manner  as  if  his  name 
had  not  been  so  omitted."  H.  had,  during  the 
qualifying  period,  resided  within  the  borough, 
and  had  occupied,  as  yearly  tenant,  a  set  of 
rooms  as  a  "counting-house"  within  the  mean- 
ing of  2  Will.  4.  c.  46.  s.  27.  This  set  of  rooms 
was  one  of  several  separate  sets  in  the  same 
house  which  were  similarly  occupied.  The  land- 
lord, who  himself  occupied  part  of  the  premises 
but  did  not  sleep  there,  paid  all  rates  for  the 
whole  house,  and  his  name  appeared  on  the  rate- 
book as  occupier.  H.  had  not  claimed  to  be 
rated  or  tendered  pajrment  of  any  rates;  nor 
was  his  name  entered  in  the  book.  The  rent 
paid  by  H.  was  more  than  it  otherwise  would 
have  been,  in  consideration  of  the  landlord 
paying  the  rates : — Held,  that  the  landlord  was 
**  liable  to  the  pa3rment  of  the  rate  instead  of 
the  occupier  "  within  the  first  part  of  section  19, 
and  that  H.  was  entitled  to  the  frachise  by 
virtue  of  the  proviso  at  the  end  of  the  section. 
Ibid, 


Cross  Y.Alsop  (40  Law  J.  Bep.  C.P.  53),  di^g 
tinguished.  ^Uh  v.  The  Overseers  of  SeghiU, 
(44  Law  J.  Bep.  M.C.  114)  followed.    Ibid. 

18. — It  Is  a  condition  precedent  to  the  over- 
seers of  a  parish  being  empowered  to  make  any 
abatement  or  deduction  from  a  pooi-rate  under 
section  4,  sub-section  2  of  the  Poor  Bate  Assess- 
ment and  Ck>llection  Act,  1869  (32  &  38  Vict.  c. 
41),  that  the  owner  of  the  rateable  heredita- 
ments should  give  notice  to  such  overseers  in 
writing  that  he  is  willing  to  be  rated  in  respect 
of  all  such  hereditaments  of  which  he  is  owner, 
whether  the  same  be  occupied  or  not ;  and  the 
giving  of  such  notice  is  a  matter  which  cannot 
be  waived  by  the  overseers  who  are  in  discharge 
of  a  public  duty.  Therefore  where  no  such 
notioe  was  given,  but  the  owner  (pursuant  to  an 
agreement  with  his  tenant,  the  occupier,)  paid 
the  poor-rate  made  in  respect  of  the  house  the 
tenant  occupied,  and  was  allowed  by  the  over- 
seers a  deduction  from  the  rate  not  exceeding 
the  limit  given  by  such  section  4,  sub-section  2, 
but  which  deduction  was  not  authorised  by  any 
other  clause  in  the  Act,  it  was  held  that  there 
had  not  been  such  a  payment  of  poor-rate  as 
was  by  the  Act  to  be  deemed  a  payment  of  the 
full  rate  by  the  occupier  for  the  purpose  of  the 
franchise,  and,  consequently,  that  such  occupier 
was  not  entitled  to  the  borough  franchise  under 
section  3  of  the  Bepresentation  of  the  People 
Act,  1867.  Bewnett  v.  Atkins^  48  Law  J.  Bep. 
C.P.  95 ;  Law  Bep.  4  C.P.  D.  80. 

(iv)  Receipt  of  alius, 

10. — Land  was  devised  to  trustees  upon  trust 
to  distribute  a  portion  of  the  rents  "  unto  the 
poorest  inhabitants  "  of  the  tything  of  W.  as  the 
said  trustees  should  think  fit.  The  portion  gene- 
rally amounted  to  402.  a  year,  and  was  annually 
distributed  amongst  about  eighty  of  the  labour- 
ing population  of  the  tything  according  to  the 
discretion  of  the  trustees  in  sums  varying  from 
2s.  6d.  to  12«.  6^.,  according  to  the  necessities  of 
the  recipient  and  the  number  of  his  family.  A.  B. 
and  C.  D.,  who  were  agricultural  labourers  and 
inhabitants  uf  the  said  tything,  and  on  the  list 
of  voters  for  the  borough,  received  each  during 
the  electoral  year,  12s,  Sd.  of  the  money  so  dis- 
tributed under  the  said  trust.  Neither  of  them 
had  during  such  period  received  parochial  relief, 
but  A.  B.  hacL  frequently  in  previous  years  re- 
ceived parochial  relief,  and  C.  D.  had  two  years 
before  applied  for  parochial  relief,  but  had  been 
refused  on  the  ground  that  it  was  considered  he 
did  not  need  it : — Held,  that  both  A.  B.  and  C.  D. 
had  received  alms  within  the  meaning  of  sec- 
tion 36  of  2  Will.  4.  c.  45,  and  were  therefore 
disqualified  from  voting.  Harrison  v.  Carter ; 
CoolCi  Case  and  PorVs  Case,  46  Law  J.  Bep.  C.P. 
57 ;  Law  Bep.  2  C.P.  D.  26. 

(J)  Duties,  ^e.,  of  revising  barrister. 

(1)  Notice  of  objection, 

(i)  County  vote, 

20« — Where  the  name  of  a  person  inserted 

in  the  list  of  claimants  for  a  county  is  objected 
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to,  the  revismg  baimter  has  only  to  consider 
whether  the  claimant  is  entitled  to  be  on  the 
list  in  respect  of  his  qoalification  described  on 
snch  list;  he  is  not  to  require  proof  of  due 
notice  of  the  claim,  for  that  is  a^matter  between 
the  claimant  and  the  overseers.  Danes  v. 
Hopkim  (27  Law  J.  Bep.  O.P.  6),  followed. 
Leonard  v.  AUomays,  48  Law  J.  Bep.  O.P.  81. 

(ii)  Borough  vote. 

21. — ^Notice  of  objection  to  the  name  of  the 
appellant  being  retained  on  the  list  of  voters 
for  the  borongh  of  Bedford,  was  sent  to  the 
office  of  the  collector  of  poor  rates,  appointed 
by  the  guardians  of  the  poor  of  five  parishes, 
constituting  the  borough  of  Bedford.  The 
collector  was  in  the  habit  of  discharging  all 
the  ordinary  overseer's  duties,  including  that  of 
making  up  the  lists.  He  transacted  the  whole 
of  the  business  connected  with  the  poor-rates 
and  the  preparation  of  the  list  of  voters  at  his 
said  office,  which  was  within  the  borough,  where 
all  the  parish  books  were  kept,  and  sdl  notices 
of  claims  and  objections  were  sent.  The  col- 
lector produced  such  notices  to  any  voter  re- 
quiring to  see  them,  and  also  attended  to  produce 
them  at  the  Bevising  Barrister's  Court.  The 
overseers  did  nothing  whatever  besides  receiving 
notice  of  claims  and  objections  if  sent  to  them, 
and  signing  the  lists  which  the  collector  pro- 
duced to  them,  and  there  was  no  other  office  in 
the  borough  where  any  parish  business  was 
transacted: — Held,  that  Uie  coUector's  office 
was  "  the  place  for  transacting  parochial  busi- 
ness "  within  6  Vict.  c.  18.  s.  101,  and  that  the 
notice  was  duly  served.  And,  semble,  that  the 
collector  was  a  person  executing  the  duties  of 
overseeni  of  the  poor  within  that  section. 
Oreon  v.  Mepham^  48  Law  J.  Bep.  C.P.  92. 

22.— The  statute  41  k  42  Vict.  c.  26,  gives  in 
Schedule  A.  Form  I.  the  forms  of  notices  of 
objection  in  a  parliamentary  borough.  No.  1  to 
the  overseers.  No.  2  to  the  person  objected  to. 
And  then  follows  a  note :  **  If  there  is  more 
than  one  list  of  parliamentary  voters,  the  notice 
of  objection  in  each  of  the  above  oases  Nos.  1 
and  2,  should  specify  the  list  to  which  the  ob- 
jection refers,  and  if  the  list  referred  to  is 
made  out  in  divisions,  the  notice  of  objection 
should  specify  the  division  to  which  the  objec- 
jection  refers  : " — Held,  that  the  list  whicdi  the 
notice  of  objection  should  specify  is  the  list  of 
voters  under  each  head  of  franchise,  and  that  it 
is  not  necessary  to  specify  the  parish  to  which 
the  objection  refers.  Mortlook  v.  Fa/rTer\ 
Hall  V.  Oropper,  49  Law  J.  Bep.  C.P.  160 ;  liaw 
Bep.  5  C.P.  D.  73. 

28. — In  a  notice  of  objection  to  a  person  on 
the  list  of  parliamentary  voters  for  a  borough, 
the  objector,  who  was  himself  on  such  list,  and 
as  such  entitled  to  object,  described  himself  as 
"on  the  list  of  voters  for  the  parish"  of  W., 
instead  of  "on  the  list  of  parliamentary  voters 
for  the  parish  "  of  W.,  in  accordance  with  Form 
(I.)  Nor;2  in  the  schedule  to  the  Parliamentary 


and  Municipal  Begistration  Act,  1878  (41  & 
42  Vict.  c.  26):— Held,  that  this  was  a  mistake 
within  the  meaning  of  section  28,  sub-section  2 
of  that  Act,  and  that  the  Bevising  Barrister 
both  could  and  ought  to  have  corrected  such 
mistake.  Janies  v.  Howarth,  49  Law  J.  Bep. 
C.P.  169  ;  Law  Bep.  5  C.P.  D.  226. 

24. — The  parliamentary  borough  of  Liskeard 
consists,  first,  of  the  municipal  borough  which 
is  part  of  the  parish  of  Liskeard ;  secondly,  of 
so  much  of  the  parish  of  Liskeard  as  is  not 
within  the  municipal  borough  ;  and,  thirdly,  of 
the  parish  of  St.  Cleer.  Each  of  these  places 
has  separate  parochial  officers  and  rates,  and 
for  the  purpose  of  distinction  the  first  is  known 
as  "  the  borough  of  Liskeard,"  and  the  second 
is  known  as  '*the  parish  of  Liskeard."  In  a 
notice  of  objection  to  a  person  on  the  list  of 
parliamentary  voters  for  the  borough,  and  given 
under  41  &  42  Vict,  c  26,  the  objector  was 
described  as  being  **  on  the  list  of  parliamen- 
tary voters  for  the  parish  of  the  borough  of 
Liskeard,  Division  1 : " — Held,  that  such  notice 
of  objection  was  sufficient,  as  the  borough  of 
Liskeard  was  a  parish  as  defined  by  section  4 
of  41  &  42  Vict.  c.  26,  and  the  notice  followed 
the  words  of  the  Form  (I.)  No.  2  in  the  schedule 
to  such  Act.  Sargent  v.  Bodd,  49  Law  J.  Bep. 
C.P.  196. 

(2)  Amendment, 

26. — The  description  of  the  qualification  of 
a  county  voter  in  the  fourth  column  of  the 
register  consisted  of  fifteen  specified  plots  of 
land  on  the  Victoria  estate.  He  had  in  fact 
parted  with  fourteen  of  these  plots,  but  the 
plot  which  he  retained  was  of  sufficient  qualify- 
ing value  to  confer  the  franchise : — Held,  that 
the  Bevising  Barrister  had  power  and  ought  to 
have  amended  by  striking  out  the  surplus  plots. 
Sniithy.  WooUton,  48  Law  J.  Bep.  C.P.  84 ;  Law 
Bep.  4  C.P.  D.  73. 

Semble,  that  since  28  &  29  Vict.  c.  36,  s.  6, 
the  Bevising  Barrister  must  confine  the  objector 
to  the  particular  column  and  grounds  of  ob- 
jection specified  in  the  notice  of  objection. 
Ibid. 

26«— The  appellant  was  duly  qualified  to 
vote  for  the  county  as  occupier  of  a  house  and 
land  rated  at  122.  and  upwards.  The  appellant's 
name,  which  should  have  appeared  on  the  list 
of  voters  entitled  "  as  occupiers  of  the  rateable 
value  of  121,  and  under  60Z.  rental,"  by  mistake 
appeared  on  the  list  of  voters  entitled  "in 
respect  of  property,  including  occupiers  at  a 
rent  of  60Z.  and  upwards."  Opposite  to  his 
name  in  the  third  column  of  this  list  under  the 
heading,  "  nature  of  qualification,"  was  inserted 
"  occupier  of  a  house  and  land  rated  at  12/.  and 
upwards."  On  objection  to  the  vote,— Held, 
that  under  the  powers  of  amendment  given  by 
6  Vict.  c.  18,  s.  46,  the  Bevising  Barrister  had 
power  to  transfer  the  appellant's  name  to  the 
proper  list.  Ballard  v.  Uobins,  47  Law  J.  Bep. 
C.P.  50 ;  Law  Bep.  3  C.P.  D.  92. 

27«— By  section  28  of  the  Parliamentary  and 
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Municipal  Begistration  Act,  1878  (41  &  42  Vict 
c.  26),  the  Revising  Banigter  shall,  with  respect 
to  the  lists  of  voters  whidi  he  is  appointed  to 
revise,  perform  the  duties  and  have  the  powers 
"following :— (1)  "  He  shall  correct  any  mistake 
which  is  proved  to  him  to  have  been  made  in 
any  list;"  (2)  "He  may  correct  any  mistake 
which  is  proved  to  him  to  have  been  made  in 
any  claim  or  notice  of  objection."  The  appel- 
lant claimed  for  the  first  time  to  have  his  name 
inserted  in  the  list  of  voters  in  respect  of  a 
lodger  qualification.  The  claim,  which  was  in 
the  Form  (H.)  No.  2,  of  the  Parliamentary  and 
Municipal  Bc^tration  Act,  1878,  was  insuffi- 
cient, inasmuch  as  the  appellant  had  omitted 
from  the  4th  and  6th  columns  respectively  to 
state  the  amount  of  rent  he  paid  and  the  ad- 
dress of  his  landlord.  The  Bevising  Barrister 
refused  to  amend : — Held,  that  these  were  mis- 
takes in  a  "  claim  "  within  section  28,  sub-section 
2,  and  that  the  Barrister  had  therefore  a  dis- 
cretionary power,  and  was  not  bound  to  amend. 
Piokard  v.  Baylu,  49  Law  J.  Bep.  C.P.  182 ; 
Law  Bep.  6  C.P.  D.  236. 

28.— The  41  Sc  42  Vict.  c.  26,  does  not,  any 
more  than  6  &  7  Vict.  c.  28,  empower  a  Bevising 
Barrister  to  substitute  a  Afferent  qualification 
for  that  appearing  on  the  list.  Therefore  when 
the  qualification  of  a  person  on  the  list  of 
borough  voters  was  described  in  the  third 
column  as  "  house  "  and  in  the  fourth  column 
as  "  8  Birley  Place,"  and  such  person  made  a 
declaration  according  to  section  24  of  41  &  42 
Yict.  c.  26,  in  which  he  declared  that  the  correct 
particulars  of  his  qualification  ought  to  be 
stated  in  the  third  column  "  houses  in  succes- 
sion," and  in  the  fourth  column  **  8  Birley  Place 
and  9  Birley  Place,**  it  was  held  that  the  Bevis- 
ing Barrister  had  no  power  to  amend  the  list  in 
acoordance  with  such  declaration.  Porret  v. 
Lord,  49  Law  J.  Bep.  C.P.  176;  Law  Bep.  6 
C.P.  D.  66. 

29* — Section  28  of  the  Parliamentary  and 
Municipal  Begistration  Act  (41  ic  42  Vict.  c.  26), 
which  declares  the  duties  and  powers  of  the 
Bevising  Barrister,  by  subsection  7  enacts  that 
he  shall  expunge  from  the  list  the  name  of 
every  person  "incapacitated  by  any  law  or 
statute  from  voting  at  an  election:" — Held, 
that  the  incapacity  referred  to  was  the  general 
incapacity  which  would  exist  in  the  case  of 
peers,  women,  aliens,  kc,  and  not  such  tran- 
sitory incapacity  as  would  exist  by  reason  of 
the  receipt  of  parochial  relief,  insufficient  occu- 
pation, &C.  Stawe  V.  Joliffe  (43  Law  J.  Bep. 
C.P.  266)  followed.  Haywcvrd  v.  Soott^  49  Law 
J.  Bep.  C.P.  167 ;  Law  Biep.  6  C.P.  D.  231. 

(3)  P&wer  of  oommitmewt :  interruption  of  pro- 


80. — To  a  plaint  in  a  County  Court  for  assault 
and  falae  imprisonment,  in  giving  the  plaintiff 
into  the  custody  of  a  policeman,  and  causing 
him  to  be  turned  out  of  a  Bevision  Court  being 
held  lor  the  revision  of  the  lists  of  parlimnen- 


tary  voters,  the  defendant,  the  presiding  Bevising 
Bairister,  pleaded  that  he  ordered  the  plaintiff  to 
be  so  turned  out  because  he  was  a  person  inter- 
rupting the  business  of  the  Court  within  the 
meaning  of  the  28  Vict.  c.  36.  s.  16.  The 
plaintiff  was  a  witness,  and  in  giving  evidence 
in  support  of  a  voter's  claim,  had  called  down 
the  censure  of  the  Bevising  Barrister  in  respect 
of  his  conduct  with  r^;ard  to  evidence  given 
at  a  Court  held  in  the  previous  year,  and  there- 
fore was  ordered  out  of  Court.  The  defendant 
did  not  profess  to  turn  the  plaintiff  out  of 
Court  on  the  ground  that  he  was  disturbing  the 
business,  nor  was  the  plaintiff  in  fact  disturbing 
the  business  of  the  then  Court : — Held,  that  the 
plea  was  not  proved,  and  therefore  the  defen- 
dant was  liable.  Willis  v.  Maclaoklan  (App. 
Div.),  46  Law  J.  Bep.  Exch.  689 ;  Law  Bep.  1 
Ex.  D.  376. 

Quaere,  whether  if  the  defendant  had  ad- 
judged that  it  was  desirable  that  the  plaintiff 
should  be  removed  because  he  was  disturbing 
the  business,  or  for  any  other  lawful  cause,  and 
had  so  pleaded  it,  it  would  not  be  an  answer  to 
the  action.    Ibid. 

Expemes  qf  oppowng  BUI  in  Parliament.    [See 
Municipal  Corporation,  16.] 


PABLIAMENTABY  DEPOSIT. 

1« — An  Act  incorporating  a  tramway  company 
provided  that  in  certain  events  (which  happened) 
a  parliamentary  deposit,  or  such  portion  thereof 
as  should  not  be  required  for  compensations  as 
therein  mentioned,  should  be  forfeited  to  the 
Crown  and  paid  to  the  account  of  the  Ex- 
chequer in  such  manner  as  the  Court  of  Chan- 
cery should  direct,  or  in  the  discretion  of  the 
Court'of  Chancery  if  the  company  was  insolvent 
and  had  been  ordered  to  be  wound  up,  or  a 
receiver  had  been  appointed,  should  wholly  or 
in  part  be  paid  to  such  receiver  or  to  the  liqui- 
dator of  the  company,  or  be  otherwise  applied 
as  part  of  the  assets  of  the  company  for  the 
benefit  of  the  creditors  thereof : — Held  (revers- 
ing the  decision  of  Malins,  Y.C,  Law  Bep.  2 
Ch.  D.  373),  that  the  company  was  not  insolvent 
within  the  meaning  of  the  Act,  and  the  deposit 
payable  to  the  liquidator,  because  the  company 
was  wound  up  as  unable  to  pay  its  debts,  but 
that  only  such  part  (if  any)  of  the  deposit  was 
payable  to  the  liquidator  as,  after  exhausting 
the  unpaid  capital,  was  required  to  satisfy  the 
creditors  of  the  company.  In  re  The  Bradford 
Tramway  Company  (App.),  46  Law  J.  Bep. 
Chanc.  89 ;  Law  Bep.  4  Ch.  D.  18. 

2. — Where  a  limited  company  empowered  by 
a  provisional  order  of  the  Board  of  Trade  to 
mi^e  a  tramway  has  not  made  such  tramway 
within  the  time  limited  for  the  purpose,  and  has 
been  ordered  to  be  wound  up  by  the  Court,  and 
an  application  is  made  for  the  return  of  the 
deposit  under  the  Board  of  Trade  rules,  which 
provide  that  in  such  cases  the  deposit  AaXl 
either  be  forfeited,  or  in  the  discretion  of  the 


t>ARLUMBNTARY  DEPOSIT— PARTlTiON. 


40d 


Coort  be  paid  to  the  liquidator,  or  be  otherwise 
applied  as  part  of  the  assets  of  the  company 
for  the  benefit  of  the  creditors,  the  creditors 
only,  and  not  the  shareholders,  are  to  be  con- 
sidered. The  only  creditors  to  be  considered 
under  such  circumstances  are  meritorions  cre- 
ditors ;  and  the  promoters  are  not  by  any 
snbterfage  or  device,  either  directly  or  indi- 
rectly, to  get  the  benefit  of  the  deposit  if  the 
tramway  is  not  made.  In  re  The  Lomegtoft, 
Tmrmovth  and  Southwold  Tramwayt  Company, 
46  Law  J.  Bep.  Chanc.  893;  Law  Bep.  6  Ch.  D. 
484. 

PAROCHIAL  RECORDS. 

[Amendment  of  the  law  relating  to  Parochial 
Records.    39  &  40  Vict.  c.  58.] 

PAROL   EVIDENCE. 
[See  EviDBNCB,  1-4.] 

PARSONAGE. 

RepaArs  of:  money  paid  in  under  Lands  Clauses 
Act.    [See  Lands  Clauses  Act,  27.] 

PART  PERFORMANCE. 

Statute  of  Frauds^  taking  case  out  of  [See  Com- 
pany, D  19;  Frauds,  Statute  op,  22; 
Specific  Pebfobmancb,  12.] 

PARTIA.L  LOSS. 
[See  Mabine  Insurance,  17.] 

PARTICULARS. 

[See  Pbacticb,  1 1  7.] 

Of  breaches  of  or  objections  to,  patent.  [See 
Patent,  27,  30,  31.] 

Of  sate.    [See  Vendob  and  Pubchaseb,  4.] 

PARTIES. 
[See  Pbacticb,  U.] 

PARTITION. 

(A)  Pbactice  in  Actions  pob. 

{a)  Jurisdiction  to  decree  partition. 

(b)  Trustees  for   sale:     benejiciaries    not 

necessary  parties, 
(e)  Mepresentation  of  wmsoertained  classes. 

(d)  Evitlence  in  support. 

(e)  Receiver. 

if)  Form  qf  judgment. 

(B)  Sale  undbb  the  Partition  Act,  1868, 

31  &  32  Vict.  c.  40. 

{a)  Property  incapaJfle  of  partition:  section 
3. 

(J)  Jurisdiction  :  anticipating  period  fixed 
by  testator. 

(c)  Request  for  sale  by  married  nomati  or 

infant. 

Digest,  1875-1880. 


(jd)  Sate  on  motion  for  judgment. 

le)  Right  to  demand  sale  under  section  4. 

(/)  Sale  before  certificate  in  county  court : 

objection  to  title. 
(^)  Effect  cf  decree  for  sale  in   working 

conversionm 
(A)  Election    by  married  woman  to  take, 

as  personalty. 
(C)  Costs. 

[Amendment  of  the  Partition  Act,  1868.  39 
&  40  Vict.  c.  17.] 

(A)  Practice  in  Actions  for, 
(a)  Jurisdiction  to  decree  partition. 

1. — Partition,  at  the  suit  of  tenants  for  life, 
of  property  devised  and  bequeathed  to  trustees, 
who  were  directed  by  the  will  to  work  quarries 
and  dispose  of  the  stones  therefrom,  with  power 
for  that  purpose  to  make  roads,  refused.  Taylor 
y.  Gramme  (App.),  49  Law  J.  Rep.  Chana  794 ; 
Law  Rep.  15  Ch.  D.  165. 

Decision  of  Fry,  J.  (49  Law  J.  Rep.  Chanc. 
24),  affirmed.    Ibid. 

Qi)  Trustees  for  sale :  beneficiaries  not  necessary 

parties. 

2. — Leasehold  property  had  become  vested, 
as  to  two-thirds — ^under  a  will — in  the  plaintifb 
as  trustees  upon  trust  for  sale ;  and  as  to  the 
remaining  third — under  another  will — in  the 
defendant  G.  during  her  life,  and,  after  her 
death,  in  the  other  defendants  as  trustees  upon 
trust  for  sale.  An  action  having  been  brought 
for  partition  or  sale  of  the  property, — Held, 
that  the  trustees  for  sale  being  before  the  Court, 
an  immediate  order  for  partition  might  be 
made,  without  making  the  persons  interested  in 
the  proceeds  of  sale  parties  to  the  action,  or 
serving  them  with  notice  of  the  order,  and 
without  directing  any  preliminary  enquiries. 
Stace  v.  Gage,  47  Law  J.  Rep.  Chanc.  608 ;  Law 
Rep.  8  Ch.  D.  451. 

8. — In  a  partition  action  trustees  sufficiently 
represent  their  eeshiisque  trustent.  Simpson  v. 
Denny,  Law  Rep.  10  Ch.  D.  28. 

(0)  Representation  of  unascertained  classes. 

4. — The  action  was  for  execution  of  the 
trusts  of  a  will  under  which  the  following  per- 
sons  and  classes  had  distinct  interests  depend- 
ent upon  the  construction  of  a  reversionary 
gift:  (1)  the  heir-at-law;  (2)  the  next-of-kin; 
(3)  children  of  the  heir  who  had  died  before  the 
period  of  distribution  ;  (4)  children  of  the  heir 
living  at  that  period;  (5)  children  living  at 
that  period  of  next-of-kin  who  were  then  dead ; 
(6)  children  of  next-of-kin  who  had  survived 
their  parents  and  died  before  the  period  of  dis- 
tribution. The  only  parties  before  the  Court 
belonged  to  class  5;  and  there  was  evidence 
that  it  would  be  difficult  to  answer  enquiries  as 
to  1,  2,  3  and  4  : — On  motion  for  judgment  it 
was  directed  that  persons  should  be  appointed 
at  chambers  to  represent,  for  the  purpose  df 
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determining  the  qaestions  of  constniction,  the 
perflons  and  classes  nambered  1,  2,  3  and  4 ; 
enquiries  as  to  5  and  6,  and  if  it  should  appear 
that  there  were  any  persons  within  class  5  and 
that  they  had  all  sinoe  died,  or  that  there  were 
any  persons  within  class  6,  then  the  like  direc- 
tion as  to  those  classes  respectively ;  the  chief 
clerk  to  certify  with  respect  to  the  above 
matters  independently  in  the  first  instance.  In 
re  Peppitt*t  JSttate ;  Chetter  v.  PkUlijfs,  46 
Law  J.  Bep.  Chanc.  95 ;  Law  Rep.  4  Ch.  D.  230. 
The  reversionary  gift  raised  a  distinct  interest 
in  H.  B.  P.,  who  had  gone  to  Calif omla  in  1848, 
two  years  before  the  testator's  death,  and  had 
not  been  heard  of  for  twenty  years  past.  The 
plaintiff  was  the  actual  legal  personal  represen- 
tative of  the  testator : — The  judgment  directed 
that  if  it  should  appear  that  H.  R.  P.  survived 
the  testator  and  had  no  legal  personal  repre- 
sentative, a  person  should  be  appointed  at 
chambers  to  represent  his  estate  for  the  pur- 
poses of  the  action.    Ibid. 

(d)  Evidence  in  mpport, 

6« — In  a  partition  action  where  persons 
claiming  under  a  derivative  title  propose  to  take 
a  judgment  directing  enquiries  as  to  persons 
interested,  and  a  sale  dependent  upon  the 
answers  to  those  enquiries,  the  only  evidence 
necessary  (in  addition  to  the  will  creating  the 
tenancy  in  common)  is  a  general  affidavit  con- 
cisely verifying  the  statement  of  claim.  Form 
of  judgment  in  such  an  action.  Senior  v.  Here- 
ford, Law  Rep.  4  Ch.  D.  494. 

6. — ^Where  a  plaintiff  claimed  partition  of 
leaseholds  to  one-fourth  of  which  he  claimed  to 
be  entitled  under  a  will  which  he  charged  the 
defendant  with  having  suppressed,  and  which 
had  never  been  proved  : — Held,  that  he  could 
obtain  no  relief  until  probate  had  been  granted, 
and  that  the  action  must  stand  over  pending 
the  necessary  proceedings  in  the  Probate  Divi- 
sion.   Pinney  v.  HwUt  Law  Rep.  6  Ch.  D.  98. 

(e)  Beoeiver. 

7. — Where  the  plaintiff  is  in  possession  the 
Court  can  appoint  a  receiver  until  the  hearing 
under  the  Judicature  Act,  1873,  s.  26,  sub-&  8. 
Porter  v.  Lopes,  Law  Rep.  7  CSi.  D.  368. 

(/)  Form  ofjtidgment. 

8. — The  judgment  in  an  action  under  section 
8. of  the  Partition  Act,  1868,  may  provide  for  an 
application  for  sale  being  made  by  any  person 
interested,  as  soon  as  it  has  been  cert&ed  that 
all  persons  who  are  not  parties  to  the  action 
and  who  ought  to  be  served  with  notice  of  the 
judgment  tuEive  been  so  served,  although  the 
parties  to  the  action  are  not  interested  in  a 
moiety  of  the  hereditaments  proposed  to  be 
sold.  The  application  for  sale  should  be  made 
in  chambers,  notwithstanding  that  the  action 
has  been  conmienced  in  a  district  registry. 
Sykes  V.  SchoJUfld,  49  Law  J.  Rep.  Chano.  833 ; 
Law  Rep.  U  Ch.  D.  629. 


(B)  Salb  undeb  thb  Pabtitiok  Act,  1868, 
31  &  32  Vict.  c.  40. 

(a)  Property  ineapaible  of  pa/rtition :  ieetion  3. 

9.— In  a  partition  action,  the  property  in  its 
nature  being  incapable  of  partition,  the  owners 
of  three-sixteenths  desired  a  sale  by  auction 
under  the  3rd  section  of  the  Partition  Act,  1868. 
The  owners  of  the  remaining  thirteen-sixteenths 
objected  to  a  sale,  but  offered  to  purchase  the 
three-sixteenths  at  a  valuation  under  the  5th 
section :— Held  (reversing  the  decision  of  Ma- 
lins,  V.C),  that  the  6th  section  of  the  Act  does 
not  apply  where  the  3rd  section  does;  that 
under  the  circumstances  the  case  came  within 
the  3rd  section,  and  that  there  must  be  a  sale 
by  auction.  OUbert  v.  Smith  (App.),  48  Law  J. 
Rep.  Chanc.  362  ;  Law  Rep.  11  Ch.  D.  78. 

10. — In  an  action  for  partition,  the  property 
being  incapable  of  actual  partition,  the  owners 
of  three-sixteenths  desired  a  sale  by  auction 
under  the  3rd  section  of  the  Partition  Act,  1868. 
The  owners  of  the  remaining  thirteen-sixteenths 
objected  to  a  sale,  but  offered  to  purchase  the 
three-sixteenths  at  a  valuation  under  the  6th 
section  :— Held  (by  Lord  Blackburn  and  Lord 
Watson,  dinentiente  Lord  Hatherley),  affirming 
the  decision  of  the  Court  of  Appeal  (see  last 
case),  that  the  6th  section  of  the  Act  does  not 
apply  where  the  3rd  section  does  j  that  the  case 
was  within  the  3rd  section,  and  that  there  must 
be  a  sale  by  auction.  Pitt  v.  Jonet  (H.L.),  49 
Law  J.  Rep.  Chanc.  796 ;  Law  Rep.  6  App.  Cas. 
661. 

(J)  JurUdiction :   anticipating  perriod  fiwed  hy 

testator, 

11.— Where  a  testator  has  fixed  the  period  at 
which  his  real  estate  is  to  be  sold,  the  Court 
has  no  jurisdiction  to  anticipate  that  period, 
even  on  the  application,  under  the  Partition 
Acts,  of  persons  equitably  entitled  to  an  un- 
divided moiety  for  sale  in  lieu  of  partition. 
Sieaine  v.  Denhy,  49  Law  J.  Rep.  Chanc  734 ; 
Law  Rep.  14  Ch.  D.  326. 

ifi)  Request  for  sale  hy  married  woman  or  infamt, 

12* — A  request  for  a  sale  on  behalf  of  a  mar- 
ried woman  may  be  made  by  her  counsel  duly 
authorised.  Crookes  v.  WhMworth,  Law  Rep. 
10  Ch.  D.  289. 

[But  see  WatUboe  v.  Qreenwoody  60  Law  J. 
Rep.  Chanc.  289 ;  Law  Rep.  16  Ch.  D.  362.] 

18.— The  request  for  sale  on  the  part  of  an 
infant,  under  the  Partition  Act,  1876,  s.  6,  may 
be  made  by  his  next  friend  or  guardian  ad  Utem, 
as  being  the  **  person  authorised  to  act "  on  his 
behaJf  in  the  action ;  the  word  "  guardian  "  in 
the  section  meaning  g^uardian  ad  Utem ;  but  the 
Court  will  not  comply  with  a  request  for  sale 
made  on  behalf  of  an  infant  under  the  above 
section  unless  it  is  satisfied  that  a  sale  is  for  the 
benefit  of  the  infant.  Mimin^ton  v.  Hartley, 
Law  Rep.  14  Ch.  D.  630. 

PlaU  v.  Piatt  (28  W.  R.  633)  not  followed. 
Ibid. 
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{d)  Sale  on  motion  for  jvdgniewt, 

14.— The  Court  has  power,  under  section  4 
of  the  Partition  Act,  1868,  to  direct  an  imme- 
diate sale  of  the  property,  on  motion  for  judg- 
ment on  admissions  contadned  in  the  pleadings. 
Bwmell  y.  Bumell,  48  Law  J.  Bep.  Chanc.  412 ; 
Law  Bep.  11  Gh.  D.  218. 

(e)  Right  to  dememd  sale  wider  section  4. 

15. — The  4th  section  of  the  Partition  Act 
gives  the  owner  of  a  moiety  an  absolute  right 
to  demand  a  sale,  unless  the  opposing  parties 
shew  cause  to  the  oontrary.  linoe  y.  6fray,  46 
Law  J.  Bep.  Chanc.  279 ;  Law  Bep.  6  Ch.  D. 
268. 

16. — The  plaintiff  in  a  partition  action  was 
owner  of  one-fourth  of  the  property,  the  sub- 
ject of  the  action ;  he  claimed  a  right  to  pur- 
chase at  a  valuation  under  section  5  of  the 
Partition  Act :— Held  that  the  owner  of  the 
other  three-fourths  was  entitled  under  section 
4  to  have  a  sale  by  auction.  Roughton  v.  Oihson, 
46  Law  J.  Bep.  Chanc.  366. 

The  larger  owner  in  case  of  purchase  by  her 
was  directed  to  pay  Into  Court  one-half  the 
purchase-money  oi^y.    Ibid. 

17. — The  plaintiff  and  B.  purchased  nineteen 
leasehold  houses  as  tenants  in  common.  B. 
died,  having  bequeathed  his  moiety  to  trustees 
on  trusts  under  which  his  widow  was  entitled 
to  the  rents  in  specie  for  her  life.  The  plaintiff 
brought  this  action  against  B.'s  trustees,  and  as 
owner  of  a  moiety  claimed  a  sale.  It  appeared 
that  there  would  be  no  difficulty  in  effecting  a 
partition,  that  the  effect  of  a  sale  would  be  to 
diminish  the  income  received  by  B.'s  widow  by 
one-half,  and  that  the  action  would  probably 
not  have  been  brought  but  for  ill-feeling  exist- 
ing between  the  parties : — Held,  that  those  cir- 
cumstances were  a  "good  reason  to  the  con- 
trary" within  the  meaning  of  the  Partition 
Act,  section  4,  and  in  the  exercise  of  its  discre- 
tion the  Court  directed  a  partition  instead  of  a 
sale.  Saxton  v.  Bartley,  48  Law  J.  Bep.  Chanc. 
619. 

18. — Where  the  plaintiff  and  defendant  were 
entitled  in  equal  moieties  to  a  mansion  and  185 
acres,  and  the  plaintiff,  who  was  in  occupation 
of  the  house,  desired  a  partition  on  the  ground 
that  he  was  tenant-for-life  of  a  larger  estate 
which  almost  surrounded  and  was  intermixed 
with  the  185  acres,  and  with  which  the  mansion 
had  been  formerly  held,  but  the  defendant  who 
was  also  an  adjoining  owner  asked  for  a  sale 
and  wished  to  buy  the  property, — Held,  that  the 
plaintiff  had  shown  no  **  good  reason  "  against 
a  sale.    Porter  v.  Lopes,  Law  Bep.  7  Ch.  D.  858. 

(/)  Sale  "before  certificate  in  county  court:  oh' 

jection  to  title, 

10. — By  a  County  Court  decree  a  sale  was 
directed  of  certain  real  estates,  which  had  been 
devised  to  S.  and  others  as  tenants  in  common, 
and  it  was  referred  to  the  Begistrar  to  make 
proper  enquiries  with  reference  to  S.    An  affi- 


davit was  produced  to  him  proving  the  fact 
that  S.  had  not  been  heard  of  for  more  than 
seventeen  years,  and  the  heir  of  S.  being  before 
the  Court  the  sale  was  carried  out.  No  certifi- 
cate having  been  made  by  the  Begistrar  as  to 
the  result  of  the  enquiries,  and  the  produce  of 
the  sale  being  over  600^.,  the  cause  was  trans- 
ferred to  the  Court  of  Chancery : — Held,  on  a 
motion  by  the  purchaser,  for  his  discharge  on 
the  ground  that  the  sale  was  invalid,  as  having 
been  made  on  an  erroneous  decree,  and  before 
any  certificate  by  the  Begistrar  as  to  the  result 
of  the  enquiries,  that  although  there  was  an 
error  in  the  decree,  yet  there  being  a  legal  pre- 
sumption on  the  evidence  that  8.  died  intestate 
and  without  issue,  and  his  heir-at-law  being  a 
party  to  the  suit,  all  the  parties  interested  were, 
in  &43t,  before  the  Court  at  the  date  of  the 
decree,  and  they  being  willing  to  convey,  the 
purchakser  was  bound  to  accept  the  title,  and 
could  not  rely  on  the  technical  objection.  Raw- 
linsony.  Miller^  46  Law  J.  Bep.  Chanc.  262; 
Law  Bep.  1  Ch.  D.  62. 

(g)  Ejfeot  of  decree  for  sale  in  worHng  oonvoT' 

sion, 

20. — The  sale  of  an  infant's  real  estate  under 
a  decree  in  a  partition  suit  does  not  work  a  con- 
version.— Steed  y.  Prceee  (43  Law  J.  Bep.  Chanc. 
687)  distinguished.  Ibster  v.  Foster  46  Law  J. 
Bep.  Chanc.  301 ;  Law  Bep.  1  Ch.  D.  588. 

21. — In  a  partition  suit  a  sale  was  ordered  of 
real  estate  to  seven-eighths  of  which  the  plain- 
tiff was  entitled,  and  to  one-eighth  of  which 
Mrs.  Q.,  a  married  woman,  was  entitled.  It 
was  then  arranged  between  the  parties  that  the 
plaintiff  should  buy  Mrs.  Q.'s  share,  and  by  an 
order  of  the  Court  it  was  ordered  that  the 
plaintiff  ^ould  pay  1,200/.  as  the  purchase- 
money  of  such  share  into  Court,  and  that  on 
such  payment  the  plaintiff  should  be  let  into 
possession,  and  all  proper  parties  sign  and  exe- 
cute a  proper  conveyance.  The  plaintiff  paid 
the  purchase-money,  but  then,  before  any  con- 
veyance was  executed,'  Mrs.  Q.  died: — Held, 
that  the  purchase-money  of  Mrs.  Q.*s  share  must 
be  treated  as  real  estate.  Mildmay  v.  Quicke 
(App.),  46  Law  J.  Bep.  Chanc.  667  ;  Law  Bep. 
6  Ch.  D.  553. 

Mrs.  Q.  and  her  husband  had  severed  in  their 
defence,  and  Mrs.  Q.'s  solicitors  had  obtained 
a  charging  order  and  stop  order  on  the  fund  in 
Court  for  the  costs  due  to  them  in  the  suit,  and 
appeared  on  tJie  present  hearing  on  further 
consideration : — Held,  that  they  must  bear  their 
own  costs  of  appearance  by  counsel  as  well  as  of 
the  stop  order.    Ibid. 

(A)  Election  ly  married  woman  to  take  as  per- 

sondlty, 

22. — ^Where  a  married  woman  is  entitled  to 
a  share  of  purchase-money  representing  real 
estate  sold  by  order  of  the  Court  in  a  partition 
action,  she  may,  by  separate  examination  in 
Court,  elect  to  have  her  shar^  in  the  money 
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treated  as  personalty,  and  paid  out  to  her  hus- 
band. Stemdering  v.  HaU,  48  Law  J.  Bep. 
Chano.  382  ;  Law  Bep.  11  Ch.  D.  662. 

28. — The  Gourt  will  not  permit  a  married 
woman  to  elect  to  take  her  share  of  proceeds  of 
sale  of  real  estate  as  personalty  without  her 
separate  examination,  even  where  the  share 
does  not  amount  to  2CK)/.  In  re  Shaw,  Topham 
y.  BwrgayTie,  49  Law  J.  Bep.  Chanc.  213. 

[But  see  WaUaee  v.  Oreenmood,  60  Law  J.  Bep. 
Ghanc.  289;  Law  Bep.  16  Ch.  D.  362.] 

(C)  Costs. 

24. — Bzoepting  under  special  circumstances, 
the  costs  of  a  partition  action  should  be  borne 
by  the  parties  in  proportion  to  their  interests, 
as  declaied  by  the  judgment.  Cannon  v.  John' 
$on  (40  Law  J.  Bep.-  Cbanc.  46;  Law  Bep.  11 
Eq.  90)  followed.  The  costs  of  a  partition 
action  can  be  taxed  as  between  solicitor  and 
client,  only  by  the  consent  of  the  parties, 
otherwise  they  must  be  £axed  as  between  party 
and  party.  Ball  v.  Xemp-Welchf  49  Law  J. 
Bep.  Chanc.  628 ;  Law  Bep.  14  Ch.  D.  612. 


PABTNBBSHIP. 

(A)  How  constituted:  Pabticipation  in 

Profits. 

(B)  Construction  and  Effect  of   Part- 

nership Articles. 
(a)  Covenant  not  to  engage  in  other  hutineu. 
(h)  Pon>er  to  introduce  ton. 
(p)  Power  of  excltuion  :  goodwill. 
Id)  QoodmiU:  dUtolvtion:  death, 
{e)  Parol  vacation  :  settlement  of  accounts. 

(C)  Property  op  Partnership. 

(a)  Goodwill. 

(1)  Valuation  of. 

(2)  Assignment  of:  right  to  use  name 

of  firm. 
(^)  Ba/nhing  accounts. 

(D)  Liability  op  Partnership  for   Acts 

OF  Members. 
(«)  Power  to  hi/ndfirm  by  bill  of  exchange. 

(b)  JR&newal  of  lease  by  one  partner  in  own 

name, 

(c)  Submission  to  arbitration :  ^negligence  of 

numaging  partner. 

(d)  Joimt  and  several  li4ibility :    effect  of 

judgment  against  co-partfier. 

(e)  Ostensible  partner. 

(E)  Dissolution. 

{a)  Betum  of  premium. 

(b)  Fraud :  lien  on  assets  for  purchase- 
money. 

(jo)  Agreement  for  repayment  of  balances 
"out  of  the  business.*' 

(d)  Business  carried  on  by  sttrviving  part- 
ner :  dimsion  of  pro/Its. 

(F)  Change  of  Firm:  Novation  op  Con- 

tract. 

(G)  Bights  of  Creditors   of    Bankrupt 

Fartnebship, 


(H)  Jurisdiction   and  Practice  in  Part- 
nership Action. 
(a)  Action  to  restrain  breach  of  covenant, 
lb)  Costs. 

(A)  How  constituted:   Participation    in 

Profits. 

1.— The  Act  28  &  29  Vict.  c.  86  does  not  pro- 
tect persons  lending  names  for  partnership 
purposes  under  agreements  to  share  in  the 
profits  unless  the  true  relation  of  the  parties 
towards  each  other  is  that  of  creditors  and 
debtors,  and  not  of  active  and  dormant  part- 
ners ;  and  such  agreements,  in  order  to  be 
effectual,  must  be  in  writing  and  signed  by  the 
parties.  Various  definitions  of  partnership 
considered.  Pooley  v.  Driver^  46  Law  J.  Bep. 
Chanc.  466 ;  Law  Bep.  6  Ch.  D.  468. 

The  defendants  advanced  a  loan  to  a  firm  for 
the  purposes  of  the  partnership,  under  a  deed  of 
contract  which  was  expressed  to  be  made  under 
the  28  &  29  Vict.  c.  86,  and  provided  that  the 
defendants  might  inspect  and  take  copies  of  the 
partnership  account ;  that  the  partners  should, 
during  the  continuance  of  the  loan,  pay  to  the 
defendants  on  account  of  the  profits  certain 
proportions  of  the  yearly  profits;  and  that 
within  six  months  after  the  expiration  or  sooner 
determination  of  the  partnership  (which  was 
for  a  term  of  fourteen  years)  a  settlement  of 
accounts  should  be  made  by  the  partners,  who 
were  then  to  repay  the  loan,  less  any  sum  over- 
paid on  account  of  the  profit,  with  an  arbitra- 
tion clause :— Held,  that  the  defendants  were 
liable  as  partners  for  the  debts  of  the  firm,  not- 
withstanding the  Act.    Ibid. 

2.— The  question  whether  an  agreement  con- 
stitutes a  partnership  is  one  of  intention  to  be 
gathered  from  the  whole  document ;  and  if  it 
contains  the  ordinary  stipulations  in  partner- 
ships between  dormant  and  ostensible  partners, 
it  will  be  held  to  constitute  a  partnership  jtuNzi£ 
a  party  to  the  agreement  advancing  capital, 
notwithstanding  a  stipulation  that  the  money  is 
advanced  by  way  of  loan  to  the  other  parties, 
under  the  Ist  section  of  the  28  &  29  Vict.  c. 
86,  and  that  the  advance  shall  not  constitute 
him  a  partner ;  the  mere  disclaimer  of  intention 
being  insufficient  to  override  the  dear  meaning 
of  the  instrument.  In  re  Megevand;  ex  parte 
Belhasse  (App.),  47  Law  J.  Bep.  Bankr.  66; 
Law  Bep.  7  Ch.  D.  611. 

8. — In  order  to  bring  a  case  within  28  &  29 
Vict.  c.  86,  there  must  be  a  contract  in  writing, 
shewing  on  the  face  of  it  that  the  transaction 
is  a  loan.  Per  Lord  Chelmsford.  Syers  v.  Syers 
(H.L.),  Law  Bep.  1  App.  Cas.  174. 

A  partnership  at  wUl  was  held  to  be  con- 
stituted by  signing  a  document  as  follows :  "  In 
consideration  of  the  sum  of  260^.  this  day  paid 
to  me  I  undertake  to  execute  a  deed  of  co- 
partnership to  you  for  one-eighth  share  in  the 
profits  of  the  Oxford  Music  Hall  an(l  Tavern,  to 
be  drawn  up  under  the  Limited  Partnership 
Act  of  28  k  29  Vict.  c.  86,  called  An  Act  to 


PARTNBB8HIP. 


418 


amend  the  Law  of  Partnership,"  and  a  letter 
denying  the  existence  of  a  partnership  was  held 
not  to  have  determined  such  partnership  at 
will.  In  a  suit  for  specific  performance  of  such 
an  agreement  the  defendant  put  in  an  answer 
shewing  a  desire  that  if  the  partnership  ever 
existed  it  should  be  terminated  : — Held,  that  it 
was  thereby  determined.    Ibid. 

4. — Participation  in  profits,  though  very 
cogent,  and  in  some  cases  standing  alone 
sufficient  evidence  of  partnership,  is  not  con- 
clusive, and  may  be  outweighed  by  other  cir- 
cumstances. Pooley  V.  Drvter  (46  Law  J.  Rep. 
Ghanc.  466 ;  Law  Bep.  6  Ch.  D.  468)  discussed. 
Ex  parte  Tennant ;  in  re  H&mard  (App.),  Law 
Rep.  6  Ch.  D.  303. 

A  father,  whose  son  desired  to  be  an  un- 
derwriter and  become  a  member  of  Lloyd's, 
became  security  for  his  son  for  10,000/.,  accord- 
ing to  the  rules  of  Lloyd's.  The  son  executed  a 
written  agreement  by  which,  after  a  recital  of 
the  security  given  by  the  fether,  he  (the  son) 
covenanted  that  S.  alone  should  underwrite  at 
Lloyd's  in  the  son's  name;  that  S.  should  be 
paid  200Z.  a  year  and  one-fifth  of  the  net  profits 
of  underwriting ;  that  the  father  should  be  at 
liberty  to  withdraw  the  whole  of  his  security 
on  notice  being  given  to  the  son  and  other 
necessary  parties,  and  immediately  after  such 
notice  S.  should  cease  to  underwrite  for  the 
son  or  in  his  name ;  and  that  half  the  net  profits 
of  underwriting,  deducting  the  share  of  S., 
should,  together  with  26/.  per  annum,  be  con- 
sidered as  owing  and  be  paid  to  the  father  by 
the  son.  The  business  was  carried  on  in  the 
son's  name,  the  creditors  being  unaware  that 
the  father  was  connected  with  it : — Held,  that 
no  partnership  was  constituted  between  the 
father  and  the  son.    Ibid. 

5. — A  contract  between  two  persons  to  realise 
a  particular  estate  on  a  joint  account,  containing 
an  express  provision  that  such  contract  was  not 
to  be  construed  as  a  partnership,  was  neverthe- 
less held  to  constitute  a  partnership.  Mowe  v. 
Daviei,  Law  Rep.  11  Ch.  D.  261. 

6.-pS.,  a  builder,  who  was  engaged  in  build- 
ing eight  houses  under  an  ordinary  building 
contract,  entered  into  an  agreement  (dated  in 
1877)  with  H.,  which  recited  that  S.  was  in- 
debted to  H.  in  the  sum  of  88/.,  and  had 
requested  H.  to  supply  him  with  60,000  bricks 
at  a  certain  price,  and  to  make  further  advances, 
and  had  agreed  to  enter  into  that  agreement 
for  the  purpose  of  giving  security  for  the  repay- 
ment of  the  moneys  then  owing,  and  for  the 
60,000  bricks,  and  any  further  advances,  and  also 
"  certain  benefits  to  H.,  as  a  consideration  for 
such  advances,"  and  whereby  it  was  agreed  that 
S.  would,  on  demand,  pay  the  88/.,  the  price  of 
the  60,0CK)  bricks,  and  the  further  advances ; 
that  S.  would  forthwith  proceed  with  two  of  the 
eight  houses,  and  keep  accounts  of  his  ex- 
penditure in  respect  of  them,  which  accoxmts 
were  to  be  open  to  the  inspection  of  H. ;  that 
8.  would  deposit  his  building  contract  with  H. 
aj9  aecnrity;    that    S.  would   use    the   60,000 


bricks  in  the  erection  of  the  two  houses  only  ; 
that  S.  would  procure  the  leases  of  the  two 
houses  to  be  granted  to  the  nominees  of  H.  ; 
that  the  leases  should  be  sold  at  prices  to  be 
fixed  by  H.,  and  the  proceeds  applied  in  pay- 
ment of  the  moneys  owing  from  8.  to  H. ;  that 
H.  "  should  be  entitled  abo,  as  a  farther  con- 
sideration, and  in  addition  to  the  said  advances 
thereinbefore  mentioned,  absolutely  to  one 
moiety  of  the  profit  on  the  said  two  houses,'* 
such  profit  to  be  the  difference  between  the  net 
cost  price  of  erection  and  the  proceeds  of  sale ; 
and  that  if  the  proceeds  of  sale  of  the  two 
houses  should  be  insufficient  to  pay  the  moneys 
owing  to  H.,  and  the  moiety  of  the  profit 
before  mentioned,  the  remaining  houses  should 
be  charged  therewith.  The  plaintiffs  had  sup- 
plied 8.  with  timber  for  the  erection  of  the  two 
houses :— Held,  that  (independently  of  the 
statute,  28  &  29  Vict.  c.  86.  s.  1)  the  agreement 
entered  into  between  8.  and  H.  did  not  con- 
stitute H.  a  partner  with  8.  in  respect  to  the 
two  houses,  so  as  to  render  H.  liable  to  the 
plaintiff  for  the  timber  supplied  by  them. 
KeUy  V.  Seatto,  49  Law  J.  Rep.  Chano.  383. 
[And  see  Baukbuptcy,  D  11.] 

(B)  Construction  and   Eppbct  op  Pabt- 

NBBBHIP  ABTICLB8. 

{a)  Covenant  net  to  engage  in  oth^  hifsiness. 

7. — The  common  clause  in  partnership  deeds 
that  "  neither  partner  shall  engage  in  any  other 
business,  except  on  account  of  and  for  the 
benefit  of  the  partnership,"  being  merely  a 
negative  covenant,  the  only  remedy  for  a  breach 
thereof  is  an  action  for  an  injunction  to  restrain 
the  continuance  of  the  breach,  or  for  a  dissolu- 
tion of  the  partnership,  or  for  damages.  Where, 
therefore,  partnership  articles  contained  such  a 
clause,  and  one  of  the  partners  clandestinely 
purchased  a  share  in  another  business,  not  in 
rivalry  with  the  partnership,  and  from  which 
no  damage  or  loss  whatever  resulted  to  the 
partnership,— Held  (affirming  the  decision  of 
the  Master  of  the  Rolls),  that  the  other  partners 
had  no  equity  against  the  defaulting  partner 
for  an  account  of  the  share  and  profits  made  by 
him  in  the  other  business.  Dean  v.  McDowell 
(App.),  47  Law  J.  Rep.  Chanc.  637 ;  Law  Rep. 
8  Ch.  D.  345. 

Per  Curiam. — In  such  a  case  the  damages 
would  be  merely  nominal.    Ibid. 

Semble. — In  order  to  sustain  an  action  for  an 
account  of  profits  in  such  a  case,  the  clause 
should  provide  that,  in  case  of  any  breach,  the . 
other  partners  shall  have  the  option  either  of 
taking  the  share  and  profits  of  the  defaulting 
partner  in  the  other  business,  or  of  leaving  him 
alone  to  bear  the  loss,  if  any,  resulting  there- 
from.— SomerviUe  v.  Machay  (16  Ves.  382)  dis- 
tinguished.   Ibid. 

(Jf)  Power  to  introduee  son, 

8. — By  articles  of  partnership  it  was  agreed 
that,  except  as  thereinafter  provided,  none  of 
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the  partners  should  hire  anyolerk  or  servant  in 
the  business,  but  T.,  one  of  the  partners,  might 
introduce  two  of  his  sons  as  pupils  or  clerks,  at 
a  salary,  such  sons  to  have  an  option  of  becoming 
partners.  T.  introduced  two  sons,  the  second 
of  whom  died  without  becoming  a  partner : — 
Held,  that  T.  could  not  introduce  or  employ  a 
third  son  as  pupil  or  clerk.  Held  also,  that  an 
action  to  restrain  breach  of  a  partnership 
covenant  would  lie,  though  the  plaintiff  did  not 
pray  for  a  dissolution.  Watnsy  v.  TrUt,  45  Law 
J.  Bep.  Chanc.  412. 

(o)  Power  of  oxolution :  goodwill, 

9.—'*  Goodwill "  held  to  be  included  in 
"  other  the  estate  and  effects  "  of  a  partnership. 
SteuaH  v.  Gladstone,  47  Law  J.  Rep.  Chanc. 
423 ;  Law  Hep.  10  Ch.  D.  626. 

The  exercise  of  a  power  of  exclusion  held 
not  to  be  invalidated  by  taking  accounts  to 
carry  out  the  exclusion  on  a  wrong  basis. — 
Blitset  V.  Daniel  (10  Hare,  493)  distinguished. 
Ibid. 

Power  to  esBpel :  arbitration  olaute  :  Jraud.    [See 
Abbitbation,  6.] 

(d)  OoodmUl:  distohition:  death, 

10.— A  clause  in  articles  of  partnership,  pro- 
viding in  the  case  of  the  death  of  a  partner 
within  the  time  fixed  by  the  articles  for  payment 
to  his  executors  of  a  sum  as  purchase-money 
for  his  interest  in  the  goodwill,  was  held  to 
apply  to  the  partnership  at  will  carried  on  after 
the  expiration  of  the  term.  The  price  of  the 
goodwill  was  held  on  the  construction  of  the 
whole  deed  to  include  capital.  Cox  v.  Wil- 
loughbyy  49  Law  J.  Rep.  Chanc.  237 :  Law  Rep. 
18  Ch.  D.  863. 

(<?)  Parol  variation :  settlement  of  aootnmtt. 

11.— Where  by  partnership  articles  it  was 
agreed  that  the  accounts  should  be  settled  half- 
yearly,  at  Lady  Day  and  Michaelmas,  and  that 
on  the  death  of  a  partner  his  share  should  be 
taken  at  the  amount  settled  by  the  last  half- 
yearly  account,  and  it  was  subsequently  arranged 
by  parol  that  the  accounts  should  be  settled 
once  a  year,  namely,  at  Michaelmas :— Held, 
that  this  parol  variation  did  not  affect  the 
money  interests  of  the  partners,  and  that  upon 
the  death  of  a  partner  in  May  the  accounts 
must  be  settled  up  to  the  25th  of  March  pre- 
vious.   Zawes  V.  Lawes,  Law  Bep.  9  Ch.  D.  98. 

(C)  Propbbtt  of  Pabtnbbship. 

(a)  OoodToiU, 

(1)  Valuation  of. 

12.— It  is  now  settled  that  goodwill  is  ordi- 
narily a  distinct  part  of  the  property  of  a 
trading  partnership  ;  and  therefore  under  a 
provision  in  partnership  articles  for  valuation 
of  the  partnership  property  and  effecta  at  its 
close,  the  goodwill  is  a  matter  for  valuation. 


Hail  V.  HM  (20  Beav.  139),  and  JSurfield  v. 
Rouch  (31  Beav.  241)  not  followed.    Reynoldi 
V.  BuUoek,  47  Law  J.  Bep.  Chanc.  773. 
[And  see  No.  10  supra.] 

(2)  As9i{^ment  of:  right  to  vte  name  iff  firm. 

13. — The  assignment  of  the  goodwill  of  a 
business  includes  the  exclusive  right,  as  against 
the  assignor,  to  continue  the  use  of  the  name 
and  style  of  the  firm  under  which  the  business 
has  been  carried  on;  and  this  rule  applies 
although  the  name  of  the  assignor  is  the  name 
or  part  of  the  name  of  the  firm.  Ijovy  v. 
Walh&r  ( App.),  48  Law  J.  Bep.  Chanc.  273 ;  Law 
Bep.  10  Ch.  D.  436. 

When  a  partner  retires  from  a  firm  the  ontu 
is  on  him  to  give  notice  of  the  fact  to  all 
persons  with  whom  the  firm  have  had  dealings ; 
and  if  he  do  not,  he  will  remain  liable  for 
the  debts  of  the  firm.    Ibid. 

Dictum  of  Cairns,  L.C.,  in  Maxwell  v.  Hogg 
(36  Law  J.  Bep.  Chano.  433;  Law  Bep.  2 
Chanc.  307),  that  a  man  has  a  right  of  property 
in  his  name,  dissented  from.    Ibid. 

Sale  of  goodwill :  implied  contract  net  to  $olioU 
custom  of  former  customers.     [SeeVEMDOB 

AND  PUBCHASBB,  13,  14.] 

(b)  Banking  accounts. 

14. — Upon  the  death  of  one  partner  in  a  firm 
having  an  account  at  a  banker's  the  surviving 
partner  has  a  right  to  draw  cheques  upon  the 
partnership  account.  Backhouse  v.  Charlton, 
Law  Bep.  8  Ch.  D.  444. 

Where  accounts  are  kept  by  a  firm  at  a 
banker's,  each  partner  having  a  right  to  draw 
cheques,  and  accounts  are  also  kept  there  by  the 
individual  partners,  the  bankers  are  not  bound 
to  enquire  into  the  propriety  of  any  transfer  of 
funds  from  and  to  the  different  accounts.   Ibid. 

Farming  business:  tenants  in  common.      [See 
Tbnant  in  Common,  3.] 

(D)  Liability  of  Pabtnbbship  fob  Acts 

OF  Mbmbbbs. 

(a)  Power  to  bind  firm  by  biU  of  exchange. 

15. — A  partner  has  no  implied  authority  to 
bind  his  firm  by  issuing  acceptances  in  blank. 
Hogarth  v.  Latham  <^  Company  (App.),  47  Law 
J.  Bep.  Q.B.  339 ;  Law  Bep.  3  Q.B.  D.  643. 

F.,  of  the  firm  of  L.  &;  Co.,  gave  an  acceptance 
purporting  to  be  made  by  the  firm,  with  a 
blank  for  the  name  of  the  drawer.  C.  gave  it 
to  H.  for  value.  H.  filled  up  the  Mil,  putting 
the  name  of  his  firm,  H.  &;  C,  as  drawers,  and 
indorsed  it  to  himself,  knowing  when  he  did  so 
that  F.  had  no  authority  to  accept  the  bill : — 
Held,  that  L.  &;  Co.  were  not  liable  on  the  bill 
at  the  suit  of  H.    Ibid. 

Semble,  that  a  bcTia  fide  holder  for  value  to 
whom  the  bill  had  come  in  a  perfect  state 
would  have  been  entitled  to  sue.    Ibid. 

IQ. — Action  on  two  bills  of  exchange,  on^ 
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indorsed  by  the  defendant  W.  B.,  the  other  ad- 
dressed to  him  as  '*  Mr.  W.  B^  Chemical  Works, 
B.,"  and  accepted  "W.  B."  The  defendant 
W.  B.  carried  on  a  chemical  business  at  B. 
In  1878  he  and  the  defendant  M.  became  part- 
ners, and  thenceforth  carried  on  the  same  busi- 
ness at  the  same  place  under  the  same  name, 
•*  W.  B."  The  account  of  the  defendant  W.  B. 
at  the  bank  became  the  firm  account,  and  no 
alteration  was  made  either  in  the  name  or  the 
mode  of  keeping  that  account.  It  was  agreed 
that  the  defendant  M.  should  be  a  dormant 
partner,  that  the  defendant  W.  B.  should  manage 
the  business,  and  that  neither  partner  should 
draw,  indorse  or  accept  bills  without  the  written 
consent  of  the  other.  The  bills  sued  on  were 
made  after  the  formation  of  the  partnership, 
and  were  negotiated  by  the  defendant  W.  B. 
without  the  knowledge  or  consent  of  the  defen- 
dant M.  in  renewal  of  accommodation  transac- 
tions entered  into  prior  to  the  partnership.  The 
proceeds  of  the  two  bills  were  paid  into  the  ac- 
count at  the  bank.  W.  B.  drew  on  this  account 
for  goods  supplied  to  the  business,  but  also 
drew  out  for  his  private  purposes  sums  exceeding 
in  amount  the  proceeds  of  these  bills,  and  he 
never  treated  these  accommodation  transactions 
as  part  of  the  chemical  business,  nor  did  he 
consider  that  he  was  binding  the  partnership 
by  them.  The  plaintiffs,  when  they  discounted 
the  bills,  did  not  know  of  the  existence  of  M. 
or  of  the  partnership.  The  jury  found  that  the 
signature  "  W.  B."  on  each  of  the  bills  was  in- 
tended to  denote  the  firm :— Held  (aflarming  the 
decision  of  the  Common  Pleas  Division,  48  Law 
J.  Bep.  C.P.  428 ;  Law  Bep.  4  C.P.  D.  204),  that 
the  finding  of  the  jury  was  against  the  weight 
of  evidence ;  that  there  was  nothing  to  prevent 
the  defendant  M.  from  denjring  his  liability  upon 
these  bills  to  which  he  was  no  party,  and  from 
which  he  derived  no  benefit ;  that  he  was  not 
liable  on  them,  and  that  judgment  ought  to  be 
entered  for  him.  Held  also  (reversing  the  de- 
cision of  the  Common  Pleas  Division),  that 
where  a  signature  to  a  bill  is  common  to  an  in- 
dividual, and  a  firm  of  which  the  individual  is 
a  member,  and  when  the  individual  carries  on 
no  business  separate  from  the  firm^  there  is  a 
presumption  that  the  bill  is  given  for  and  is 
binding  on  the  firm.  The  Yorkshire  Ba/tiUng 
Compcmy  v.  BeaUon  and  My  cock;  The  Leeds 
and  Camty  Baaik  v.  The  Same  (App.),  49  Law 
J.  Bep.  C.P.  380  J  Law  Bep.  5  C.P.  D.  109. 

(Jb)  Renewal  of  lease  by  one  partner  in  own 

name, 

17. — In  a  partnership  at  will  there  is  no  im- 
plied authority  at  law  giving  to  one  partner, 
without  the  consent  of  his  co-partner,  power,  on 
the  expiration  of  the  lease  of  the  premises 
where  the  partnership  business  is  being  carried 
on,  to  take  a  renewed  lease  of  the  same  premises 
or  a  lease  of  any  other  premises,  for  the  purpose 
of  carrying  on  the  partnership  business,  or  any 
portion  of  it.      ClewetvU  v.  Norris  (App.),  47 


Law  J.  Bep.  Chanc  546 ;  Law  Bep.  8  Ch.  D. 
129. 

The  same  rule,  in  the  absence  of  stipulations 
to  the  contrary,  applies  to  partnerships  created 
by  deed.    Ibid. 

Semble,  that  the  rule  would  equally  apply 
where  partnership  premises  are  burnt  down  or 
otherwise  destroyed,  or  are  taken  by  a  railway 
or  any  other  corporation  under  the  powers  of 
their  special  Act.    Ibid. 

{p)  Stibmission  to  arbitration :  negligence  of 
managing  partner, 

18. — The  managing  partner  of  a  colliery 
worked  beyond  the  boundaries  of  the  colliery 
without  proper  enquiry  as  to  such  boundaries, 
and,  after  notice  from  the  adjoining  owner  that 
he  was  committing  a  trespass,  recklessly  con- 
tinued such  workings  without  consulting  his 
co-partners  under  the  bofia  fide  belief  that  the 
adjoining  owner  had  no  title  to  the  disputed 
area.  An  action  against  him  for  trespass  and 
damages  by  the  adjoining  owner  was  referred  to 
arbitration.  The  co-partners  had  no  knowledge 
of  the  action  until  after  the  reference  had  been 
agreed  to.  They  attended  the  reference,  how- 
ever, and  did  not  object  to  it.  The  arbitrator 
found  that  a  trespass  had  been  committed,  and 
assessed  the  damages  at  6,0002.  The  co-partners 
refusing  to  contribute,  the  managing  partner 
brought  an  action  against  them,  claiming  a  de- 
claration that  the  6,000/.  damages  was  a  part- 
nership debt,  and  that  the  defendants  were 
bound  to  contribute  rateably  to  it : — Held,  that 
the  co-partners  had  acquiesced  in  the  arbitra- 
tion, and  were  bound  by  the  award,  which  was 
equivalent  to  a  verdict  by  a  jury,  and  the 
judgment  of  the  Court  thereon.  Thomas  v. 
Atherton  (App.),  48  Law  J.  Bep.  Chanc.  370; 
Law  Bep.  10  Ch.  D.  185. 

But  held,  that,  inasmuch  as  the  managing 
partner  had  acted  with  culpable  negligence  in 
continuing  to  work  in  the  disputed  area  after 
notice  from  the  adjoining  proprietor,  and  with- 
out consulting  his  co-partners,  he  alone  was 
liable  for  the  damages.    Ibid. 

(d)  Joint  and  several  liability :  effect  ofjudg' 
ment  against  oo-partner. 

10. — The  defendant  being  jointly  interested 
with  W.  k  Co.  in  a  contract  in  respect  of  which 
they  were  indebted  to  the  plaintiff,  the  plaintiff 
recovered  judgment  against  W.  k  Co.  W.  k  Co. 
afterwards  became  bankmpt.  The  plaintiff 
proved  against  their  estate,  and  then  brought  an 
action  on  the  contract  against  the  defendant : — 
Held,  that  the  judgment  obtained  against  W.  k 
Co.  was  a  bar  to  the  action.  KendaM  v.  Hamil- 
ton (App.),  47  Law  J.  Bep.  C.P.  666 ;  Law  Bep. 
3  C.P.  D.  403 ;  affirmed  by  the  House  of  Lords, 
48  Law  J.  Bep.  C.P.  706 ;  Law  Bep.  4  App.  Cas. 

Partnership  debts  are  not  necessarily  joint  as 
well  as  several,  the  liability  of  the  estate  of  a 
deceased  partner  on  a  partnership  contract  being 
based  on  the  ground  that  where  there  is  no 
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Bnrvivarship  of  inierest  there  ought  not  to  be 
survivorship  of  liability.    Ibid. 

(e)  Ostensible  partner. 

20. — A  bank  proved  in  the  liquidation  of  A. 
for  a  debt  of  5,600Z.,  which  they  claimed  from 
him,  and  afterwards  sued  for  the  same  debt  S., 
who  had  given  them  a  guarantee  of  1,0002.  on 
behalf  of  A.,  and  whom  they  alleged  to  have 
been  a  partner  with  A.  8.  denied  the  partner- 
ship, and  ultimately  a  compromise  was  entered 
into  between  him  and  the  bank,  by  which  the 
bank  were  to  receive  2,800Z.  in  satisfaction  of 
their  claim  against  him  and  against  another 
person  who  had  given  another  guarantee  on  be- 
half of  A.  The  guarantee  of  S.  was  given  up 
to  him,  with  a  receipt  indorsed  upon  it  by  the 
bank,  expressed  to  be  for  1,000Z.,  "in  payment 
and  discharge  of  the  within  guarantee,  and  also 
of  all  claims  against  him  in  reference  to  or  in 
connection  with  "  A.'s  firm : — Held  (by  the  Court 
of  Appeal),  that,  assuming  S.  to  have  been  a 
partner  with  A.,  this  receipt  did  not  operate  as 
a  release  of  S.,  and  consequently  that  the  bank 
were  entitled  to  maintain  their  proof.  Ex  parte 
Good ;  in  re  ArmUage  (App.),  46  Law  J.  Rep. 
Bankr.  66 ;  Law  Bep.  5  Ch.  D.  46. 

Per  Bacon,  C.J. — The  rule  that  a  release  of 
one  joint  debtor  operates  to  release  the  other 
also  is  founded  upon  the  fact  that  the  second 
would,  if  he  were  sued  by  the  creditor,  have  a 
right  to  enforce  contribution  from  the  first. 
The  rule,  therefore,  does  not  apply  to  a  release 
of  a  merely  ostensible  partner,  between  whom 
and  the  person  with  whom  he  has  held  himself 
out  to  be  a  partner,  no  such  right  of  contribution 
exists.    Ibid. 

The  bank's  proof  was  sent  to  the  trustee  in 
December,  1872.  In  December,  1876,  he  gave 
notice  of  rejection : — Held  (by  Bacon,  C.J.),  that 
it  was  too  late  for  the  trustee  to  proceed  in  that 
way,  but  that  the  proper  course  would  have 
been  to  apply  to  the  Court  under  rule  73  to  have 
the  proof  expunged.    Ibid. 

[And  see  Baukbuptcy,  D  14.] 

Stock  in  company  in  name  of  partners.    [See 
Trust,  D  16.] 

Stoppage  in  transitu :  common  xioHner,     [See 
Salb  of  Goods,  SO.] 

(E)  Dissolution. 

(a)  Retwm  ofjyremium. 

21, — A  partner  whose  misconduct  has  cause<l 
a  dissolution  is  not  entitled  to  any  return  of 
premium.  BVuok  v.  Capsticht  48  Law  J.  Rep. 
Chanc.  766;  Law  Rep.  12  Ch.  D.  863. 

(fi)  Fraud:  U&nonoMets  for  purchase-money. 

22.  —An  incoming  partner  set  aside  the  agree- 
ment for  partnership  on  the  ground  of  misrepre- 
sentation : — Held,  that  he  was  entitled,  subject 
to  the  satisfaction  of  partnership  debts,  to  a  lien 


on  the  partnership  assets,  both  for  purchase- 
money  and  partnership  disbursements.  Mycock 
V.  Beatson,  49  Law  J.  Rep.  Chanc.  127;  Law 
Rep.  13  Ch.  D.  384. 

{c)  Agreement  for  repayment  of  balances  out  of 

the  business. 

23. — An  agreement  between  four  partners 
recited  that  they  had  considerable  sums  em- 
ployed in  the  business,  which  it  might  be  im- 
practicable or  highly  detrimental  to  repay  from 
the  business  immediately  after  the  retirement 
or  decease  of  either  of  them,  and  provided  that 
in  case  of  the  retirement  or  death  of  either,  the 
balance  due  to  such  retiring  or  deceased  partner 
should  be  "  repaid  out  of  the  business  by  the 
continuing  or  surviving  partners,"  by  annual 
instalments  of  2fiOOL  One  partner  died,  and 
his  share  in  the  business  was  ascertained  in  suits 
instituted  for  that  purpose  and  for  the  adminis- 
tration of  his  estate,  to  be  64,000/.,  and  the 
instalments  were  directed  to  be  paid  by  the 
surviving  partners,  and  the  survivors  and  sur- 
vivor of  them,  until  further  order.  After  some 
years  two  of  the  surviving  partners  died,  and 
then  the  third  became  insolvent : — Held  (afllrm- 
ing  the  decision  of  the  Master  of  the  Rolls), 
that  the  estates  of  the  two  were  liable  for  the 
unpaid  balance  of  the  64,000Z.  Wilmer  v. 
Cwrrey  (2  De  Gex  &  S.  347)  observed  upon. 
Bereiford  v.  Browning  (App.),  46  Law  J.  Rep. 
Chanc.  36 ;  Law  Rep.  1  Ch.  D.  30. 

(rf)  Business  carried  on  by  surviving  partner. 

24. — A.  and  B.  entered  into  partnership  in 
the  business  of  oil  and  lamp  sellers,  for  a  term 
of  ten  years,  under  articles  which  provided  that 
after  payment  of  interest  on  their  respective 
capitals,  the  net  profits  should  be  divided  equally 
between  them.  The  ten  years*  term  having  ex- 
pired, A.  and  B.  continued  to  cany  on  the  busi- 
ness imtil  A.'s  death,  as  a  partnership  at  will, 
on  the  footing  of  the  partnership  articles. 
After  A.'s  death,  B.,  without  the  consent  of 
A.'s  representatives,  and  claiming  (but  as  the 
Court  held  erroneously)  to  be  entitled  so  to  do 
under  a  clause  in  the  articles,  continued  to  carry 
on  the  business  alone  for  a  period  of  three  years, 
retaining  and  employing  the  capital  of  A.  therein. 
At  the  time  of  the  constitution  of  the  partner- 
ship, and  at  all  times  subsequently,  the  capital 
of  A.  largely  exceeded  that  of  B.  In  a  part- 
nership suit  by  the  representatives  of  A.  against 
B., — Held,  that  after  making  a  proper  allow- 
ance to  B.  for  his  services  in  managing  and 
carrying  on  the  business  during  the  three  years, 
the  profits  earned  during  that  period  were  di- 
visible rateably  between  the  representatives  of 
A.  and  B.,  according  to  the  proportions  in  which 
the  partners  were  entitled  to  the  capital  em- 
ployed in  the  business.  Yates  v.  Finn,  49  Law 
J.  Rep.  Chanc.  188 ;  Law  Rep.  13  Ch.  D.  839. 

Assignment  of  lease  to  otic  partner.  [See  LbasB| 
13.] 
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(F)  Chanob  of  Firm  :  Novation  op  Con- 

tract. 

26.— Previously  to  1872  A.  and  B.  were  part- 
ners as  bankers.  In  that  year  they  took  in  two 
new  partners.  Very  shortly  after  the  partners 
were  taken  in  A.  died.  In  1874  B.  died.  In  1876 
the  bank  went  into  liquidation.  The  bank  was 
in  the  habit  of  i^uing  deposit  receipts  to  cus- 
tomers who  left  money  with  them.  When  the 
account  on  deposit  was  altered  the  note  was 
changed.  The  depositors  at  the  time  of  the 
banlmiptcy  all  proved  against  the  estate  of  the 
two  surviving  partners  for  the  amount  of  their 
claims,  but  those  who  had  deposits  prior  to  the 
admission  of  the  new  partners  desired  to  prove 
against  the  estate  of  A.  Three  test  cases  were 
taJcen,  one  in  which  the  deposit  receipt  had  not 
been  changed  since  the  new  partners  had  been 
admitted.  Another,  where  the  note  had  been 
changed  and  the  account  increased.  Another, 
where  the  note  had  been  changed  and  the  ac- 
count diminished.  All  the  depositors  had  re- 
ceived interest  from  the  new  partners : — Held» 
that  in  all  three  cases  there  had  been  complete 
novation,  and  that  therefore  the  depositors  were 
not  entitied  to  prove  against  A.'s  estate.  Bil- 
borough  v.  Bblmes,  46  Law  J.  Eep.  Chanc.  446 ; 
Law  Bep.  6  Ch.  D.  255. 

Chntinuation  after  dissolution :  operation  of  old 
articles,    [See  No.  10  supra.] 

(G)  Rights  of  Gbbditobs  of  Bankbupt 

Pabtnbbship. 

26.--The  rights  of  the  joint  creditors  of  a 
firm  cannot  be  affected  by  any  act  of  one 
member  of  that  firm.  Exports  Th8  Marichester 
and  County  Bank;  in  re  MeUor,  48  Law  J.  Rep. 
Bankr.  94 ;  Law  Rep.  12  Ch.  D.  917  (on  app. 
Law  Rep.  IS  Ch.  D.  465). 

A.  &  B.  carried  on  in  partnership,  under  the 
firm  of  A.  &;  Co.,  a  business  of  which  the  capital 
and  stock-in-trade  belonged  to  A.  A.  died, 
having  appointed  B.  k  C.  his  executors,  with 
power  to  continue  to  carry  on  the  business,  and 
to  employ  in  it  his  capital  and  stock-in-trade. 
B.  &  C.  carried  on  the  business  under  the  same 
firm  of  A.  k.  Co.,  and  continued  to  use  in  it  A.'s 
capital  and  stock-in-trade.  B.  &  C.  became 
bankrupt.  Part  of  the  stock-in-trade  which 
existed  at  A.'s  death  still  remained  in  specie : — 
Held,  that  the  joint  creditors  of  A.  &  B.  were 
entitled  to  have  the  joint  assets  of  A.  k  B, 
which  remained  in  specie  applied  firat  in 
payment  of  their  debts.  Eos  parte  Morley  (43 
Law  J.  Rep.  Bankr.  28)  followed.  In  re  Simp- 
son (43  Law  J.  Rep.  Bankr.  147)  distinguished. 
Ibid. 

Joint  and  separate  estates :  procf  of  joint  ere- 
ditor  against  separate  estate,  [See  Bank- 
BUPTcr,  D  16.] 

Proof  against  joint  estate :  debt  incurred  by 
fraud,    [See  Bankruptcy,  D  17.] 

DlOXBT,  1875-1880. 


(H)  JuMSDicrnoN  and  Practicb  in 
Pabtnbrship  Actions. 

(a)  Action  to  restrain  brea^sh  of  covenant. 

27. — An  action  to  restrain  breach  of  a  part- 
nership covenant  will  lie,  although  the  plaintiff 
does  not  pray  for  a  dissolution.  Watney  v.  Tristt 
45  Law  J.  Rep.  Chanc.  412. 

(J)  Costs, 

28. — The  costs  of  a  partnership  action  which 
has  been  occasioned  by  no  fault  on  either  side, 
should  be  ordered  to  be  paid  out  of  the  partner- 
ship assets,  following  the  ordinary  rule  in  ad- 
ministration actions ;  but  where  the  action  has 
been  rendered  necessary  by  the  misconduct  of 
either  party,  the  Court  has  jurisdiction,  and 
should  order  that  party  to  pay  the  costs  occar 
sioned  by  his  misconduct.  Jfamer  v.  Giles; 
OHes  V.  JSdmer,  48  Law  J.  Rep.  Chanc.  508 ; 
Law  Rep.  11  Ch.  D.  942. 

20. — The  costs  of  a  partnership  action  are 
payable  out  of  the  net  partnership  assets  which 
remain  after  first  paying  the  partnership  debts, 
including  any  balances  which  may  be  found 
due  from  the  partnership  to  either  of  the  part- 
ners. Austin  V.  Jackson  (Law  Rep.  11  Ch.  D. 
942  n.)  approved  and  followed.  Potter  v.  Jack- 
son, 49  Law  J.  Rep.  Chanc.  232 ;  Law  R^.  13 
Ch.  D.  845. 

Action :  pleading :  demurrer :  Statute  of  limi- 
tations, [See  Limitations,  Statutb  of, 
13.] 

Admission  qf  partnership  agreement  with  denial 
that  terms  agreed  upon,  [See  Practicb, 
W9.] 

Agreement  between  firm  qf  publishers  and  au- 
thor :  determination  qf  agreement  by  complete 
change  qf  members  of  firm,  [See  Contract, 
26.] 

Opening  settled  accounts  between  partners: 
Uberty  to  surcharge  and  falsify.  [See  Ac- 
count, 1.] 

Payment  into  court  upon  admission,  [See 
Practicb,  V  5.] 

PARTY  WALL. 

In  the  absence  of  evidence  as  to  the  owner- 
ship of  a  party  wall,  a  jury  is  entitled  to  find 
that  it  is  owned  by  the  adjoining  proprietors  as 
tenants  in  common.  The  Standard  Bank  of 
British  South  Africa  v.  Stokes,  47  Law  J.  Rep. 
Chanc.  654 ;  Law  Rep.  9  Ch.  D.  68. 

At  common  law  there  was  no  action  against 
a  tenant  in  common  for  pulling  down  a  party 
wall  for  the  purpose  of  building  a  new  one,  or 
for  repairing  a  party  wall,  or  for  replacing  an 
old  foundation  by  a  new  one,  even  without  no- 
tice to  the  adjoining  owner.  In  such  a  case 
there  is  no  destruction  or  destructive  waste. 
Ibid. 

But  the  rights  and  duties  of  adjoining  own- 
ers, as  defin^  by  the  Metropolitan  Buildings 
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Aot,  1865,  are  in  substitation  of  those  which 
existed  at  common  law,  and  are  not  merely  an 
addition  thereto.    Ibid. 

The  plaintifib  and  the  defendant  were  ad- 
joining owners,  and  there  was  a  party  wall 
between  their  respective  premises.  The  defen- 
dant gave  notice,  under  the  86th  section  of  the 
Metropolitan  Buildings  Act,  of  his  intention  to 
raise  the  party  wall  and  do  other  works.  By 
that  section  the  plaintiffs  were  to  express  as- 
sent to  the  work  within  fourteen  days,  or  dis- 
sent was  to  be  inferred.  Each  party  appointed 
a  surveyor;  bat  the  plaintiffs  never  expressed 
assent  to  the  work,  although  correspondence 
passed  between  them  and  the  defendant.  By 
the  7th  section,  in  case  of  difference  between 
the  parties,  unless  they  agree  to  appoint  one 
surveyor,  they  are  each  to  appoint  one,  and 
those  two  to  appoint  a  third,  and  snch  one  or 
two  or  three  surveyors  are  to  make  an  award: 
'—Held,  that,  in  the  absence  of  consent  by  the 
plaintiffs,  a  difference  had  arisen,  and  the  de- 
fendant was  committing  a  breach  of  the  Act  in 
proceeding  with  the  work  without  such  appoint- 
ment of  surveyors  and  award.    Ibid. 

The  term  "  raise  "  in  sub-section  6,  section 
82,  is  not  confined  to  raising  above  ground,  but 
includes  raising  a  wall  by  something  added  to 
the  foundation.    Ibid. 

[And  see  Landlord  and  Tenant,  3 ;  Mb- 

TBOPOLIfl,  2,  8.] 
PASSAGE  COURT. 

[See  LlVEBFOOL  PAflSAaS  COUBT.] 

PASSENGER. 
[See  Cabbibb,  7-20 ;  Railway,  14-19.] 
PatMenger  duty,    [See  Railway,  31.] 

PAST  MEMBERS. 
[See  Company,  H  68,  69.] 

PASTURE. 

Lamm/u  lands :  suit  by  commoner.    [See  Com- 
mon, 1,  2.] 

Lease  from  local  hoard  :    right  to  pasturage. 
[See  Highway,  16.] 


ight  of  lord  to  approve  waste.     [See  Com- 
mon, 4.] 

PATENT. 

(A)  Validity  op. 

(a)  Report  of  pubUe  qfficer :  want  of  nO' 

velty. 
(fi)  Fvrgt  amd  true  inventor :  prior  publu 

cation, 
(0)  Paten;t  for  oomhinatum, 

(B)  Spboification. 

(a)  Provisional  speoifieation :  nature  and 

effect  of. 
(P)  Claim  in :  nature  and  effect  of 
^0)  Amendment  of. 


(C)  Sbalino. 

(D)  Liobncb. 

(E)  Inpbingbmbnt. 

(a)  What  amounts  to. 

(h)  Principal  and  agent. 

(c)  Contract   with   Crown :   purchase    or 

agency, 
(ji)  Injwustum:  when  gra/nted. 

(F)  Expibation:  Fobbign  Patbnt. 

(G)  Pbolongation  of. 

(H)  JuBiSDionoN  and  Pbaoticb  in  Actions 

AS  TO. 

(a)  Ii0tmcticn  against  foreign  sovereign. 

(b)  Discovery  and  particulars, 
{c)  Evidence  of  breaches. 

Id;)  Mode  rf  triaX. 

{e)  Interlocutory  injunction. 

(/)  Effect  of  disclaimer. 

[Regulations  as  to  preparation  and  passing 
of  letters  patent.    43  &  44  Vict.  c.  10.  ss.  3,  4.] 


(A)  Validity  op. 

(a)  Report  qf  pubUe  officer :  want  of  novelty. 

1. — The  Board  of  Trade,  under  the  City  of 
London  Gas  Act,  1868,  appointed  three  gas 
referees,  whose  duties  were  to  inspect  the 
works  of  the  gas  companies,  with  the  view  of 
ascertaining  the  means  adopted  therein  for 
purifying  gas,  and  to  test  the  gas  and  prescribe 
the  maTiTniim  of  impulty  to  be  allowed ;  the 
companies  were  required  by  the  Act  to  give  to 
the  referees  all  facilities  for  the  performance  of 
their  duties.  The  referees  made  ezperimentie 
at  the  respondents*  works,  with  a  view  to  im- 
provements in  the  purification  of  gas ;  and  in 
January,  1872,  drew  up  a  report  thereon,  which 
three  months  afterwards  they  submitted  to  the 
Board  of  Trade.  Shortly  before  the  report  was 
submitted,  one  of  the  referees  took  out  a  patent 
for  improvements,  the  principle  of  which  had 
been  indicated  in  the  report : — Held  (affirming 
the  decision  of  the  Court  of  Appeal,  46  Law  J. 
Rep  Chanc.  843 ;  Law  Rep.  2  Ch.  D.  819),  that 
the  material  processes  claimed  by  the  specifica- 
tion were  shewn  by  the  evidence  to  have  been 
known  to  and  used  by  the  public  before  the 
date  of  the  patent,  and  that,  even  if  it  had 
been  otherwise,  all  the  contents  of  the  report 
were  public  property,  so  that  there  was  no  con- 
sideration for  a  patent.  Held,  also,  that  the 
referees  were  bound  to  give  to  the  public  the 
full  benefit  of  all  discoveries  made  by  them  in 
the  course  of  their  official  investigations,  and 
that  it  was  ultra  vires  for  them  to  agree  to  treat 
any  communication  by  one  of  their  number  as 
confidential,  so  as  to  enable  him  to  take  out  a 
patent  for  such  discovery.  Patterson  v.  The 
Gas  Light  and  Cohe  Company  (H.L),  47  Law 
J.  Rep.  Chanc.  402 ;  Law  Rep.  3  App.  Cas.  239. 

(b)  First  and  true  vn/ventor :  prior  publication. 

2, — ^Where  the  only  substantial  evidence  of 
prior  publication  of  an  invention  lay  in  the  fact 
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that  a  single  copy  of  an  American  book  had 
been  presented  to  the  Patents  Office  library, 
where  it  had  remained  oncatalogued  and  im- 
noticed, — Held,  that  this  did  not  amount  to  a 
prior  publication.  Plimpton  v.  SpUler,  47  Law 
J.  Rep.  Chanc.  211 ;  Law  Bep.  6  Ch.  D.  412. 

S* — A  man  is  the  •*  first  and  true  inventor  " 
within  the  Statute  of  Monopolies  (21  Jac.  1.  c 
8),  if  he  is  the  first  to  introduce  a  foreign  in- 
vention ;  or  is  the  first  to  take  out  a  patent  in 
the  case  of  contemporaneous  inventions;  or 
patents  an  invention  previously  invented,  but 
not  sufficiently  disclosed.  PUmpt&n  v.  Mal- 
ooliMotit  45  Law  J.  Bep.  Chanc.  605 ;  Law  Bep. 
3  Ch.  D.  531. 

To  avoid  a  patent  on  the  ground  of  prior 
publication,  it  is  not  enough  that  the  invention 
has  been  published;  it  must  have  been  made 
public  to  such  an  extent  that  a  knowledge  of 
it  may  be  assumed  among  persons  conversant 
with  the  subject.  Zcmg  v.  disbome  (31  Law  J. 
Bep.  Chanc.  769)  explained.    Ibid. 

A  prior  publication  to  avoid  a  patent  must 
contain  a  description  equivalent  to  a  sufficient 
specification.  Betts  v.  NeiUon  (37  Law  J.  Bep. 
Chanc.  321 ;  on  app.  40  Law  J.  Bep.  Chanc. 
817)  dissented  from.    Ibid. 

The  test  of  a  sufficient  specification  is  whe- 
ther it  would  enable  an  ordinary  workman, 
exercising  the  actual  knowledge  common  to  the 
trade,  to  make  the  machine.  It  need  not  give 
information  of  every  detail,  but  it  must  not  tax 
invention.    Ibid. 

4. — Where  an  invention  is  communicated  in 
England  by  one  British  subject  to  another,  the 
person  to  whom  the  communication  is  made  is 
not  the  "first  and  true  inventor"  within  21 
Jao.  1.  o.  3.  The  1^^  personal  representative 
of  an  inventor  who  has  not  taken  out  a  patent 
cannot  take  out  a  patent  for  such  invention. 
Ma/rtden  v.  The  SaviUe  Street  Foundry  and 
Enffvneerwig  Compamy,  Law  Bep.  3  Ex.  D.  203. 

6.— An  English  patent  may  be  granted  to  a 
foreigner  resident  abroad  for  an  invention 
communicated  to  him  by  another  foreigner 
resident  abroad.  In  re  Wirth's  Patent  (L.C.), 
Law  Bep.  12  Ch.  D.  303. 

(o)  Patent  for  oomMnation. 

6. — A  new  and  beneficial  combination  and 
application  of  old  machinery  is  properly  the 
subject-matter  of  a  patent.  Barrieon  v.  The 
Anderston  Foundry  Company  (H.L.  8c.),  Law 
Bep.  1  App.  Caa  574. 

Per  Lord  Cairns. — ^Where  there  is  a  patent 
for  a  combination,  the  combination  and  the 
merit  must  both  be  proved  by  evidence.    Ibid. 

(B)  Specification. 

(a)  Provisional  specification :  nature  and 

effect  of, 

7. — The  office  of  a  provisional  specification 

.is  not  to  give  information  to  the  public,  but 

only  to  protect  the  inventor  until  the  filing  of 


the  final  specification.  And  where  a  provisional 
specification  contained  a  description  of  an  in- 
vention, part  of  which  was  omitted  from  the 
final  specification,— Held,  that  the  part  omitted 
did  not  amount  to  prior  publication  of  the  in- 
vention so  as  to  avoid  for  want  of  novelty  a 
subsequent  patent  taken  out  for  such  omitted 
part.  Stoncr  v.  Todd,  46  Law  J.  Bep.  Chanc.  32 ; 
Law  Bep.  4  Ch.  D.  58. 

8. — ^A  provisional  specification  claimed  to 
use  a  solution  composed  of  two  substances  for 
the  purpose  of  preserving  animal  substances. 
The  complete  specification  lodged  six  months 
afterwards  claimed  a  solution  composed  of  one 
only  of  the  substances  so  claimed,  such  sub- 
stance having  been  previously  used  alone.  In 
an  action  for  infringement  of  the  patent  by 
using  such  one  substance  alone, — Held,  that 
although  the  process  set  forth  in  the  provisional 
specification  was  new,  yet  the  patent  did  not 
secure  to  the  patentees  the  invention  of  the  use 
of  the  one  substance  in  solution  as  set  out  in 
the  complete  spedfication.  JBaUey  v.  Roherton 
(H.L.  So.),  Law  Bep.  3  App.  Cas.  1055. 

(b)  Claim  in :  nature  and  effect  of. 

0. — The  office  of  the -claim  at  the  end  of  a 
specification  is  to  tell  the  public  exactly  what 
l&e  invention  is,  and  when,  according  to  the 
natural  construction  of  the  claim,  a  patent 
would  be  void  for  want  of  novelty,  the  patentee 
is  not  at  liberty  to  refer  to  the  descriptive  part 
of  and  drawings  accompanying  the  specifica- 
tion, for  the  purpose  of  validating  the  patent 
by  shevmig  that  some  other  is  the  true  construc- 
tion. Sinks  V.  The  Surety  Lighting  Company, 
46  Law  J.  Bep.  Chana  185  ;  Law  Bep.  4  Ch.  D. 
607. 

10. — The  object  of  a  claim  is  not  to  claim 
anything  which  is  not  mentioned  in  the  specifi- 
cation, but  to  disclaim  something  which  might 
otherwise  be  supposed  to  be  claimed,  and  it 
must  always  be  construed  with  reference  to  the 
whole  context  of  the  specification.  Plimpton 
V.  S^Uer  (App.),  47  Law  J.  Bep.  Chanc.  211 ; 
Law  Bep.  6  Ch.  D.  412. 

A  patentee  of  an  improvement  in  skates,  in  his 
specification  described  his  invention  as  relating 
to  an  improvement  in  attaching  the  rollers  or 
runners  to  the  stock  or  footstaiid  of  a  skate, 
whereby  the  rollers  or  runners  were  made  to 
turn  or  cant  by  the  rocking  of  the  stock  or 
f ootstand,  so  as  to  facilitate  the  turning  of  the 
skate  on  the  ice  or  fioor;  and  he  described 
also  a  mode  of  mn-lriTig  the  skate  applicable  to 
ice  by  substituting  fiat  rmmers  for  rollers,  and 
a  mode  of  securing  the  runners  by  damping 
them  between  pairs  of  discs,  the  runners  having 
smooth  angular  edges  so  that  they  might  be 
reversed  when  the  inner  edges  lost  their  an- 
g^arity  by  wear,  and  a  fresh  sharp  edge  ob- 
tained, and  when  both  edges  of  one  surface 
became  worn,  the  runner  might  be  inverted  and 
two  more  sharp  edges  obtained ;  and  he  claimed 
first  applying  rollers  or  rmmer?  to  the  stgc^c 
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or  f  ootstand  of  a  skate  as  described,  so  that 
the  rollers  or  roimers  might  be  clamped  or 
turned  so  as  to  cause  the  skate  to  be  moved  in 
a  curved  line;  and,  secondly,  the  mode  of 
securing  the  runners  and  making  them  re- 
versible as  above  described :— Held,  that  the 
second  part  of  the  claim  was  to  be  read  with 
reference  only  to  the  first  part,  and  not  as  a 
substantive  claim,  and  that  the  want  of  novelty 
in  the  second  part  of  the  claim  did  not  in- 
validate the  patent.    Ibid. 

11. — Where  part  of  an  invention  described  in 
a  specification  was  old,  but  the  rest  was  novel, 
useful  and  valuable, — ^Held,  that  the  specifica- 
tion was  valid  as  to  the  rest,  that  portion  being 
therein  properly  claimed.  Frea/r9on  v.  Xcw, 
Law  Bep.  9  Gh.  D.  48. 

12. — ^A  specification  which  describes  one  of 
the  materials  to  be  used  by  a  generic  term  com- 
prising a  variety  of  species  the  majority  of 
which  would  be  unsuitable,  is  bad.  So  also  if 
a  skilled  mechanic  would  not>  vrithout  perform- 
ing a  series  of  experiments,  be  able  to  construct 
the  machine  from  the  description.  By  the 
specification  of  a  machine  for  crushing  meal, 
l^e  rollers  between  which  the  meal  was  to  be 
crushed  were  described  as  *'  to  have  a  surface 
consisting  of  material  containing  so  much 
silica  as  not  to  colour  the  meal  or  flour.  I  pre- 
fer to  make  them  of  iron  coated  with  china, 
and  finally  turned  with  diamond  tools ; "  and 
the  claim  was  {inter  alia)  for  the  use  of  ma- 
terial "  of  the  hardness  required.*'  It  was  neces- 
sary to  make  the  rollers  of  a  very  hard  chipa, 
sucii  as  had  scarcely  been  made  in  Europe  during 
this  century,  and  peculiarly  tough,  and  to  fix. 
them  in  a  peculiar  manner  to  an  iron  core  or 
spindle  which  carried  them  ;  and  according  to 
the  evidence,  a  miller  or  a  skilled  mechanic 
would  not,  without  making  a  series  of  experi- 
ments, discover  of  what  china  the  rollers  must 
be  made  or  how  they  must  be  fixed  to  the 
spindle : — Held  (affirming  the  judgment  of  Fry, 
J.),  that  the  specification  was  bad  and  the 
patent  invalid.  PUmpton  v.  MaleoltMon  (see 
No.  3  supra)  explained.  Wegmanm  v.  Coreoran 
(App.),  Law  Rep.  13  Ch.  D.  65. 

Per  Fry,  J. — Although  the  grantee  of  a  patent 
for  an  invention  conununicated  to  him  by  a 
foreigner  resident  abroad  is  only  bound  to  tell 
the  public  all  that  he  himself  knows,  yet  if  the 
original  inventor  has  not  told  him  enough  to 
enable  him  so  to  describe  the  invention  as  that 
it  can  be  constructed  by  the  aid  only  of  the 
specification,  the  patent  will  be  invalid*    Ibid. 

(jo)  Amendment  of, 

18. — By  a  mistake  of  the  copyist  words  con- 
stituting a  complete  line  of  the  draft  specifica- 
tion were  omitted  from  the  engrossment  filed 
at  the  Great  Seal  Patent  Office  :— Held,  that  the 
Master  of  the  Bolls,  as  Keeper  of  the  Beoords, 
had  jurisdiction  to  order  the  mistake  to  be 
amended.  In  re  Jokmtm's  Patentt  46  Law  J. 
Bep.  Chauo,  055 ;  Law  Bep.  5  Ch.  D.  503. 


(G)  Skaliho. 

14.^In  certain  cases,  after  granting  oae 
patent,  the  Grown  will  grant  a  seoond  for  a 
similar  invention.  Two  patentees,  D.  and  B., 
applied  independently,  on  the  29th  of  April, 
1879,  for  letters  patent  for  similar  inventions, 
and  B.'s  letters  patent  having  been  sealed  on 
the  25th  of  July,  1879,  on  the  5th  of  August, 
1879,  he  entered  an  opposition  to  the  sealing  of 
D.'s  letters  patent.  Fraud  was  not  suggested : 
— Held,  that  D.'s  letters  patent  ought  to  be 
sealed  and  dated  as  of  the  day  of  applica- 
tion, which  was  also  the  date  of  B.'s  letters 
patent.  JSsf  parte  Bates  and  Redgate  (38  Law 
J.  Bep.  Ghanc.  601 ;  Law  Bep.  4  Ghanc.  577) 
questioned.  In  re  Derwig^s  Patent  (L.G.),  Law 
Bep.  13  Gh.  D.  393. 

15, — The  word  •«  caveat  **  in  the  Patent  Law 
Amendment  Act,  s.  20,  applies  to  anything  in 
the  nature  of  an  opposition  at  any  stage,  and  is 
not  confined  to  opposition  before  the  Lord 
Ghancellor.  There  is  jurisdiction  to  seal  a 
patent  notwithstanding  that  application  for  the 
seal  may  not  have  been  made  within  the  period 
of  provisional  protection  and  one  month  fur- 
ther, provided  the  delay  has  been  caused  by 
opposition,  and  in  such  a  case  the  Lord  Ghan- 
cellor can  extend  the  time  for  filing  the  final 
specification  beyond  one  month  aft^  t^e  ex- 
piration of  the  term  of  the  provisional  specifica- 
tion. Tn  re  Somenet  and  Walker's  Patent 
(L.G.),  Law  Bep.  13  Gh.  D.  397. 

(D)  LiCBNGB. 

16. — The  licensee  of  a  patent  cannot  dispute 
the  novelty  or  utility  of  tiie  patent  or  the  suffi- 
ciency of  the  specification.  Clark  v.  Adie — 
No.  2  (H.L.),  46  Law  J.  Bep.  Ghanc.  598 ;  Law 
Bep.  2  App.  Gas.  315. 

A.  obtained  a  patent  for  **  improvements  **  in 
horse-clipping  machines,  and  granted  to  G.  a 
licence  to  manufacture  machines  in  accordance 
with  the  patent.  The  improvement  described 
in  A.'8  specification  comprised,  among  other 
items,  the  parallelism  of  the  teeth  of  the  comb, 
and  the  addition  of  an  extra  comb-plate  when 
required  so  as  to  regulate  the  length  to  whioh 
the  hair  might  be  clipped.  G.  manufactured 
clippers  not  having  parallel  teeth  nor  an  extra 
comb-plate,  but,  in  other  respects,  similar  to 
those  patented  by  A.,  and  resisted  payment  of 
the  royalties  under  the  licence  in  respect  of 
these  clippers,  on  the  ground  that  the  remain- 
ing items  were  old,  and  that  the  specification 
must  be  so  construed  as  to  exclude  these  items 
from  the  claim.  As  evidence  in  support  of  this 
contention,  it  was  sought  on  behalf  of  G.  to  pro- 
duce prior  specifications  of  English  and  Ameri- 
can inventions : — Held,  that  upon  the  natural 
construction  of  the  specification  it  included  a 
claim,  not  only  in  respect  of  the  parallel  teeth 
and  extra  comb-plate,  but  also  in  respect  of  the 
other  items,  and  that  G.  was  not  entitled  to 
contest  the  validity  of  the  patent  so  as  to  ex- 
cuse him  from  payment  of  royalty  under  the 
licence.    Ibidt 
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(E)  INFBINOBMBNT. 

(a)  Wkoit  amounU  to. 

17. — Mere  private  experiment  is  not  an  in- 
fringement of  a  patent,  bat  private  manufac- 
ture with  a  view  to  sale  is,  although  no  sale 
has  actually  taken  place.  IVearson  v.  Zae,  Law 
Bep.  9  Ch.  D.  48. 

18. — Where  a  patent  is  taken  out  for  an  in- 
vention consisting  of  the  combination  in  one 
thing  of  several  subordinate  parts,  the  question 
whether  or  not  a  person  tiUdng  and  using  a 
certain  number  of  such  parts  and  omitting  others 
has  taken  the  substance  of  the  invention  and 
thereby  infringed  the  patent  is  a  question  not 
of  law,  but  of  fact,  to  be  decided  by  the  jury  or 
Court  with  reference  to  the  circumstances  of 
the  particular  case.  Clark  v.  Adie  (H.L.),  46 
Law  J.  Bep.  Ghanc.  586 ;  Law  Bep.  2  App.  Cas. 
316. 

Where  a  patent  is  taken  out  for  a  combina- 
tion, it  will  protect  the  several  suboidinate 
parts  and  all  subordinate  combinations  of  such 
parts,  provided  the  subordinate  parts  or  com- 
binations be  themselves  properly  subjects  for  a 
patent,  and  also  provided  that  it  is  clearly  and 
precisely  defined  by  the  specification  what  are 
the  subordinate  parts  or  combinations  of  parts 
in  respect  of  which,  as  well  as  the  entire  com- 
bination, protection  is  claimed.    Ibid. 

A  patent  was  taken  out  for  "  improvements  " 
in  a  machine  for  clipping  horses  and  other 
animals :  one  of  the  improvements  relied  upon 
was  the  combination  in  the  machine  of  four 
things,  via. — ^first,  the  arching  of  the  cutter- 
plate  so  as  to  give  elasticity ;  second,  the  use  of 
fixed  stems  instead  of  screws  to  connect  the 
cutter-plate  and  comb-plate ;  third,  the  adjust- 
ment of  certain  nuts  and  washers  so  as  to 
prevent  friction ;  and  fourth,  the  mode  of  com- 
municating motion  to  the  cutter-plate  so  as  to 
bring  it  into  the  true  time  of  catting.  The  first 
item  was  not  described  or  referred  to  in  the 
specification,  but  was  merely  shewn  by  certain 
drawings  attached  to  the  specification ;  each  of 
the  three  other  items  was  admitted  to  have 
been  well  known  and  used  in  the  trade ;  the 
specification  did  not  contain  any  distinct  claim 
in  respect  of  the  combination :— Held,  that  the 
specification  was  not  sufficient,  and  that  the 
combination  of  the  four  items  was  not  pro- 
tected by  the  patent.    Ibid. 

19.— Where  a  patent  has  been  granted  in 
England  for  a  new  process  for  producing  more 
cheaply  a  chemical  product  which  was  pre- 
viously known,  the  importation  and  sale  in 
England  of  this  substance  made  abroad  accord- 
ing to  the  patented  process  is  an  infringement 
of  the  patent.  Von  Heyden  v.  Newiadt  (App.), 
Law  Bep.  14  Ch.  D.  230. 

20.— A  patentee  is  entitled,  for  the  protec- 
tion of  his  patent,  to  give  notice  to  persons  in- 
tending to  deal  with  a  rival  patentee  that  they 
are  about  to  infringe  his  patent^  provided  such 
notices  are  given  bona  fide,  and  with  no  col- 
lateral object ;  and  a  patentee  is  not  bound  to 


follow  up  such  notices  by  l^al  proceedings, 
and  wiU  not  be  liable  to  an  action  for  damages 
for,  or  to  be  restrained  by  injunction  from, 
giving  the  notices.  If,  however,  a  patentee  in 
bad  faith,  or  knowing  that  he  has  no  valid 
patent,  threatens  customers  of  a  rival  patentee 
with  proceedings,  with  a  view  to  the  injury  of 
his  rival  in  his  trade,  he  will,  like  any  other 
person  making  a  &ise  assertion  to  the  injury  of 
another  in  his  trade,  be  liable  to  an  action  for 
damages,  and  may  be  restrained  by  injunction. 
A  patentee  is  also  liable  to  be  restrained  by  in- 
junction, notwithstanding  his  bona  fidei,  from 
continuing  to  issue  notices  of  infringement 
unless  he  proves  in  an  action  where  the  validity 
of  his  patent  is  in  issue  that  his  allegation  of 
infringement  is  true.  MoUint  v.  JBRnkg  (41 
Law  J.  Bep.  Chanc  358;  Law  Bep.  18  Eq. 
365)  ;  Axma/nn  v.  Lwnd  (43  Law  J.  Bep.  Chanc. 
655  ;  Law  Bep.  18  Eq.  330),  considered.  HtUtey 
V.  Brotherhood,  49  Law  J.  Bep.  Chanc.  786; 
Law  Bep.  15  Ch.  D.  514. 

A  subsisting  patent  is  presumed,  prima  faeiet 
to  be  valid,  and  an  interlocutory  injunction  will 
be  granted  to  restrain  an  infringement,  even 
when  the  patent  is  of  recent  date,  unless  the 
defendant  by  his  affidavits  shews  a  prima  faeie 
case  of  invalidity  to  be  determined  at  the  trial. 
Ibid. 

Leave  to  amend  a  statement  of  claim,  which 
contains  an  allegation  of  fraud  which  fails,  will 
not  be  granted.    Ibid. 

2L— In  April,  1877,  the  plaintifb  bought 
from  a  company  in  liquidation  a  patent  for  an 
invention  which  rendered  nitroglycerine  in- 
sensible to  shocks  and  capable  of  transport. 
The  plaintiffs  sued  the  defendants  for  infringe- 
ment, pleading  that  the  defendants  had  pur- 
chased "  lithofracteur "  (a  substance  made  in 
infringement  of  their  patent)  from  K.  k,  Co., 
of  Cologne,  which  was  delivered  to  the  defen- 
dants at  the  mouth  of  the  Thames,  and  kept  by 
them  either  ashore  or  afloat  in  British  waters, 
and  thence  exported.  The  defendants  admitted 
purchasing  lithofracteur  prior  to  April,  1877. 
At  the  tnal  the  plaintiffo  applied  to  add  the 
liquidator  of  the  old  company  as  co-plaintiff  in 
respect  of  acts  forior  to  April,  1877  :— Held,  that 
the  application  must  be  refused  and  the  evidence 
confined  to  acts  since  April,  1877.  Evidence 
was  opened  shewing  that  on  three  occasions 
lithofracteur  had  been  imported  to  London  by 
E.  &  Co.,  the  bills  of  lading  being  made  out  in 
the  names  of  K.  &  Co.,  and  indorsed  by  their 
manager  in  London  to  the  defendants,  who 
held  an  importation  licence.  The  defen- 
dants having  duly  obtained  leave  from  the 
Custom  House  authorities,  had  in  their  own 
names  procured  the  delivery  of  these  cargoes 
and  transhipped  them  to  lighters,  from  which 
they  were  afterwards  taken  and  dealt  with  by 
K.  &  Co.'s  London  manager.  There  was  evidence 
that  in  procuring  the  delivery  of  the  cargoes 
the  defendants  acted  merely  as  Custom  House 
acents  for  K.  &  Co.,  and  without  remuneration, 
^e  plaintiffs  asked  leave  to  amend  by  charging 
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the  defendants  with  infringement  as  such 
agents : — Held,  that  the  plaintiffs  ought  to  have 
liberty  to  amend  without  going  into  further 
evidence,  the  defendants  to  have  liberty  to 
amend  their  defence  and  adduce  evidence  in 
support,  and  the  costs  to  be  reserved.  Held 
also  (on  the  amended  pleadings),  that,  having 
regard  to  the  nature  of  the  invention,  the  pro- 
curing the  delivery  and  transhipment  of  the 
cargoes  was  a  user  of  the  plaintiffs'  invention^ 
and  that  whether  the  defendants  were  acting  as 
owners  or  as  agents  for  the  owners,  the  plain- 
tiffs were  equally  entitled  to  an  injunction 
against  them,  with  an  enquiry  as  to  damages, 
and  costs.  NobeVg  Explatwe  Company  v.  Jone» 
^  Ctmpamy,  49  Law  J.  Bep.  Chanc.  726. 

(h)  Principal  and  agent. 

22. — Improvements  in  "card"  covered  rollers 
were  the  subject  of  a  patent.  A.,  under  a  con- 
tract to  "clothe*'  rollers  for  B.,  made  cards, 
and  in  accordance  with  the  patent.  The  cards 
were  "  nailed  **  to  the  rollers  by  a  person  selected 
by  B.,  and  paid  by  A. : — Held,  that  the  "  nailer  " 
was  the  agent  of  A.,  and  that  A.  had  infringed 
the  patent.  8jfke$  v.  Howarth,  48  Law  J.  Bep. 
Chanc.  769;  Law  Bep.  12  Ch.  D.  826. 

(e)  Contract  frith  Cranm :  pwehase  or  agency. 

23. — The  appellant  was  the  assignee  of 
several  letters  patent  for  the  improvement  of 
breech-loading  fire-arms;  and  the  respondents 
were  a  joint  stock  company  who  entered  into  a 
contract  with  the  Secretary  of  State  for  War 
for  the  manufacture  and  delivery  of  certain 
rifles  for  the  public  service.  By  the  terms  of 
the  contract  the  tubes  and  stocks  of  the  rifles 
were  to  be  manufactured  by  the  respondents 
out  of  materials  supplied  by  the  Government. 
In  manufacturing  the  rifles  the  respondent  made 
use  of  the  processes  which  were  the  subject  of 
the  letters  patent.  In  an  action  for  infringe- 
ment of  the  letters  patent, — Held  (reversing  Sie 
judgment  of  the  Court  of  Appeal),  that  the  con- 
tract did  not  make  the  respondents  servants  or 
agents  of  the  Crown  within  the  decision  in  the 
case  of  Feather  v.  The  Queen  (6  B.  &  S.  257 ; 
35  Law  J.  Bep.  Q.B.  200),  so  as  to  absolve  them 
from  the  infringement,  and  that  they  were  con- 
sequently liable  in  the  action.  Dixon  v.  The 
London  Small  Arms  Company .  (B..h»),  46  Law 
J.  Bep.  Q.B.  617  ;  Law  Bep.  I  App.  Cas.  632. 

Bemarks  on  the  case  of  Feather  v.  The  Queen. 
Ibid. 

(jd)  If^vnetion  when  granted. 

24. — Where  the  owners  of  a  ship  fitted  it  up 
with  pumps  which  infringed  the  plaintiflf*s 
patent, — Held,  that  the  master  as  well  as  the 
owners  could  be  restrained  by  injunction  from 
using  such  pumps.  Adair  v.  Young  (App.), 
Law  Bep.  l2Ch.  D.  13. 

26. — Injunction  granted  to  restrain  a  threat- 
ened infringement,  although  there  was  no  proof 


of  actual  infringement.    Frearion  v.  Loe,  Law 
Bep.  9  Ch.  D.  48. 

[And  see  No.  20  supra.] 

(F)  BXPIRATION  :  FORBIGN  PATENT. 

26. — ^Where  letters  patent  in  this  country 
bear  date  before,  but  are  sealed  after  the  giant 
of  a  patent  in  a  foreign  country,  they  must  be 
taken  to  have  been  granted  on  the  day  of  the 
date  and  not  of  the  sealing,  and  will  not  there- 
fore, under  section  25  of  16  Jc  16  Vict.  c.  83, 
expire  with  the  foreign  patent.  Solite  v. 
Bohertion  (App.),  46  Law  J.  Bep.  Chanc.  1 ;  Law 
Bep.  4  Ch.  D.  9. 

(Q)  Pbolongation  of. 

27.— Bule  YL  of  the  Bules  in  Patent  CbaeB 
provides  that  "parties  served  with  petitions 
shall  lodge  in  the  Council  office,  within  a  fort- 
night after  such  service,  notice  of  the  grounds 
of  their  objections  to  the  granting  of  the  prayer 
of  such  petition : " — Held,  that  such  notice 
need  not  state  the  particulars  of  such  objections. 
In  re  BaWs  Patent,  48  Law  J.  Bep.  P.C.  24 ; 
Law  Bep.  4  App.  Cas.  171. 

Section  41  of  the  15  &  16  Vict,  c  83  does  not 
apply  to  proceedings  in  the  Privy  Council. 
Ibid. 

28. — ^When  the  utility  of  a  patent  has  not 
been  tested  by  actual  employment,  a  prima 
facie  presumption  is  raised  against  its  utility, 
and  such  presumption  can  only  be  rebutted  by 
strong  evidence  that  the  patent  is  of  practiciJ 
utility.  In  re  Hughes'  Patent,  48  Law  J.  Bep. 
P.C.  20 ;  Law  Bep.  4  App.  Cas.  174. 

(H)  Jurisdiction  and  Pbactiob  in  Actions 

AS  to. 

(a)  Injunction  against  foreign  sovereign. 

29. — The  Court  has  no  jurisdiction  to  restrain 
a  foreign  sovereign  from  removing  out  of  this 
country  property  belonging  to  him,  alleged  to 
be  an  infringement  of  an  English  patent,  and 
the  fact  that  such  sovereign  has  submitted  to 
be  a  defendant  for  the  purpose  of  recovering 
his  property  does  not  affect  his  rights.  VavaS' 
seur  V.  Krupp  (App.),  Law  Bep.  9  Ch.  D.  351. 

(Ji)  IHscovery  and  particulars. 

80. — Interrogatory  whether  certain  articles 
made  by  the  def endimt  were  not  identical  with 
those  patented  by  the  plaintiffs,  if  not,  how 
they  differed,  and  as  to  the  names  and  addresses 
of  persons  by  whom  the  defendant  alleged  prior 
user.  Answer  that  the  articles  differed,  but  the 
difference  could  only  be  pointed  out  by  ocular 
demonstration: — Held,  sufficient.  Held  also, 
that  the  defendant  was  bound  to  set  forth  some 
of  the  names  and  addresses.  Crossley  v.  Tom^y 
Law  Bep.  2  Ch.  D.  633. 

81. — In  a  patent  suit  the  form  of  order  re- 
quiring the  defendant  to  furnish  further  and 
better  particulars  of  objections,  should  follow 
the  words  of  section  41  of  the  Patent  Law 
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Amendment  Act,  and  require  the  defendant  to 
state  in  his  particulars  merely  "the  place  or 
places  at,  or  in  which,  and  in  what  manner,  the 
invention  is  alleged  to  have  been  used  or  pub- 
lished prior  to  the  date  of  the  patent,"  but  under 
such  an  order  the  defendant  must  furnish  full 
and  sufficient  particulars.  Flower  v.  Lhyd 
(App.)f  46  Law  J.  Bep.  Chanc.  746 ;  Law  Bep. 
6  Ch.  D.  297. 

(e)  Ihndenoe  cf  breaches, 

82. — Particulars  of  breach  of  a  patent  alleged 
divers  sales  between  certain  dates,  and  par- 
ticularly to  two  persons.  An  answer  of  the 
defendant  admitted  a  sale  to  H.,  a  third  person. 
Evidence  of  the  transaction  with  H.  was  ad- 
mitted against  the  defendant.  Sykes  v.  Sow- 
arth,  48  Law  J.  Bep.  Ghanc.  769;  Law  Bep. 
12  Ch.  D.  826. 

(d)  Mode  of  trial.* 

88. — An  order  was  made  in  a  patent  cause 
by  a  Judge  at  Chambers,  at  the  instance  of  the 
plaintiff,  in  opposition  to  the  wish  of  the  defen- 
dant, that  the  cause  should  be  tried  before  a 
Judge  sitting  with  assessors,  and  that  the  plain- 
tiff's notice  of  trial,  given  before  the  Judicature 
Acts,  should  be  varied  accordingly ;  the  defen- 
dant thereupon  gave  notice  that  he  required  to 
have  the  issues  of  fact  tried  before  a  Judge  and 
jury ;  the  plaintiff  having  applied  to  have  asses- 
sors nominated  in  pursuance  of  the  order,  the 
Judge  at  Chambers  referred  the  whole  matter 
to  the  Court  :--Held,  that  the  defendant  was 
entitled,  under  the  Judicature  Act,  1876,  Order 
XXXVI.,  rule  3,  to  have  the  case  tried  by  a 
Judge  and  jury,  instead  of  by  a  Judge  and 
assessors.  Suffff  v.  Silbert  45  Law  J.  Bep.  Q.B. 
460 ;  Law  Bep.  1  Q.B.  D.  362. 

(e)  Interloowtory  injunction, 

^  84. — On  motion  for  an  interlocutory  injimc- 
tion  in  an  action  for  the  infringement  of  a 
patent  the  balance  of  convenience  is  to  grant 
the  injunction  on  the  plaintiff*s  undertaking  as 
to  damages  if  the  defendant's  trade  is  anew 
one,  but  to  refuse  an  injunction  on  the  defen- 
dant's undertaking  to  accotmt  if  his  business  is 
old  established.  Plimpton  v.  Spiller  (App.), 
Law  Bep.  4  Ch.  D.  286. 

(/)  Iffeet  cf  dUclaimer. 

'  85. — D.  obtained  an  interlocutor  against  T. 
for  infringing  D.'s  patent  (granted  in  1866),  and 
he  afterwards  altered  his  specification  by  dis- 
claimer, and  brought  another  action  for  in- 
fringement against  T.  The  Court  of  Session 
having  held  that  they  could  not  grant  a  second 
interdict,  but  having  sisted  process  to  allow  D. 
to  bring  a  complaint  for  breach  of  the  original 
intezdict: — Held,  that  this  was  irregular  and 
could  not  be  sustained,  and  that  D.  ought  to 
have  instituted  a  fresh  action.  The  House, 
however,  in  order  to  stop  litigation  at  the  re- 


quest of  both  parties,  reviewed  the  judgment 
complained  of.  Dudgeon  v.  Thomgon  (H.L.  Sa), 
Law  Bep.  3  App.  Cas.  34. 

When  the  invention  patented  is  a  combination 
of  instruments,  an  infringement  of  the  patent 
must  be  an  iiifringement  of  the  combination. 
Ibid. 

Stay  of  proceedings  pending  appeal,  [See  Pkac- 
TICB,  C  ZO.] 

PAU?EB. 
[See  Poor  Law.] 
Action  hy.    [See  Practiob,  U  38.] 
SecuHtyfor  costs  hy,    [See  Costs,  69,  68.] 

PAUPBB  LUNATIC. 
[See  Lunatic,  20-24 ;  Poor  Law,  16, 17.] 

PAVING. 

JEwpenses  and  rates.  [See  Mbtbopolis,  6-10 ; 
Public  Hbalth  Act,  18-29.] 

PAWNBBOKEB. 

The  Pawnbrokers  Act,  1872,  which  in  section 
26  provides  that  "  the  holder  for  the  time  being 
of  a  pawn-ticket  shall  be  presumed  to  be  the 
person  entitled  to  redeem  the  pledge,  and  the 
pawnbroker  shall  accordingly  (on  payment  of 
the  loan  and  profit)  deliver  the  pledge  to  the 
person  producing  the  pawn-ticket,  and  he  is 
thereby  indemnified  for  so  doing,"  governs  the 
rights  between  pawnbroker  and  customer  only, 
and  the  pawnbroker  who  delivers  the  pledge  to 
the  person  producing  the  pawn-ticket  is  not  in- 
demnified against  the  true  owner,,  without 
whose  consent  the  pledge  has  been  made,  but 
the  true  owner  is  entitled  to  enforce  his  rights 
at  common  law  by  action.  The  Singer  Manu- 
faotwring  Company  v.  Cla/rk,  49  Law  J.  Bep. 
Ezch.  224 ;  Law  Bep.  6  Ex.  D.  37. 

PAYMENT. 

Appropriation  ofpa/yments :  debtor  and  creditor. 
[See  Debtor  and  Creditor,  3 ;  Trust,  C  7.] 

Into  court.  [See  Practice,  Y  ;  Lakds  Clauses 
Act,  17, 18 ;  Trustee  Belief  Act,  1-6.] 

Mistake  of  law,  under.    [See  Mistake,  1.] 

Out  of  court.  [See  Lakds  Clauses  Act, 
29-40;  Practice,  V ;  Trustee  Belief  Act, 
6-8.] 

PEDIOBEB. 
[See  Evidence,  27.] 

PEBBAGE. 

Scotch  Earldom, 

1. — The  creation  by  Queen  Mary  in  1666  of 
the  Earldom  of  Mar  proved  by  a  long  train  of 
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circmnstantial   evidence.      The   Mar   Pemvffs 
Ca$0,  Law  Bep.  1  App.  Cas.  1. 

The  f 01X96  and  effect  of  the  prima  facie  pre- 
sumption of  law  that  a  peerage  is  descendible 
to  heirs  male  considered  and  explained.    Ibid. 

Use :  skifUn^  elauu. 

2. — One  clause  in  a  patent  may  be  invalid 
without  the  patent  itself  being  invalid.  The 
Bvekkunt  Peerage  Case  (H.L.),  Law  Bep.  2 
App.  Cas.  1. 

There  can  be  no  use  or  tmst  in  the  case  of  a 
peerage.    Ibid. 

A  patent  of  a  barony  contained  a  proviso 
thus :  "  and  we  wiU  that  if  the  said  B.  W.  or 
any  other  person  taking  nnder  this  patent  shall 
saoceed  to  the  earldom  of  W.,  and  there  shall 
npon  or  at  any  time  after  the  occurrence  of  snch 
event  be  any  other  younger  son  or  any  heir 
male  of  the  body  of  any  snch  other  younger  son, 
then,  and  as  often  as  the  same  shall  happen, 
the  succession  to  the  honours  and  dignities 
hereby  created  shall  devolve  upon  the  heir  who 
would  be  next  entitled  to  succeed  to  the  dignity 
if  the  person  so  succeeding  to  the  earldom  of  W. 
was  doEKl  without  issue  male :  ** — Held,  that  the 
proviso  was  invalid,  and  that  a  baron  succeeding 
to  the  earldom  retained  his  barony.    Ibid. 

CwoumttaiUidi  evidenoe,  effect  cf.    [See  Bvi- 

DKNOB,  29.] 

PENAL  SEBVITXTDE. 

[Minimum  term  of,  after  previous  oonvic* 
tion  for  felony  or  crime.  Provisions  as  to 
tickets-of -leave.    42  &  43  Vict,  c  65.  ss.  I,  2.] 


PENALTY. 

Ccmmon  vufbrmer :  acHon  hy  corporation. 

L — ^A  corporation  cannot  sue  for  penalties  as 
a  common  informer  unless  expressly  authorised 
by  statute.  Where,  therefore,  by  a  private  Act 
penalties  were  imposed  for  selling  one  sort  of 
coal  for  another  within  twenty-five  miles  of  the 
General  Post  Office,  and  the  penalty  was  re- 
coverable by  the  "  person  or  persons  who  shall 
inform  or  sue  for  the  same,** — Held,  that  the 
plaintiffs,  who  were  a  corporation,  could  not 
sue  for  the  penalty.  The  Chiardians  of  St. 
ZeonartPs,  Shorediteh,  v.  Franklin,  47  Law  J. 
Bep.  C.P.  727 ;  Law  Bep.  3  C.P.  D.  377. 

Action/or,  under  hy-lam  of  railway  company. 

2. — A  by-law  was  made  by  a  railway  com- 
pany, under  the  powers  of  their  special  Act,  and 
of  8  &  9  Vict.  c.  20,  in  these  terms :  **  No  pas- 
renger  vnll  be  allowed  to  enter  any  carriage  on 
the  railway,  or  to  travel  therein  upon  the  rail- 
way, unless  furnished  by  the  company  with  a 
ticket,  specifying  the  class  of  carriage  and  the 
stations  for  conveyance  between  which  such 

ticket  is  issued Any  person  travelling 

without  a  ticket,  or  failing  or  refusing  to  shew 


or  deliver  up  his  ticket  as  aforesaid,  shall  be 
required  to  pay  the  fare  from  the  station  whence 
the  train  originally  started  to  the  end  of  the 
journey**: — Held,  that  in  order  to  entitle  the 
company  to  take  proceedings  under  this  by-law, 
a  notice  of  demand  for  the  fare  due  must  have 
been  first  made  to  the  passenger  who  refused 
or  was  unable  to  produce  his  ticket.  Brown  t. 
The  Cheat  Eattem  Railway  Company,  46  Law 
J.  Bep.  M.C.  231 ;  Law  Bep.  2  Q.B.  D.  406. 

[And  see  Bailwat,  15-19.] 

Action  for:  judgment  obtained  by  eem/n  and 
coUunon.    [See  Covin  and  Collusion.] 

Bond:  loan  payable  by  inttalmenti :  balance 
payable  upon  defa/uU  in  payment  of  one  in- 
ttalment.    [See  Bond,  3.] 

Building  contract :  penalty  or  liquidated  dam- 
ages.   [See  GONTBACT,  37.] 

Default  in  payment  of,  under  35  ^  36  Viet,  c. 
94,  s.  61,  sub-s.  2.    [See  Alehoube,  20.] 

Disqualification  tf  alderman.    [See  Municipal 

COBPORATION,  1.] 

Dramatic  copyright :  Ucence  by  one  owner.  [See 
COPTBIOHT,  10.] 

Mortgage  by  instalments :  proviso  making  whele 
debt  enforceable  on  default,    [See  MORTGAGB, 

Pha^rmaey  Act:  incorporated  company.  [See 
Phabmact  Act.] 

Public  Health  Act,  under :  frontage  line.  [See 
Injunction,  3.] 

Vestryman  acting  without  qualification.  [See 
Ybstbt,  2.] 

PENSION. 

[The  Pensions  Commutation  Act,  1871, 
amended.    89  k  40  Vict.  c.  73.] 

[Gratuities  to  Admiralty  and  War  Office 
clerks.    41  k  42  Vict.  c.  53.] 

For  the  purpose  of  determining  whether 
property  is  vested  in  a  married  woman  for  her 
separate  use,  the  whole  frame  of  the  deed,  will 
or  other  instrument  creating  the  trust  must  be 
narrowly  examined.  In  re  Peacock's  Pension 
Fund,  48  Law  J.  Bep.  Chanc.  265 ;  Law  Bep. 
10  Ch.  D.  490. 

In  a  deed  the  words  "comfortable  mainte- 
nance," coupled  with  a  restriction  on  alienation 
and  the  whole  frame  and  intention  of  the  deed, 
held  to  vest  personal  property  in  a  married 
woman  to  her  separate  use.    Ibid. 

Civil  servant :  Superannuation  Act.  [See  Peti- 
tion op  Bight,  4.] 

Retired  county  court  judge,  pension  of,  Uahle 
to  seizure  under  sequestration.  [See  Pbac- 
ticb,  AA  2.] 

Sequestration  of  civil  servant's  pension.  [See 
DlYOBCE,  40.] 
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PBB  CAPITA  OB  PBB  8TIBPES. 
[See  Will  Construction,  K  9.] 

PBB-CBNTAGE. 
AecownU :  oowrt  fee%,    [See  Pbacttoe,  A  6,  7.] 

PBBJURY. 

JftritdieHon  ofjugticei :  petty  tettion*, 

1. — S.  was  arrested  on  an  illegal  warrant  and 
taken  before  the  justices  in  petty  sessions,  who, 
having  heard  the  charge  and  taken  evidence  in 
support  of  it,  convicted  him.  No  objection  was 
taken  by  S.  to  the  jurisdiction  of  the  justices. 
H.  was  afterwards  indicted  for  perjury  com- 
mitted by  him  at  the  hearing  of  the  case  at 
petty  sessions,  and  convicted,  subject  to  the 
opinion  of  the  Court  for  Crown  Cases  Reserved 
as  to  the  jurisdiction  of  the  justices  in  petty 
sessions,  the  objection  thereto  being  that  8.  was 
arrested  on  a  warrant  which  had  been  issued 
without  any  information  in  writing  or  on  oath : 
—Held  (Kelly,  C.B.,  dissentiente),  that  the 
charge  having  been  made  in  the  presence  of  S., 
who  was  then  and  there  called  upon  to  answer 
it,  it  was  immaterial,  so  far  as  the  jorisdiction 
of  the  justices  to  hear  that  charge  was  con- 
cerned, whether  the  accused  was  before  them 
voluntarily  or  otherwise,  or  on  legal  or  illegal 
process,  and  therefore  that  H.  was  rightly  con- 
victed of  perjury.  Beg.  v.  Hu^hei,  48  Law  J. 
Bep.  M.C.  151 ;  Law  Bep.  4  Q.B.  D.  615. 

Evidence  on  trial  for. 

2. — Upon   the   trial  of   an  indictment  for 

gerjury,  aUeg^  to  liave  been  committed  at  the 
earing  of  an  action  in  the  High  Court  of  Jus- 
tice, the  production  by  the  officer  of  the  Court 
of  the  copy  of  the  writ  filed  under  Order  V. 
rule  7,  and  the  copy  of  the  pleadings  filed  under 
Order  XLI.  rule  1,  of  the  Bules  of  the  Supreme 
Court  is  sufficient  evidence  that  the  action 
existed.  Reg,  v.  Scott  (C.C.B.),  46  Law  J.  Bep. 
M.C.  269 ;  Law  Bep.  2  Q.B.  D.  416. 

[And  see  Criminal  Law,  3.] 

PBBPETUITY. 
[See  Bbmotbnebs.] 

PEBSON^  DESIGNATE. 
[See  Will  Construction,  H  3.] 

PEBSONATION. 
[Bee  Elembntabt  Education  Acts,  1.] 

PETITION. 

[See  Practice.] 

For  adjudication  in  hanhruptcy,    [See  Bank- 
ruptcy, M  37-89.] 

lb  Toind  np  company.     [See  COMPANY,  H  1-19.] 

Piobst,  1875-1880. 


Election.  [See  Municipal  Corporation,  12, 
13 ;  Parliament,  2-6,] 

In  other  cages.  [See  Lands  Clauses  Act; 
Trustee  Act;  Trustee  Belief  Act; 
Sbttlbd  Estates  Act.] 

PETITION  OF  BIGHT. 

1. — Demurrer  allowed  to  a  petition  of  right 
presented  by  a  medical  officer  in  the  army 
claiming  compensation  for  loss  sustained  by 
liim  by  reason  of  his  being  deprived  of  an 
appointment  alleged  by  him  to  be  permanent, 
and  compulsorily  retired  upon  half -pay.  In  re 
Tvfhell,  46  Law  J.  Bep.  Chanc.  731 ;  Law  Bep. 
3  Ch.  D.  164. 

2. — The  Crown  is  entitled,  under  the  pro- 
visions of  the  Petitions  of  Bight  Act,  1860,  and 
the  Bules  of  Court,  1876,  to  discovery  of  docu- 
ments  by  a  suppliant  in  a  petition  of  right. 
Totnline  v.  The  Queen  (App.),  48  Law  J.  Bep. 
Ezch.  463  ;  Law  Bep.  4  Ex.  D.  262. 

8« — Where  the  British  sovereign  makes  a 
treaty  of  peace  with  a  foreign  state,  s^nd  re- 
ceives, under  it,  money  from  the  foreign  state 
on  account  of  debts  due  to  British  subjects  from 
subjects  of  the  foreign  state, — Held  (affirming 
the  decision  of  the  Queen's  Bench  Division,  46 
Law  J.  Bep.  Q.B.  249 ;  Law  Bep.  1  Q.B.  D.  487), 
that  no  petition  of  right  will  lie  to  compel  the 
payment  or  distribution  of  the  money  to  the 
British  subjects  to  whom  such  debts  are  due. 
Jtuston^ee  v.  The  Queen  (App.),  46  Law  J.  Bep. 
Q.B.  238  ;  Law  Bep.  2  Q.B.  D.  69. 

4. — The  Superannuation  Act,  1869,  s.  2,  after 
prescribing  a  scale  of  superannuation  allow- 
ances for  civil  servants  according  to  length  of 
service,  provides  that,  if  any  question  shall 
arise  as  to  the  claim  of  any  civil  servant  for 
superannuation  under  this  clause,  "it  shall  be 
referred  to  the  Commissioners  of  the  Treasury, 
whose  decision  shall  be  final."  Where,  there- 
fore, a  civil  servant  makes  a  claim  for  superan- 
nuation allowance  to  the  Commissioners  of  the 
Treasury,  and  their  Lordships  decide  upon  the 
amount  of  the  allowance  to  be  made,  such  de- 
cision is  final,  and  cannot  afterwards  be  made 
the  subject  of  litigation  in  any  civil  tribunal. 
Cooper  v.  The  Queen,  49  Law  J.  Bep.  Chanc. 
490  ;  Law  Bep.  14  Ch.  D.  311. 

5. — Where  moneys  were  paid  by  executors 
under  a  Boyal  Warrant  to  the  Solicitor  to  the 
Treasury  as  trustee  for  the  Crown  on  the  sup- 
position that  there  were  no  next-of-kin  of  the 
testator,  on  the  next-of-kin  coming  forward  and 
establishing  their  title  under  a  petition  of  right, 
the  Crown  was  declared  Uable  to  pay  interest 
at  42.  per  cent,  on  all  moneys  come  to  the 
hands  of  the  Solicitor  to  the  Treasury  from  the 
times  they  respectively  were  received  by  him. 
In  re  Goenumy  49  Law  J.  Bep.  Chanc.  690 ;  Law 
Bep.  16  Ch.  D.  67. 

By  way  of  appeal  against  order  of  Board  oj^ 
Trade  detaining  teuel.  [See  Mercuai^T  SHIP- 
PING Act,  1.] 
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PETROLEUM. 

[The  Petroleum  Act,  1871,  continued  and 
amended.    42  &  43  Vict.  c.  47.] 

PEW. 

Pew  rente  of  a  district  church,  constituted 
under  the  Church  Building  Acts,  are  livings 
appointed  for  ecclesiastical  ministers,  within 
the  13  Eliz.  c.  20,  and  a  mortgage  of  them  is 
therefore  void.  In  re  Leveion;  em  parte 
Arrawsmith  (App.),  47  Law  J.  Rep.  Bankr.  46  : 
Law  Rep.  8  Ch.  D.  96. 

Pretoriptire   rigkt    to,      [See    CHURCH    AND 
Clbbot,  17.] 

PHARMACY  ACT. 

In  sections  1, 16  of  the  Pharmacy  Act,  1868, 
which  prohibit  under  a  penalty  any  person,  not 
being  a  duly  r^stered  chemist,  from  selling  or 
keeping  open  shop  for  the  sale  of  poisons,  or 
using  the  name  of  chemist  or  druggist,  the 
word  '*  person  "  does  not  include  a  corporation  ; 
and  a  corporation  having  a  department  for  sale 
of  drugs  under  the  management  of  a  duly 
registered  chemist,  are  not  liable  to  the 
penalty.  The  Pharmaceutioal  Society  of  Cheat 
Britain  v.  The  London  and  Prorineial  Supply 
Association  (^Lim.)  (App.),  49  Law  J.  Rep.  Q.B. 
.  338 ;  Law  Rep.  5  Q.B.  D.  310 ;  (H.L.,)  49  Law 
J.  Rep.  Q.B.  736 ;  Law  Rep.  6  App.  Cas.  867. 

Semble  (per  Lord  Blackburn),  a  corporation 
employing  an  unqualified  manager  would  be 
liable.    Ibid. 

Decision  of  the  Queen's  Bench  Division  (48 
Law  J.  Rep.  Q.B.  387 ;  Law  Rep.  4  Q.B.  D.  313) 
reversed.    Ibid. 

PHOTOGRAPH. 
[See  COPYBIGHT,  14.] 

PICTURES. 
[See  CoPYBiOHT,  14-18.] 

PIERS  AND  HARBOURS. 

1.— Where  a  pier  Act  requires  the  exhibition 
on  a  board  of  '*  the  duties  for  the  time  being 
authorised  to  be  taken  as  thereinbefore  men- 
tioned," and  supplies  a  schedule  of  maximum 
tolls,  but  allows  their  being  reduced  and  raised 
again  by  resolution  of  the  proprietors,  it  is  not 
enough  for  the  board  to  contain  the  schedule, 
but  it  must  exhibit  the  tolls  as  at  the  time  in 
question  fixed  by  resolution.  Qregsm  v.  Potter^ 
48  Law  J.  Rep.  M.C.  86 ;  Law  Rep.  4  Ex.  D. 
142. 

2. — A  provisional  order  made  by  the  Board 
of  Trade,  under  the  general  Pier  and  Harbour 
Act,  1861,  sanctioned  by  a  confirmation  Act, 
authorised  the  construction  of  a  pier  at  the 
end  of  a  street,  and  blocking  it  up :— Held,  that 


any  public  right  of  way  from  the  street  to  the 
breach  was  taken  away.  The  Mayer  cf  Yar* 
mouth  V.  Simmons,  47  Law  J.  Rep.  Chanc.  792 ; 
Law  Rep.  10  Ch.  D.  618. 

A  public  right  of  way  is  not  saved  as  a  right 
of  the  Crown  under  the  above  sections  of  the 
general  Act.    Ibid. 

If  there  is  an  inconsistency  between  the  ge- 
neral Act  and  a  subsequent  special  Act,  Uie 
latter  will  prevail.    Ibid. 

[And  see  Habbou'b  ;  Harboubs,  Docks,  asd 
PiEBs  Clauses  Act.] 

PILOT  AND  PILOTAGE. 
[See  Shipping  Law,  R.] 

PLACES  OF  WORSHIP  SITES  ACT. 

A  father,  tenant  for  life,  is  the  guardian  of 
his  infant  son,  tenant  in  tail  in  remainder,  for 
the  purpose  of  concurring  under  the  Places  of 
Worship  Sites  Act,  1873,  in  a  grant  by  himself 
of  a  site  for  a  church— Baggallay,  J.A.,  dissent- 
ing ;  and  semble,— the  Court  has  no  power  to 
appoint  a  guardian  for  the  purpose  of  concur- 
ring under  the  Act.  In  re  The  Marquis  of 
Salisbury  (App.),  46  Law  J.  Rep.  Chanc.  260  ; 
Law  Rep.  2  Ch.  D.  29. 

PLATE. 

[Duties  and  Marks  on  Foreign  Plate.  39  & 
40  Vict.  c.  36.  ss.  1,  2,  sch.] 

[Importation  of  Plate.  39  &  40  Vict.  c.  36. 
s.  42.] 

PLEADING. 
[See  Pbacticb,  W.] 


PLEASURE-GROUNDS. 

Laying  ofit  of,  %mder  PnUic  Health  Act, 
Public  Health  Act,  15.] 


PLEDGE. 


[See 


[Of  goods  or  documents  of  title  to  goods  by 
vendor  retaining  or  vendor  obtaining  possession 
of  documents  of  title  after  sale.  40  &  41  Vict, 
c.  39.] 

D.  &  Sons  pledged,  in  return  for  advances, 
certain  goods  to  the  plaintiffs.  The  plaintiffs 
agreed  to  deliver  the  goods  to  them  or  their 
order  as  sold  on  condition  of  D.  &  Sons  paying 
over  to  the  plaintiffs  the  proceeds  of  any  sale  of 
those  goods.  D.  &  Sons  afterwards  obtained 
advances  on  a  pledge  of  the  same  goods  from 
the  defendants,  who  were  unaware  o£  the  deal- 
ings between  D.  &  Sons  and  the  plaintijQfs.  D. 
&  Sons  then  told  the  plaintiffs  that  they  had 
obtained  a  purchaser,  and  would  hand  over  the 
price  received,  and  thus  induced  the  plaintiffs 
to  transfer  the  goods  to  them.    The  advances 
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made  by  the  defendants  not  having  been  repaid 
they  sold  the  goods.  In  an  action  by  the  plain- 
tiffs against  the  defendants  for  oonversion, — 
Held  (affirming  the  judgment  of  the  Queen's 
Bench  Division,  48  Law  J.  Rep.  Q.B.  624 ;  Law 
Rep.  4  Q.6.  D.  394),  that  the  plaintiffs  could  not 
recover,  and  that  they  had  parted  with  the  pro- 
perty in  the  goods,  and  could  not  maintain  an 
action  against  the  Jxmafide  transferees  for  value. 
Bdboook  V.  Law9on  (App.),  49  Law  J.  Rep.  Q.B. 
408 ;  Law  Rep.  5  Q.B.  D.  284. 

I^ietarg  Act :  agent :  power  to  pledge  as  against 
true  owner,    [See  FACT0B8  Acts,  3.] 

Panmbroker,  pledge  with.    [See  Pawnbboksb.] 

Pledgee  not  entitled  to  foreclosure,    [See  MOBT- 
OAGK,  39.] 

POLICY  OP  INSURANCE. 

[See  IMBUBANCB ;  Mabine  Inbubakcb.] 

6Hft  of,  without  assignment :  right  of  donee  to 
retain  poUey.    [See  Gift,  2.] 

Mortgage :  priority :  notice,     [See  Mobtoagb, 
22.] 

Novation  of  contract  by  policy  holder.  [See  Com- 
pany, G  4-9.] 

Trustee  Relief  Act,  paym&nt  into  Oowrt  under, 
[See  Tbubtbb  Relief  Act,  2,  3.] 

Un4er  Married  Wbman*s  Property  Act.     [See 
Husband  and  Wife,  47,  48.] 

POLL. 

When  duly  demanded  at  meeting  of  company, 
[See  Company,  D  47.] 

POLLUTION  OF  STREAM. 
[See  RiYEB,  2-4.] 

POOR  LAW. 
(A)  GUABDIANS  OF  THE  POOB. 

(B)  AuDiTOB:  Disallowance  of  Expenses 

OF. 

(C)  Settlement. 

(a)  By  residence,  under  89  4"  40  Vict.  c.  61. 

«.34. 

(b)  Abolition  of  derivative  settlement :  39^ 

40  Viet.  c.  61.  s.  35. 

(1)  Pauper  under  the  age  of  siasteen, 

(2)  Wife  deriving  settlement  from  hus- 

band, 

(3)  Birth  settlement, 

(D)  Removal. 

(a)  Payment  of  relief  by  parish  without  re- 
moval thither. 

(J)  IrremoreabiUty :  breah  of  residence. 

(o)  Order  of  removal :  change  of  law  pend- 
ing order. 

(d)  Pauper  lunatie, 
(B)  Cbiminal  Lunatic. 


[Provisions  for  the  arrangement  of  divided 
parishes  and  for  the  amendment  of  the  law  re- 
lating to  the  relief  of  the  poor.  39  k.  40  Vict, 
c.  61.] 

[Amendment  of  the  law  relating  to  District 
Auditors.    41  &  42  Vict.  c.  6.] 

[Amendment  of  the  Divided  Parishes  Act, 
1876.    42  Vict.  c.  12.] 

[Provisions  for  the  adjustment  of  parish  boun- 
daries and  for  the  amendment  of  the  Acts  re- 
lating to  poor  relief.    42  k.  43  Vict.  c.  64.] 

[The  Union  Assessment  Conmiittee  Acts  ex- 
tended to  single  parishes  under  separate  boards 
of  guardians.    43  &  44  Vict.  c.  7.] 


(A)  GUABDIANS  OF  THE  POOB. 

1,— By  4  &  6  Will.  4.  c.  76.  s.  38,  every  justice 
of  the  peace  residing  in  any  parish  and  acting 
for  the  county,  riding  or  (^vision  in  which  a 
union  is  situated,  is  made  an  ex  officio  guardian, 
and  is  entitled  to  act  as  such  : — Held,  that  the 
term  "county"  in  the  above  section  included 
the  coimty  of  a  town.  Reg.  v.  Pearoe,  49  Law 
J.  Rep.  M.C.  81 ;  Law  Rep.  6  Q.B.  D.  386. 

Are  a  charity.    [See  Chabity,  21.] 

(B)  AuDiTOB:  Disallowance  of  Expenses 

OF. 

2.— -The  27  &  28  Vict.  c.  39  (Union  Assess- 
ment Committee  Amendment  Act,  1864),  s.  7, 
enacts  that  when  the  overseers  of  a  parish  incur 
any  expense  in  making  out  any  valuation  list  or 
supplemental  list,  with  the  consent  of  the  vestry, 
they  may  charge  it  to  the  poor  rate : — Held,  that 
the  consent  of  the  vestry  need  not  be  given 
before  the  expense  is  incurred.  Reg.  v.  The 
Overseers  of  Chorltoti-upon-Medloek,  46  Law  J. 
Rep.  M.C.  33 ;  Law  Rep.  1  Q.B.  D.  62. 

(C)  Settlement. 

(a)  By  residence,  under  39  ^  40  Tlct.  c.  61. 

«.  34. 

8.— The  operation  of  39  &  40  Vict.  c.  61.  s.  34, 
by  which  persons  who  reside  for  three  years  in  a 
parish  in  such  manner  as  to  have  acquired  in 
each  of  such  years  a  status  of  irremoveability  in 
accordance  with  the  statutes  in  that  behalf 
shall  be  deemed  to  be  settled  there,  is  not  retro- 
spective so  as  to  include  cases  where  such  status 
has  been  acquired  and  lost  before  the  Act  came 
into  operation.  Reg.  v.  The  Ouardians  of  the 
Ipswich  Union,  46  Law  J.  Rep.  M.C.  207 ;  Law 
Rep.  2  Q.B.  D.  622. 

4. — Where  an  illegitimate  child  had  when  a 
few  weeks  old  been  placed  by  its  mother  in  the 
care  of  another  p>erson,  with  whom  it  lived  from 
1871  to  1878,  in  the  A.  nnion,  the  mother  during 
that  period  not  having  exercised  any  dominion 
over  it,  but  having  virtually  abandoned  it, — 
Held,  that  this  constituted  a  residence  of  the 
child  in  the  A.  nnion  within  the  meaning  of 
section  34  of  the  Divided  Parishes  and  Poor 
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Law  Amendment  Act,  1876  (39  Sc  40  Vict.  c.  61). 
Heg.  V.  Tke  Guardians  of  the  Leeds  Unian,  48 
Law  J.  Bep.  M.C.  129 ;  Law  Bep.  4  Q.B.  D.  323. 

5. — By  39  &  40  Vict.  c.  61.  s.  34,  persons  who 
have  resided  for  three  years  in  a  parish,  so  as  in 
each  of  such  years  to  have  acquired  a  status  of 
irremoveability,  shall  be  deemed  to  be  settled 
therein.  L.  (a  pauper)  was  bom  in  1810,  in  the 
appellant  union,  and  in  1865  went  to  reside  in 
the  Q.  union,  where  he  continued  to  live  till 
1877.  In  1869,  after  the  pauper  had  acquired  a 
itatus  of  irremoveability  in  G.  for  upwards  of 
three  years,  he  met  with  an  accident,  and  from 
that  time  till  1877  received  relief  from  the  G. 
union.  In  1877  the  pauper  went  to  reside  in 
the  respondent  union,  and  shortly  afterwards  be- 
came (^rgeable  there.  On  the  6th  of  October, 
an  order  for  his  removal  to  the  appellant  union 
was  made  by  justices,  and  was  confirmed  on  ap- 
peal by  the  sessions,  subject  to  a  special  case : 
— Held,  that  the  order  of  removal  was  wrongly 
made  to  the  appellant  union,  inasmuch  as  3ie 
pauper  had  acquired  a  settlement  in  G.  union, 
under  39  &  40  Vict.  c.  61.  s.  84,  by  virtue  of  his 
residence  there.  The  Ghta/rdUvM  of  Brampton 
Union  v.  Hie  GhuvrdUms  of  Carlisle  Union,  47 
Law  J.  Bep.  M.C.  114 ;  Law  Bep.  3  Q.B.  D.  479. 

Semble,  that  the  residence  required  by  89  &  40 
Vict.  c.  61.  s.  34,  may  be  acquired  partly  before 
and  partly  after  the  passing  of  the  Act.    Ibid. 

(h)  Abolitian  of  derivative  settlement :  39  ^  40 

Viot.  e,  61.  s.  35. 

(1)  Pauper  under  the  age  of  sixteen. 

e.— By  39  &  40  Vict.  c.  61.  s.  35,  derivative 
settlements  are  abolished,  except  in  the  case  of 
a  wife  from  her  husband,  and  in  the  case  of  chil- 
dren under  the  age  of  sixteen,  who  are  to  take 
the  settlement  of  their  father  or  widowed 
mother  up  to  that  age,  and  to  retain  the  settle- 
ment 80  taken  until  another  is  acquired.  S.  & 
A.,  husband  and  wife,  had  a  settlement  in  the 
appellant  union,  and  were  the  parents  of  three 
paupers,  who  became  chargeable  to  the  respon- 
dent union,  whilst  under  the  age  of  sixteen  and 
unemancipated.  S.  died  in  1873,  leaving  his 
widow  and  the  paupers  him  surviving.  The 
widow  married  again  and  thus  acquired  a  fresh 
settlement  in  the  T.  union : — Held,  that  the 
settlement  of  the  paupers  was  in  the  appellant 
union  where  their  &ther  was  born,  llie  Ghtar- 
dians  of  Keynsham  Union  v.  The  Chiordians  of 
Bedminster  Union,  47  Law  J.  Bep.  M.C.  73 ;  Law 
Bep.  3  Q.B.  D.  344. 

7. — A  pauper  had  previously  to  the  passing 
of  39  k  40  Vict.  c.  61,  acquired,  before  he  was 
sixteen  years  old,  a  derivative  settlement  from 
his  father ;  he  hs^  not  acquired  any  settlement 
in  his  own  right: — Held,  that  his  derivative 
settlement  was  not  taken  away  by  39  k  40  Vict. 
c.  61.  s.  36  (abolishing  derivative  settlements 
except  in  the  cases  there  mentioned),  the  Court 
being  of  opinion — first,  that  the  section  was  re- 
trospective as  well  as  prospective ;  but  secondly, 
tluit  the  exceptions  were  also,  notwithstanding 


the  use  of  future  words,  retrospective  as  well  as 
prospective.  The  6hta^dians  of  Wedbwry-at^ 
Severn  Union  y.  The  Overseers  of  Ba^rotV'in'Pwr- 
ness,  47  Law  J.  Bep.  M.C.  79 ;  Law  Bep.  8  Bx. 
D.  88. 

8.— A  pauper  bom  in  1840  in  the  appelLuit 
union,  had  never  acquired  a  settlement  in  her 
own  right.  The  pauper's  father  was  bom  in  the 
L.  union,  and  he  had  never  acquired  a  settle- 
ment elsewhere : — Held  (following  the  decision 
in  The  Ovardians  of  the  Westbury  Union  v.  l%e 
Overseers  of  Barrom-in'Fumess,  47  Law  J.  Bep. 
M.C.  79 ;  see  last  case),  that  the  36th  section 
of  39  &  40  Vict.  c.  61  was  retrospective  in  its 
operation,  and  that  therefore  the  pauper  at  the 
age  of  sixteen  acquired  her  other's  settlement, 
which  was  a  birth  settlement  and  could  be  as- 
certained without  enquiry  into  his  derivative 
settlement.  The  Guardians  of  the  ffere/ard 
Union  v.  The  Guardians  of  the  Warwieh  Union^ 
48  Law  J.  Bep.  M.C.  111. 

9. — Up  to  the  time  of  the  passing  of  the  Poor 
Law  Amendment  Act,  1876,  an  ill^timate  child 
followed  the  settlement  of  the  mother  until  the 
age  of  sixteen,  but  after  sixteen  the  child's 
birth  was  the  place  of  settlement.  Section  35 
of  the  Poor  Law  Amendment  Act,  1876,  which, 
by  paragraph  1,  abolishes  derivative  settlements, 
enacts  by  paragraph  2  that  "  an  illegitimate 
child  shall  retain  Uie  settlement  of  its  mother 
until  such  child  acquires  another  settlement : " 
— Held,  that  this  statute  did  not  act  retrospec- 
tively so  as  to  affect  the  case  of  an  illegitimate 
pauper  who,  before  the  passing  of  the  statute, 
had  attained  the  age  of  sixteen.  The  Guardians 
of  Tenterden  Union  v.  The  Guardians  of  St. 
Mwry,  Islington,  47  Law  J.  Bep.  M.C.  81. 

10. — Where  a  mother's  setUement  has  been 
derived  from  marriage,  an  ill^timate  child 
under  sixteen,  bom  after  the  mother's  divorce, 
does  iket  take  the  mother's  settlement.  The 
Overseers  of  Manchester  v.  The  Gua/rdia/ns  of  St, 
Panoras,  Law  Bep.  4  Q.B.  D.  409. 

(2)  Wife  derivi^  settlement  firem  hushand, 

U.— Section  35  of  39  &  40  Vict.  c.  61,  after 
abolishing  derivative  settlements  save  in  the 
case  of  a  wife  from  her  husband  and  of  a  child 
under  the  age  of  sixteen  (which  child  was  to 
take  the  settlement  of  its  father  or  widowed 
mother  up  to  that  age,  and  to  retain  such  settle- 
ment until  another  was  acquired),  proceeds  to 
enact  ''that  if  any  child  in  this  section  men- 
tioned shall  not  have  acquired  a  settlement  for 
itself,  or  being  a  female  shall  not  have  derived 
a  settlement  from  her  husband,  and  it  cannot 
be  shewn  what  settlement  such  child  or  female 
derived  from  the  parent  without  enquiring  into 
the  derivative  settlement  of  such  parent,  such 
child  or  female  shall  be  deemed  to  be  settled  in 
the  parish  in  which  he  or  she  was  bom."  J.  F., 
the  husband  of  a  criminal  lunatic  pauper,  was 
bom  in  the  appellant  parish,  but  his  derivative 
settlement  was  in  G.,  in  the  county  of  Suffolk, 
whither  he  went  a  few  weeks  after  his  birth  to 
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rende  with  his  parents.  J.  F.  had  never  acquired 
an  independent  settlement,  nor  had  his  wife  any 
settlement  in  her  own  right: — Held,  that  the 
36th  section  of  89  &,  40  Vict.  o.  61,  had  no  appli- 
cation, inasmuch  as  the  case  fell  within  one  of 
the  exceptions  therein  mentioned,  and  that  ac- 
cordingly the  legal  settlement  of  the  pauper 
was  in  Q.,  and  not  in  the  appellant  parish.  Tke 
6hutrdians  of  Great  Yarmouth  y.  The  Cl^rk  of 
the  Peaee  of  ZondoUt  47  Law  J.  Bep.  M.C.  61 ; 
Law  Bep.  8  Q.B.  D.  232. 

(3)  Birth  iettlement. 

12. — The  pauper  was  bom  in  the  respondent 
pirish,  and  had  not  acquired  a  settlement  in 
her  own  right.  Her  father  was  bom  in  D.,  in 
the  appellant  union,  and  had  acquired  through 
his  fatiier,  the  pauper's  grandfather,  a  deriva- 
tive  settlement  in  M. : — Held,  that  the  case 
came  within  the  last  part  of  89  ic  40  Vict.  c.  61. 
8.  35,  and  that,  as  the  pauper's  settlement  could 
not  be  ascertained  without  enquiring  into  her 
parent's  derivative  settlement,  she  must  be 
deemed  to  be  settled  in  the  respondent  parish, 
the  place  of  her  birth.  The  Cfuardiansof  Wood- 
ttooh  Union  v.  The  Chvrohwardeiu,  J^e.y  of  8t, 
Paneroi,  48  Law  J.  Bep.  M.C.  1 ;  Law  Bep.  4 
Q.B.  D.  1. 

(D)  Bbmoval. 

(a)  Payment  of  reliqf  hy  paruh  TvUhout  re' 

moval  thither, 

18. — An  order  for  the  removal  of  a  pauper  in 
1810  was  produced  on  the  hearing  of  an  appeal 
in  which  it  was  desired  to  prove  &  last  settle- 
ment. And  it  was  proved  that  after  the  date 
of  the  order  the  pauper,  who  was  a  cripple,  was 
living  in  the  parish  ^m  which  he  was  so 
ordered  to  be  removed,  and  that  while  there 
and  down  to  his  death  in  1844  he  r^fularly  re- 
ceived payment  of  relief  from  the  parish  to 
which  he  had  been  ordered  to  be  removed ;  but 
there  was  no  evidence  of  his  ever  having  been 
in  fact  bodily  removed.  There  was  no  record 
of  any  appeal  against  the  order :— Held,  that 
the  payment  of  relief  by  the  parish  adjudged 
liable  to  maintain  under  the  order  was  a  suffi- 
cient execution  of  the  order,  without  any  evi- 
dence of  there  having  been  an  actual  removal, 
and  although  the  pauper  continued  to  reside  in 
the  parish  from  which  he  had  been  ordered  to 
be  removed.  Jieg,  v.  The  Cl^on  Union,  46  Law 
J.  Bep.  M.O.  209 ;  Law  Bep.  2  Q.B.  D.  540. 

(b)  IrremoveaHUty :  breah  of  retidenoe. 

14. — A  man,  who  had  resided  for  fifteen  years 
in  B.  union,  being  compelled  to  quit  the  house 
in  which  he  had  been  living,  took  another  about 
half  a  mile  distant,  and  moved  with  his  family 
and  furniture  into  it :  at  the  time  he  did  so  he 
was  not  aware  that  his  new  house  was  situate  in 
0.  union.  He  discovered  this  fact  the  next 
morning,  having  slept  only  one  night  in  the 
house,  and  at  once  moved  back  to  a  house  in 
the  B.  union : — Held,  on  appeal  against  an  order 


of  removal  from  the  B.  union  to  the  place  of  his 
settlement,  that  he  had  ceased  to  reside  in  the 
B.  union,  and  was  therefore  removeable.  The 
Chtardians  of  Newarh  Union  v.  The  Chuvrdiant 
cf  Olanford  Brigg  Union,  46  Law  J.  Bep.  M.C. 
285 ;  Law  Bep.  2  Q.B.  D.  522. 

[And  see  No.  3  supra.] 

{e)  Order  of  remoral :  change  of  law  pending 

ordor, 

16. — An  order  of  removal  was  made  by  jus- 
tices in  1875  for  the  removal  of  a  pauper  to  the 
appellants'  union,  on  the  ground  of  his  having 
acquired  a  settlement  by  birth  there.  On  the 
2l8t  of  April,  1877,  the  Queen's  Bench  Division, 
on  a  Si)e(nal  Case  stated  by  the  Sessions,  quashed 
the  onler,  on  the  ground  that  the  pauper's 
settlement  was  that  acquired  from  his  grand- 
father in  the  parish  of  B.,  which  was  no  part  of 
the  appellants'  union.  Between  the  date  of  the 
hearing  at  the  Sessions  and  the  decision  of  the 
High  Court,  namely,  on  the  15th  of  August, 

1876,  the  Divided  Parishes,  &c.,  Act  (39  &  40 
Vict.  c.  61)  came  into  operation,  and  abolished, 
inter  alia,  the  derivative  settlement  upon  which 
the  appellants  relied ;  and  on  the  15th  of  May, 

1877,  the  justices  made  a  fresh  order  for  the  re- 
movskl  of  the  pauper  to  the  appellants'  union : — 
Held,  that  such  last-mentioned  order  of  re- 
moval was  wrongly  made,  inasmuch  as  the 
parties  were  concluded  by  the  quashing  of  the 
previous  order  of  removal.  Held  also,  that 
as  there  was  in  respect  of  the  pauper  a  pending 
order  of  removal  within  the  meaning  of  39  ic 
40  Yict.  c.  61.  s.  36,  the  provisions  of  that  Act 
relating  to  settlements  had  no  application.  The 
6hiardians  of  Barton  Regit  v.  The  Church- 
mordent,  ^c,  ef  lAverpool,  47  Law  J.  Bep.  M.C. 
62 ;  Law  Bep.  3  Q.B.  D.  295. 

{d)  Pauper  htnatic, 

10. — Bv  24  &,  25  Yict.  c.  55.  s.  3,  a  married 
woman  who  has  been  deserted  by  her  husband, 
and  who,  after  such  desertion,  has  resided  for 
three  years  (altered  by  29  &  30  Vict.  c.  11.  s.  1, 
to  one  year)  in  such  a  manner  as  would,  if  she 
were  a  widow,  render  her  exempt  from  removal, 
shall  not  be  liable  to  be  removed  from  the 
parish  wherein  flhe  shall  be  resident  unless  her 
husband  returns  to  cohabit  with  her.  A  pauper 
lunatic  was  married  to  G.  B.  in  1840,  and  re- 
sided with  her  husband  for  some  ten  years 
afterwards.  She  committed  adultery,  and  was 
eventually  told  by  her  husband  to  leave  his 
house  on  that  account.  She  left  accordingly, 
and  never  returned  to  cohabit  with  him.  From 
1865  up  to  the  time  of  her  removal  to  the  lunatic 
asylum  in  1877  she  resided  at  Chatham,  and 
such  residence  was  in  such  manner  and  under 
such  circumstances  as  would  have  rendered  her 
irremoveable  had  she  been  a  single  woman.  The 
husband's  settlement  was  in  the  M.  TTnion : — 
Held,  that  there  had  been  a  <<  desertion  "  of  the 
pauper  by  her  husband  within  the  meaning  of 
24  &  25  Vict.  c.  56.  s.  3,  and  that  consequently 
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the  pauper  did  not  follow  his  settlement,  but 
was  irremoveable  from  Chatham.  Whether  the 
pauper  acquired  a  settlement  by  residenoe  at 
Chatham  under  the  Divided  Parishes,  &c.,  Act 
(39  &  40  Vict.  c.  61)  s.  84,  qusere.  Beg.  v.  The 
Chiardiani  of  the  Maidstone  Unum,  49  Law  J. 
Bep.  M.C.  25;  Law  Bep.  5  Q.B.  D.  31. 

17.— It  is  provided  by  16  &  17  Vict.  c.  97.  s. 
67,  that  in  certain  cases  a  pauper  deemed  to  be 
a  lunatic  may  be  examined  by  the  officiating 
clergyman  of  the  parish  in  which  he  is  resident^ 
and  that  an  order  may  be  made  by  that  clergy- 
man and  another  person,  directing  him  to  be 
received  into  an  asylum.  It  is  enacted  by  7  & 
8  Vict.  c.  101.  s.  56,  that  for  the  purpose  of 
relief,  settlement  and  removal  of  poor  persons, 
the  workhouse  of  a  union  shall  be  considered  as 
situated  in  the  parish  to  which  such  poor  person 
is  chargeable :— Held  (affirming  the  decision  of 
the  Queen's  Bench  Division),  uiat  an  order  for 
the  removal  of  a  pauper  lunatic  under  16  &  17 
Vict.  c.  97,  is  not  an  order  within  section  56  of 
7  &  8  Vict.  c.  101,  and  that  such  an  order  made 
by  the  officiating  cleigyman  of  C.  for  the  re- 
moval of  a  pauper  then  in  the  workhouse  of  C. 
was  duly  made,  although  the  pauper  did  not, 
before  entering  the  workhouse,  reside  in  the 
parish  of  C.  Reg.  v.  Pemberton.  Meg.  v.  Smith 
(App.),  49  Law  J.  Bep.  M.C.  29 ;  Law  Bep.  5 
Q.B.  D.  96. 

An  appeal  from  an  order  of  the  Queen's  Bench 
Division,  discharging  a  rule  for  a  eertiorari  to 
bring  up  an  order  of  justices  in  petty  sessions, 
is  not  an  appeal  from  an  inferior  Court  within 
section  45  of  the  Judicature  Act,  1873,  and  no 
leave  to  appeal  is  required.    Ibid. 

[And  see  Lunatic,  20-24.] 

(B)  Cbiminal  Lunatio. 

18. — The  last  legal  settlement  of  a  criminal 
lunatic  into  which  the  justices  are  directed  to 
enquire  by  section  7  of  8  &  4  Vict.  c.  54,  upon 
an  application  for  an  order  of  maintenance,  is 
the  settlement  at  the  date  of  such  enquiry,  and 
not  at  the  date  of  the  order  for  remoi^  to  the 
asylum.  The  Chtardiang  of  Barton  Regii  Poor 
Law  Union  v.  The  Clerh  of  the  Peace  for  Berie, 
48  Law  J.  Bep.  M.C.  61 ;  Law  Bep.  4  Q.B.  D.  37. 
[And  see  No.  11  supra.] 

POOB  BATES. 
[See  Bates.] 

POBTIONS. 

(a)  Preiutnption   against   double  portions, 

when  it  arises, 
(h)  Parol  evidence  to  reJmt  presumption, 

{a)  Presumption  against  double  portions,  when 

it  arises, 

1. — ^The  property  of  a  married  woman  settled 
as  she  should  appoint  by  deed  or  will,  and  in 


default  of  appointment  to  her  for  life  for  her 
separate  use,  with  remainder,  if  she  survive  her 
husband,  to  her  executors,  administrators  and 
assigns,  without  restraint  on  anticipation,  is  in 
equity  separate  estate  for  the  purpose  of  being 
bound  by  her  general  engagements.  Maifd  v. 
Field,  45  Law  J.  Bep.  Chanc  699 ;  Law  Bep. 
8  Ch.  D.  584. 

A.,  a  married  woman  having  property  so 
settled  on  her,  covenanted  during  the  ooverture 
(but  without  reference  to  herself  as  a  married 
woman)  to  cause  IfiOOl.  to  be  paid  after  her 
death  to  the  trustees  of  her  daughter's  marriage 
settlement.  The  trusts  were  for  the  daught^ 
for  life  for  her  separate  use,  without  power  of 
anticipation,  with  remainder  to  the  husband 
for  life,  with  remainder  to  the  children  of  the 
marriage  in  the  usual  form.  This  covenant  did 
not  refer  to  the  power  or  the  property  comprised 
in  the  original  settlement.  Afterwards  by  her 
will  made  in  execution  of  the  power  during  the 
coverture,  A.  bequeathed  1,0001.  on  trust  for  the 
daughter  for  life,  for  her  separate  use,  with  re- 
mainder on  certain  trusts  for  her  children 
slightly  different  from  those  declared  under  the 
covenant.  She  also  bequeathed  the  residue  of 
h^  estate  upon  certain  trusts : — ^Held,  first,  that 
though  A.*s  covenant  could  not  be  supported  as 
an  execution  of  her  power,  yet  her  property  was 
so  settled  on  her  as  to  be  bound  by  the  cove- 
nant as  to  her  general  engagement  binding 
her  separate  estate.  Secondly,  that  the  gift  of 
the  1,000Z.  by  the  will  was  a  satisfaction  to  the 
extent  to  which  the  daughter  and  her  children 
took  under  the  settlement.    Ibid. 

A.  survived  her  husband.  After  his  death  she 
made  savings  out  of  her  settled  property,  and 
sold  some  furniture,  also  part  thereof,  and  in- 
vested the  proceeds  in  stock : — Held,  that  neither 
the  savings  nor  the  stock  passed  under  her  will. 
Ibid. 

2. — A  father  on  the  marriage  of  his  daughter 
covenanted  to  settle  a  share  of  his  property  at 
his  decease,  so  that  (in  the  events  which  hap- 
pened) her  children  became  entitled  as  tenants 
in  common.  The  covenantor  by  his  will  gave 
legacies  to  A.,  one  of  such  children,  and  to  B. 
and  C,  the  son  and  daughter  of  another,  who 
and  whose  husband  were  dead : — Held,  that  A., 
B.  and  C.  were  put  to  their  election,  A.  whether 
he  would  take  his  legacy  or  his  share  under  the 
covenant,  B.  and  C.  whether  they  would  take 
their  legacies  or  their  interest  in  the  covenant 
derived  through  their  parents  as  heirs  and  next- 
of-kin.  Bennett  v.  JBbldsworth,  46  Law  J.  Bep. 
Chanc.  646  ;  Law  Bep.  6  Ch.  D.  671. 

8. — ^A  father  covenanted  to  leave  three-eighths 
of  his  property  in  settlement  on  one  of  his  two 
daughters.  By  his  will  he  settled  half  his  resi- 
due on  her : — Held,  that  notwithstanding  differ- 
ences in  the  trusts  under  the  two  instruments, 
only  one  portion  was  intended,  and  the  bene- 
ficiaries were  put  to  their  election  which  instru- 
ment they  would  take  under.  Russell  v.  St, 
Auhyn,  46  Law  J.  Bep.  Chanc.  641 ;  Law  Bep.  2 
Ch.  D.  398. 
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(()  Pa/rol  widenee  to  rehut  presumjption, 

4. — T.,  on  the  marriage  of  his  daughter  W., 
in  1867,  covenanted  with  the  trustees  of  her 
settlement  that  his  executors  would,  if  he 
should  predecease  his  wife,  then,  within  six 
months  after  her  death,  transfer  to  the  trustees 
of  the  settlement  2,000^.  consols  to  be  held  upon 
trust  for  such  persons  as  the  daughter  should, 
with  consent  of  the  trustees,  by  deed  or  will 
appoint;  and  in  default  of  appointment  upon 
trust  for  the  daughter  for  life,  then  for  the 
husband  for  life,  then  for  the  children  of 
the  marriage;  and  then,  in  default  of  chil- 
dren, for  the  husband  absolutely.  T.,  by  his 
will,  made  in  1874,  bequeathed  2,8002.  upon 
trust  for  lus  daughter  for  life  for  her  separate 
use  without  power  of  anticipation,  and  after 
her  death  for  her  children  by  any  marriage; 
and  in  default  of  children,  the  fund  fell  into 
the  residue  of  T/s  estate,  and  went  to  his  sons. 
T,  died  in  1874,  and  his  wife  in  1877  :— Held, 
that  parol  evidence  was  admissible  to  rebut  the 
equitable  presumption  that  the  gift  by  will  was 
in  satisfaction  of  the  obligation  under  the  cove- 
nant. Tu99aud  V.  Tussaud,  47  Law  J.  Bep. 
Chanc.  849 ;  Law  Rep.  9  Ch.  D.  363. 

Held  also  (reversing  the  Master  of  the  Rolls), 
that  there  were  such  substantial  differences  be- 
tween the  provisions  of  the  settlement  and  of 
the  will,  that  the  presumption  against  double 
portions  was  rebutted.    Ibid. 


POSSESSION. 

BUI  ofiole,  under.  [See  Bill  of  Sale,  39-44.] 

Equiiable  asHff^fiment  qf  goods:  right  to  claim 
jfossemon,     [See  Equitable   Assignment, 

1.] 
Eafecution :   postesnan  money,     [See     Bank- 
ruptcy, B  21.] 

Mortgagee    in:    rights   and   duties   qf.      [See 
MOBTaAOB,  9-14.] 

Part  perfomumoe:    Statute  of  Frauds.    [See 
Specific  Performance,  12.] 

Title  hy.    [See  Lands  Clauses  Act,  32,  33; 
Limitations,  Statute  of,  1-3.] 

POSSESSION  MONEY. 
[See  Bankruptcy,  B  21.] 

POST-NUPTIAL  SETTLEMENT. 
[See  Voluntary  Settlement.] 

POST  OFFICE. 

[Further  provisions  relating  to  Post  Office 
Money  Orders.    43  &  44  Vict.  c.  33.] 

Posting  letter.    [See  Contract,  21.] 

Use  of  name.    [See  Copyright,  2.] 


POUND. 

Impoundifig  animals  without  food  or  water,  [See 
Animals,  2.] 

POUNDAGE. 
[See  Sheriff,  4-9.] 

POWER. 

(A)  Creation  of:  Power  or  Trust  for 

Sale. 

(B)  Objects  and  Scope  of. 
{a)  Whether  exclusive. 

Ih)  Whether  testamentary  only,  or  not. 
le)  Legal  personal  represefUatives  ofoljeets : 

power  in  natwre  of  trust, 
(d)  Power  to  appoint  Ufe  interest:  impoS" 

sible  condition. 

(C)  Execution  of  Power. 

(a)  (y  general  power :  construction  of  wiU. 
(h)  Of  special  power ;    will :    "  beneficial 
.  power.'* 

(D)  Appointment,    Construction  and  Ef- 

fect of. 
(a)  Excessive  appointment. 

(1)  Intfufficiency  of  funds. 

(2)  Appointmjent  to  persons  not  objects 

of  power, 

(3)  Fun^  faUmg  into  appointed  resi- 

due. 
(V)  Exclusive  or  illusory  appointment. 
(o)  Fraud  on  power. 

(E)  Power  of  Leasing. 

(F)  Power  of  Sale. 

(a)  Partition  effected  v/nder. 
(Jb)  By  whom  exercisable. 


(A)  Creation  of:  Power  or  Trust  for 

Sale. 

1, — F.  H.  was  a  proprietor  of  a  newspaper. 
By  his  will  he  gave  all  his  real  and  personal 
estate,  including  the  proprietorship  of  the  news- 
paper, to  his  eldest  son  and  two  others,  as 
trustees,  upon  trust  to  carry  on  the  trade  during 
the  l^e  of  his  wife,  and  for  that  purpose  to  set 
apart  annually,  as  a  reserve  fund,  one-fourth  of 
the  profits,  and  to  divide  the  remainder  in  equal 
sixth  parts  between  his  wife  and  five  children. 
He  then  proceeded  as  follows : — "  And  in  case 
any  of  my  children  shall  survive  my  wife,  and 
die  before  he  or  she  shall  have  received  his  or 
her  share  of  the  trust  estate,  and  without  leav- 
ing lawful  issue,  then  I  g^ve  such  share  equally 
between  my  surviving  children  and  the  lawful 
issue  of  my  deceased  child,  such  issue  taking 
their,  his  or  her  parent's  share  only,  equally 
amongst  them  if  more  than  one.  And  from 
and  after  the  decease  of  my  said  wife  (or 
during  her  life,  if  she  and  the  majority  of  my 
children  and  my  trustees  shall  think  it  proper 
and  expedient  so  to  do),  at  the  sole  discretion 
of  my  trustees,  to  sell  and  absolutely  dispose  of 
all  my  real  and  personal  estate,  and  my  trade  or 
profession,  and  the  goodwill  thereof,  and  to 


432 


toWEft. 


divide  the  proceeds  thereof  among  my  si^d  wife 
and  children,  and  their  lawful  issue,  if  the 
division  be  made  in  the  lifetime  of  my  said 
wife,  but  if  the  division  be  made  after  her 
death,  then  amongst  my  children  and  their  law- 
ful issue  only.  I  hereby  further  declare  my  will 
to  be  that  in  case,  under  the  clause  hereinbefore 
contained,  it  shall  be  agreed,  or  my  trustees 
shall  decide,  to  sell  my  stock-in-trade  and  pro- 
prietorship of  the  newspaper,  and  my  sons,  or 
any  of  them,  shall  by  writing  offer  to  purchase 
and  carry  on  the  same,  the  trustees  or  trustee 
of  my  wUl  may,  and  they  are  hereby  authorised 
and  requested  to  sell  the  same  to  them  at  6001. 
less  than  the  market  price  of  such  trade  or  pro- 
fession "  : — Held  (reversing  the  decision  of  the 
Lords  Justices  of  Appeal),  t^t  these  words 
created,  not  a  mere  power  of  sale,  but  an  abso- 
lute trust  for  sale,  subject  to  a  discretion  in  the 
trustees  as  to  the  manner  and  time  in  which 
the  sale  should  be  carried  out.  JUners  v. 
BatHson  (H.L.),  46  Law  J.  Bep.  Chano.  2 ;  Law 
Bep.  1  App.  Gas.  428. 

Two  of  the  trustees,  during  the  life  of  the 
widow,  filed  a  bill  for  administration  of  the 
estate,  and  for  an  enquiry  whether  it  would  be 
fit  and  proper,  and  for  the  benefit  of  all  parties, 
that  the  business  should  be  carried  on : — Held, 
that  by  so  doing  they  had  surrendered  to  the 
Court  their  discretion  to  postpone  the  sale,  if 
such  discretion  ever  existed.    Ibid. 

(B)  OBJBCTB  AlfD  SOOPE  OF. 

(a)  Whether  exehuvce, 

2. — Testatrix  bequeathed  a  fund  in  trust  for 
a  daughter  for  life,  and  after  her  death  to  pay 
and  transfer  the  same  '*to  and  amongst  my 
other  children  or  their  issue  in  such  parts, 
shares  and  proportions,  manner  and  form,  as 
my  said  daughter  shall  by  deed  or  will  appoint " : 
— Held  (affinning  the  decision  of  Jessel,  I1I.B., 
Law  Bc^.  4  Ch.  D.  61),  that  this  gave  an  ex- 
clusive power.  In  re  realms  Truttt  (App.),  46 
Law  J.  Bep.  Ghanc  799 ;  Law  Bep.  5  Ch.  D. 
623. 

8. — A  settlement  dated  in  1867,  contained 
an  absolute  trust  for  sale  and  conversion  of  the 
husbuid's  property,  and  investment  of  the  pro- 
ceeds, whidi  were  to  be  held  in  trust  for  the 
husband  and  wife  successively  for  life,  and  after 
the  decease  of  the  survivor,  in  trust  **  for  sudi 
child  or  children  of  the  said  intended  marriage, 
and  if  more  than  one,  in  such  shares  and  in  such 
manner  and  form,  and  to  vest  at  such  time  or 
times,  and  to  be  subject  to  such  powers  and 
restrictions,"  as  the  husband  and  wife  by  deed, 
or  the  survivor,  by  deed  or  will,  should  appoint. 
The  husband  having  died  in  1870,  the  wife  by 
deed  in  1871  appointed  the  whole  of  the  trust 
funds  brought  into  settlement  by  the  husband 
to  the  eldest  child  of  the  marriage : — Held,  that 
the  power  to  appoint  amongst  children  was 
excliusive,  and  the  appointment  of  1871  valid. 
Chamberlain  v.  Kapier,  49  Law  J.  Bep.  Chanc. 
628;  Law  Bep.  16  Ch.  D.  614. 


(b)  Whether  testamentary  ontf,  or  not. 

4. — Devise  and  beouest  to  the  testator's 
widow  for  the  term  of  her  natural  life,  '<  and  to 
be  distributed  to  the  testator's  family  at  her 
decease  as  she  might  think  proper:" — ^Held, 
that  the  power  of  distribution  was  not  testa- 
mentary only,  but  was  exercisable  by  deed,  and 
that,  under  the  word  '*  family,"  an  illegitimate 
child  whom  the  testator  had  treated  and  recog- 
nised as  a  child,  was  included  as  an  object  of 
the  power.  IfVeelamd  v.  Pearmn  (36  Law  J. 
Bep.  Chanc.  374 ;  Law  Bep.  3  Bq.  668)  dis- 
approved of.  Humble  v.  Bemnan,  47  Law  J. 
Bep.  Chanc.  62. 

5.— <}ift  to  a  daughter  for  life,  <*the  whole 
principal  at  her  death  to  be  divided  amongst 
her  children,  if  she  has  any,  in  such  proportions 
as  she  shall  think  proper,  and  if  she  dies  with- 
out leaving  children,"  then  over.  The  daughter 
died,  leaving  one  child  her  surviving : — ^Held, 
first,  to  confer  a  general  and  not  merely  a 
testamentary  power  of  appointment  on  the 
daughter;  second,  in  the  absence  of  appoint- 
ment, and  notwithstanding  the  words  "with- 
out leaving  children,"  to  create  vested  interests 
in  the  children  on  their  birth,  subject  only  to 
being  divested  by  an  exercise  of  the  power.  In 
re  Jaek9(m*9  Witt,  49  Law  J.  Bep.  Chanc.  82 ; 
Law  Bep.  13  Ch.  D.  189. 

(0)  Legal  personal  repreeentatwei  of  €ll(jeet9  : 
pomer  in  nature  qf  trust, 

6. — Settlement  of  a  fund  after  the  death  of 
A.  and  B.,  for  sudi  descendants  of  C.  as  B. 
should  by  wiU  appoint, — Held,  to  create  a 
power  in  the  nature  of  a  trust  for  descendants 
of  C.  living  at  B.'6  death,  entitling  such  descend- 
ants in  equal  shares  in  default  of  appoint- 
ment. And  held,  that  an  appointment  to  the 
legal  personal  representatives  of  descendants 
dying  before  the  death  of  the  donee  of  the 
power  was  unauthorised.  In  re  Susantti^s 
Trusts,  47  Law  J.  Bep.  Chanc.  66. 

(<f)  Poner  to  appoint  Ufe  interest :  impossible 

condition, 

V.^The  testator  gave  his  trustees  power,  if 
his  daughter  should  marry  with  their  consent, 
to  give  her  husband  a  life  interest  in  her  for- 
tune, in  the  event  of  his  surviving  her.  She 
married,  in  the  testator's  lifetime,  with  his  con- 
sent, and  had  recently  died.  The  trustees  had 
died  without  having  exercised  the  power: — 
Held,  that  the  husband  was  entitled  to  a  life 
interest  in  her  fortune.  Tfceedale  v.  Tweedale, 
47  Law  J.  Bep.  Chanc.  630 ;  Law  Bep.  7  Ch.  D. 
633. 

(C)  Execution  op  Poweb. 

(a)  Of  general  pofcer :  construction  of  mU, 

8*— By  an  ante-nuptial  settlement  power 
was  reserved  to  the  wife,  in  events  which  hap- 
pened, to  dispose  of  the  trust  fund  <*  upon  such 
trusts  and  for  such  person  or  persons  as,  not- 
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withstanding  coverture,  she  should  by  will  ap- 
point;" and  in  default  of  appointment  the 
moneys  were  to  be  held  upon  trust  for  two  per- 
sons therein  mentioned.  By  her  will,  n^e 
shortly  after  her  marriage,  she,  "  in  execution 
of  the  said  power  so  reserved  as  aforesaid," 
after  giving  pecuniary  legacies,  and  directing 
that  her  funeral  expenses  and  the  expenses  of 
proving  her  wUl  should  be  paid  by  her  trustees 
out  of  her  trust  property,  bequeathed  all  the 
residue  of  her  personal  estate  whatsoever  to  a 
person  by  whose  death  in  her  lifetime  the  be- 
quest lapsed.  Her  husband  took  out  adminis- 
htition  de  honii  nan,  and  claimed  to  be  entitled 
to  the  residue,  which  was  paid  into  Coxat,  and 
also  claimed  by  the  persons  entitled  in  default 
of  appointment  under  tJie  settlement: — Held, 
that  the  testatrix  had  treated  the  whole  fund 
as  her  own,  and  had  validly  exercised  the  power 
of  appointment  contained  in  the  settlement,  and 
that  the  fund  in  Court  belonged  to  her  husband 
as  administrator.  In  re  Pint's  Settlement 
TnuU,  48  Law  J.  Bep.  Chanc.  741 ;  Law  Bep. 
12  Ch.  D.  667. 

9.-— By  a  separation  deed  executed  on  the 
10th  of  April,  1861,  A.  reserved  to  himself  a 
general  power  of  appointment  by  will  over  one- 
third  of  his  property,  and  settled  the  remaining 
two-thirds  on  usual  trusts  for  his  wife  anS 
children.  His  will,  executed  six  months  pre- 
viously, contained  a  general  devise  and  bequest 
of  all  his  property  to  trustees  upon  usual  trusts 
for  his  wife  and  children :— Held,  that  the  will 
was  a  good  execution  of  the  power,  and  ^at 
the  settlement  could  not  be  looked  at  for  the 
purpose  of  construing  the  will.  In  re  Rudmf^g 
Settlement  (41  Law  J.  Bep.  Chanc.  666 ;  Law 
Bep.  14  Sq.  266)  disapproved  of.  Bffyee  v. 
Ceok  (App.),  49  Law  J.  Bep.  Chanc.  860;  Law 
Bep.  14  Ch.  D.  53. 

10. — A  testator  had  a  general  power  of  ap- 
pointment over  the  reversion  in  fee  of  settled 
r^  estate,  which  the  trustees  had  power  to  sell 
with  his  consent.  During  his  l^etime,  and 
with  his  consent,  part  of  the  real  estate  was 
sold,  and  another  part  contracted  to  be  sold, 
leaving  some  of  the  real  estate  unsold.  Subse- 
quently he  made  his  will,  whereby,  after  re- 
citing that  the  real  estate  was  subject  to  such 
uses  as  he  should  appoint,  he  directed  that  the 
same  should  remain  to  the  use  of  trustees  for 
a  term  of  600  years,  and  subject  thereto  to  the 
use  of  A.  and  his  heirs.'  And  subject  and  with- 
out prejudice  to  the  appointment  already  made, 
he  gave  all  the  real  and  personal  estate  of  or 
to  which  he  was  seised  or  possessed,  or  over 
which  he  had  a  power  of  appointment,  to  B., 
absolutely : — Held,  that  the  proceeds  of  sale  of 
real  estate  passed  to  B.  under  the  residuary 
gift,  and  not  to  A.  under  the  appointment. 
Qale  V.  QtUe  (21  Beav.  349)  foUowed.  Blake 
V.  Blake,  49  Law  J.  Bep.  Chana  893 ;  Law  Bep. 
16  Ch.  D.  481. 

11. — Land  was  settled  to  the  use,  in  events 
which  happened,  of  such  person  or  persons  as 
A.  B.  should  by  will  appoint.    The  settlement 
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contained  a  power  to  the  trustees,  with  the 
consent  of  A.  B.,  to  sell  the  land,  the  proceeds 
to  be  laid  out  in  the  purchase  of  other  land  to 
be  settled  to  the  same  uses,  and  in  the  mean- 
time to  be  invested  in  Government  or  real 
securities,  and  the  income  of  such  investment 
to  be  paid  to  the  persons  to  whom  the  rents  of 
the  purchased  land  would  be  payable,  were 
such  purchase  then  actually  made.  The  land 
was  subsequently  sold,  and  the  proceeds  in- 
vested in  Consols,  in  which  state  they  remained 
at  the  death  of  A.  B.  By  her  will  A.  B.  gave 
l^;acies  to  the  amount  of  30,0002.,  and  be- 
queathed <<all  the  residue  of"  her  "personal 
estate  and  effects  whatsoever  "  to  two  persons 
absolutely.  Her  own  personal  estate  did  not 
exceed  6,000Z. :— Held,  that  the  residuary  gift 
operated  with  respect  to  the  Consols  as  an 
exercise  of  A.  B.*s  general  power  of  appoint- 
ment, and  consequently  that  they  passed  to  her 
residuary  l^;atees.  Chandler  v.  Poeooky  49 
Law  J.  Bep.  Chanc.  442 ;  Law  Bep.  16  Ch.  D. 
491. 

12«— H.,  by  his  will,  dated  in  1826,  gave  his 
mother,  E.,  a  general  power  of  appointment 
over  certain  rcttl  estate,  and  provid«l  that  in 
case  she  died  without  a  will  her  property 
should  go  over  to  C.  E.,  by  her  will  in  1868, 
executed  the  power  in  the  following  terms: 
*'  As  to  and  concerning  all  the  real  estate  what- 
soever and  wheresoever  of  or  to  which  I  or  any 
person  or  persons  in  trust  for  me  am,  is  or  are 
seised  or  in  any  way  entitled,  or  over  which  I 
have  (either  under  or  by  virtue  of  the  will  of 
my  deceased  son  or  any  codicil  thereto  or  other- 
wise howsoever)  or  over  which  I  shBXL  have 
any  power  to  dispose,  ...  I  give,  devise,  limit, 
direct  and  appoint  the  same  unto  and  to  the 
use  of  (trustees)  their  heirs  and  assigns,  in 
trust  for  (G.)  his  heirs  and  assigns  for  ever." 
G.  predeceased  the  testatrix  by  two  days: — 
Held  (by  Malins,  V.C),  that  the  appointee 
having  died  in  the  Ufetime  of  the  appointor 
the  appointment  wholly  failed,  and  that  tiie 
property  went  over  to  C.  under  the  original 
will,  and  did  not  form  part  of  the  general  es- 
tate of  E.  In  re  Van  Hagen,  Sperling  v. 
Boelrfort,  49  Law  J.  Bep.  Chana  706.  Held 
(on  app^),  that  the  property  remained  vested 
in  the  trustees  bjs  part  of  the  general  estate  of 
the  testatrix,  subject  to  a  resulting  trust  for 
her  heir-at-law  (if  any).  See  60  Law  J.  Bep. 
Chanc.  1 ;  Law  Bep.  16  Ch.  D.  18. 

18«— A  testator  voluntarily  settled  1,0002. 
due  to  him  from  D.,  his  son-in-law,  and  other 
personalty,  on  such  trusts  as  he  should  appoint 
by  deed  or  will,  and  subject  thereto  in  trust 
for  his  daughters  and  their  children,  and  then 
made  certain  provisions  for  securing  the  debt 
of  1,0002.  Afterwards  by  will  he  bequeathed 
his  personal  residue  on  somewhat  di^rent 
trusts  for  his  daughters  and  their  issue.  By 
a  codicil  he  recit^  that  D.  was  indebted  to 
him  in  further  sums  besides  the  1,0002.,  and 
that  under  the  settlement  or  will,  or  one  of 
them,  his  daughter,  D.'s  wife,  and  her  children, 
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woald  be  entitled  to  a  certain  ahaie  of  the 
property  comprised  in  the  said  settlement  and 
of  and  in  all  other  his  estate  and  effects,  and 
declared  that  such  shares  nnder  the  said  settle- 
ment or  will,  or  either  of  them,  should  be  taken 
to  be  satisfied  out  of  the  moneys  owing  to  him 
from  D.  other  than  the  1,000^  :— Held  (affirm- 
ing the  decision  of  Bacon,  V.C.,  49  Law  J.  Rep. 
Chano.  206),  that  the  residuary  bequest  in  the 
will  was  an  effectual  execution  of  the  power  of 
appointment  reserved  in  the  settlement.  Per 
the  Court  of  Appeal.— When  property  has  been 
settled  by  the  testator  upon  others,  in  default 
of  appointment  under  a  power  reserved  to  him- 
self, it  does  not  require  any  indication  by  him 
of  an  intention  to  defeat  his  settlement  in 
order  to  hold  a  general  gift  in  his  wiU  which 
can  be  satisfied  by  other  property  to  be  an 
execution  of  his  power.  In  re  Clarke,  Mad- 
diek  V.  Markt  (App.),  49  Law  J.  Bep.  Chanc. 
586;  Law  Bep.  14  Ch.  D.  442. 

(>)  Of  ipeoial power:  will:  **  beneficial 

jMwer.'* 

14.— A  testator,  having  a  power  of  appoint- 
ment among  children,  gave  his  residue  and  all 
property  over  which  he  might  have  any  bene- 
ficial power  of  disposition  upon  trusts  partly 
without  the  scope  of  his  power:— Held,  that 
the  power  was  not  exercised.  Ames  v.  Cado- 
gan,  Ames  v.  Taylor,  48  Law  J.  Bep.  Chano. 
762 ;  Law  Bep.  12  Ch.  D.  868. 

•Bxeroiie   of,  hy   infant:   different   eUmes   of 
powers.    [See  Infant,  21.] 

(D)  Appointment,  Constbuction  and 
Bffbct  of. 

(a)  Exeestive  appointment, 

(1)  In9t{ffieiency  of  fundi. 

16. — The  testator  having  power  to  appoint 
10,000Z.  among  his  children,  and  having  exer- 
cised the  power  by  appointing  3,000Z.  to  one 
chUd.  appointed  by  wUl  10,000Z.  among  all  his 
children  nomvnatim,  being  3.000Z.  in  excess  of 
the  power.  One  of  the  children,  to  whom 
4,000?.  was  thus  appointed,  having  died  in  the 
testator's  lifetime,  so  that  his  appointed  share 
lapsedy—Held,  that  the  deficiency  of  the  other 
shares  should  be  made  up  out  of  the  lapsed 
share.  Edles  v.  Drake,  46  Law  J.  Bep.  Chanc. 
61 ;  Law  Bep.  1  Ch.  D.  217. 

A  life  interest  determinable  on  bankruptcy 
or  alienation  is  capable  of  beinc:  brought  into 
hotchpot.    Ibid.  ^ 

16.— The  donee  of  a  special  power  to  appoint 
(subject  to  a  life  interest)  a  sum  of  S,000Z., 
raiseable  out  of  the  proceeds  of  two  policies 
and  of  certain  real  property,  made  three  ap- 
pointments by  successive  deeds  of  1,000Z.,  de- 
scribed as  part  of  the  8,000Z.,  in  favour  of  three 
objects  of  the  power.  The  property  available 
eventually,  owing  to  the  insolvency  of  the  in- 
surance office,  fell  short  of  8,000Z. :— Held,  that 
the  appointees  topk  according  to  priority  of 


appointment,  and  not  rateable  portions  of  the 
fund.  Stokes  v.  Bridgman,  47  Law  J.  Bep. 
Chanc.  769. 

The  principle  of  Page  v.  Leapingwell  (18  Ves. 
463)  is  only  applicable  to  gifts  by  the  same 
instrument  or  by  instruments  which  for  the 
purpose  of  construction  are  to  be  treated  as 
one.    Ibid. 

Held  also,  that  the  sums  appointed  were  not 
to  be  answered  rateably  by  the  different  pro- 
perties from  which  the  3,00OZ.  was  raiseable, 
but  that  each  1,000^  in  its  entirety  was  chiurged 
upon  the  aggregate  fund.    Ibid. 

(2)  Appointment  to  persons  not  objects  cf 

power, 

17. — An  appointment  to  take  effect  at  a 
future  period  is  not  void  in  tato  because  it  may 
include,  or  in  the  event  turns  out  to  include, 
strangers  as  well  as  objects  of  the  power ;  but 
it  fails  only  as  to  those  appointees  who  are  not 
objects.  Harrey  v.  Straoey  (1  Drew.  73 ;  22 
Law  J.  Bep.  Chanc.  28)  followed.  In  re  Fwrn- 
combe's  Trusts,  47  Law  J.  Bep.  Chanc.  328; 
Law  Bep.  9  Ch.  D.  662. 

A  lady  having  a  power  to  appoint  among  her 
issue  living  at  the  date  of  the  appointment, 
by  deed  appointed  to  the  children  of  her  daugh- 
ter in  equal  shares  on  their  attaining  twenty- 
one.  The  daughter  had  three  children  at  that 
date,  and  three  bom  afterwards :— Held,  that 
each  of  the  children  living  at  the  date  of  ap- 
pointment would,  on  attaining  twenty-one,  ta^ 
one-sixth  of  the  property  plvs  an  accruing 
share  of  the  sixth  appointed  or  purported  to  be 
appointed  to  any  other  child  who  might  die 
under  twenty-one.    Ibid. 

18. — The  testatrix,  in  exercise  of  a  power  of 
appointment,  gave  personal  property  to  two 
persons  as  joint  tenants,  only  one  of  whom  was 
an  object  of  the  power : — Held,  that  the  inten- 
tion of  the  testatrix  prevailed  over  the  rules  of 
joint  tenancy,  and  that  the  object  of  liie  power 
took  a  moiety  of  the  fund,  and  the  other  moiety 
went  as  in  default  of  appointment.  In  re 
Kcr^s  Trusts,  46  Law  J.  Bep.  Chanc.  287 ;  Law 
Bep.  4  Ch.  D.  600. 

(3)  Funds  falling  into  appointed  residue, 

19. — The  donee  of  an  exclusive  power  of  ap- 
pointment among  her  children  appointed  1,200/. 
to  her  son  for  life,  with  remainder  to  his 
children,  and  appointed  the  residue  of  the  fund 
to  two  of  her  daughters : — Held,  that  the  ap- 
pointment to  the  son's  children  being  exces- 
sive and  therefore  bad,  the  1,200Z.  on  the  son's 
death  was  not  unappointed,  but  fell  into  the 
appointed  residue.  In  re  Meredith's  Trusts, 
Law  Bep.  3  Ch.  D.  787. 

(()  ExeVuiive  or  iUwory  appointment. 

20. — ^A  power  was  given  in  a  marriage  settle- 
ment to  appoint  between  or  amongst  all  and 
every  the  child  and  children  of  the  marriage. 
An  irrevocable  appointment  was  made  by  d^d 
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tmto  and  amongst  the  three  children  of  the 
marriage,  provided  they  survived  the  appointor, 
and  the  sarvivors  and  survivor  equally,  and  if 
only  one  survived,  then  to  that  one  only: — 
Held,  that  such  an  appointment,  in  the  case  of 
a  child  who  predeceased  the  appointor,  was  a 
valid  exercise  of  the  power,  both  of  itself  and 
also  imder  the  Illusory  Appointments  Acts  (11 
Geo.  4,  and  1  Will  4.  c.  46).  MincMn  v.  Min- 
chin  (7  Ir.  Chanc.  Bep.  267)  dissented  from.  In 
re  Capon's  TrutU,  48  Law  J.  Bep.  Ghanc.  356  ; 
Law  Rep.  10  Ch.  D.  484. 

Apjwiwttnent  hy  donee  of  a  general  teHamentary 
power  :  executor  of  donee  the  proper  person  to 
reeeite  and  distribute  appointed  fund,  [See 
Tbusteb  Belief  Act,  1.] 

(c)  Fraud  on  power. 

21. — Under  a  marriage  settlement  A.  had 
power  to  appoint  6,00OZ.  among  his  three 
children,  and  there  was  a  limitation  to  the 
children  in  default  of  appointment.  He  bor- 
rowed the  6,000/.  on  security  of  a  freehold 
estate,  and  subsequently  by  deed  of  even  date 
conveyed  the  freehold  estate  to  uses  in  favour 
of  his  eldest  son  and  his  children,  with  an  ulti- 
mate limitation  to  himself  in  fee.  By  a  deed 
of  even  date  A.  appointed  the  6,000Z.  to  the 
same  son,  and  the  deed  contained  a  release  by 
A.  and  by  the  eldest  son  and  the  surviving 
trustee  of  the  settlement  of  the  6,0002.  mort- 
gage debt,  and  a  conveyance  of  the  freehold 
estate  freed  from  the  mortgage  to  the  uses  of 
the  deed  of  even  date :— Held,  that  the  ar- 
rangement by  which  the  6,000/.  was  released 
and  the  ultimate  remainder  reserved  to  A.  did 
not  invalidate  the  appointment,  as  A.  had  no 
intention  of  thereby  deriving  any  advantage  for 
himself.  Topham  v.  The  Duke  qf  J^frtland  (39 
Law  J.  Bep.  Chanc.  269 ;  Law  Bep.  6  Ch.  D. 
40);  and  In  re  Marsden's  Trusts  (4  Drewr. 
694)  distinguished.  Uoach  v.  Trood  (App.), 
Law  Bep.  3  Ch.  D.  427. 

22.— Where  a  father,  who  had  a  limited 
power  of  appointment  over  a  fund  by  will  only, 
among  his  children,  made  a  will  by  whidi  he 
appointed  a  sum  of  5,000/.  to  his  son  J.,  and 
the  remainder  among  his  other  sons,  and  a  few 
weeks  afterwards  executed  a  bond  binding  him- 
self that  his  son  J.  should  receive,  either  out  of 
his  own  property  or  out  of  the  fund  subject  to 
the  power,  the  sum  of  5,000/.  at  the  least,  and 
subsequently  died  without  revoking  his  will :— • 
Held  (affirming  the  decision  of  the  Master  of 
the  Bolls),  that  the  appointment  was  good. 
Palmar  v.  Zocke  (App.),  60  Law  J.  Bep.  Chanc. 
113  ;  Law  Bep.  16  Ch.  D.  294. 

Cqffin  V.  Ooiper  (2  Dr.  &  Sm.  366  j  34  Law  J. 
Bep.  Chanc.  692)  followed.    Ibid. 

Per  Brett,  L.J.  (duHtante  Cotton,  L J.) A 

bond  or  covenant  by  the  donee  of  a  limited 
testamentary  power  that  he  will  exercise  it  in 
a  particular  way  is  wholly  void.    Ibid. 

Forfeiture  clause :  public  policy :   remoteness* 
[See  Bbmotbnebs,  14.] 


(E)  Power  of  Leasing. 

28. — A  lease  comprising  different  properties 
held  upon  different  trusts  cannot  be  properly 
granted  unless  under  very  special  drcuxnstances. 
Tolson  V.  Shea/rd  (App.),  46  Law  J.  Bep.  Chanc. 
816 ;  Law  Bep.  6  Ch.  D.  19. 

An  agreement  by  trustees  of  two  properties 
held  on  different  trusts  for  a  mining  lease  of 
both  at  a  rent  of  so  much  per  acre  worked, — 
Held,  a  breach  of  trust,  and  specific  perform- 
ance at  the  suit  of  the  trustees  refused.    Ibid. 

(F)  Power  of  Sale. 
(a)  PaHUion  effected  under, 

24. — A  partition  between  two  or  more  per- 
sons may  be  effected  through  a  power  of  sale 
and  exchange.  In  re  Fritkt  46  Law  J.  Bep. 
Chanc.  780 ;  Law  Bep.  3  Ch.  D.  618. 

By  a  marriage  settlement,  an  undivided 
moiety  of  lands  was  vested  in  trustees,  who 
were  thereby  empowered  to  sell,  dispose  of, 
and  convey  the  same,  or  any  part  thereof,  l^ 
way  of  sale,  for  such  a  price  in  money,  or  by 
way  of  exchange  for  such  equivalent  in  other 
lands,  as  ihey  should  deem  reasonable ;  and  for 
that  purpose  to  revoke  the  old  and  to  limit  new 
uses  of  the  same.  In  pursuance  of  an  agree- 
ment for  partition,  the  trustees,  in  exerdse  of 
the  aforesaid  power,  revoked  the  uses  of  an 
undivided  moiety  of  one  part  of  the  lands,  and 
appointed  the  same  to  the  use  of  the  owners  of 
the  other  undivided  moiety  in  consideration  of 
an  undivided  moiety  of  the  other  parts  or  part 
of  the  lands  being  conveyed  to  the  trusted  of 
the  settlement :— Held,  tiiat  a  valid  partition 
of  the  estate  was  thereby  effected ;  and  semble, 
that  a  partition  between  any  number  of  owners 
of  undivided  shares  of  real  estate  may  be  ef- 
fected under  similar  powers  of  sale  and  ex- 
change.   Ibid. 

(b)  By  whom  exerdsable^ 

26. — A  testator,  after  stating  his  desire  that 
a  farm  should  be  carried  on  during  his  wife's 
life  for  the  maintenance,  support  and  benefit 
of  her  and  all  his  children,  and  that  upon  her 
death  all  his  property  should  be  equally  divided 
among  all  his  said  children,  and  dh/et  directing 
children  by  a  former  marriage  to  bring  por- 
tions into  hotchpot  **  so  as  to  form  one  common 
fund,"  appointed  his  wife  and  A.  and  B. 
executrix,  executors  and  trustees,  and  autho- 
rised them  to  sell,  mortgage  or  let  any  part  of 
his  estate.  He  then  directed  the  farm  to  be 
carried  on  for  the  maintenance  of  his  wife  and 
children,  and  subject  thereto  all  his  estate  to 
be  in  trust  for  his  children  in  equal  shares : — 
Held,  that  upon  the  widow's  death  A.  and  B. 
had  power  to  sell  and  convey  the  real  estate 
without  the  ^concurrence  of  the  children.  In 
re  Cooke's  Contract^  Law  Bep.  4  Ch.  D.  464. 

26. — Bettl  and  personal  estate  was  limited 
to  trustees,  their  heirs,  executors  and  adminis- 
trators upon  trust  to  sell.    The  last  surviving 
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trustee  devised  this  trust  estate  to  two  persons 
who  oontracted  to  sell  the  real  estate : — Held, 
that  they  could  make  a  good  title.  Cooke  y. 
Crawford  (13  Sim.  91 ;  13  Law  J.  Bep.  Chanc. 
406)  dissented  from.  In  re  Otborne  and  BaW' 
lett,  49  Law  J.  Bep.  Ghana.  310 ;  Law  Bep.  13 
Ch.  D.  774. 

[See,  however,  Tbust,  D  4.] 
27. — Sir  T.  N.  devised  his  estates  to  tmstees, 
in  trost  for  A.  for  life,  then  for  B.  for  life,  and 
then  for  G.  in  tail,  with  a  power  of  sale  and  en- 
franchisement with  the  consent  of  the  person 
for  the  time  being  entitled  as  beneficial  tenant 
for  life;  and  dirocted  that  no  re-purchase  or 
re-investment  should  be  made  while  there 
should  be  any  person  entitled  as  beneficial 
tenant  for  life  or  tenant  in  tail  in  possession, 
and  of  the  age  of  twenty-one  years,  without  the 
previous  consent  of  such  person.  A.  and  B. 
were  dead,  and  G.  was  an  infant: — Held, 
that  the  trustees  could  during  the  minority  of 
G.  exercise  the  power  of  sale  and  enfranchise- 
ment without  consent,  and  make  a  good  title. 
In  re  Sir  TkomoB  Neane  and  Jfeurt,  Chapman 
Jf  Wren.  The  Vendor  and  Purohater  Aet,  1874, 
49  Law  J.  Bep.  Ghanc.  642. 

Settlement:   diteretion  to  settle,     [See  Tbxtbt, 
AS.] 

[And  see  Mobtqaok.] 


PBAGTIGB. 

[N.B. — ^For  convenience  of  referenoe  this  title 
is  arranged  alphabetically  throughout,  minor 
headings  being  indicated  by  small  black  type.] 

(A)  Accounts  and  Enquibies. 
(a)  PreUmina/ry^  order  for, 
(h)  Examination  on  aoootmts. 
(<j)  Ihet, 

(B)  Appeals  and  Bbheabings. 
(a)  Appeal,  when  nutainable. 

(1)  Jurisdiction    and   constitution    of 

Court  of  Appeal, 

(2)  Appeals  fhrni  inferior  Courts, 

(3)  i^vvt  Judge  in  ehambers, 

(4)  Appeal  for  costs. 

(5)  Matter  in  discretion  qf  Judge, 

(6)  liaising  new  ease, 
(fi)  Notice  of  appeal, 

(o)  Time  for  appealing. 

(1)  Interlocutory  or  final  judgment  or 

order. 

(2)  Order   of   Judge    or   Master    at 

cha/mbers. 

(3)  Extension  of  time. 

(4)  Appeal  out  of  time :  costs  of  affi* 

damts. 
{d)  Setting  down, 
{e)  Lea/ve  to  adduce  new  evidence, 
(/)  Stay  of  proceedings  2}etiding. 

(C)  Appbaeancb    and    Default    op    Ap- 

PKABANCE. 

(D)  Ghargino  Obdeb. 

(E)  GOMPBOMISE. 

(F)  Gonbolidation  OP  Actions. 


(0)  DiacoHTnruAHCB. 

(H)  DlSMIBSAL  OF  AcnON. 

(1)  Bnbolmbnt. 
(K)  Evidbncb. 

(«)  AfidaciU. 

(1)  SwetmaigandfiUngof. 

(2)  Office  copies  of  . 

(3)  Content  to  take  evidence  hy  4^- 

danit. 

(4)  AdmisaiMUy  of,  on  hearing. 
(6)  Cross^examiiMation  on. 

(6)  Affidavits  in  reply, 
(b)  Admission  of  further  evidence  at  hear- 

ing, 
(0)  Examination  of  witness  before  esoaminer. 
Id)  Witnesses  abroad :  delay, 
(0)  Further  evidence  after  evidence  closed  : 

counter-claim. 
(/)  Examination  of  Judgment  debtor, 
(L)  Execution. 

(a)  Attachment. 

(b)  Rule  to  sheriff  to  pay  money  levied : 

notice  of  motion, 
(jB)  Stay  of, 
(d)  Judgment  to  be  dealt  with  as    Court 

shall  direct. 

(M)  FUBTHEB  GONSIDBEATION. 

(a)  Reservation  qf. 

(ft)  Appeal  from  order  made  on, 

(0}  Evtdenee  on, 

(N)  INFOBMATION. 

(0)  INTBBLOCUTOBT  ObDEBS. 

(P)  INTEBBOOATOBIES. 

(a)  Right  to  discovery. 

(b)  Ibndency  to  criminate. 

Ic)  Before  statement  of  defence. 

(d)  Mode  of  objecting  to  interrogatories  or 

answer, 

(e)  Striking  out:  irrelevatwy. 
(/)  Schedule  to  answer:  printing. 

(Q)  JOINDEB  OF  GAUSES  OF  ACTION. 

(a)  Action  by  executor. 
(ft)  Action  for  recovery  of  land. 
(B)  Judgment  Decbeb  ob  Obdeb. 

(jEb)  Signing  judgment   under    Order  XL. 

rule  1. 
(V)  Setting  aside. 
(cf)  Discharging  or  varying  judgment    by 

consent, 
(d)  Interest  on  judgment  for  costs, 
(0)  Ibrm  of:  declaration  as  to  contingent 

rights:  enquiries. 

(f)  Form  of:  evtdenee  taken  as  read. 

(g)  Indorsement  of,  on  title-deed. 
(S)  Motions. 

(a)  Motion  for  judgment. 

(Jf)  Arbitration  :  rule  to  shew  cause. 

Ic)  Notice  of  motion, 
(T)  New  Trial. 

(a)  Motion  f or y  how  to  be  made. 

(ft)  Tims  for  nwving,  ^c, 

(<^)  Jurisdiction  to  enter  finaX  judgment. 

Id)  Inadequacy  of  danutges. 
(U)  Parties. 

(a)  Joinder  of  , 

(1)  AUematioe  relief:  different  causes 
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of  aetian  agamtt  different   de- 

fendants. 
(2)  Ahtent  partieSf  service  an. 
(8)  Jifint  and  several  Hdbility. 
(4)  Action  against /irm, 
(6)  Suit  to  restrain  nuisance:    com' 

munity  qf  interest. 

(6)  Husband  and  wife  and  their  repre* 

sentatives, 

(7)  Bight  of  equitable  tenant  for  life 

to  defend  action  of  ^eetment. 

(8)  Actions  by  and  againk  trustees  or 

executors. 

(9)  In  other  oases. 

(jb)  Substitutinf  or  adding  parties   under 

Rules  of  Churt. 
(o)  Change  of  interest. 

(1)  Ihath. 

(2)  Bankruptcy. 

(3)  Lunacy, 

(V)  Payment  into  Coubt. 

(a)  By  the  defendant  in  sati^aetion  of  the 

plaintiff^s  claim. 
(ft)  Order  for,  on  admission  of  party. 
W)  Plbadino. 

(a)  Generally. 

(1)  Pleading  matters  arising  pending 

action. 

(2)  Agreement^  how  to  be  pleaded. 

(3)  ProUx,  embarrassing,  or  irrelevant 

pleadings. 

(4)  General  or  evasive  denial  or  aUegor 

tion, 

(5)  Admissions:  orders  on. 

(b)  Amendment  of  pleadings. 

(1)  Of  statement  of  claim  after   dc' 

livery  ef  drfence. 

(2)  Of  defence. 

(3)  Change  ofnatwe  of  acti^m. 

(4)  At  hearing. 

(o)  Particular  pleadings. 

(1)  Statement  ef  claim. 

(i)  Alteftnatixse  or  inconsistent  rC' 

lief. 
(ii)  Charging  wHfuL  default. 
(iii)  Action  for  recovery  of  latid. 

(2)  Demurrer. 

(i)  To    claim    in    representative 

character. 
(ii)  Time  for  demurring. 
(iii)  Pleading  as  weU  as  demur' 

ring. 
(iv)  Multifariousness. 

(3)  D^enees. 

(i)  Plea  to  jurisdiction. 
(ii)  Pleading  Statute  of  Frauds. 
(iii)  Pleading  Statute  of  Limita- 
tions, 
(iv)  Set-of. 
(y)  Special  defences. 

(4)  Counter-claim. 

(i)  Subjeet-matter  and  form  of. 
(ii)  Motion  for  judgment  on,  in  de- 

fault  of  further  pleading. 
(iii)  Parties  to  :  who  may  be,  and 

rights  of. 


(iv)  ^mJtarrassing,  when. 
(v)  CoHsof. 
(6)  Third  party :  notice  to. 
(6)  Beply. 
(<Q  Close  of  pleadings. 

(X)  PBO  CONFESSO  :  TAKING  BILL. 

(Y)  Bbfebence. 

(a)  OffidaX  referee. 

{b)  Special  referee. 
(Z)  Sales  undeb  Dibection  of  Coubt. 

(a)  At  what  stage  ordered. 

(J)  Conduct  of' 
(AA)  Sequestbation. 
(BB)  Sebvice. 

(a)  Substituted. 

(b)  Out  of  jurisdiction. 
(GC)  Shobt  Cause. 
(DD)  Special  Case. 

(£E)  Staying  Pbocbedings. 

(a)  Frivolous  or  vexatious  action, 

lb)  Multiplicity  of  proceedings. 
(FF)  Stop  Obdeb. 
(GG)  Tbansfeb  of  Actions. 

(a)  From  one  division  to  another. 

(Jf)  From  one  Judge  of  Chancery  Division 
to  another. 

{c)  To  or  from  inferior  Courts. 
(HH)  Tbial. 

(a)  Place  of  trial. 

(>)  Notice  of  trial. 

(0)  Issues  or  questions  of  law  or  fact. 

(jd)  Trial  by  jury  :  right  to. 

Ip)  Mode  of  trial. 

(1)  Hearing  counsel,  ^c. 

(2)  Where  notice  given  to  third  party. 

(3)  Hearing  in  camera. 

(4)  Jury  cases  in  Chancery  Division: 

new  trial. 

(5)  Verdict  on  several  issues. 
(II)  Wbit  of  Summons. 

(a)  Indorsement  of. 
*  (b)  Writ  specially  indorsed. 

(1)  Ibrm  qf  indorsement. 

(2)  Demurrer  to. 

(3)  Where  corporation  plaintiff . 

(4)  Order  for  particulars. 

(5)  Leave  to  defend. 

(6)  Service  of. 

(7)  Application  to  sign  final  judgment. 

(c)  Renewal  of. 

Abatement.    [See  infra  C  7,  H  1,  U  4,  30-37.] 

(A)  Accounts  and  Enquibibs. 
{a)  Preliminary,  order  for. 

1, — ^Where  a  defendant  who  was  agent  for 
trustees  of  a  trust  estate  admitted  that  he  was 
liable  to  aocount,  and  that  he  had  in  his  pos- 
session securities  belonging  to  the  trust  estate, 
the  Court  on  motion  by  the  trustees,  notice  of 
which  was  given  to  the  defendant,  made  an 
order  directing  him  to  account  and  to  hand 
over  the  securities.  Bumsey  v.  Beade,  45  Law 
J.  Rep.  Chanc.  489 ;  Law  Rep.  1  Ch.  D.  643. 

2. — Order  for  taking  of  accounts  made  on 
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interlocutory  application  of  the  plaintiffs,  the 
defendant  not  appearing.  Tur^uand  v.  WtUtm, 
46  Law  J.  Bep.  Ghana  104 ;  Law  Bep.  1  Ch. 
D.  86. 

3. — The  defendant  in  an  action  for  an  ac- 
count of  rents  and  profits  delivered  a  defence 
and  a  counter-claim  to  set  off  money  due  to 
him  from  the  plaintiff  under  an  award.  In  his 
reply  the  plaintiff  simply  joined  issue  generally, 
and  the  defendant  treating  the  counter-claim 
as  admitted,  moved  under  Order  yy^TTT  and 
Order  XL.  rules  10,  11,  for  an  account  on  the 
'  footing  of  the  counter-claim,  or,  in  the  alterna- 
tive, that  the  reply  might  be  struck  out  or 
amended  as  embimrassing  under  Order  XXVII. 
rule  1,  and  also  as  not  complying  with  Order 
XIX. : — Held,  that  the  case  was  not  one  for  an 
account  under  Order  XXXm.,  and  that  no 
order  could  be  made  on  the  counter-claim 
before  the  principal  claim  of  the  d^endant  was 
dealt  with.  Boffe  v.  Maclaren,  Law  Rep.  3  Ch. 
D.  106. 

In  action  for  neeessaries.    [See  Admibaltt,  42.] 

Trial  of  tuhtequ^fU  is9ue$,  [See  Mobtoagb,  49.] 

(h)  Examination  on  aoeaunts. 

4. — An  accounting  party  subpoenaed  for 
examination  cannot  refuse  to  be  sworn  because 
he  has  not  received  sufficient  notice  of  the 
points  on  which  he  is  to  be  examined,  but  after 
being  sworn  he  may  object  to  answer  for  this 
reason.  Meyrick  v.  Jamo9^  46  Law  J.  Bc^. 
Ghanc.  38. 

6. — A  person  desiring  to  cross-examine  upon 
an  account  must  specify  the  particular  items  of 
the  account  upon  which  he  wishes  to  cross- 
examine.  This  rule  applies  as  well  to  a  plaintiff 
who  has  brought  in  an  account  in  order  to 
enforce  a  charge  as  to  an  ordinary  accounting 
party.  Bate9  v.  Eley^  46  Law  J.  Bep.  Ohanc. 
270 ;  Law  Bep.  1  Ch.  D.  473. 

ifi)  Ihes, 

6. — The  per-centage  on  taking  accounts 
imposed  by  the  order  as  to  Court  fees  of  the 
28&  of  October,  1876,  is  not  payable  on  ac- 
counts begun  to  be  taken  before  the  commence- 
ment of  the  Judicature  Acts.  Where  payable  it 
is  in  substitution  for  the  old  certificate  and  other 
fees.  Meredith  v.  Treffry  (App.),  46  Law  J. 
Bep.  Chanc.  162. 

7. — Where  a  testator  appointed  two  persons 
his  executors,  and  the  same  persons,  with  one 
other,  trustees  of  his  real  and  personal  estate, 
and  the  usual  decree  for  the  administration 
having  been  made,  the  Chief  Clerk  required 
separate  accounts  to  be  taken  of  the  receipts 
and  payments  of  the  executors,  and  of  the  re- 
ceipts and  payments  of  the  trustees: — Held 
(affirming  the  decision  of  Fry,  J.),  that  the 
accounts  of  the  executors  and  trustees  were 
rightly  taken  separately ;  that  the  per-centage 
for  Court  fees  was  payable  both  on  the  gross 
receipts  of  the  executors  and  on   the   gross 


receipts  of  the  trustees ;  and  that,  first,  the 
residue  handed  over  to  the  trustees  by  the 
executors ;  secondly,  temporary  loans  advanced 
to  them  by  their  bankers ;  and  thirdly,  anzns 
transferred  from  the  trustees'  deposit  aocomit 
at  their  bankers  to  their  drawing  account  were 
all  properly  included  in  the  trustees'  receipts. 
Armitage  v.  EUoorthy  (App.),  Law  Bep.  13  Ch. 
D.  91. 

JHsoovery :  right  to  aeoawU  before  hearing.    [See 
P  6  infra.] 

Adding  parUaf.    [See  U  17-29  infra.] 

Admiralty.    [See  Admiralty,  21-63.] 

Admissions. 

Order  for  aeoowwt»t  ^o-t  on  admissions  in 
pleadings.  [See  A  1,  3  supra;  W  16-18 
infra.] 

Pagment  into  Cowrt  on  admission  qf  party. 
[Bee  V  4-6  infra.] 

A^ionrament. 

Costs  of  dag.    [See  Costs,  93.] 

AdTanoing  appeal.    [See  B  68,  70  infra.] 

AltomatiTe  roUef.     [See  U  2,  W  35,  36  infra.] 

AffidaTit.    [See  E  1-18  infra.] 
As  to  documents.      [|See   Production    of 
Documents^  14-217] 

Amendment. 

Hearing,  at.    [See  W  27-34  infra.] 

Notice  of  appealy  qf.    [See  B  23  infra.] 

Pleadings,  of.    [See  W  20-34  infra.] 

Writ,  of    [See  W  26  infra.] 

Answer. 

To  interrogatories,    [See  P  infra.] 

(B)  Appeals  and  Bbhbarinos. 
(a)  Appeal  when  sustainable. 

(1)  Jurisdiction  and  constitution   of  Court  of 

Appeal. 

1,— Judges  of  the  Chancery  Division  have  no 
jurisdiction  to  rehear  the  decisions  of  them- 
selves or  their  predecessors.  In  re  The  Saint 
NoMMre  Company  (App.),  Law  Bep.  12  Ch.  D. 
88. 

2. — Where  after  atrial  by  jury,  and  Judgment 
entered  pursuant  to  the  findmg  of  the  jury,  it  is 
desired  to  set  aside  that  judgment,  the  applica- 
tion must  be  made  to  a  Divisional  Court  and  not 
to  the  Court  of  Appeal.  Such  an  application 
is  really  an  application  to  set  aside  the  verdict, 
and  for  a  new  trial  within  Order  XXXTX.  rule 
1,  and  does  not  come  within  the  provisions  of 
Order  XL.  rule  4.  Dames  v.  Felix  (App.),  48 
Law  J.  Bep.  C.P.  3 ;  Law  Bep.  4  C.P.  D.  32. 

8, — A  Judge  of  the  High  Court  of  Justice 
is  not  disqualified  from  sitting  on  an  appeal 
from  a  divisional  Court  composed  of  other 
Judges  of  the  division  of  the  High  Court  of 
which  he  is  a  member.    PisKer  v.  The  Vol  de 
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Travert  AsphdUe  Paving  Company  (App.),  45 
Law  J.  Rep.  C.P.  136  ;  Law  Rep.  1  C.P.  D.  269. 

4. — ^After  final  judgment  has  been  pronounced 
by  the  Gourt  of  Appeal  it  is  not  competent  to 
the  Court  to  rehear  the  appeal  on  the  ground  of 
the  discovery  of  fresh  facts.  The  proper  course 
is  for  the  party  complaining  to  commence  an 
original  action  impeaching  the  decree.  And 
semble,  where  the  decree  is  impeached  on  the 
ground  of  fraud,  such  an  action  may  be  com- 
menced without  leave  of  the  Court.  Flower  v. 
Uoyd  (App.)i  46  Law  J.  Rep.  Chanc.  838 ;  Law 
Rep.  6  Ch.  D.  297. 

[And  see  No.  12  infra.] 

6. — A  Court  of  Appeal  should  be  careful  in 
overruling  decisions  which,  not  being  mani- 
festly erroneous,  have  stood  unchallenged  for  a 
long  period,  and  which,  from  their  nature  and 
the  effect  which  they  may  reasonably  be  sup- 
posed to  have  had  in  matters  affecting  rights  of 
property,  may  be  held  to  have  become  part  of 
the  recognised  established  law  of  the  land. 
Pugh  V.  The  Oolden  Valley  RaUroad  Company 
(App.),  49  Law  J.  Rep.  Clianc.  721 ;  Law  Rep. 
16  Ch.  D.  330. 

Ctmnderatioji  of  the  cireumsUmees  under  which 
the  Court  of  Appeal  may  not  be  bound  by  itt 
previout  decirion.    [See  COMPANT,  D  18.] 

From  arbitrator  under  European  Arbitration 
Amendment  Act,  1875.  [See  Company,  O  3, 
H73.] 

From  oompuUory  order  of  reference.  [See  Ab- 
BITfiATION,  9.] 

From  findings  on  iMtucB  of  fact :  cause  heard  by 
Probate  QntH  without  jwry,  [See  Pbobatb, 
82.] 

From  Judge  of  Probate  Division,  [See  Pbo- 
batb, 33.] 

From  order  airing  part  of  demand  not  an  appeal 
from  a  refusal,    [See  SETTLEMENT,  19.] 

Quarter  sessionsj  jurisdiction  to  hear  ease  stated 
by,    [See  Rates,  25.] 

Scotch  appeal :  appeal  from  High  Court  of  Jus- 
ticiary in  Edinburgh.    [See  SCOTCH  LAW,  1.] 

B^erence  after  award  ajtd  judgment  on  special 
case.    [See  Abbiteation,  17.] 

(2)  Appeals  from  inferior  courts. 

6. — An  appeal  will  lie  from  the  decision  of  a 
Divisional  Court  on  appeal  from  a  County  Court, 
if  special  leave  be  given,  under  section  45  of  the 
Judicature  Act,  1873,  notwithstanding  section 
20  of  the  Appellate  Jurisdiction  Act,  1876,  and 
section  14  of  the  County  Courts  Act.  Crush  v. 
Turner  (^App.),  47  Law  J.  Rep.  Exch.  639;  Law 
Rep.  3  Bx.  D.  303. 

7.—  Section  6  of  38  &  39  Vict.  c.  60  (the 
County  Courts  Act,  1875)  enacts:  "In  any 
cause,  suit  or  proceeding,  other  than  a  proceed- 
ing in  bankruptcy,  tried  or  heard  in  any  County 
Court,  and  in  which  any  person  aggrieved  has 
a  right  of  appeal,  it  shall  be  lawful  for  any  per- 
son aggrieved  b^  the  ruling,  order,  direction  or 


decision  of  the  Judge,  at  any  time  within  eight 
days  after  the  same  shall  have  been  made  or 
given,  to  appeal  against  stich  ruling,  order,  di- 
rection or  decision,  by  motion  to  the  Court  to 
which  such  appeal  lies,  instead  of  by  special 
case,  &c.":--Held,  that  the  words  "right  of 
appeal"  are  not  limited  to  cases  where  the 
party  appealing  has  a  statutory  right  of  appeal, 
but  extend  to  cases  where  the  Judge  has  given 
leave  to  appeal  under  section  13  of  30  &  31 
Vict.  c.  142.  Turner  v.  The  Great  Western  Bail- 
reay  Company,  46  Law  J.  Rep.  Q.B.  226 ;  Law 
Rep.  2  Q.B.  D.  125. 

8. — An  appellant  to  a  Divisional  Court  who 
fails  to  prosecute  his  appeal  there,  and  against 
whom  judgment  is  there  given,  cannot  after- 
wards appeal  from  that  judgment  to  the  Court 
of  Appeal.  Walker  v.  Budden  (App.),  49  Law 
J.  Rep.  Q.B.  159 ;  Law  Rep.  6  Q.B.  D.  267. 
[And  see  Intebpleadeb,  5-7 ;  Lobd  Matob's 
COUBT,  6,  6;  POOB  Law,  17.] 

(3)  From  Judge  in  chambers. 

9. — Doubts  thrown  on  the  propriety  of  the 
practice  of  the  Court  of  Appeal  in  Chaiioery  in 
refusing  to  hear  an  appeal  from  an  order  in 
chambers,  though  made  by  the  Judge  himself, 
without  an  application  to  the  Judge  in  Court 
to  discharge  the  order.  In  re  Lewis  Mu/nro  ^ 
Company  ;  ex  parte  The  Republic  of  Paraguay  y 
46  Law  J.  Rep.  Chanc.  62. 

10. — ^An  appeal  direct  from  chambers  allowed 
against  a  refusal  to  order  security  for  costs  to 
be  given  by  a  plaintiff  company  who  had  made 
amendments  raising  a  fresh  case  likely  to  re- 
quire a  mass  of  additional  evidence.  The  North- 
ampton Coal,  Iron  and  Waggon  Company  v.  The 
Midland  Waggon  Company  (App.),  Law  Rep.  7 
Ch.  D.  600. 

11. — Where  A.,  B.  and  C.  were  placed  on  the 
list  of  oontributories  of  a  company  in  which 
they  had  agreed  to  take  shares,  but  the  whole 
of  a  sum  of  money  paid  as  calls  was  credited  to 
A.,  and  B.  appealed  generally, — Held,  that  he 
was  a  contributory  in  respect  of  one-third  of 
the  shares,  but  was  entitled  to  credit  in  respect 
of  one-third  of  the  calls,  and  that  the  Court  of 
Appeal  could  order  such  credit  to  be  given  by 
B.,  although  no  notice  of  appeal  had  been 
served  on  A.  In  re  The  Duchess  of  Westmin- 
ster Silver  Lead  Mining  Company  (App.),  Law 
Rep.  10  Ch.  D.  307. 

Attachment :  third  party :  summary  decision  of 
issue.    [See  Attachment,  9.] 

(4)  Appeal  for  costs. 

12. — B.  having  been  joined  as  a  third  party 
in  an  action  appealed  against  the  order  joining 
him,  and  his  appeal  was  dismissed  with  costs. 
At  the  trial  he  obtained  judgment  dismissing 
him  from  the  action,  with  costs  against  the 
party  who  obtained  the  order  joining  him,  and 
on  appeal  that  judgment  was  affirmed  with 
costs.  On  taxation  the  Master  refused  to  allow 
B.  his  costs  of  the  interlocutory  proceedings  by 
which  he  was  joined  as  a  party  to  the  actioo. 
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On  an  application  to  the  Court  of  Appeal  for 

E.'s  oosts  of  the  interlocntory  proceeoingB^ 

Held,  that  the  Court  of  Appeal  had  no  power  to 
alter  the  judgment  they  had  delivered  on  the 
appeal  from  the  interlocutory  proceedings,  so 
as  to  give  B.  his  costs ;  nor  to  vary  their  final 
judgment  in  the  action.  Beynon  v.  Oodden 
(App.),  48  Law  J.  Bep.  Exoh.  80:  Law  Bep.  4 
Ex.  D.  246.  *^ 

Id. — The  case  of  a  trustee  ordered  to  pay 
oost«  personally  forms  in  general  no  exception 
to  the  rule  that  an  appeal  will  not  be  allowed 
for  costs  only.  In  re  Basking  THutt  (App.),  46 
Law  J.  Bep.  Chanc.  817 ;  Law  Bep.  6  Ch.  D.  281. 
14.— -The  charges  and  expenses  of  a  trustee 
directed  to  be  paid  out  of  a  fund  in  Court  are 
not  **  costs  of  and  incident  to  a  proceeding  in 
the  High  Court,"  within  Order  LV. ;  neither  is 
the  order  directing  their  payment  an  order  "  as 
to  costs  only  "  within  the  49th  section  of  the 
Judicature  Act,  1873.  Consequently,  such  an 
order  is  appealable  without  the  consent  of  the 
Judge  who  made  it.  In  re  ChenneU  ;  Jonet  v. 
ChenneU  (App.),  47  Law  J.  Bep.  Chana  683 ; 
Law  Bep.  8  Ch.  D.  492. 

16. — C.  was  mortgagee  of  a  reversionary  in- 
terest in  which  he  was  about  to  foreclose  the 
equity  of  redemption.    He  entered,  through  his 
solicitor  D.,  into  negotiations  with  G.  and  with 
P.  for  sale  of  the  reversion.    In  the  end  D. 
closed  with  P.   G.  alleged  that  D.  had  agreed  to 
sell  to  him,  and  brought  an  action  for  specific 
perfonnance,  to  restrain  C.  from  assigning  to  P., 
and  in  the  alternative  for  damages  for  breach 
of  the  agreement  entered  into  with  him.    An 
interim  injunction  was  granted,  subject  to  the 
usual  undertaking  as  to  damages.    D.  was  made 
a  defendant  in  the  action.   The  Vice-chancellor 
Malins  dismissed  the  action  with  costs  as  against 
P.,  but,  on  the  ground  of  D.*s  improper  con- 
duct, without  costs  against  C.  and  D.,  and  he 
refused  to  direct  any  enquiry  as  to  damages. 
C.  and  D.  M)pealed  on  the  questions  of  the  en- 
quiry and  of  costs,  and  G.  entered  a  cross  appeal 
for  damages :— Held,  that  the  enquiry  as  to 
damages  ought  to  have  been  allowed,  but  in 
this  case  the  measure  of  damages  could  only  be 
the  interest  of  money  at  five  per  cent,  during 
the  time  C.  had  been  kept  out  of  it,  less  any  in- 
terest he  had  made.    Held  also,  that  the  appeal 
on  the  enquiry  as  to  damages  was  a  matter 
wholly  collateral,  and  that  as  the  rest  of  the 
appeal  was  merely  an  appeal  for  costs,  they 
were  not  allowed  by  the  Judicature  Act  to  vary 
the  order  as  to  costs  made  in  the  Court  below. 
Graham  v.  CampheU  (App.),  47  Law  J.  Bep. 
Chanc.  693 ;  Law  Bep.  7  Ch.  D.  490. 

16. — Upon  a  motion  to  commit  the  defen- 
dant for  breach  of  an  injunction,  the  Court  pre- 
facing its  order  by  an  expression  of  opinion 
that  the  defendant  had  committed  a  breach  of 
the  injunction,  made  no  other  order  than  that 
he  should  pay  the  costs  of  the  motion :— Held, 
that  an  appeal  from  this  order  was  not  an  ap- 
peal for  costs  only  within  the  49th  section  of 
the  Judicature  Act,  1873.     Witt  v.  (hrooran 


(App.),  46  Law  J.  Bep.  Chanc.  608 ;  Law  Bep. 
2  Ch.  D.  69. 

17.— An  order  for  a  new  trial  obtained  by 
the  defendants  was,  by  the  Court  of  AppesLi,  con- 
firmed conditionally  on  the  defendants  paying 
the  costs  of  the  first  trial  :~Held,  that  an  appeal 
by  the  defendants  against  the  confirming  order 
was  not  within  the  rule  which  prohibits  appeals 
as  to  costs  only.     TheMana^ertqftheMBtrmMH 
titan  Atyhms  Bittrict  v.  ffiU  (H.L.),  49  Law  J. 
Bep.  Q.B.  746 ;  Law  Bep.  6  App.  Gas.  682. 

(6)  Matter  in  discretion  of  Judge. 
18.— An  appeal  from  the  dismisfial  of  a  mo- 
tion to  commit  for  contempt  will  not  lie,  as 
such  a  motion  is  a  matter  within  the  discretion 
of  the  Judge.  Ashtoorth  v.  Outram,  Law  Bep. 
6  Ch.  D.  943. 

[And  see  Chabitt,  26 ;  Costb,  47 ;  B  67,  P  11, 
W  4,  6, 10,  16,  HH  14  infra.] 

(6)  Baiting  nen>  ease. 
19.— An  appellant  is  not  entitled  to  raise 
upon  his  appeal  a  new  case  inconsistent  with 
the  case  originally  raised  by  him,  even  though 
the  evidence  taken  in  the  Court  below  supports 
such  new  caae.  Bob jf arte Beddish;  in  re  WaUon 
(App.),  Law  Bep.  6  Ch.  D.  882. 

Criminal  matters  in.  [See  CBnciNAL  Law, 
1-3;  Elbmsktabt  Education  Acts,  6; 
Gaming,  1.] 

(h)  Natiee  of  appeal. 

20. — Notioe  of  appeal,  served  on  an  official 
liquidator  by  a  person  ordered  to  pay  money  in 
a  winding  up,  as  follows :  *<  Take  notice,  that  it 
is  the  intention  of  A.  B.  to  prosecute  an  appeal 
from  an  order  made  in  this  matter  by  His  Honour 
the  Vice- Warden  of  the  Stannaries,  on  the  29th 
of  May,  1878,  whereby  the  said  A.  B.  was  or- 
dered," &c.  :~Held,  sufficient,  and  the  appeal 
ordered  to  be  set  down.  In  re  The  West  Jewell 
Tin  Mining  Company  ;  Little's  Case  (App.),  Law 
Bep.  8  Ch.  D.  806. 

21. — Where  no  petition  of  appeal  from  a 
decree  has  been  presented  before  the  Judica- 
ture Act  came  into  operation,  the  new  practice 
must  be  adopted.  Bartlam  v.  Totes  (App.), 
Law  Bep.  1  Ch.  D.  13. 

22.— Notice  of  appeal  having  been  duly  given 
but  the  appeal  set  down  irregularly,  the  appel- 
lant withdrew  the  notice  and  gave  a  fresh  no- 
tice, offering  to  pay  any  costs  occasioned  by 
the  service  of  the  first  notice,  and  the  appeal 
waa  then  properly  set  down.  The  second  no- 
tioe was  held  good,  the  first  having  been  aban- 
doned. Norton  v.  The  London  and  North  West- 
ern BaHmof  Company  (App.),  Law  Bep.  11  Ch. 
D.  118. 

23. — The  Court  can  permit  a  notice  of  ap- 
peal to  be  amended,  as  to  date  or  otherwise, 
without  special  droumstanced.  Inre  The  Stock- 
ton Iron  Fwmace  Company  (App.),  48  Law  J. 
Bep.  Chanc.  417 ;  Law  Bep.  10  Ch.  D.  336. 

Discontwifuanee  of  action,  effect  qf,     [See  G  4 
infra.] 
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(tf)  TifMfor  appealing. 

(1)  IfUerlooutory  or  final  Judgment  or  order, 

24. — The  defendants,  who,  on  notice  of  trial, 
had  given  ooanter-notice  that  they  desired  to 
have  the  issues  of  fact  tried  before  a  Judge 
and  jury,  and  had,  in  a  cross  suit,  given  notice 
of  trial  before  a  Judge  and  jury,  applied  to 
have  issues  directed  for  such  trial  under  Order 
XXXVI.  rule  29.  The  original  suit  was  for  spe- 
cific performance,  in  answer  to  which  misrepre- 
sentation was  set  up,  and  this  defence  was  met 
by  allegations  of  delay  and  acquiescence.  Hall, 
V.C.,  held  that,  having  regard  to  the  nature  of 
the  case,  issues  could  not  conveniently  be  di- 
rected till  the  trial  before  himself  without  a 
jury,  and  that  then,  if  he  thought  fit,  he  might, 
under  Order  XXXVI.  rule  26,  direct  the  trial 
of  such  issues  without  a  jury,  and  he  accord- 
ingly refused  the  application.  An  appeal  was 
brought  more  than  fourteen  days  after  the  re- 
fusal, but  less  than  fourteen  after  the  order 
was  passed  and  entered : — Held,  by  the  Court 
of  Appeal,  that  the  appeal  was  too  late,  as  the 
time  must  be  reckoned,  under  Order  LVIIL 
rule  15,  from  the  refusal,  though  the  order  in- 
volved special  directions  as  to  costs.  SwvndeU 
V.  The  Birmingham  Syndicate ;  The  Birming- 
ham Svndioate  v.  SwindeU  (App.),  46  Law  J. 
Bep.  Chanc.  756 ;  Law  Bep.  3  Oh.  D.  127. 

The  Court  is  unwilling  to  extend  the  time 
for  appeal  against  an  order  on  a  point  of  prac- 
tice.   Ibid. 

26. — When,  on  motion  for  judgment,  under 
Order  XL.  rule  11,  upon  the  admission  of  fact 
in  the  pleadings,  an  order  is  made  which,  though 
interlocutoiy,  amounts  to  final  judgment,  so 
that  no  further  proceedings  in  the  action  are 
necessary,  such  order  is  appealable  within  a 
year.  The  Attorney- General  v.  The  Great  Eatt' 
em  Railway  Compa/ny  (App.),  48  Law  J.  Rep. 
Chanc.  428. 

26. — Where  an  interlocutory  order  has  been 
made,  in  part  granting  and  in  part  refusing  an 
application,  the  time  for  appealing  from  so 
much  of  the  order  as  refuses  the  application 
runs  from  the  date  of  the  refusal,  and  not 
from. the  time  of  the  order  being  perfected. 
Trail  v.  Jaokwn  (App.),  46  Law  J.  Bep.  Chanc. 
16  ;  Law  Bep.  4  Ch.  D.  7. 

27. — Under  Order  LVIII.  rules  9,  15,  an  ap- 
peal from  an  order  made  upon  a  petition  under 
the  Trustee  Belief  Act  must  be  brought  within 
twenty-one  days.  In  re  BailUe'e  Trwti  (App.), 
46  Law  J.  Bep.  Chanc.  330 :  Law  Bep.  4  Ch.  D. 
786. 

28. — A  summons  to  vary  the  Chief  Clerk's 
certificate  was  adjourned  into  Court  and  di- 
rected to  come  on  with  the  hearing  of  the 
cause  on  further  consideration.  At  the  hear- 
ing on  further  consideration  one  order  was 
made  refusing  to  vary  the  certificate  and  dis- 
posing of  the  cause :— Held,  that  the  refusal  to 
vary  the  certificate  was  distinct  from  the  order 
on  further  consideration,  and  being  an  inter- 
locutory order  could  not  be  appealed  from  after 
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twenty-one  days  from  the  making  of  it.  Cum- 
mitis  V.  fferron  (App.),  46  Law  J.  Bep.  Chanc. 
423 ;  Law  Bep.  4  Ch.  D.  787. 

29. — By  the  decree  in  an  interpleader  suit 
instituted  by  a  sheriff,  an  enquiry  was  directed 
as  to  the  validity  of  a  certain  settlement.  The 
Chief  Clerk  certified  against  its  validity.  On 
further  consideration,  and  a  motion  to  vary  the 
certificate,  it  was  declared  that  the  settlement 
was  valid,  and  the  certificate  was  varied  accord- 
ingly ;  and  a  sum  of  money  paid  into  Court  by 
the  trustees  under  the  decree  to  prevent  the 
sale  of  the  goods  comprised  in  the  settlement 
was  ordered  to  be  repaid  to  them  : — Held,  that 
an  appeal  from  this  order  was  an  appeal  from 
an  interlocutory  order,  and  must,  therefore,  be 
brought  within  twenty-one  days  after  the  date 
of  the  order.  Held  also,  that  Order  LVIII.  rule 
14,  did  not  apply.  Tlie  meaning  of  that  rule  is 
merely  that  an  interlocutory  oi^er  which  inci- 
dentally involves  a  decision  on  the  question  at 
issue  in  the  cause,  and  which  has  not  been  ap- 
pealed from,  shall  not  interfere  with  the  power 
of  the  Court  of  Appeal  upon  an  appeal  from  the 
final  order.  An  interlocutory  order  in  the  nature 
of  a  findiixg  or  verdict  is  conclusive  if  the  time 
for  appealing  from  it  has  expired.  White  v. 
Witt  (App»),  46  Law  J.  Bep.  Chanc.  560;  Law 
Bep.  6  Ch.  D.  589. 

80. — An  order  giving  the  plaintiff  leave  to 
sign  final  judgment  under  Order  XIV.  rule  1,  is 
an  interlocutory  order,  and  an  appeal  from  such 
order  must  therefore  be  brought  to  the  Court  of 
Appeal  within  twenty-one  days.  The  Standard 
JHsoount  Company  v.  Otard  de  la  Grange  (App.), 
47  Law  J.  Bep.  C.P.  3  j  Law  Bep.  3  C.P.  D.  67. 

81. — Although  interpleader  issues  partake  in 
some  measure  of  the  character  of  actions,  and 
the  findings  upon  them  substantially  determine 
the  questions  between  the  parties  to  such  issues, 
they  are  not  strictly  actions,  but  are  more  ana- 
logous to  enquiries  directed  in  the  course  of 
actions.  Consequently  an  order  made  upon  an 
interpleader  issue  is  an  interlocutory  order,  and 
must  be  appealed  from  within  twenty-one  days. 
M*Andrew  v.  Barher,  (App.),  47  Law  J.  Bep. 
Chanc.  840;  Law  Bep.  7  Ch.  D.  701. 

82.— An  order  absolute  for  a  new  trial  is  an 
interlocutory  order,  an  appeal  from  which  must 
be  brought  within  twenty-one  days  from  the  date 
thereof,  under  Order  LVIII.  rule  16.  Highton 
V.  Treheme  (App.),  48  Law  J.  Bep.  Exch.  167. 

Where  a  party  failed  to  appeal  from  such  inter- 
locutory ord^  within  twenty-one  days  under  the 
mistaken  belief  that  such  order  was  final,  and 
that  appeal  might  be  brought  at  any  time  within 
twelve  months, — Held,  thieit  such  mistake  was 
not  a  circumstance  which  would  justify  the 
Court  in  enlarging  the  time  for  appeiEding  after 
the  expiration  or  the  twenty-one  days  under 
Order  LVU.  rule  6.    Ibid. 

88.— An  appeal  by  a  partially  successful  ap- 
plicant from  an  interlocutory  orderl  §  an  app^ 
m>m  a  refusal,  and  must  be  brought  within 
twenty-one  days  from  the  time  of  the  order 
being  pronounced.    Berdan  ▼.  The  Birmingham 

SL 


443 


PBACnCR  (B)  AppBAiiS. 


Small  Amu  Company  (App.),  47  Law  J.  Bep. 
Chanc.  96 ;  Law  Rep.  7  Ch.  D.  24. 
[See  No.  39  infra.] 
84. — Two  suits,  being  a  foreclosure  suit  and 
a  cross  suit  to  set  aside  the  security,  were  set 
down,  one  on  motion  for  decree,  the  other  on 
replication  filed  before  the  Judicature  Act  came 
into  force.  On  the  1st  of  April,  1876,  one  de- 
cree WEis  made  in  both  suits,  dismissing  one  suit 
with  costs,  and  ordering  foreclosure  in  the  other 
suit.  This  order  was  entered  on  the  16th  of 
June,  1876.  On  the  29th  of  May,  1877,  notice 
of  appeal  was  given  for  the  15th  of  June  follow- 
ing : — Held,  that  the  appeal  in  the  suit  which 
was  dismissed  with  costs,  was  an  appeal  from 
the  "  refusal  of  an  application,"  and  not  having 
been  brought  within  a  year  from  the  date  of  such 
refusal  was  out  of  time.  A  special  application 
to  enlarge  the  time  was  refused  on  the  ground 
that  a  mere  mistake  or  misunderstanding  of  the 
meaning  of  the  rules  is  not  such  a  special  circum- 
stance as  will  induce  the  Court  to  give  the  spe- 
cial leave  which  is  required  to  extend  the  time. 
71^  Intematianal  Financial  Society  (Zim.)  v. 
The  City  of  Motcofo  Oat  Company  \lAm,\  and 
The  City  of  Moscow  0<u  Company  XiAm.)  v.  The 
IntemMonal  Financial  Society  {Lim.)  (App.), 

47  Law  J.  Bep.  Chanc.  258 ;  Law  Bep.  7  Ch.  D. 
24. 

85. — An  action  came  on  for  trial  before  the 
Master  of  the  Bolls  on  the  6th  of  December, 
1877.  No  particular  issue  of  fact  was  directed 
to  be  tried  before  the  hearing  of  the  action,  but 
there  being  a  question  of  fact  in  dispute  between 
the  parties,  the  Judge,  on  the  6th  of  December*, 
heard  evidence  and  gave  a  verdict  in  favour  of 
the  plaintiff,  finding  as  facts  that  he  was  entitled 
to  the  right  of  way  claimed  by  him,  and  that 
the  defendant  had  obstructed  that  right.  No 
order,  however,  was  drawn  up  on  that  occasion. 
On  the  28th  of  January,  1878,  the  plaintiff  moved 
for  judgment  upon  such  findings,  and  the  Judge 
granted  a  mandatory  injunction  against  the  de- 
fendant. The  final  judgment  of  the  28th  of  Janu- 
ary was  drawn  up,  and  recited  the  findings  of 
the  Court  on  the  6th  of  December.  On  the  2nd 
of  April,  1878,  the  defendant  appealed  against 
the  judgment  of  the  28th  of  January: — Held, 
that  the  appeal,  so  far  as  it  sought  to  impugn 
the  findings  of  the  Court,  was  out  of  time,  the 
verdict  upon  such  findings  being  an  interlo- 
cutory order,  the  time  for  app^ling  against 
which  is  limited  to  twenty-one  days,  and  the 
fact  that  the  verdict  was  recorded  in  a  docu- 
ment which  recorded  also  the  final  judgment 
made  no  difference.    £rehl  v.  Bwrrell  (App.), 

48  Law  J.  Bep.  Chanc.  252 ;  Law  Bep.  11  Ch.  D. 
146. 

There  may  well  be  in  substance  two  orders, 
while  in  form  there  is  but  one.    Ibid. 

The  case  where  a  Judge  has  not  tried  and  defi- 
nitely found  a  verdict  upon  a  distinct  issue  of 
fact  between  the  litigants  is  unprovided  for  by 
the  Judicature  Acts  and  rules,  and  consequently 
under  the  jurisdiction  of  the  Court  of  Chancery 
retained  by  section  23  of  the  Judicature  Act, 


1873,  an  appeal  upon  fact  as  well  as  at  law  can 
still  be  brought  at  any  time  within  a  year. 
Sugden  v.  Lord  St.  Zeonardt  (45  Law  J.  Bep. 
P.  D.  k  A.  49)  distinguished.    Ibid. 

86.— The  rule  laid  down  in  Xrekl  v.  BwrreU 
(No.  35  ante),  that  when  in  an  action  in  the 
Chancery  Division  tried  by  a  Judge  without  a 
Jury,  distinct  issues  of  fact  are  settled  at  the 
commencement  of  the  trial,  then  the  Judge's 
verdict  on  those  issues  of  fact,  whetheor  his 
judgment  on  the  whole  case  follows  immediately 
on  such  verdict  or  at  an  interval  of  time,  is  an 
interlocutory  order  which  must  be  appealed 
firom  within  twenty-one  days,  does  not  apply 
where  distinct  issues  of  fact  have  not  been 
settled  at  the  commencement  of  the  trial,  al- 
though the  Judge  may  base  his  judgment  on  a 
finding  on  the  facts.  In  the  latter  case  the 
finding  on  the  facts  and  the  judgment  can  be 
appealed  from  within  a  year.  Lowe  v.  Lowe 
(App.),  48  Law  J.  Bep.  Chanc.  383;  Law  Bep. 
10  Ch.  D.  432. 

87. — An  order  deciding  the  rights  of  parties 
under  a  mortgage  deed  made  in  the  windings-up 
of  a  company  was  held  not  an  interlocutory 
order,  and  a  fourteen  days'  notice  of  appeal  was 
held  necessary.  In  re  The  Stockton  Iron  Fwr- 
nace  Company  (App.),  48  Law  J.  Bep.  Chanc. 
417 ;  Law  Bep.  10  Ch.  D.  335. 

88.— A  judgment  on  a  question  arising  in  an 
action,  and  stated  in  a  special  case  for  the 
opinion  of  the  Court  by  the  arbitrator  to  whom 
the  action  has  been  referred,  is  an  interlocutory 
judgment,  and  must  be  appealed  from  within 
twenty-one  days.  Collins  v.  The  Vestry  of  Pad- 
di/ngton  (App.),  49  Law  J.  Bep.  Q.B.  264 ;  Law 
Bep.  6  Q.B.  D.  368. 

89.^ An  appeal  from  an  order  giving  part  of 
a  demand  is  not  an  appeal  from  a  refusal.  Tn 
re  MicheWs  Trusts,  48  Law  J.  Bep.  Chanc.  50; 
Law  Bep.  9  Ch.  D.  5. 

40.— After  administration  action  brought  an 
executrix  carried  on  the  testator's  trade  with 
the  assets,  and  incurred  a  drade  debt.  The  cre- 
ditor brought  an  action,  and  obtained  judgment 
and  execution,  under  which  he  seized  some  of 
the  testator's  assets.  On  interpleader  by  the 
sheriff,  the  proceeds  of  the  sale  were  paid  into 
Court  in  the  administration  action,  and  the  cre- 
ditor took  out  a  summons  in  that  action,  claim- 
ing the  proceeds  of  the  sale,  but  his  claim  was 
rejected :— Held,  that  the  order,  although  finally 
determining  the  rights  of  the  parties,  was  an 
interlocutory  order  under  Bules  of  Court,  1875, 
Order  LYIII.  rule  15,  so  that  an  appeal  must  be 
brought  witMn  twenty-one  days.  Enlaigement 
of  time  refused.  The  memorandum  as  to  Prac- 
tice of  the  10th  of  November,  1876,  explained. 
Pheysey  v.  Pheysey  (App.),  Law  Bep.  12  Ch.  D. 
305. 

From  order  on  petition  wider  Trustee  ReUef 
Act.    [See  Tbubtbb  Bblief  Act,  9.] 

From  order  under  Vendor  and  Purchaser  Act, 
[See  Vendor  and  Pubchassb,  35,  and  57 
infra.] 
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From  order  to  answer  interrogatories,    [See  P  6 
infra.] 

From  wwdiaig-xt^  order.    [See  B  61  infra.] 

(2)  Order  of  Judge  or  Maxtor  at  champs. 

41* — ^When  the  last  of  the  eight  days,  limited 
by  order  LIV.  rule  6  of  the  Judicature  Act, 
1875,  for  appealing  from  a  decision  at  chambers 
expires  on  a  Sunday,  the  appellant  has  the  fol- 
lowing Monday  for  making  the  appeal.  Taylor 
V.  JoneSf  46  Law  J.  Rep.  C.P.  110;  Law  Rep.  1 
C.P.  D.  87. 

42. — Order  LTV.  rule  6  of  the  Judicature 
Act,  1875,  which  enacts  that  an  appeal  to  the 
Court  from  a  decision  at  chambers  shall  be  made 
within  eight  days  is  peremptory,  and  there  is  no 
appeal  after  the  expiration  of  such  time,  though 
the  vacation  intervene,  unless  the  Court  under 
Order  LVII.  rule  6,  enlarge  the  time.  Cram  v. 
Samwl,  46  Law  J.  Rep.  C.P.  1 ;  Law  Rep.  2 
C.P.  D.  2L 

43. — Notice  of  motion  of  appeal  from  decision 
in  chambers  having  been  given  on  the  eighth 
day  after  the  decision : — Held,  too  late,  under 
Older  LIV.  rule  6,  since  the  notice  must  be 
given  so  that  the  motion  can  be  heard  within 
eight  days  after  the  decision  appealed  against. 
Foao  V.  WaUis,  Law  Rep.  2  C.P.  D.  45. 

44.— Under  Order  LIV.  rule  6,  an  appeal 
from  an  order  of  a  Judge  in  chambers  after  the 
expiration  of  eight  days  is  too  late,  although 
such  order  was  made  in  the  long  vacation,  and 
no  Divisional  Court  has  sat  during  the  eight 
days  succeeding  the  date  of  the  order.  Cram  v. 
StMfiuel  (46  Law  J.  Rep.  C.P.  1 ;  Law  Rep.  2 
C.P.  D.  21 ;  No.  42  supra)  approved.  Mvntz  v. 
Sheffield  (Ap^.),  48  Law  J.  Rep.  Exch.  385;  Law 
Rep.  4  Ex.  D.  150. 

46.— Although  no  time  is  limited  by  the 
Judicature  Act  or  the  rules  of  Court,  within 
which  an  application  should  be  made  to  rehear 
before  the  Judge  in  Court  an  order  made  by  the 
Judge  in  chambers,  yet  the  principle  of  Order 
LVni.  rule  15,  applies  by  analogy  to  such  cases. 
Therefore,  as  a  general  rule,  an  application  to 
rehear  before  a  Judge  in  Court  an  order  made 
by  the  Judge  in  chambers,  should  be  made 
within  twenty-one  days  from  the  time  at  which 
the  order  is  signed,  entered,  or  otherwise  per- 
fected. Dickion  v.  Harrieon  (App.),  47  Law  J 
Rep.  Chanc.  761 ;  Law  Rep.  9  Ch.  D.  243. 

Where  the  Judge  has,  on  rehearing  in  Court, 
refused  to  discharge  or  vary  the  order,  such  re- 
fusal is  the  subject  of  an  appeal  and  the  whole 
matter  may  be  decided  on  such  appeal.    Ibid. 

46.— Rule  4,  Order  LIV.  when  interpreted  by 
comparison  with  rule  6  of  the  safne  Order,  re- 
quires that  an  appeal  summons  from  a  Master 
to  a  Judge  at  chambers  should  not  only  be  taken 
out  within  four  days,  but  also  made  returnable 
within  four  days.  Belt  v.  The  North  Stafford- 
shire Railway  Company,  48  Law  J.  Rep.  Q.B. 
513;  Law  Rep.  4  Q.B.  D.  205. 

47. — An  order  was  made  in  chambers  on  the 
20th  of  June,  and  on  the  24th  of  June  the  de- 


fendant gave  notice  of  appeal  to  a  Divisional 
Court  for  Saturday,  the  28th.  The  Court  sat  on 
the  26th  to  hear  motions,  and  was  sitting  on  the 
28th,  but  not  for  the  purpose  of  hearing  motions. 
The  defendant  brought  forward  his  motion  on 
the  30th,  being  the  next  day  on  which  the  Court 
sat  to  hear  motions : — Held,  affirming  the 
Queen's  Bench  Division,  that  the  appeal  motion 
was  out  of  time,  since  a  Court  to  which  an  ap- 
plication to  enlarge  the  time  could  be  made  had 
been  sitting  withm  the  eight  days.  Stirling  v. 
Du  Barry  (App.),  Law  Rep.  5  Q.B.  D.  66. 

(3)  Extension  of  time. 

48. — In  an  action,  pending  when  the  Judica- 
ture Acts  came  into  operation,  leave  was  given  to 
appeal  from  an  order  on  demurrer,  the  issues  of 
fact  not  having  been  tried,  and  the  time  for 
appealing  was  extended.  Fitzgerald  v.  Dawson 
(App.),  45  Law  J.  Rep.  Exch.  162. 

49. — ^After  the  time  for  appealing  has  ex- 
pired the  Court  will  not  give  special  leave  to 
appeal  upon  an  ex  parte  application.  Evennett 
V.  Lawrence  (App.),  46  Law  J.  Rep.  Chanc.  119 ; 
Law  Rep.  4  Ch.  D.  139. 

60. — A  proper  notice  of  appeal  was  given  for 
the  18  th  of  February,  but,  through  the  mistake 
of  the  solicitor's  clerk,  the  appeal  was  not  set 
down  till  the  19th  of  February.  The  appeal 
came  on  to  be  heard  on  the  20th  of  February  ^ 
— Held,  that  the  appeal,  not  having  been  set 
down  till  after  the  day  for  which  notice  had 
been  given,  was  out  of  time.  Also,  that  the  mis- 
take of  the  solicitor's  clerk  as  to  the  meaning  of 
the  rule  was  no  ground  for  extending  the  time 
for  appealing.  In  re  Mamsel.  Rhodes  v.  Jen- 
kins  (App.),  47  Law  J.  Rep.  Chanc.  870 ;  Law 
Rep.  7  Ch.  D.  711. 

51. — After  the  expiration  of  the  time  allowed 
by  Order  LVIII.  rule  15,  for  appealing  from  a 
final  decree,  the  Court  will  not,  without  special 
circumstances,  enlarge  the  time  for  appealing. 
The  mere  fact  that  the  Court  of  Appeal  has  in  a 
subsequent  case  thrown  doubt  upon  the  correct- 
ness of  the  decision,  is  not  a  sufficient  ground. 
Craig  v.  PhUlips  (App.),  47  Law  J.  Rep.  Chanc. 
239 ;  Law  Rep.  7  Ch.  D.  249. 

62. — T.  had  been  placed  on  the  list  of  con- 
tributories  of  the  company  under  an  order  of 
the  Judge  of  the  Stannaries  Court.  On  the  last 
day,  limited  by  Order  LVIII.  rule  15,  for  appeal- 
ing, T.'s  solicitor  gave  a  proper  notice  of  appeal. 
Four  days  afterwards  T.'s  solicitor,  thinking 
that  the  notice  of  appeal  was  irregular,  with- 
drew it,  and  two  days  after  gave  another  notice 
of  app^.  The  respondent  having  objected  that 
the  appeal  was  out  of  time, — Held,  that  the 
above  circumstances,  and  the  fact  that  the  re- 
spondent had  never  really  been  without  notice 
of  a  hona  fide  intention  to  appeal,  constituted 
special  circumstances  entitling  the  appellant  to 
an  extension  of  the  time  for  appealing.  In  re 
The  Avibrose  Lake  Tin  atid  Copper  Company 
{Lim.);  Clarke's  Case;  Ta/yl^*s  Case  (App.), 
47  Law  J.  Rep.  Chanc.  696 ;  Law  Rep.  8  Ch.  D 
643. 
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63. — The  Court  or  a  Jadge  has  power  under 
Order  LIV.  rule  4,  and  Order  LVn.  rule  6,  to 
enlarge  the  time  for  appealing  against  an  order 
of  a  Master  made  under  Order  XXrX.  rule  1, 
dismissing  an  action  for  want  of  prosecution, 
even  after  such  order  has  taken  effect  and  the 
action  has  become  dismissed,  and  when,  as  de- 
cided by  Whistler  v.  Hancock  (47  Law  J.  Rep. 
Q.B.  162;  Law  Rep.  3  Q.B.  D.  83;  H  7  infra), 
there  is  no  power  to  enlarge  the  time  for  doing 
anything  in  such  action.  Burke  v.  Rooney, 
Same  ▼.  Same,  48  Law  J.  Rep.  O.P.  601 ;  Law 
Rep.  4  C.P.  D.  226. 

54* — Although  the  appeal  from  a  Master's 
decision  must  be  by  summons  returnable  on  a 
day  within  four  days  from  such  decision  in  order 
to  comply  with  Order  LIV.  rule  4,  yet  on  the 
hearing  of  the  appeal  (even  though  after  such 
time  and  without  any  express  summons  for  the 
purpose),  the  Court  or  a  Judge  has  power  under 
Order  LVII.  rule  6  to  enlarge  the  time  for  ap- 
pealing. OibboTU  V.  Th^  London  Financial  At' 
tooiation,  48  Law  J.  Rep.  C.P.  614 ;  Law  Rep.  4 
C.P.  D.  63. 

66. — The  plaintiff  moved  for  an  extension  of 
time  for  appealing  from  an  interlocutory  order 
of  the  Queen's  Bench  Division,  and  relied  on  an 
affidavit  stating  that  immediately  after  the  order 
was  made,  which  was  on  the  1st  of  April,  1879, 
the  plaintiff's  solicitor  wrote  to  the  defendants' 
solicitor,  giving  notice  of  the  plaintiff's  intention 
to  appeal ;  that  on  the  8th  of  April  the  defen- 
dants' solicitor  sent  a  copy  of  the  order  to  the 
plaintiff's  solicitor,  who,  though  it  was  doubted 
whether  the  order  was  interlocutory  or  final,  at 
once  prepared  to  set  down  the  appeal  as  from 
an  interlocutory  order,  but  believwi  that  he  had 
twenty-one  days  from  the  8th  of  April,  within 
which  to  set  it  down ;  that  on  the  18th  of  April 
the  plaintiff's  solicitor  had  an  attack  of  illness 
which  prevented  him  from  attending  to  business 
until  the  25th,  when  he  saw  his  client,  who  in- 
stnicted  him  to  set  down  the  appeal  at  once ; 
that,  finding  it  was  too  late  to  set  down  the 
appeal  as  from  an  interlocutory  order,  the  plain- 
tiff's solicitor,  acting  under  counsel's  advice, 
gave  notice  of  appeal  on  the  12th  of  May,  and 
set  down  the  appeal  as  one  from  a  final  order. 
The  Court  of  Appeal  upon  these  facts  refused  to 
extend  the  time  for  appealing.  Collins  v.  The 
Vestry  of  Paddington  (App.),  49  Law  J.  Rep.  Q.B. 
612 ;  Law  Rep.  6  Q.B.  D.  368. 

Per  Baggallay,  L. J.,  and  Thesiger,  L.J.  (Bram- 
well,  L.J.,  dissenting). — An  extension  of  time 
for  appealing  is  an  indulgence  which  ought  not 
to  be  granted,  except  upon  strong  special 
grounds,  after  an  action  has  been  tried  and  judg- 
ment given  upon  the  merits.    Ibid. 

Per  Bramwell,  L.J.— An  extension  of  time 
should  be  granted  ex  dehito  jnstiti^e  in  all  cases 
where  the  application  is  necessitated  through 
some  bona  fide  mistake,  error  or  carelessness,  and 
no  damage  has  been  done  to  the  opposite  party 
which  cannot  be  repaired  by  payment  of  costs 
or  otherwise.    Ibid. 

66. — The  time  for  appealing  from  an  order 


of  a  Judge  in  chambers  expired  in  the  long 
vacation,  during  which  no  Divisional  Court  was 
sitting : — Held,  that  the  time  ought  to  h&ve  been 
enlai^^  almost  as  of  course,  though  execution 
had  been  levied  under  the  order.  The  defendant 
applied  to  a  Judge  for  an  enlargement  of  time, 
which  was  refused.  He  then  appealed  against 
the  order  to  a  Divisional  Court.  By  consent  the 
appeal  was  treated  as  being  also  an  appeal  from 
the  refusal  to  enlarge  the  time.  The  Divisional 
Court  dismissed  the  appeal  on  the  merits.  An 
appeal  to  the  Court  of  Appeal  was  dismiased,  on 
the  ground  that  there  was  no  appeal  from  the 
order  refusing  to  enlarge  the  time : — Held,  that 
the  Court  of  Appeal  were  bound  to  treat  the 
question  of  time  as  open,  it  having  been  treated 
as  open  in  the  Court  below.  WaUin^ord  v.  The 
Mutual  Society  (H.L.),  50  Law  J.  Rep.  C.P.  49; 
Law  Rep.  6  App.  Cas.  686. 

67. — The  time  for  appealing  from  an  order 
under  the  Vendor  and  IHirchaser  Act,  1874,  s.  9, 
is  twenty-one  days.  In  re  Blyth  and  Young 
(App.),  Law  Rep.  13  Ch.  D.  416. 

Mere  communication  by  an  unsuccessful  party 
to  his  opponent  of  an  intention  to  appeal  is  not 
sufficient  notice  of  appeal ;  nor,  in  the  absence 
of  other  special  circumstances,  is  it  ground  for 
an  extension  of  time  for  appealing.    Ibid. 

Where  a  respondent,  after  the  time  for  appeal- 
ing has  expired,  knowingly  allows  his  opponent 
to  incur  expense  in  preparing  for  the  appeal, 
without  warning  him  of  his  intention  to  object 
to  the  appeal  being  heard,  such  respondent  may 
be  deprived  of  his  costs.    Ibid. 

The  grounds  for  allowing  an  extension  of 
time  for  appeal  considered.    Ibid. 

Special  circumstances,  what  are.    [See   B  34 
supra.] 

68. — A  person  aggrieved  by  an  order  of  ad- 
judication will  be  flowed  to  appeal  against 
it,  although  more  than  twenty-one  days  have 
elapsed  since  the  date  of  it,  if  he  did  not  know, 
until  his  rights  were  attacked,  of  the  act  of 
bankruptcy  which  affected  his  rights,  and  if, 
when  attacked,  he  comes  promptly  to  the  Court 
for  relief.  In  re  Tucker  ;  ex  parte  Thicker  (App.), 
AS  Law  J.  Rep.  Bankr.  118 ;  Law  Rep.  12  Ch.  D. 
308. 

[And  see  Vendor  axd  Pubchaseb,  36 ;  Bakk- 
BUPTCY,  M  6, 13. 14, 18, 19.] 

(4)  Appeal  out  o/tinie  :  costs  of  affidavits, 

69. — When  a  respondent  to  an  appeal  intends 
to  take  the  objection  that  it  is  out  of  time,  he 
ought  to  communicate  his  objection  at  once  to 
the  other  side.  When  an  appeal  is  dismissed  on 
the  ground  that  it  is  out  of  time,  the  respondent 
will  not  be  allowed  the  costs  of  affidavits  filed 
by  him  after  the  appeal  was  set  down.  In  re 
Jones;  ex  parte  FardofCs  Vinegar  Company 
(App.),  49  Law  J.  Rep.  Bankr.  74 ;  Law  Rep.  14 
Ch.  D.  285. 

Qmtpiitation  of  time.     [See  Bankbuptct,  M 
10, 11.] 
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id)  Setting  dcrvn, 

60. — An  appeal  from  the  refusal  of  an  inter- 
locutory motion  may  be  set  down  without  pro- 
duction of  the  order  appealed  from,  or  a  copy  , 
of  it.  Order  LVIII.  rule  8  does  not  apply  to 
such  a  case.  Smitk  v.  Orindley  ;  Smith  v.  Char- 
rington  (App.)»  Law  Rep.  3  Ch.  D.  80. 

61. — An  appeal  must  be  set  down  for  hearing 
before  the  day  named  in  the  notice  of  motion, 
or,  if  the  Court  is  not  then  sitting,  before  the 
next  day  of  it-s  sitting.  In  re  The  NeUianal 
Fwtidt  Astwrcmce  Company  (A pp.),  46  Law  J. 
Rep.  Ghanc.  183 ;  Law  Rep.  4  Ch.  D.  306. 

An  appeal  from  a  winding-up  order  must  be 
brought  within  twenty-one  £tys  from  the  making 
of  the  order.    Ibid. 

62. — Where,  owing  to  the  respondent's  delay 
in  drawing  up  an  order,  the  appellant  is  unable 
to  produce  an  office  copy  of  it,  the  respondent 
will  not  be  permitted  to  take  the  objection  that 
the  appeal  is  set  down  too  late.  In  re  Harker, 
Ooodba/rne  v.  FathergUl  (App.),  Law  Rep.  10 
Ch.  D.  613. 

68. — A  rule  nin  to  reverse  a  judgment  of  an 
inferior  Court  was  obtained  on  the  5  th  of  No- 
vember, calling  upon  the  opposite  party  to  shew 
cause  at  the  expiration  of  eight  days,  or  so  soon 
after  as  the  case  could  be  heard.  The  rule  was 
not  set  down  at  the  Crown  Office  for  hearing,  in 
the  list,  under  Order  LVIII.  rule  19,  of  appals 
from  inferior  Courts  before  the  day  named  in 
the  rule  nor  until  the  following  3rd  of  Febru- 
ary : — Held,  that  the  appellant  had  lost  his  right 
to  be  heard.  Ihtnova/n  v.  JBronm,  48  Law  J.  Rep. 
Exch.  466 ;  Law  Rep.  4  Ex.  D.  148. 

(0)  Zeare  to  adduce  new  evidence, 

64. — In  order  to  obtain  the  leave  of  the  Court 
of  Appeal  to  introduce  new  evidence  on  the 
hearing  of  an  appeal,  it  is  not  necessary  to  give 
a  formal  notice  of  motion.  The  proper  course 
is  to  give  notice  to  the  other  side  of  the  inten- 
tion to  ask  at  the  hearing  of  the  appeal  for 
leave  to  introduce  the  new  evidence.  Such  a 
notice  may  be  given  without  any  leave  from  the 
Court,  ffaetie  v.  Hagtie  (App.),  46  Law  J.  Rep. 
Chanc.  288 ;  Law  Rep.  2  Ch.  D.  304. 

66. — Where  a  party  wishes  to  examine  fresh 
witnesses  at  the  hearing  of  an  appeal  he  must 
apply  for  leave  by  motion  previously  to  the 
hearing  of  the  appeal.  Bastie  v.  Haetie  (see 
last  case)  only  applies  to  affidavits  and  docu- 
mentary evidence.  Dicks  v.  Brooks  (App.),  Law 
Rep.  13  Ch.  D.  662. 

Admission  of  new  erideticc  :  mnding  up.    [See 
Company,  D  74 ;  H  77.] 

(/)  Stay  of  proceedings  pending, 

66. — Upon  an  appeal  being  brought,  an  ori- 
ginal application  to  the  Court  of  Appeal  for  a 
stay  of  execution  upon  the  decision  appealed 
from  is  a  motion  of  which  notice  must  be  given 
to  the  other  side,  and  which  cannot  be  made 
ex  parte.    The  Emma  Mining  Ckmipany  v.  Zewis 


4*  Son  (App.),  48  Law  J.  Rep.  C.P.  504;  Law 
Rep.  4  C.P.  D.  396. 

67. — The  renewal  before  the  Courtof  Appeal 
of  an  application,  under  Order  LVilL,  to  stay 
proceedings  pending  an  appeal,  after  a  similajr 
application  has  been  made  to  the  Court  below 
and  refused,  is  not  an  appeal,  and  does  not 
therefore  come  within  the  ordinary  rule  as  to  an 
appeal  from  an  exercise  of  discretion.  Cooper 
V.  Cooper  (App.),  45  Law  J.  Rep.  Chanc.  667; 
Law  Rep.  2  Ch.  D.  492. 

The  costs  of  an  application  to  stay  proceedings 
pending  an  appeal  must  be  paid  by  the  appli- 
cant.   Ibid. 

68. — On  application  to  the  Court  of  Appeal 
by  way  of  original  motion  under  Order  LVIII. 
rule  17,  to  advance  an  appeal  and  to  stay  pro- 
ceedings pending  the  appeal,  the  Court  refused 
to  advance  the  appeal,  and  held  that  they  had 
no  jurisdiction  to  entertain  the  rest  of  the 
motion,  except  by  way  of  appeal  from  the  Court 
below.  The  observations  of  Mellish,  L.J.,  in 
Cooper  V.  Cooper  (see  last  case)  explained.  The 
Attorney- 6hneral  v.  The  Swansea  Improvements 
and  Tramways  Company  (App.),  48  Law  J.  Rep. 
Chanc.  72 ;  Law  Rep.  9  Ch.  D.  46. 

69. — ^When  an  action  is  dismissed  in  the  first 
instance,  and  the  plaintiff  appeals  and  is  de- 
sirous of  keeping  things  in  statu  quo  pending 
the  hearing  of  the  appeal,  he  must  apply  for 
relief  to  the  Court  of  Appeal,  and  not  to  the 
Court  appealed  from ;  and  relief  will  be  granted 
in  a  proper  case.  Wilson  v.  Church  (App.),  48 
Law  J.  Rep.  Chanc.  690;  Law  Rep.  II  Eq.  676. 

70. — Where  notioe  had  been  given  of  appeal 
from  a  judgment  restraining  infringement  of  a 
patent  and  directing  an  account  of  profits  made 
by  such  infringement,  proceedings  under  the 
account  were  stayed  and  the  appeal  advanced. 
Adair  v.  Young  (App.),  Law  Rep.  11  Ch.  D.  136. 

Application,  to  what  Court  to  he  made,     [See 
Admiralty,  26.] 

Ecclesiastical  cases,  practice  in.    [See  Chubch 
AMD  Cleboy,  36.] 

Staying  payvtetU  of  costs  pending.    [See  Costs, 
60,  69.] 

Costs  of  appeal,    [See  Costs,  47-66.] 

security  for.    [See  Costs,  68-72 ;   Bank- 
ruptcy, M  21.] 

House  of  Lords,  to  ;  practice  on.  [See  House  of 
Lords.] 

(C)  Appearance  and  Default  of  Appear- 
ance. 

1. — A  notice  of  motion  is  a  document  within 
the  meaning  of  Order  XIX.  rule  6,  that  may  be 
served  on  a  defendant  who  has  failed  to  appear 
by  filing  the  same  with  the  proper  officer.  Mor- 
ton V.  Miller  (App.),  46  Law  J.  Rep.  Chanc.  618 ; 
Law  Rep.  3  Ch.  D.  616 ;  and  Bym^md  v.  Croft 
(No.  1),  45  Law  J.  Rep.  Chanc.  612. 

2. — Notice  was  given  of  a  motion  to  rescind 
a  Judge's  order.  The  party  giving  the  notioe 
failed  to  appear.     The  other  party  having  ap- 
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peared,  the  Comt  ordered  that  they  should  be 
paid  their  ooBts  of  appearance.  Berry  v.  The 
JBooehange  Trading  Compa/ny,  45  Law  J.  Rep. 
Q.B.  224 ;  Law  Rep.  1  Q.B.  D.  77. 

8« — ^A  defendant  not  appearing  and  proceeded 
against  under  Order  XUI.  rule  9,  \e  not  to  be 
taken  to  have  dispensed  with  the  delivery  of  a 
statement  of  claim.  Mvnton  v.  Metcalfe,  46 
Law  J.  Bep.  Ghana  684. 

4. — ^A  writ  was  issued  oat  of  a  district  regis- 
try against  a  defendant  resident  out  of  the 
district.  The  defendant  entered  an  appearance 
in  London,  but  failed  to  give  notice  to  the 
plaintiff  under  Order  XII.  rule  6a : — Held,  that 
the  appearance  was  not  complete,  and  that  the 
plaintiff  was  entitled  to  sign  judgment.  Smith 
V.  Dobhin  (App.)f  47  Law  J.  Bep.  £zch.  66 ;  Law 
Bep.  3  Bx.  D.  838. 

The  writ  was  indorsed  **  This  writ  was  issued 
by  T.  W.  G.,  of  Hereford,  whose  address  for  ser- 
vice is  T.  W.  G.,  care  of  T.  W.  k  Son,  11  Bed- 
ford Bow,  W.C." : — Held,  a  sufiBdent  indorse- 
ment under  Order  IV.  rule  da.    Ibid. 

6. — ^Where  the  defendant  does  not  appear  at 
the  trial,  to  obtain  judgment  the  plaintiff  must 
prove  that  notice  of  trial  has  been  given.  Coch- 
shatt  V.  The  London  General  Cab  Company,  47 
Law  J.  Bep.  Chanc.  126. 

6. — In  default  of  appearance  by  a  party  at 
the  trial,  judgment  will  be  given  against  him 
without  requiring  evidence  of  notice  of  trial. 
James  v.  CroiVy  47  Law  J.  Bep.  Chanc.  200 ;  Law 
Bep.  7  Ch.  D.  410. 

7. — The  plaintiff  having  become  bankrupt, 
and  no  notice  to  the  trustee  in  bankruptcy  hav- 
ing been  shewn,  the  Court  refused  to  give  judg- 
ment for  the  defendant,  and  ordered  the  action 
to  be  struck  out.  Eldridge  v.  Burgen,  47  Law 
J.  Bep.  Chanc.  342 ;  Law  Bep.  7  Ch.  D.  411. 

8. — ^When,  through  a  mere  mistake  or  slip, 
either  party  to  an  action  does  not  appear  on  its 
being  called  on  for  trial,  and  judgment  is  given 
in  d^ault  of  appearance,  and  an  application  to 
restore  the  action  is  made  within  due  time,  it  is 
a  matter  of  course  to  restore  the  action  on  the 
applicant  paying  all  the  costs  of  the  day.  And 
semble — In  such  a  case  an  affidavit  that  the 
applicant  has  a  good  cause  of  action  or  defence 
(as  the  case  may  be)  is  unnecessary.  Burgoine 
V.  Taylor  (App.),  47  Law  J.  Bep.  Chanc.  642 ; 
Law  Bep.  9  Ch.  D.  1. 

9.— Judgment  dismissing  an  action  for  de- 
fault of  appearance  by  the  plaintiff  was  set 
aside  on  the  terms  of  the  plaintiff  paying  the 
costs  of  the  previous  trial  and  the  motion  to 
set  aside  judgment.  Cockle  v.  Joyce  ;  Wright  v. 
Clifford,  47  Law  J.  Bep.  Chanc.  643 ;  Law  Bep. 
7  Ch.  D.  66. 

10, — On  the  bankruptcy  of  a  defendant  to  an 
action  ripe  for  trial  an  order  continuing  the 
action  against  the  trustee  in  bankruptcy  was 
duly  served  on  the  trustee.  The  trustee  did 
not  appear : — Held,  not  to  be  necessary  to  file 
the  pleadings  against  him  under  Order  XIX. 
rule  6.  CJiorlton  v.  Bickie,  49  Law  J.  Bep. 
Chanc.  40;  Law  Bep.  13  Ch.  D.  160. 


In  default  of  appearance  by  such  a  tnutee  at 
the  trial  judgment  will  be  given  without  evi- 
dence of  notice  of  trial  having  been  served  on 
the  bankrupt.  Coehshott  v.  The  London  General 
Cab  Company  (47  Law  J.  Rep.  Chanc.  126 ;  No. 
6  supra)  not  followed.    Ibid. 

11.— Where  a  statement  of  claim  is  served 
personally  on  a  defendant  with  copy  of  writ, 
and  the  defendant  subsequently  does  not  appear 
in  the  action,  it  is  not  necessary  that  the  state- 
ment of  claim  should  be  also  filed  in  order  to 
obtain  judgment  by  de&iult  against  such  defen- 
dant. Benshaw  v.  Rcnthaw,  49  Law  J.  Bep. 
Chanc.  127. 

Default  in,  in  foreelotwre  action.    [See  MOBT- 
OAGB,  43.] 

Judgment  in  drfauU  of  appearance.    [See  infra 
B1;S  1,6;  U  36.] 

Third  party,  by  :  ditoorery  by  third  party.  [See 
Pboduction  of  Documents,  26.] 

Under  protest  in  Admiralty  action.    [See  Admi- 
ralty, 1,  2.] 

Waiver  of  irregularity  in  order  for  trial.     [See 
Bankruptcy,  M  36.] 

Attaohment.   [See  Attachment;  L  1-3  infra.] 

Against  sheriff  for  fuft  returning  writ.     [See 
Sheriff,  2.] 

Costs  of.    [See  Costs,  42.] 

BefauU  in  filing  qjffidarit  as  to  documents. 
[See  Production,  21.] 

Sefusal  to  produce  will.    [See  Probate,  29.] 

Chambers,  proeeedings  at. 
Apjteals  from  orders  made  at.    [See  B  9-II, 
41-47,  54  supra.] 

Jurisdiction  :  tranter  of  action.    [See  GQ  3 
infra] 

B^erence  to,  to  settle  lease.    [See  Lease,  6.] 

Vesting  order  in  .'jurisdiction.   [See  TRUSTEE 
Acts,  18.] 

Change  of  parties.    [See  U  17-37  infra.] 

(D)  Charging  Order. 

1.— The  plaintiff's  bill  having  been  dismissed 
with  costs,  an  order  nisi  charging  railway  shares 
belonging  to  the  plaintiff  with  the  amount  of 
the  defendant's  costs  when  taxed  was  made 
before  taxation.  Bums  v.  Irving,  46  Law  J. 
Bep.  Chanc.  423 ;  Law  Bep.  3  Ch.  D.  291. 
.  2. — A  charging  order  cannot  be  made  in  re- 
spect of  a  decree  for  an  account,  the  amount 
due  under  which  has  not  been  ascertained. 
Jones  V.  ^'^mams  (8  Mee.  &  W.  349 ;  10  Law  J. 
Bep.  Exch.  253)  followed.  Similarly,  a  charging 
order  cannot  be  made  in  respect  of  costs  or- 
dered to  be  taxed  and  paid  until  after  taxation. 
Bums  V.  Insing  (see  lait  case)  not  followed.  A 
decree  was  made  in  the  suit  of  W.  v.  T.,  declaring 
that  the  plaintiff  was  entitled  to  one-fifth  share 
in  the  proceeds  of  sale  of  certain  engravings, 
and  directing  an  account  and  payment  of  the 
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amoimt  due,  and  directing  the  taxation  of  the 
costs,  and  payment  thereof  to  the  plaintiff.  A 
part  of  snch  proceeds  of  sale  had  been  paid  into 
Court  in  the  suit  of  H,  v.  T.  The  plaintiff 
petitioned  for  a  charging  order  on  the  funds  in 
Court  in  H.  v.  T,  for  the  amount  found  due  and 
the  costs,  unless  the  defendant  should  shew 
cause  to  the  contrary  within  seven  days  from 
the  service  of  the  order.  The  petition  was  not 
served  on  any  one.  The  Vice-Chancellor  made 
the  order  asked  for : — Held  (on  appeal),  that  the 
amount  due  upon  the  account  not  having  been 
ascertained,  nor  the  costs  taxed,  the  charging 
order  had  been  improperly  obtained,  and  must 
be  discharged.  Widgery  v.  Tttpper.  Hall  v. 
Tepper  (App.),  48  Law  J.  Bep.  Chanc.  367 ;  Law 
Bep.  6  Ch.  D.  364. 

Held  also,  that,  without  prejudice  to  inde- 
pendent proceedings,  the  Court  could  not  grant 
a  stop  order  upon  a  fund  in  Court  in  another 
suit,  until  the  plaintiff  had  shewn  his  right  to 
the  funds  in  that  suit.    Ibid. 

8. — Judgment  was  given  for  a  sum  of  money 
to  be  paid  by  the  defendant  to  the  plaintiff, 
payment  to  be  made  in  three  months  in  order 
to  give  the  defendant  opportunity  for  appeal- 
ing : — Held,  that  a  charging  order  on  the  defen- 
dant's shares  could  properly  be  obtained  before 
the  expiration  of  three  months.  BagnaU  v. 
CarUony  47  Law  J.  Bep.  Chanc.  51 ;  Law  Bep. 
6  Ch.  D.  130. 

4« — An  order  obtained  ew  parte  under  1  &  2 
Yict.  c.  110.  ss.  14, 16,  charging  stock  standing 
in  the  name  of  a  judgment  debtor,  cannot  be 
made  absolute  when  it  appears  that  the  judg- 
ment debtor  was  dead  at  the  date  of  the  original 
Older.  Finney  v.  Uinde,  48  Law  J.  Bep.  Q.B. 
276 ;  Law  Bep.  4  Q.B.  D.  102. 

CommifiioiL. 
To  take  evidence  abroad.  [See  Eyidbncb,  32.] 

(E)  COMPBOMISB. 

1. — A  compromise  on  behalf  of  in&nts  is  to 
beu  obtained  upon  petition,  supported  by  an 
affidavit  of  a  solicitor  that  counsel's  opinion 
has  been  given  that  the  compromise  is  for  the 
benefit  of  the  infants.  Chay  v.  Patily  46  Law 
J.  Bep.  Chanc.  818. 

2. — Under  section  24  of  the  Judicature  Act, 
1873,  an  agreement  between  the  parties  to  an 
action  to  stay  proceedings  upon  terms  can  be 
enforced  in  the  action.  Eden  v.  Naiih,  47  Law 
J.  Bep.  Chanc.  325;  Law  Bep.  7  Ch.  D.  781. 

8. — Consent  to  a  compromise  of  an  action 
fairly  come  to  in  open  Court,  after  the  plain- 
tiff's case  was  opened,  cannot  be  withdrawn 
even  before  the  order  is  passed.  Davit  v.  Davis, 
49  Law  J.  Bep.  Chanc.  241 ;  Law  Bep.  13  Ch.  D. 
861. 

Conient. 

WUhdramaX  qf.  [See  E  3  supra;  Counsel,  2 ; 
B  3-5  infra.] 

(F)  CONSOUDATION  OF  ACTIONS. 

If —An  ord^  w^s  ma4e  for  th^  oonsoUdatiou 


of  two  actions  for  the  administration  of  A.'8 
estate,  to  both  of  which  W.  was  a  defendant, 
as  being  beneficially  interested.  At  the  date  of 
the  order  A.'s  sole  executrix  was  dead  intestate. 
Administration  to  the  estate  of  A.  had  been 
since  granted  to  J.,  and  administration  to  the 
estate  of  A.'s  executrix  to  W.  On  an  em  parte 
application  by  plaintiff  to  make  J.  and  her  hus- 
band new  defendants,  and  W.  a  defendant  in 
his  representative  character  to  the  consolidated 
action,  the  Court,  under  Bules  of  Court,  1876, 
Order  XVI.  rule  15,  made  a  conditional  order 
that  J.  and  his  wife  should  be  made  defendants 
without  service  of  any  writ,  and  that  W.  should 
be  made  a  defendant  in  his  representative 
character  without  further  indorsement  on  any 
writ.  In  re  Wortley;  OuUey  v.  Wortley ;  Har- 
vard V.  Storey,  46  Law  J.  Bep.  Chanc.  182 ;  Law 
Bep.  4  Ch.  D.  180. 

2. — When  a  number  of  actions  are  consoli- 
dated, and  one  of  them  is  ordered  to  be  tried 
as  a  test  action,  the  judgment  in  such  action 
win  not  bind  the  parties  in  all  the  other  actions, 
unless  it  has  been  tried  out  on  its  merits  upon 
evidence.  Where,  therefore,  one  of  seventy- 
eight  actions  by  different  plaintiffs  against  the 
same  defendants  was  ordered  to  be  tried  as  a 
test  action  to  decide  the  rights  of  the  plaintiffs 
in  all  the  other  actions,  and  the  plaintiff  in  the 
test  action,  when  it  came  on  for  trial,  declined 
to  proceed,  and  judgment  was  then  given  for 
the  defendants, — Held,  that,  notvrithstanding 
Order  XLI.  rule  6,  there  had  been  no  trial  of 
the  test  action  on  the  merits,  and  that  the 
Judge  heul  jurisdiction  to  substitute  another  of 
the  actions  as  a  test  action.  Amot  v.  Chadivick 
(App.),  47  Law  J.  Bep.  Chanc.  871 ;  Law  Bep. 
9  Ch.  D.  469. 

In  an  action  thus  made  a  test  action  the 
plaintiff  in  tiie  absence  of  agreement,  has  no 
right  to  be  indemnified  against  costs  by  the 
ouier  plaintiffs.    Ibid. 

8. — An  action  was  brought  and  a  decree  made 
in  the  Chancery  Division  for  administration  of 
the  personal  estate  of  A.,  and  for  an  enquiry 
whether  his  moiety  of  certain  real  estate  had 
become  assets  of  his  partnership  business  car- 
ried on  with  B.  B.,  the  surviving  partner, 
brought  an  action  for  winding  up  the  partner- 
ship in  another  branch  of  the  Chancery  Divi- 
sion:—Held,  that  B.'s  action  ought  to  be 
transferred  to  the  Judge  before  whom  the 
action  for  administration  was  pending.  Davis 
V.  Davis,  48  Law  J.  Bep.  Chanc.  40. 

Salvage  actions.    [See  Admibaltt,  32.] 

Transfer  of  actions.    [See  GO  infra.] 

Contempt 
Appeal  from  dismissal  of  motion  to  commit  for 
ctmiempt,    [See  B  18  infra.] 

Breach  ofvnjtmction :  telegram,    [See  Bank- 
BITPTOY,  M  23 ;  Tblbgbaph,  3.] 

Costs. 
Qmeraily.    [See  Costs.] 


448 


PBACTICB  (G)  DuooKTiKUAHCn— (H)  D18XI88AL  OF  Aonov. 


AdminittraHona(ftion,of,    [See  Aominibtka- 
TION,  42-56.] 

Admiraltif  aetions,  of.      [See  Admiralty, 
4ft~63.] 

Appeal  for,    [See  B  12-18  supra.] 

B%a  €f.    [See  Solicitor,  26>28.] 

Landi  Clau$ei  Aet,  of  proceedings  under,  [See 
Lands  Clausbs  Act,  28,  36-40.] 

SoUeitor^t  lien  for,    [See  Solicitor,  29-48.] 

Speoifio  performanoe  action^  of,  [See  Spsoifio 
Pbrformancb,  26.] 

Tnutee  Aot$,  under.    [See  Trustsb  Acts, 
19,  20.] 

PartUion  aetiony  of.    [See  Partition,  24.] 

ParlnenkSp  action,  of,    [See  Partnership, 
28,  29.] 

Connterolaim.    [See  W  56-74  infra.] 

Oreditor'i  Mtlen. 

Indorsement  of  writ,    [See  Administration, 
83-^6.] 
OroM^xamiiiatlon. 

On  aeeounti.    [See  A  6  supra.] 

JReUvaney  of,    [See  K  16  infra.] 
Damages.    [See  Daicaobs.] 

Oounter-elaUnfor,    [See  W  50,  58,  60.] 

Default 

Affidcmt  of  doeumentij  in  fiUng,    [See  Pro- 
duction OF  Documents,  20,  21.j 

Appearance,  of,    [See  0  1-11  supra.] 

Pleadina,  of:  notice  of  motion  for  judgment, 
[See  S  1,  2,  5 ;  W  63  infra.] 

Defence.    [See  W  44-55  infia.] 

DeUvery  of  goods. 

Order  for,    [See  O  2  infra.] 

Demurrer.    [See  W  38-43  infra.] 
Diselaiming  defendants. 
Foreolowre  action.    [See  Mortgage,  44.] 

(G)  Discontinuance. 

1.— Where  a  plaintiff,  upon  obtaining  an  in- 
junction, has  given  the  usual  undertaking  to 
abide  by  any  order  the  Court  may  make  as  to 
damages,  such  undertaking  remains  in  force, 
notwithstanding  the  plaintiff  has  discontinued 
his  action  under  Order  XXIII.  rule  1 ;  and  may 
be  enforced  against  the  plaintiff,  upon  motion, 
within  a  reasonable  time  after  the  discon- 
tinuance of  the  action.  Nemcomen  y.  CtmUon, 
47  Law  J.  Rep.  Chano.  429 ;  Law  Rep.  7  Ch.  D. 
764. 

2. — An  order  was  made  in  a  number  of 
similar  actions  brought  against  the  same  defen- 
dants, extending  the  time  for  delivery  of  state- 
ment of  claim  till  after  the  trial  of  the  present 
action,  on  the  undertaking  of  the  various  plain- 
tiffs that  that  action  should  as  against  them  be 
a  test  action.    At  the  trial  the  plaintiff  was 


not  prepared  to  proceed.  The  Court  refusing 
to  allow  the  action  to  be  disoontiiiaed  gave 
judgment  for  the  defendants.  Robimeon  v. 
Chadwiek,  47  Law  J.  Rep.  Chanc.  607  ;  Law 
Rep.  7  Ch.  D.  878. 

8. — Where  an  action  has  been  referred  to  an 
arbitrator,  and  the  findings  of  the  arbitrator 
are  in  favour  of  the  defendant  on  all  the 
material  points,  so  as  to  be  analogous  to  a 
general  v^ict,  a  Judge  ought  not,  in  the  exer- 
cise of  his  discretion,  to  give  leave  to  the  plain- 
tiff to  discontinue  his  action  under  Order  XXTTT. 
rule  1.  StachUchmidt  v.  WUford,  48  Law  J. 
Rep.  Q.6.  348 ;  Law  Rep.  4  Q.B.  D.  217. 

4. — A  counter-claim,  being  part  of  the  original 
action,  is  gone  when  the  action  has  been  dis- 
continued, and  no  further  step  can  be  taken  on 
it.     Vacaueur  v.  Krupp,  Law  Rep.  15  Ch.  D.  474. 

6. — Notice  of  appeal  from  the  refusal  of  an 
injunction  was  given  by  a  plaintiff,  and  shortly 
a^rwards  the  plaintiff's  solicitors  wrote  to  the 
defendants'  solicitors  withdrawing  the  notice  of 
appeal.  Two  days  after  this  the  plaintiff's 
solicitors  gave  the  defendants'  solicitors  notice 
of  discontinuance  of  the  action.  The  defen- 
dants' solicitors  declined  to  consent  to  the 
withdrawal  of  the  appeal  except  on  terms  to 
which  the  plaintiff's  solicitors  did  not  agree, 
and  the  appeal  came  on  in  its  turn : — Held,  that 
the  discontinuance  of  the  action  put  an  end  to 
the  appeal,  and  that  no  order  could  be  made 
except  that  it  should  be  struck  out  of  the  paper. 
Qmybeare  v.  Lercis  (App.),  Law  Rep.  13  Ch.  D. 
469. 

[And  see  MoBTGAQB,  46.] 

Coiti.    [See  Admiralty,  52.] 

Mtice  of,  by  letter,    [See  Admiralty,  27.] 

BiicoTerj.    [See  P  infra,  and  Production  of 

DOOOMENTS.] 

(H)  Dismissal  OF  Action. 
(a)    Ibr  want  of  prosecution. 

1. — Where  a  plaintiff  did  not  deliver  a  state- 
ment of  claim,  as  required,  within  the  time 
limited,  and  then  became  bankrupt,  and  the 
defendant  moved  ex  parte  to  dismiss  for  want 
of  prosecution,  notice  of  the  motion  was  ordered 
to  be  served  on  the  trustee  in  bankruptcy  of 
the  plaintiff.  Wright  v.  The  Swindon,  MarU 
borough  and  Andover  Bailway  Ct>tnpany,  46  Law 
J.  Rep.  Chanc.  199  ;  Law  Rep.  4  Ch.  D.  164. 

2. — Where  the  plaintiff,  being  bound  to 
deliver  a  statement  of  claim,  failed  to  do  so 
within  the  six  weeks  given  by  Order  XXI. 
rule  la,  and  the  defendant  moved  under  Order 
XXIX.  rule  1,  to  dismiss  for  want  of  prosecu- 
tion, the  Court  gave  the  plaintiff  one  week's 
further  time  for  paying  the  costs  of  the  motion. 
Higginbottom  v.  Aynsley,  Law  Rep.  3  Ch.  D.  288. 

8. — On  failure  by  an  appellant  (ordered  so  to 
do)  to  give  security  for  costs  of  an  appeal,  the 
respondent  has  a  right  to  have  the  appeal  dis- 
missed for  want  of  prosecution  after  a  reason- 
able time,  although  no  time  was  fixed  by  the 
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order  for  the  completion  of  the  security.  Vala 
V.  Oppert  (App.),  Law  Rep.  6  Ch.  D.  633. 

4. — An  appellant  was  ordered  to  give  security 
for  the  costs  of  his  appeal.  Nine  months  elapsed 
without  his  doing  so,  and  he  gave  no  explana- 
tion of  the  delay : — Held,  that  the  appeal  must 
be  dismissed  with  costs,  including  the  costs  of 
the  respondents'  motions  for  security  and  to 
dismiss.  Judd  v.  Oreen  (App.),  46  Law  J.  Rep. 
Chanc.  267 ;  Law  Rep.  4  Ch.  D.  784. 

6.—The  rule  in  Equity  that,  where  a  stay  of 
proceedings  has  been  ordered  until  the  plaintiff 
give  security  for  costs,  and  the  plaintiff  has 
failed  within  a  reasonable  time  to  give  security, 
the  defendant  may  apply  to  dismiss  the  action 
for  want  of  prosecution,  is  now  of  general  appli- 
cation to  all  actions  in  tiie  High  Court  of 
Justice,  and  a  Judge,  when  so  applied  to,  has  a 
discretionary  power  to  dismiss  the  action  with- 
out requiring  the  defendant  to  abandon  the 
previous  order  on  the  plaintiff  to  give  securi^ 
for  costs.  La  Orange  v.  M^ Andrew,  48  Law  J. 
Rep.  Q.B.  316;  Law  Rep.  4  Q.B.  D.  210. 

6. — As  a  general  rule,  an  application  by  a 
defendant,  under  Order  XXXVI,  rule  4  (a),  to 
dismiss  an  action  for  want  of  prosecution,  is 
properly  made  by  motion  in  Court.  Evelyn  v. 
JSvelyn,  49  Law  J.  Rep.  Chanc.  18 ;  Law  Rep. 
13  Ch.  D.  138. 

7.— Where  the  time  limited  by  an  order  dis- 
missing an  action  for  want  of  prosecution  unless 
statement  of  claim  be  delivered  within  that 
time,  has  expired,  and  the  plaintiff  has  not  then 
delivered  his  statement  of  claim,  the  action  is 
dead,  and  a  master  has  no  jurisdiction  upon  a 
subsequent  application  to  grant  the  plaintiff 
further  time  for  delivering  a  statement  of 
claim.  WkUtler  v.  Haneook,  47  Law  J.  Rep. 
Q.B.  162 ;  Law  Rep.  3  Q.B.  D.  83. 

8. — ^An  order  was  made  on  the  6th  of  May, 
dismissing  an  action  for  want  of  prosecution, 
unless  the  plaintiff  delivered  his  statement  of 
claim  within  fourteen  days,  which  expired  on 
the  20th  of  May.  On  the  19th  of  May  the 
plaintiff  took  out  a  summons  to  extend  the  time, 
but  the  summons  was  not  served  on  the  defen- 
dant until  the  20th  of  May,  the  day  on  which  it 
was  made  returnable,  when  it  was  agreed  in 
writing  between  the  parties  that  it  should  be 
adjourned  till  noon  the  following  day.  Accor- 
dingly, the  summons  came  on  for  hearing  before 
a  Master  on  the  21st  of  May,  and  an  oxder  was 
made  extending  the  time  for  delivery  of  the 
statement  of  clsam : — Held,  that  the  order  made 
on  the  6th  of  May  could  not  be  enlarged  by  the 
mere  consent  of  the  parties,  that  the  action  was 
dead,  and  that  the  Master,  therefore,  had  no 
jurisdiction  upon  a  subsequent  application  to 
grant  the  plaintiff  further  time  for  delivering  a 
statement  of  daim.  Eing  v.  Danenporty  48  Law 
J.  Rep.  Q.B.  606  ;  Law  Rep.  4  Q.B.  D.  402. 

Windim^  ftp :  claim  tn,  not  hatred  hy  dtrnniual 
of  action,    [See  Compant,  H  48.] 

Diftriot  registry.    [See  DiSTBiOT  Rbqistbt.] 
PlOBST,  1876-1880. 


Divisional  court. 
Appeal  to,  from  order  est  chamher*.    [See  B 
41-47.] 

Applicatum,  when  to  he  made  to,    [See  B  2 ; 
T  2-4.] 

Juriidiction  of,  to  enter  final  judgment,    [See 
T  13  infra.] 

Biyorce  cases,  in.    [See  Divorce,  37-41.] 

Eeelesiaitlcal  easeii  in.    [See  Chuboh  and 
Clsboy,  29-36.] 

(I)  Enbolmkkt. 

1. — ^A  caveat  against  the  enrolment  of'  an 
order  in  chambers  is  not  prosecuted  with  effect 
by  service  within  twenty-eight  days  after  it  is 
warned  of  notice  of  motion  before  the  Judge  in 
Court  to  discharge  the  order.  J»  re  LewU, 
Mimns  ^  Compawy  ;  em  parte  The  RepuhUe  of 
Pa/raguay,  46  Law  J.  Rep.  Chanc.  62. 

2. — A  party  who  applies  for  enrolment  of  a 
decree  within  five  years  under  Consolidated 
Order  XX TIT,  rules  26,  26,  is  entitled  to  it  as  a 
matter  of  right,  unless  the  conduct  of  the  appli- 
cant has  be^  such  as  to  make  it  unreasonable 
that  he  should  be  allowed  so  to  do :  his  right  is 
not  affected  by  mere  inactivity  on  his  part,  or  by 
the  fact  that  the  opposite  party  has  altered  his 
position  on  the  faith  of  his  ownership  as  estab- 
lished by  the  decree.  Cope  ▼.  Eturl  de  la  Warr 
(App.),  Law  Rep.  6  Ch.  D.  666. 

8. — That  an  enrolled  decree  in  a  former  suit 
may  be  a  bar  to  the  relief  sought  by  a  second  suit, 
the  objects  and  purposes  of  the  two  suits  must 
be  identical,  and  in  that  case,  before  the  Court 
has  jurisdiction  pver  the  second  suit,  the  enrol- 
ment of  the  decree  must  be  vacated ;  but  where 
the  objects  are  not  the  same,  there  is  no  such 
necessity.  Turner  v.  Tepper,  46  Law  J.  Rep. 
Chanc.  703  ;  Law  Rep.  6  Ch.  D.  616. 

Where  in  a  creditor's  suit  for  the  administra- 
tion of  the  estate  of  J.  T.  a  decree  was  made  in 
the  presence  of  A.  declaring  that  certain  pro- 
perty belonged  to  J.  T.  beneficially,  and  that 
decree  was  enrolled,  the  Court  held  that  such 
enrolment  did  not  render  it  incumbent  on  A.  to 
file  a  bill  of  review  and  get  the  enrolment 
vacated,  before  instituting  a  suit  to  set  aside 
the  sale  by  which  J.  T.  purported  to  have  be- 
come the  beneficial  owner  of  the  property. 
Ibid.  Affirmed  on  appeal,  Widgery  v.  Tepper, 
47  Law  J.  Rep.  Chanc.  660 ;  Law  Rep.  7  Ch.  D. 
413. 

(K)   EVIDBNCS. 

(«}  Affidavits. 
(1)  Swearing  and  filing  of 

1, — ^Affidavits  which  are  intended  to  be  used 
on  appeal  should  be  filed  with  the  officer  of  the 
Division  of  the  High  Court  from  which  the 
appeal  comes.  Watts  v.  Watts  (App.),  46  Law 
J.  Rep.  Clianc  668. 

2.— Affidavits  sworn  before  one  of  a  firm  of 
country  solicitors,  who,  though  not  the  party's 
solicitors  in  the  action,  were  engaged  to  pre- 
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pare  the  evidence,  and  get  up  the  case  for  the 
solicitors  on  the  record, — Held,  to  be  inadmis- 
sible in  evidence.  The  Duke  of  Mvrthumberland 
V.  Todd,  47  Law  J.  Bep.  Chanc.  343  ;  Law  Rep. 
7  Ch.  D.  777. 

8. — Affidavits  in  an  English  suit  are  properly 
sworn  before  a  Jnge  de  PaLx  and  certain  other 
officials  in  Belgium  having  limited  jurisdiction 
within  the  district  where  such  affidavits  were 
sworn,  and  with  power  to  administer  oaths 
there  only  for  certain  purposes.  Keran  v.  Craw- 
ford (App.),  45  Law  J.  Rep.  Chanc.  658  ;  Law 
Rep.  6  Ch.  D.  29. 

(2)  Office  eopiet  of. 

4. — Office  copies  of  affidavits  were  dispensed 
with  on  the  hearing  of  an  appeal,  on  the  ground 
of  expense,  and  an  order  was  made  that  the 
officer  having  the  custody  of  the  original  affi- 
davits should  attend  with  them  upon  the  hearing 
of  the  appeal  Sickles  v.  Norris  (App.),  45  Law 
J.  Rep.  C.P.  148. 

(3)  (hnsent  to  take  evidence  by  qffidavU, 

6. — A  "consent  for  taking  evidence  by  affi- 
davit," under  Order  XXXVIII.  rule  1,  must  be 
made  by  formal  writing.  The  yew  Wettmintter 
Brewery  Company  v.  Hannah,  Law  Rep.  1  Ch. 
D.  278. 

6. — In  a  pending  cause,  in  which  replication 
was  not  filed  nor  notice  of  motion  for  decree 
given  before  the  2nd  of  November,  1875,  the 
Court  has  not  the  power,  except  with  the  con- 
sent of  the  parties,  to  direct  that  the  evidence 
be  taken  otherwise  than  riva  voce,  Pattison  v. 
Wboler,  Law  Rep.  1  Ch.  D.  464. 

7. — The  consent  requisite  for  taking  evidence 
by  affidavit  under  Order  XXXVIII.  rule  1,  may 
be  given  by  the  guardian  ad  litem  of  an  infant 
defendant.  KnatehbuU  v.  Fowle,  Law  Rep.  1 
Ch.  D.  604. 

8. — A  motion  was  made  to  the  Court  for 
leave  to  take  evidence  in  a  suit  by  affidavit.  It 
was  opposed  by  the  defendants,  who  were  trus- 
tees, and  the  Court  held  that  the  defendants 
were  entitled  to  have  the  evidence  taken  viva 
vofie,  but  reserved  the  costs  of  the  motion.  On 
the  cause  coming  on  for  hearing  no  witnesses 
were  called  and  no  reason  was  given  for  in- 
sisting upon  the  evidence  being  taken  viva  voce : 
— Held,  that  the  costs  of  the  motion  must  be 
.paid  by  the  defendants,  the  trustees,  who  had 
perversely,  unreasonably  and  unjustly  refused 
to  adopt  the  cheaper  and  more  familiajr  mode  of 
taking  evidence.  Patterton  v.  Wooler^  45  Law 
J.  Rep.  Chanc.  274 ;  Law  Rep.  2  Ch.  D.  586. 

9. — Under  the  new  practice,  a  guardian  ad 
Utem  may  consent  on  behalf  of  infants,  without 
the  leave  of  the  Court,  to  evidence  being  taken 
by  lUQSdavit  instead  of  viva  voce.  Fryer  v. 
Wiseman,  45  Law  J.  Rep.  Chanc.  199. 

10. — Where  an  agreement  has  been  come  to 
between  the  parties  to  an  action,  that  the  evi- 
dence at  the  trial  shall  be  taken  by  affidavit — 
the  agreement  not  stating  that  the  evidence 


shall  be  taken  by  affidavit  only — a  uritneas,  who 
is  present  in  Court  for  the  purpose  of  being 
cross-examined  on  his  affidavit,  may  be  caUed 
by  the  party  on  whose  behalf  he  has  made  the 
affidavit,  and  give  fresh  evidence  riva  voce. 
Olosaop  V.  Hestan  and  Isleworth  Local  .Board, 
47  Law  J.  Rep.  Chanc.  636. 

U. — When  parties  agree  that  the  evidence 
shall  be  taken  by  affidavit,  and  numerous  affi- 
davits are  filed  and  the  evidence  is  closed,  it  is 
the  duty  of  a  Judge  in  the  exercise  of  his 
judicial  discretion  under  the  26th  rule  of  Order 
XXXVI.  to  direct  that  the  action  shaU  be  tried 
before  a  Judge  without  a  jury.  In  such  a  case 
an  application  that  the  action  may  be  tried 
before  a  Judge  and  jury  can  only  be  entertaijied 
if  the  applicant  comes  to  the  Court  soon  after 
the  agnreement,  and  then  only  upon  the  terms 
that  he  pay,  as  between  solicitor  and  client,  all 
costs,  charges  and  expenses  that  have  been  in- 
curred in  taking  the  evidence  by  affidavit  np  to 
that  date.  Brooke  v.  Wi^y  (App.),  47  Law  J. 
Rep.  Chanc.  749;  Law  Rep.  8  Ch.  D.  510. 

12. — An   information  to  recover  passenger 
4iity  from  a  railway  company  was  filed  on  the 
equity  side  of  the   Exchequer    Division,    the 
question  in  dispute  being  whether  certain  trains 
of  the  company  were  (£eap  trains  within  the 
meaning  of  l^e  Act  exempting  from  passenger 
duty  the  fares  for  the  conveyance  of  passengers 
at  fares  not  exceeding  one  penny  per  mile  by 
cheap  trains.     On  an  application  by  the  com- 
pany to  have  the  evidence  taken  orally : — Held 
(reversing  the  decision  of  the  Exchequer  Divi- 
sion), that  as  it  was  desirable  that  in  such  a 
case  the  Court  should  be  able  to  obtain  imme- 
diate information  and  explanations  by  putting 
questions  to  the  witnesses,  the  evidence  ought 
to  be  taken  orally.    The  Attcmey- General  v. 
The    Metropolitan    BaUway   Company    (App.), 
Law  Rep.  5  Ex.  D.  218. 

(4)  Admissibility  of,  on  hearing. 

18.— That  an  affidavit  as  to  the  words  of  a 
conversation  and  lost  document,  on  an  inter- 
locutory application,  was  made  shortly  after  the 
facts  to  be  proved  took  place,  is  sufficient  reason 
to  allow  such  facts  to  be  proved  by  affidavit. 
But  the  Court  has  not  the  power  to  order  facts 
to  be  proved  by  affidavit  when  the  opposite 
party  desires  bona  fide  to  cross-examine.  Tha 
Blaekbwm  Chtardians  v.  Brooks^  47  Law  J.  Rep. 
Chanc.  166 ;  Law  Rep.  7  Ch.  D.  68. 

14. — At  the  trial  of  a  cause  with  vveavooe 
evidence,  the  Court  admitted  in  evidence  an 
affidavit  filed  upon  an  interlocutory  motion 
which  had  been  ordered  to  stand  over  to  the 
hearing,  although  the  deponent  was  since  de- 
ceased, and  had  not  b^n  cross-examined. 
Elias  V.  Griffith,  46  Law  J.  Rep.  Chanc.  806 ; 
Law  Rep.  8  Ch.  D.  621. 

15. — In  the  absence  of  arrangement,  affidavits 
used  on  a  motion  cannot  be  used  at  the  hearing 
of  the  cause  except  by  agreement  between  the 
parties.  Perkins  v.  Slater,  45  Law  J.  Rep. 
Chanc.  224;  Law  Rep.  1  Ch.  D.  83. 
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(6)  Oross-eaammation. 

16. — The  defendant  in  an  action  for  a  legacy 
pleaded  a  set-off  by  counter-claim,  and  raised 
issues  not  involved  in  the  claim  and  defence. 
He  was  not  allowed  in  cross-examination  of  a 
plaintiff  to  ask  questions  relevant  only  to  the 
issues  raised  upon  the  counter-claim,  but  was 
allowed  to  recall  that  plaintiff  as  his  own  wit- 
ness. In  re  Woodfine,  Thompson  v.  Woodfinet 
47  Law  J.  Bep.  Chanc.  832. 

(6)  Affidwnts  in  reply. 

17. — Affidavit's  filed  on  behalf  of  a  plaintiff 
in  reply  to  the  defendant's  affidavits  may  con- 
tain matter  which  is  merely  confirmatory  of  the 
plaintiff's  general  case,  and  need  not  be  abso- 
lutely restricted  to  matter  cutting  down  or 
negativing  the  defendant's  evidence.  The  prac- 
tice of  the  Court  in  this  respect  has  not  been 
altered  by  Order  XXXVm.  rule  3  of  the  Rules 
of  Court,  1876.  Peacock  v.  JECarper,  47  Law  J. 
Rep.  Chanc.  238  ;  Law  Rep.  7  Ch.  D.  68. 

18. — In  an  action  to  restrain  the  defendants 
from  erecting  a  urinal  in  Old  Burlington  Mews, 
the  statement  of  claim  alleged  that  the  soil  of 
the  mews  was  vested  in  and  was  the  absolute 
property  of  three  of  the  plaintiffs.  The  state- 
ment of  defence  did  not  admit  this  allegation ; 
but  alleged  that  the  mews  had  long  been  a 
highway  dedicated  to  the  public,  and  belonged 
to  the  parish  as  one  of  the  public  streets  thereof. 
At  the  trial  of  the  action  several  witnesses  were 
examined  on  both  sides;  and,  at  the  close  of 
the  defendants'  evidence,  the  plaintiffs  applied 
for  leave  to  call  evidence  in  reply,  to  shew  that 
the  soil  of  the  mews  had  not  been  dedicated  to 
the  public :— Held,  that,  as  the  plaintiffs  were 
distinctly  apprised  by  the  pleadings  before  the 
trial  of  the  action  what  the  nature  of  the  defence 
would  be,  the  application  must  be  refused. 
Vernon  v.  The  Veitry  of  St.  James's,  Westminster , 
49  Law  J.  Rep.  M.C.  90. 

StriUnff  out  scandalous  matter,   [See  Y  6  infra.] 

(fi)  Admission  of  further  evidence  at  hearing. 

19. — Where  all  issues  raised  on  a  counter- 
claim were  raised  on  the  claim  the  plaintiff  was 
not  allowed  to  put  in  evidence  after  the  defen- 
dant's evidence  was  closed.  Green  v.  Sevin, 
49  Law  J.  Rep.  Chanc.  166 ;  Law  Rep.  13  Ch.  D. 
689. 

20. — In  a  cause  heard  on  replication,  where 
it  is  desired  to  put  in  evidence  filed  after  the 
expiration  of  the  time  for  closing  evidence, 
leave  to  read  such  evidence  must  be  applied  for 
previously  to  the  hearing,  in  order  that  an 
opportunity  of  answering  such  evidence  may  be 
given  to  the  other  side ;  and  it  is  not  sufficient 
to  deliver  a  copy  of  the  evidence  to  the  other 
side  in  time  for  them  to  answer  it.  Smith  v. 
PU^riniy  Law  Rep.  2  Ch.  D.  127. 

21.— The  term  "  further  evidence  "  in  Order 
LVIII.  rule  6,  simply  means  evidence  not  used 
on  the  trial  of  the  action  in  the  Court  below. 


whether  such  evidence  has  already  been  used  in 
the  same  or  any  other  cause  between  the  same 
parties,  or  is  altogether  new  in  itself.  Where, 
therefore,  on  the  hearing  of  an  action  on  further 
consideration  the  Judge  refused  to  allow  the 
plaintiff  to  read  affidavits  which  had  been  used 
on  an  enquiry  in  chambers,  and  were  mentioned 
in  the  chief  clerk's  certificate,  on  the  ground 
that  notice  to  read  them  had  not  been  given, 
— Held  (on  appeal),  that  the  evidence  ought  not 
to  have  been  rejected,  but  that  the  Judge  should 
have  adjourned  the  hearing,  with  liberty  to  the 
defendajit  to  adduce  evidence  in  reply.  Held, 
also,  that  the  rejection  of  the  evidence  was 
under  the  circumstances  a  "special  ground" 
for  admitting  it  on  the  appeal.  In  re  Chennell. 
Jones  v.  Chennell,  47  Law  J.  Rep.  Chanc.  683 ; 
Law  Rep.  8  Ch.  D.  492. 

22. — In  a  suit  for  an  injunction  to  restrain 
a  nuisance  caused  by  chemical  manufacture,  the 
plaintiff's  counsel  applied  at  the  close  of  his 
speech  for  liberty  to  adduce  evidence  to  explain 
(as  the  plaintiff's  witnesses  had  had  no  oppor- 
tunity of  doing)  certain  evidence  of  the  defen- 
dants' witnesses  as  to  noxious  vapours  arising 
from  a  material  (asphalt)  stated  to  be  used  in 
the  manufacture  of  varnish  made  by  the  plain- 
tiff, and  to  ^hew  that  the  word  asphalt  had  a 
double  meaning  : — Held  (reversing  the  decision 
of  Bacon,  V.C.),  that  the  evidence  should  be 
admitted.  Bigshy  v.  Dickinson  (App.),  46  Law 
J.  Rep.  Chanc.  280 ;  Law  Rep.  4  Ch.  D.  24. 

Per  James,  L.J. — It  is  never  too  late  to  admit 
evidence  to  explain  an  error  arising  from  the 
double  meaning  of  a  word.    Ibid. 

Observations  as  to  the  power  of  the  Court  to 
entertain  an  appeal  on  a  question  of  fact  de- 
cided on  viva  voce  evidence.    Ibid. 

On  the  circumstances  of  the  case  it  was  held 
that  the  costs  of  printing  the  evidence  ought  to 
be  allowed,  and  that  the  cost  of  taking  a  tran- 
script for  the  purpose  of  printing  were  included 
in  such  costs,  but  not  the  cost  of  taking  the 
shorthand  notes  themselves.    Ibid. 

Leave  to  give  further  evidence  on  appeal,    [See 
B  64,  65  supra.] 

{o)  Exa/niination  of  witness  before  examiner. 

23. — The  examination  of  a  witness  before 
the  examiner  is  a  private  examination  at  which 
no  person  has  a  right  to  be  present,  except  the 
parties  and  their  counsel,  solicitors  or  agents. 
Ifi  re  The  Western  of  Canada  Oil,  Lamd  and 
Works  Company,  46  Law  J.  Rep.  Chanc.  683 ; 
Law  Rep.  6  Ch.  D.  109. 

The  members  of  a  mercantile  firm  were  sum- 
moned to  attend  before  the  examiner  and  be 
examined  on  behalf  of  the  official  liquidator  of 
a  limited  company,  pursuant  to  the  116th  sec- 
tion of  the  Companies  Act,  1862  : — Held,  that 
the  confidential  clerk  on  commission  of  the 
firm,  who  appeared  to  be  one  of  the  parties 
principally  concerned  in  the  transaction  tinder 
enquiry,  and  might  have  to  be  called  as  a  wit- 
ness, was  not  entitled  to  be  present  during  the 
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examination  in  the  capadtj  of  agent  of  the 
firm.    Ibid. 

24.— Motion  to  take  off  the  file  the  aflldaviU  of 
a  deponent  who,  after  an  order  to  attend  before 
the  examiner  at  his  own  expense,  had  not  been 
produced  for  cross-examination  : — Held,  ir- 
regular, as  the  affidavits  oonld  not  be  used  as 
evidence  except  by  special  leave.  Meyriek  v. 
Jame$t  46  Law  J.  Rep.  Chanc.  679. 

(d)  Evidence :  wUneuei  ahroad :  delay. 

25. — A  caose  in  the  paper  for  hearing  having 
been  ordered  to  stand  over  on  application  on 
behalf  of  the  plaintiff,  who  was  at  Calcutta, 
sixteen  days  after  he  took  out  a  summons  to 
have  evidence  taken  abroad,  but  the  Court,  on 
the  ground  of  such  delay  and  former  delay  on 
the  plaintiffs  part,  refused  his  application  with 
costs.  SteuaH  v.  OladOone^  47  Law  J.  Rep. 
Chanc.  154 ;  Law  Rep.  7  Ch.  D.  394. 

(0)  Fwrtker  evidence  after  etidence  elated: 

anmter-elaim, 

26. — ^Where  all  issues  raised  on  a  counter- 
claim were  raised  on  the  claim  the  plaintiff  was 
not  allowed  to  put  in  evidence  aft^  the  defen- 
dant's evidence  was  closed.  Green  v.  Sevin,  49 
Law  J.  Rep.  Chanc.  166 ;  Law  Rep.  13  Ch.  D. 
589. 

(/)  ExanUnatum  0/ judgment  debtor. 

27. — A  judgment  creditor  having  obtained 
an  order  under  Order  XLV.  for  the  examination 
of  his  judgment  debtor  **  as  to  whether  any  and 
what  debts  were  due  to  him,"  the  latter  attended 
before  the  special  examiner,  but  declined  to 
answer  any  question  other  than  whether  any 
and  what  debts  were  due  to  him : — Held,  that 
the  examination  was  intended  by  the  order  to 
be  a  cross-examination  of  the  most  stringent 
character,  and  that  the  debtor  was  bound  to 
answer  all  questions  pertinent  or  relevant  to 
the  subject-matter  of  the  examination.  The 
Republic  of  Costa  Rica  v.  Stroueherg,  49  Law  J. 
Rep.  Chanc  701 ;  affirmed  on  appeal,  60  Law  J. 
Rep.  Chanc.  7. 

Partition  action,  evidence  in.    [See  Partition, 
6,6.] 

Szamimation. 

On  accounts.    [See  A  4,  5  supra.] 

Szaminer. 

Evidence  before :  who  may  be  present.    [See 
K  23  supra.] 

(L)  Execution. 

{a)  Attachment, 

1. — The  issuing  of  an  attachment  is  one  of 
the  matters  as  to  which  the  old  practice  may  be 
followed  in  suits  which  were  pending  when  the 
Judicature  Acts  came  into  operation  (Nov.  2, 
1875),  down  to  the  time  when  issue  might  be 
joined,  or  notice  of  motion  for  decree  given  in 


such  snits.    O^^Ung  ▼.  R^yde,  45  Law  J.  Bep. 
Chano.  56 ;  Law  Rep.  1  Ch.  D.  81. 

2. — No  writ  of  attachment  ought,  in  futoie, 
to  be  issued,  under  either  the  old  or  the  new 
practice,  without  notice  to  the  party  to  be 
affected  by  it.  DaUas  v.  Olyn^  46  Law  J.  B^. 
Chanc.  61 ;  Law  Rep.  3  Ch.  D.  190. 

8. — Service  of  a  notice  of  motion  for  a  writ 
of  attachment  upon  the  solicitor  on  the  record, 
of  the  party  against  whom  the  attachment  is  to 
be  issu^,  is  si^dent  notice  to  the  party,  with- 
out personal  service.  Browning  v.  Sabin,  46  Law 
J.  Rep.  Chana  728 ;  Law  Rep.  6  Ch.  D.  571. 
[And  see   Attachment;   Dbbtobb   Act,  6; 

Sheriff,  2.] 

(b)  Rule  to  sheriff  to  pay  money  levied  : 
notice  of  motion. 

4. — In  ruling  a  sheriff  to  pay  money  returned 
by  him  as  levied  on  a  writ  of  execution,  the 
proper  practice  is  to  give  notice  of  motion  to 
the  sheriff  under  Order  LIII.  rule  3,  and  not  to 
move  for  a  rule  to  shew  cause.  Delmar  v. 
Freemantle,  47  Law  J.  Rep.  Exch.  767;  Law 
Rep.  3  Ex.  D.  237. 

[And  see  Sheriff,  1,  3.] 

(c)  Stay  of 
Pending  appeal.    [See  B  68-70  supra.] 

(<0  Judgment  to  be  dealt  with  as  Court  shaU 

direct, 

5.— Where  a  defendant  in  Chancery  gives 
judgment  in  an  action  at  law  "  to  be  dealt  with 
as  £e  Court  shall  direct,"  the  Court  has  power  to 
allow  execution  to  issue  before  the  case  is  dis- 
posed of  on  the  merits,  and  wiU  do  so  imder 
special  circumstances.  Hodges  v.  I'tneham 
(App.),  Law  Rep.  1  Ch.  D.  9. 

Decree  enforced  by  action.  [See  Admiraltt,  7 ; 
U  29  infra.] 

Judgment  in  one  division  not  to  be  et^orced 
without  leave  qf  other  division,  [See  W  62 
infra.] 

Fees. 

Rules  of  Court,  1875  (^Cowrt  fees).    [See  A  6, 
7  supra.] 

[And  see  Costs.] 

Foreelosure  suits,  in.    [See  MoRTGAas,  40- 

67.] 

(M)  Further  Consideration. 

(a)  Reservation  of. 

1. — Further  consideration  may  be  reserved 
on  motion,  without  a  hearing,  on  trial  of  the 
cause.  Rennet  v.  Moore,  45  Law  J.  Rep.  Chanc. 
275 ;  Law  Rep.  1  Ch.  D.  692. 

(b)  Appeal  from  order  made  on. 

Appeal  from  interlocutory  order  and  order  on 
further  consideration,  time  for.  [SeeB  28,  29 
supra.] 
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(0)  Evidence  on, 

AffidaHU  u$ed  on  enqmrie^  in  ohamberi:  ad- 
misHon  of.    [See  K  21  supra.] 

Notice  to  parties  served  with  decree,    [See  Ad- 
ministration, 41.] 

Indoriement. 

Judgment,  of,  on  title-deed.    [See  B  9  infra.] 

On  writ  of  summons.    [See  II 1-6  infra.] 

(N)  Information. 

Where  the  authority  of  a  relator  had  been 
substantially  given  to  the  filing  of  an  informa- 
tion in  his  name,  but  his  absence  abroad  pre- 
vented the  filing  of  his  authority  in  strict  com- 
pliance with  the  Chancery  Judicature  Act, — 
Held,  that  such  information  was  properly  filed, 
and  a  motion  to  take  off  the  file  was  refused 
with  costs.  Ilie  Attorney- General  v.  mrllshire, 
46  Law  J.  Rep.  Chanc.  63 ;  Law  Rep.  1  Ch.  D.  89. 

Turning   action  into  information  and   action. 
[See  W  26  infra.] 

InjnnetioiL. 

Practice  in  actions  for,     [See  Injunction, 
26-30.] 

(0)  INTBRLOGUTORT  ORDERS. 

1. — Under  Order  LII.  rule  2  an  order  may  be 
made  for  sale  of  a  horse  which  for  a  just  and 
suflScient  reason  it  may  be  desirable  to  hiftve  sold 
at  once.  Bartholomew  v.  Freem^vny  Law  Rep.  3 
C.P.  D.  316. 

2. — ^In  an  action  for  the  return  of  jewellery 
which  A.  B.,  as  the  agent  of  the  plain  tifb,  had 
left  with  the  defendants,  but  which  the  defen- 
dants claimed  to  hold  against  a  debt  due  to 
them  by  the  said  A.  B.,  who  had,  as  they 
alleged,  deposited  it  with  them  as  his  jewellery 
and  not  as  the  plaintiffs',  the  Court  made  an 
order  under  Order  LII.  rule  3,  for  the  delivery 
up  of  such  jewellery  to  an  officer  of  the  Court 
to  abide  the  event  of  the  action.  Velati  and 
Company  v.  Braham  and  Oompany,  46  Law  J. 
Rep.  C.P.  416. 

8. — In  an  action  for  specific  performance  of 
an  agreement  to  grant  a  colliery  lease  where 
the  lessee  had  long  retained  possession,  and  had 
worked  the  coal  and  then  threatened  to  cease 
pumping  : — Held,  that  a  motion  for  an  injunc- 
tion to  restrain  the  lessee  from  ceasing  pump- 
ing was  a  proper  motion  for  preservation  of  the 
property  pending  the  action  under  Order  LII. 
rule  3.  Strelley  v.  Pearson^  49  Law  J.  Rep. 
Chanc.  406 ;  Law  Rep.  16  Ch.  D.  113. 

4. — The  Court  has  jurisdiction  to  discharge 
an  interlocutory  order  made  by  consent,  where 
made  under  a  mistake  on  one  side  only.  The 
Court  has  also  a  discretion  as  to  enforcing,  by 
attAchment,  an  undertaking  given  by  any 
party.  On  a  motion  for  an  injunction,  an  order 
was  made  by  consent,  in  pursuance  of  a  pre- 
vious agreement,  embodying  certain  under- 
takings by  the  defendant,  which  were  in  part 
given  under  a  mistake  on  his  part  :--Held,  that 
jxuuBmuch  as  the  undertakings  bad  been  given 


under  a  mistake,  although  on  one  side  only,  and 
in  pursuance  of  the  previous  agreement,  the 
Court  would  not  enforce  that  portion  of  the 
order  which  had  been  made  by  mistake.  Mul- 
lins  V.  Hdnell,  48  Law  J.  Rep.  Chanc.  679 ;  Law 
Rep.  11  Ch.  D.  763. 

Time  for  appealing  from.    [See  B  24-40  supra.] 

Interpleader,  in.    [See  Intbrpleader.] 

(P)  INTBRROGATORIBS. 

(a)  Might  to  discovery. 

1. — ^Interrogatories  were  administered  to  the 
plaintiffs,  a  corporation,  which  they  elected  to 
answer  through  their  town  clerk.  The  town 
clerk  claimed  to  be  privileged  from  answer- 
ing some  of  the  interrogatories,  on  the  ground 
that  he  was  also  solicitor  to  the  plaintiffs  in  the 
action,  and  had  received  the  information  asked 
for  in  his  capacity  as  solicitor  for  the  purpose 
of  the  action  : — Held,  that  the  plaintiffs,  having 
elected  to  put  forward  their  soUdtor  to  answer 
the  interrogatories,  could  not  avail  themselves 
of  the  privilege  which  otherwise  would  have 
attached  to  communications  made  to  him  in 
such  capacity.  Hie  Mayor  and  Corporation  of 
Swansea  v.  Quirky  49  Law  J.  Rep.  C.P.  167; 
Law  Rep.  6  C.P.  D.  106. 

2. — Discovery  can  now  be  obtained  from  an 
officer  of  a  corporation  without  making  him  a 
party.  Wilson  v.  Church,  Law  Rep.  9  Ch.  D. 
662. 

3.— The  plaintiffs  by  their  bill  alleged  that 
goods  bearing  counterfeit  trade  marks  similar 
to  their  own  trade  marks  were  being  sold  in 
large  quantities  in  V.  and  elsewhere.  They 
also  alleged  that  the  defendants,  who  were 
shippers  at  L.,  had  shipped  large  quantities  of 
these  goods  to  V.  They  wrote  to  the  defen- 
dants, asking  for  the  names  and  addresses  of 
the  persons  who  had  shipped  the  goods.  On 
receiving  no  answer  they  commenced  an  action 
for  discovery.  The  defendants  demurred  : — 
Held  (overruling  the  demurrer),  that  the  defen- 
dants must  answer  interrogatories  within  one 
month.  Orr  v.  Diaper,  46  Law  J.  Rep.  Chano. 
41 ;  Law  Rep.  4  Ch.  D.  92. 

4. — To  a  claim  for  specific  performance  of  an 
agreement  to  sell  lands,  the  defendants  pleaded, 
first,  that  the  agreement  was  entered  into  by  a 
house  agent,  who  was  not  authorised  by  the 
defendant  to  sell;  secondly,  that  since  the 
contract  the  defendant  had  notice  that  the 
purchasers  were  trustees  of  a  marriage  settle- 
ment, and  that  the  property,  which  was  an 
underlease,  might  be  an  improper  investment 
of  the  trust  funds.— Interrogatories  by  the 
defendants,  directed  to  establish  the  case  that 
the  investment  was  a  breach  of  trust,  were 
ordered  to  be  struck  out  as  irrelevant.  Ma/ns' 
field  V.  ChUderhouse,  46  Law  J.  Rep.  Chanc 
30 ;  Law  Rep.  4  Ch.  D.  82. 

Semble — ^An  innocent  vendor  of  lands,  dis- 
covering before  completion  that  the  purchasers 
are  trustees,  is  not  concerned  to  see  that  the  in- 
vestment is  authorised  by  the  tnut.    Ibid. 
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5. — Under  the  new  procedure  either  party  to 
an  action  may  obtain  discovery,  by  interroga- 
tories, of  all  the  facts  relied  on  by  the  opposite 
party  as  establishing  his  case,  but  not  of  the 
evidence  of  such  facts.  Where  facts  so  relied 
on  consist  of  conversations,  the  general  effect 
of  such  conversations  may  be  asked  for,  but 
not  the  details.  Eade  v.  Jacob  (App.),  47  Law 
J.  Bep.  Bzch.  74  ;  Law  Rep.  3  Ex.  D.  835. 

6. — The  defendant  entered  into  an  agreement 
with  the  plaintiff  to  employ  him  at  a  weekly 
salary,  and  to  give  him  a  commission  on  gross 
profits.  In  an  action  by  the  plaintiff  against 
the  defendant  for  an  account  and  payment  of 
the  commission,  and  for  damages  for  wrongful 
dismissal,  the  defendant  by  his  defence  justified 
the  dismissal,  by  alleging  in  general  terms,  with 
one  particular  instance,  numerous  acts  of  mis- 
conduct. The  plaintiff  filed  interrogatories, 
requiring  the  defendant  to  specify  the  particular 
acts  allied.  The  defendant  declined  to  answer 
the  interrogatories,  on  the  ground  that  he  should 
thereby  be  shewing  the  plaintiff  his  brief : — 
Held  (aflhming  the  decision  of  Bacon,  V.C.), 
that  the  defendant  was  bound  to  answer  the 
interrogatories.  Saunders  v.  Jonet  (App.),  47 
Law  J.  Rep.  Chanc.  440 ;  Law  Rep.  7  Ch.  D.  435. 

The  plaintiff  filed  a  further  interrogatory, 
asking  for  the  total  aggregate  amount  of  ^the 
accounts,  so  that  if  he  did  not  wish  to  dispute 
the  amount  he  might  get  an  order  for  payment 
at  the  hearing.  The  defendant  refused  to 
answer,  on  the  ground  that  the  question  in  dis- 
pute was  whether  the  plaintiff  had  a  right  to 
an  account  at  all : — Held  (also  affirming  the 
decision  of  Bacon,  V.C.),  that  as  only  the  total 
amounts  were  asked  for,  the  interrogatory  was 
not  in  this  case  oppressive,  and  must  be 
answered.     Ibid. 

Baggallay,  L.J.,  was  doubtful  whether  the 
appeal  was  not  too  late,  having  regard  to  Order 
XXXI.  rule  6,  on  the  ground  that  refusing  to 
answer  might  come  to  the  same  thing  as  apply- 
ing to  strike  out  an  interrogatory,  and  was 
therefore  an  objection  which  ought  to  have 
been  taken  within  four  days.    Ibid. 

7. — A  member  of  a  company  required  to 
answer  interrogatories  is  not  entitled  to  pay- 
ment of  his  costs  previously  to  filing  his 
answer.  The  proper  course  in  such  a  case  is  for 
the  solicitor  of  the  company  to  prepare  the 
answer  and  to  charge  the  costs  of  preparing  it 
in  his  bill  of  costs  against  the  company. 
Berkeley  v.  The  Standard  Investment  Company 
(App.),  49  Law  J.  Rep.  Chanc.  1 ;  Law  Rep. 
13  Ch.  D.  97. 

8.— In  an  action  for  execution  of  the  trusts 
of  a  voluntary  trust  deed  alleging  that  **  some 
accounts  "  shewed  that  the  trusts  had  not  been 
properly  discharged,  interrogatories  were  al- 
lowed asking  when  the  plaintiff  was  told  of  the 
execution  of  the  deed  and  what  accounts  he 
had  seen,  but  interrogatories  asking  whether 
specified  statements  in  the  pleadings  were  true 
or  false  were  disallowed.  Johns  v.  James^  Law 
Bep.  13  Ch.  D.  370. 


An  interrogatory  as  to  the  perBona  in  whoK 
presence  conversations  were  held,  was  with- 
orawn  on  the  authority  of  Bade  v.  Jaeoks  (No.  5 
supra),  which  case,  however,  was  observed  iq»n 
by  the  Court.    Ibid. 

9. — Where  in  an  action  for  dissolution  of 
partnership  in  the  business  of  surgeons  it  was 
alleged  tiiat  the  defendant  '*  for  some  time  past 
and  since  from  about"  a  certain  date  **so 
behaved  and  conducted  himself  towards  the 
plaintiff  in  the  presence  of  ...  .  many  of  the 
patients  of  the  partnership,'*  as  to  make  it 
impossible  for  the  plaintiff  to  carry  on  practice 
with  him,  an  interrogatory  by  the  defendant 
calling  upon  the  plaintiff  to  set  forth  the  par- 
ticulars and  circumstances  of  the  oocasions  on 
which  the  defendant  had  so  behaved  and  con- 
ducted himself  was  allowed,  but  an  interroga- 
tory as  to  the  names  of  the  persons  in  whose 
presence  the  defendant  had  so  behaved  and 
conducted  himself  was  disallowed,  and  an  inter- 
rogatory calling  upon  the  plaintiff  to  set  forth 
accounts  was  held  to  be  premature  and  also  dis- 
allowed. Lyon  V.  Tweddell^  Law  Rep.  13  Ch.  D. 
376. 

10. — In  an  action  by  M.  against  K.,  K.  de- 
livered a  defence  and  counter-claim,  to  which 
M.  and  I.  were  defendants.  Thereupon  I. 
applied  for  leave  to  exhibit  interrogatories  for 
the  examination  of  M. : — Held,  by  Hall,  V.C, 
and  by  the  Court  of  Appeal,  that  as  I.  was  not 
a  defendant  in  the  original  action,  and  I.  and 
M.  were  co-defendants  in  the  counter-claim, 
they  were  not  opposite  parties,  and  that  L  had 
no  right  to  interrogate  M.  MoUoy  v.  KUby 
(App.X  Law  Rep.  15  Ch.  D.  162. 

In  action  for  eoUisum.    [See  Admiralty,  37.] 

Trade  mark :  action :  names  of  consignees.     [See 
Trade  Mark,  26.] 

[And  see  MoRTOAOE,  61 ;  PATENT,  30;  Specific 
Performance,  25.] 

(J)  Tendency  to  criminate. 

11. — When  a  Judge,  in  exercising  lus  judicial 
discretion,  proceeds  upon  a  wrong  principle, 
the  Court  of  Appeal  will  review  his  decision. 
The  practice  of  the  old  Court  of  Chancery  as 
to  discovery  is  in  no  wise  abolished  by  the  new 
Orders,  but  is,  if  anything,  amplified.  There- 
fore, a  party  interrogated  is  bound  to  answer, 
and  the  only  ground  on  which  an  interrogatory 
can  be  struck  out  is  that  it  is  objectionable  in 
itself,  that  is,  that  the  interrogatory  could  not, 
if  the  party  interrogated  were  in  the  witness- 
box,  be  put  to  him  as  a  question.  Where,  there- 
fore, a  Judge  ordered  interrogatories  exhibited  by 
a  plaintiff  for  the  examination  of  the  defendant 
to  be  struck  out  on  the  ground  that,  if  answered, 
they  might  tend  to  criminate  the  defendant, 
— Held  (reversing  the  decision  below,  47  Law 
J.  Rep.  Chanc.  477),  on  appeal,  that  the  Judge 
in  exercising  his  discretion,  under  Order  XXXI. 
rule  5,  had  proceeded  on  a  wrong  principle,  and 
therefore  his  decision  was  open  to  review.    And 
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held,  farther,  that  the  defendant  was  bound  to 
answer,  for  that  his  proper  coarse  was  to  refuse 
in  his  affidavit  to  answer  any  interrogatory  in 
respect  of  which  he  claimed  privilege.  Fisher 
V.  Ofven  (App.),  47  Law  J.  Rep.  Chanc.  681; 
Law  Rep.  8  Ch.  D.  646. 

12. — Under  the  Judicature  Acts,  the  right  to 
discovery  in  the  various  Divisions  of  the  High 
Court  is  regulated  by  the  same  rules  as  pre- 
viously existed  in  the  Court  of  Chancery.  In- 
terrogatories, therefore,  the  answers  to  which 
may  tend  to  criminate,  can  no  longer  be  ad- 
ministered, notwithstanding  the  provisions  in 
the  Common  Law  Procedure  Act,  1864,  inas- 
much as  the  plaintiff  by  the  rules  of  equity 
would  not  have  been  entitled  to  a  discovery 
from  the  defendant  of  any  matter  which  would 
criminate  him  or  tend  so  to  do.  Atherley  v. 
Ha/rvey^  46  Law  J.  Rep.  Q.B.  618;  Law  Rep. 
2  Q.B.  D.  624. 

{e)  Before  statement  of  defence, 

18.  —  Except  under  very  special  circum- 
stances, leave  will  not  be  given  to  a  defendant, 
under  Order  XXXI.  rule  1,  to  interrogate  the 
plaintiff  before  the  statement  of  defence. 
Disfney  v.  Longlnmmef  46  Law  J.  Rep.  Chana 
632 ;  Law  Rep.  2  Ch.  D.  704. 

Such  leave  was  refused  in  an  action  for 
breach  of  trust  against  the  executors  of  the 
legal  personal  representative  of  a  deceased 
trustee,  who  alleged  that  they  were  unable  to 
prepare  a  defence  in  consequence  of  ignorance 
of  the  transactions.    Ibid. 

14. — In  an  action  for  libel  the  plaintiff,  to- 
gether with  the  statement  of  claim,  delivered 
to  the  defendant  interrogatories  relating  to  the 
publication.  On  the  application  of  the  defen- 
dant, the  Judge  at  chambers,  no  special  reasons 
being  stated  by  the  plaintiff  for  interrogating 
at  that  stage,  struck  the  whole  of  the  interro- 
gatories out  under  rule  6  of  Order  XXXI.  as 
not  sufficiently  material  at  that  stage  of  the 
action  *. — Held  (affirming  the  decision  of  the 
Court  below),  that  the  Judge's  order  was  a 
proper  exercise  of  the  discretion  conferred  by 
that  rule.  Mercier  v.  Cotton  (App.),  46  Law  J. 
Rep.  Q.B.  184 ;  Law  Rep.  1  Q.B.  D.  442. 

16.  —  In  the  Chancery  Division  interroga- 
tories may  be  delivered  before  statement  of 
defence,  the  decision  in  Mercier  v.  Cotton  (see 
last  case)  applying  only  to  actions  in  the  nature 
of  common  law  actions.  Hcurhord  v.  M(mk, 
Law  Rep.  9  Ch.  D.  616. 

(^f)  Mode  of  oljectmg  to  interrogatories  or 

answer. 

16. — The  object  of  the  new  rule  6,  Order 
XXXI.,  in  the  rules  of  the  Supreme  Court, 
November,  1878,  is  to  compel  a  party  interro- 
gated to  make  his  objections  with  his  answer, 
except  in  certain  specified  cases.  It  is  no 
longer  competent  for  him,  before  answer,  to 
apply  to  have  the  whole  set  of  interrogatories 
struck  out,  on  the  ground  that  some  of  them, 


or  parts  of  some  of  them,  are  not  such  as  he  is 
bound  to  answer.  Gay  v.  Lahouohere,  48  Law 
J.  Rep.  Q.B.  279 ;  Law  Rep.  4  Q.B.  D.  206. 

17.— When  a  party  takes  out  a  summons 
under  Order  XXXI.  rule  6,  objecting  to  answer 
interrogatories,  his  summons  should  state 
whether  the  objection  goes  to  the  whole  of  the 
interrogatories,  or  to  any,  and  which  of  them, 
specifying  in  the  latter  case,  by  their  numbers, 
the  particular  interrogatories  objected  to.  He 
may  take  both  objections  at  the  same  time. 
In  such  a  case  it  is  the  duty  of  the  Judge  to 
consider  the  interrogatories,  either  as  a  whole, 
or  as  the  particular  interrogatories  objected  to, 
as  the  case  may  be,  and  to  decide  accordingly ; 
and  the  onus  is  on  the  party  who  objects  to  the 
interrogatories  to  shew  that  they  are  bad.  If  the 
summons  merely  objects  to  the  interrogatories 
generally,  and  the  Judge  finds,  on  looking  at 
them,  that  some  are  relevant  and  some  irrele- 
vant, he  is  not  bound  to  go  through  them,  to 
separate  the  bad  from  the  good,  but  is  entitled 
to  require  the  party  objecting  to  point  out  the 
particular  interrogatories  that  are  objection- 
able. Fisher  v.  (hoen  (47  Law  J.  Rep.  Chanc. 
681;  Law  Rep.  8  Ch.  D.  646;  No.  11  supra) 
approved.  AUhusen  v.  Labouchere  (App.),  48 
Law  J.  Rep.  Q.B.  34 ;  Law  Rep.  3  Q.B.  D.  664. 

18. — A  summons  for  further  answer  on  the 
ground  of  insufficiency  must  si)ecify  in  what 
respect  the  former  answer  is  insufficient. 
Anstey  v.  The  North  and  Sonth  Woolwich  Sub- 
way Compcmy,  48  Law  J.  Rep.  Chanc.  776; 
Law  Rep.  11  Ch.  D.  439. 

19. — Applications  for  further  answer  to  in- 
terrogatories ought  to  be  made  at  chambers, 
and  not  in  Court.  Chesterfield  v.  Black,  Law 
Rep.  13  Ch.  D.  138». 

(fl)  Striking  out :  irrelevancy, 

20.— Claim  for  1,7322. 10«.,  the  price  of  three 
horses  alleged  to  have  been  sold  by  the  plain- 
tiffs to  the  defendant.  Defence  denying  that 
the  horses  were  sold  to  the  defendant,  and 
further  alleging  that  the  prices  charged  were 
excessive,  and  that  the  horses  were  ordered  by 
his  wife  without  any  authority  to  pledge  his 
credit  for  them.  Reply,  that  the  horses  were 
necessaries  suitable  to  the  estate  and  degree  of 
the  wife.  Interrogatories  were  administered 
to  the  plaintiffs  as  follows :  1.  State  the  date 
when  you  purchased  each  of  the  horses  alleged 
by  you  to  have  been  sold  to  the  defendant  on, 
&c. ;  2.  State  if  you  did  in  fact  purchase  each 
or  any  of  the  said  horses,  and  were  in  fsuot  the 
owner  of  the  same,  when,  as  you  allege,  you 
sold  them  to  the  defendant ;  3.  Give  the  exact 
amount  you  paid  or  had  contracted  to  pay  for 
each  of  the  said  horses ;  4.  If  you  were  not  the 
owners  of  the  said  horses  or  any  of  them  at 
the  date  when,  as  you  allege,  you  sold  them  to 
the  defendant,  state  specifically  and  in  detail 
how  and  under  what  circumstances  you  had 
each  and  every  of  the  said  horses  in  your  cus- 
tody, possession  or  control ;  6.  State  specifically 
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and  in  detail  the  date  or  dates  npon  wbich  yon 
received  the  said  horses  into  yotur  control: — 
Held,  that  the  1st  and  8rd  interrogatories  were 
relevant  and  material  to  the  issues,  and  ought 
to  be  answered ;  but  that  the  2nd,  4th  and  6th 
were  inadmissible.  Skneofrd  v.  Lord  LontdaXe^ 
Law  Rep.  6  C.P.  D.  47. 

(/)  Sohodule  to  oMwer :  printvn^, 

21. — The  Court  would  not  order  a  written 
schedule  to  a  printed  answer  to  be  filed,  but 
dispensed  with  the  printing  of  the  answer,  in- 
cluding the  schedule.  Webb  v.  Bomford,  46 
Law  J.  Bep.  Chanc.  288. 

In  ooUititm  action.    [See  Admisaltt,  37.] 

Interim  rteeiyer.    [See  Receiver,  8,  9.] 

Imqm. 

Trial  of,    [See  HH,  6-12  infra.] 

Nlm  trial  qf.    [See  T  6  infra.] 

(Q)  JoiNDBB  OF  Causes  of  Action. 

(a)  Action  by  executor, 

1.  —  Semble,  that  the  provision  of  Order 
Xyn.  rule  6,  authorising  the  joinder  of  a  claim 
by  an  executor  with  a  claim  by  him  personally, 
refers  to  a  case  where  the  plaintiff's  personal 
claim  is  in  respect  of  the  assets  of  the  testator 
as  su<^.  JoJiiiion  v.  Bwrget,  47  Law  J.  Bep. 
Chanc.  662. 

(Jb)  Action  for  recovery  of  land, 

2. — The  Court  will  give  leave  to  join  an 
action  for  recovery  of  la^d  with  an  action  for 
administration  of  personalty  where  the  land 
and  personalty  are  comprised  in  the  same  gift. 
WkeUtone  v.  Jbemt,  46  Law  J.  Bep.  Chanc.  49 ; 
Law  Bep.  1  Ch.  D.  99. 

8.— Leave  granted  to  join  with  an  action  for 
the  recovery  of  land  a  claim  for  the  delivery 
up  of  the  deed  under  which  the  defendant 
clEdmed.  Cbok  v.  JSnchmarch,  46  Law  J.  Bep. 
Chanc.  604 ;  Law  Bep.  2  Ch.  D.  111. 

4. — In  actions  for  the  recovery  of  land  leave 
to  join  another  cause  of  action  must  be  ob- 
tained before  service  of  the  writ.  In  re  Pilcher, 
PUchcr  V.  Binds  (App.),  48  Law  J.  Bep.  Chanc. 
687  ;  Law  Bep.  11  Ch.  D.  906. 

QuBere,  whether  the  Court  has  jurisdiction 
after  service  of  the  writ  to  give  such  leave,  if 
a  special  case  for  indulgence  be  made  out. 
Ibid. 

Decision  of  Fry,  J.  (48  Law  J.  Bep.  Chanc. 
612)  affirmed.    Ibid. 

5. — An  action  for  a  declaration  of  title  to 
land  is  not  an  action  *•  for  the  recovery  of  land," 
within  the  meaning  of  Order  XVU.  rule  2. 
Whetttone  v.  l^ewis  (46  Law  J.  Bep.  Chanc.  49 ; 
Law  Bep.  1  Ch.  D.  99;  No.  2  supra)  not  fol- 
lowed. OledhUl  V.  Hunter,  49  Law  J.  Bep. 
Chanc.  388;  Law  Bep.  14  Ch.  D.  492. 

**An  action  for  the  recovery  of  land,'*  as 
mentioned  in  the  Bales  of  Court,  1876,  is  the 


equivalent  of  the  old  action  of  ejectment,  and 
is  one  that  asks  for  the  possession  of  land. 
Ibid. 

The  plaintiffs  in  a  statement  of  claim  asked 
for  a  declaration  of  title  to  certain  land,  a  de- 
claration that  a  lease  of  such  land,  if  made, 
had  been  made  under  a  common  mistake,  a 
receiver  of  the  rents  and  profits,  an  injunction 
to  restrain  the  defendant  receiving  the  same, 
an  account  and  payment  of  certain  rents  re- 
ceived by  the  defendant,  possession  of  the 
lands  and  costs  and  further  relief : — Held,  that 
the  real  cause  of  action  was  the  recovery  of  the 
land,  and  that  the  other  relief  asked  was  only 
ancillary  thereto,  and  therefore  that  the  various 
claims  could  be  properly  joined  under  Order 
XYII.  rule  2,  without  any  order  for  that  pur- 
pose.   Ibid. 

6. — ^A  foreclosure  action  is  not  an  action  to 
recover  land  within  Order  XVII.  rule  2.    Tawe 
y.  Slate  Company,  Law  Bep.  3  Ch.  D.  629. 

Joinder  of  iitne.    [See  W  88,  90  infra.] 

Judge. 

IHsquaUfioaiion  qf.    [See  B  3  supra.] 

(B)  Judgment  Decree  or  Order. 

(a)  Signing  judgment, 

1. — Judgment  for  default  of  appearance  was 
signed  in  an  action,  commenced  under  Order  XI. 
rule  1  of  the  Judicature  Act,  1876,  against  a 
defendant  abroad,  without  obtaining  leave  to 
proceed: — Held,  that,  although  the  forms  of 
writ  and  notice  required  in  such  an  action  by 
Order  II.  rule  6,  contained  the  words  **  in  de- 
fault of  your  appearing  the  plaintiff  may  by 
leave  proceed,"  the  j  advent  was  regular ;  but, 
as  the  forms  were  misleading,  the  defendant 
was,  in  the  circumstances  of  the  case,  let  in  to 
defend  upon  terms.  Scott  v.  The  Royal  Wax 
Candle  Company,  46  Law  J.  Bep.  Q.B.  686 ;  Law 
Bep.  1  Q.B.  D.  404. 

Judgment  in  default  of  appetvramee,    [See  C 
supra.] 

Writ  specially  indorsed.    [See  II,  14-18  infra.] 

(b)  Setting  aside, 

2. — Where  judgment  has  been  suffered  by 
default,  lapse  of  time  is  not  in  itself  a  valid 
objection  to  an  application  to  set  such  judg- 
ment aside  as  irregular,  if  the  defendant  has 
acted  bona  fide,  and  the  lateness  of  the  applica- 
tion has  done  no  irreparable  injury  to  the 
plaintiff.  Attwood  v.  Chichester  (App.),  47  Law 
J.  Bep.  Q.B.  300;  Law  Bep.  3  Q.B.  D.  722. 

Impeaching  decree  on  ground  of  fraud.    [See 
B  4  supra.] 

Judgment  by  default,    [See  C  9  supra;   BB  6 
infra.] 

Judgment  entered  by  Judge  according  to  finding 
of  jury.    [See  B  2  supra.] 

Opening  foreclosure.    [See  MoRTaAOBy  62.] 
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(ei)  IHicharging  or  varying  judgment  by 

consent. 

8. — Where  the  counsel  and  solicitors  of  a 
defendant,'being  aware  of  all  the  facts  on  which 
an  order  ought  to  be  made,  consented  in  Court, 
in  the  defendant's  presence,  to  an  order  against 
him,  he  was  not  allowed  to  withdraw  his  con- 
sent, on  the  grounds  that  his  advisers  mistook 
their  instructions,  and  had  no  sufficient  autho- 
rity to  bind  him.  Holt  v.  Jetse,  46  Law  J.  Bep. 
Ghanc.  254  ;  Law  Bep.  8  Ch.  D.  177. 

4. — After  entry  of  judgment  by  consent,  the 
Court  refused  to  vary  it,  on  the  ground  of  the 
defendant's  mistake,  there  having  been  a  fort- 
night between  delivery  and  entry  of  the  judg- 
ment. The  Attorney- Qe7i>eral  v.  Tom^me,  Law 
Bep.  7  Ch.  D.  388. 

5. — ^Where  after  decree  a  further  account 
was  directed  by  consent,  on  affidavits  disclosing 
a  case  of  fraud, — Held,  that  such  affidavits 
were  sufficiently  in  the  nature  of  pleadings  to 
enable  the  Court  subsequently  to  direct  addi- 
tional accounts  founded  on  the  same  case  of 
fraud.  Barber  v.  MaohreU  (App.),  Law  Bep. 
12  Ch.  D.  634. 

(S)  Interest  on  judgment  for  costs, 

6. — Interest  on  a  judgment  for  costs  runs 
from  the  date  of  the  Master's  certificate  of 
taxation,  and  not  fiom  the  time  of  entering  up 
the  judgment  Schroeder  v.  Cleugh,  46  Law  J. 
Bep.  C.P.  366. 

iK»^  of  judgment :  qffioial  referee.    [See  Y  2 

(e)  Form  of:  declaration  as  to  contingent 
rights:  enquiries. 

7. — A  marriage  settlement  contained  trusts 
giving  a  life  interest  in  the  trust  fund  to  the 
husband  after  the  death  of  the  wife,  but  with  a 
clause  in  defeasance  of  this  gift  on  the  hus- 
band's bankruptcy : — Held  (varying  the  order 
of  the  Vice-Chancellor  of  the  Palatine  Court), 
that  this  was  a  future  contingent  right  with 
respect  to  which  the  Court  would  not  make 
any  declaration.  £evan  v.  Cramford  (App.), 
46  Law  J.  Bep.  Chanc.  729 ;  Law  Bep.  6  Ch.  D. 
629. 

(/)  Form  of:  evidence  taken  as  read. 

8. — The  Singer  Manufacturing  Company 
sought  to  restrain  an  alleged  improper  use 
by  the  defendants  of  their  trade  mark  or  trade 
name.  They  alleged  by  their  biU  that  they  had 
attained  great  reputation  as  makers  of  sewing 
machines ;  that  the  sewing  machines  made  by 
them  were  sold  as  Singer  machines ;  that  the 
term  Singer  was  used  by  them  and  understood 
by  the  public  as  denoting  machines  of  their 
manufacture,  and  not  any  specific  principle  of 
constmotion  or  mechanical  arrangement  of 
parts  ;  that  the  defendants  made  and  sold  ma- 
chines describing  them  in  price  lists  and  adver- 
tisements as  Singer  nuu^hines,  whereby  pur- 
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chasers  were  likely  to  be  and  had  been  misled 
into  the  belief  that  the  machines  so  sold  by  the 
defendants  were  of  the  plaintiffs'  manufacture. 
The  plaintiff  tendered  affidavits  in  support  of 
their  allegations.  The  defendants  tendered 
affidavits,  and  applied  for  leave  to  adduce  viva 
voce  evidence  in  reply  to  the  plaintiff'  evidence. 
The  Master  of  the  Bolls  held  that  the  plain- 
tiffs' evidence  would  not,  even  if  uncontradicted 
or  unshaken  by  cross-examination,  entitle  him 
to  relief,  and  that  it  was  unnecessary  to  con- 
sider the  defendants' application,  and  dismissed 
the  bill  with  costs,  without  reading  the  defen- 
dants' affidavits.  The  Court  of  Appeal  affirmed 
this  decision.  On  appeal  to  the  House  of  Lords, 
their  Lordships  expressed  their  disapproval  of 
the  form  of  the  decree,  as  calculated,  in  a  case 
where  there  may  be  a  rehearing  and  an  appeal, 
to  lead  to  delay  and  expense,  and  they  remitted 
the  case  to  the  Chancery  Division  for  the  pro- 
duction of  the  defendants'  evidence.  The 
Singer  Manufaatwrimg  Company  v.  WUsont  47 
Law  J.  Bep.  Chanc.  481 ;  Law  Bep.  3  App.  Cas. 
876. 

Aj9peal  against  judgment  entered  by  Judge  ac' 
cording  toflndifng  of  jwry.    [See  B  2  supra.] 

Forecloswre  actions^  in.  [See  Mobtqaob,  60-67.] 

Order  absolute  for  new  trial :  time  for  appealing 
from,    [See  B  32  supra.] 

Partition  action,  in.    [See  Pabtition,  6, 8.] 

(ff)  Indorsement  of,  on  title-deed. 

9. — A  memorandum  of  a  decree,  giving 
damages  instead  of  an  injunction  in  respect  of 
a  nuisance,  directed  to  be  indorsed  on  the 
plaintiffs'  title-deed.  Crawford  v.  The  Hornsea 
Steam  Brick  and  TUe  Company  (^Lim.)  (App.), 
46  Law  J.  Bep.  Chanc.  482. 

Ihirolment  of  decree,    [See  1 1-3  supra.] 

Ju9t  allowances,    [See  Mobtoaoe,  68,  69.] 

I4en  for  costs :   innocent  defendants  in  trade 
mark  action.    [See  Tbade  Mabk,  27.] 

Lien  of  Solicitor.    [See  SOLICITOB,  29-48.] 

Lis  pendens.    [See  Lis  Pbndbns.] 

Married  woman. 

Party  to  action.    [See  U  8-10  infra.] 
Master. . 

Appeal  from.    [See  B  63,  64  supra.] 

(S)  Motions. 

(a)  Motion  for  judgment, 

!• — Where  a  defendant  in  a  suit  pending  on 
the  1st  of  November,  1876,  had  not  appeared, 
and  failed  to  put  in  an  answer, — Held,  that  the 
cause  should  proceed  under  the  new  practice, 
and  the  bill  be  treated  as  a  statement  of  claim, 
so  that  the  plaintiff  might  set  down  the  cause  on 
motion  for  judgment,  under  Order  Tcxn^  rule 
10.  The  Provident  Permanent  Building  Society 
y.  OreenhUl,  46  Law  J.  Bep.  Chanc.  272 ;  Law 
Bep.  1  Ch.  D.  626. 


468 


PBACnCB  (8)  HonoHS— (T)  Nbw  Tbial. 


2. — ^In  ui  action  against  a  husband  and  wife 
upon  their  joint  and  several  promissory  note  a 
statement  of  defence  was  delivered  on  behalf 
of  both,  but  raising  no  defence  as  respected  the 
husband : — ^Held,  on  motion  for  judgment,  that 
the  plaintiffs  were  entitled  to  final  judgment 
against  the  husband  under  Order  XL.  rule  11, 
without  waiting  for  the  determination  of  the 
case  against  the  wife.  Jenkins  v.  Ikwiet,  Law 
Bep.  1  Ch.  D.  696. 

8.— The  Appellate  Jurisdiction  Act,  1876 
(89  k  40  Vict.  c.  59),  and  the  Rules  of  Decem- 
ber, 1876,  have  not  altered  Order  XL.  rule  10. 
Therefore  the  Divisional  Court  on  a  motion  to 
set  aside  a  verdict  which  has  been  found  for 
the  plaintiff,  instead  of  ordering  a  new  trial 
may  give  judgment  for  the  defendant,  where 
such  Court  is  satisfied  that  there  is  rraJly  no 
evidence  to  support  the  verdict,  and  that  it  has 
before  it  all  the  materials  necessary  for  finally 
determining  the  question  in  dispute.  Daun  v. 
aimmim,  48  Law  J.  Rep.  C.P.  343. 

4. — Order  XL.  rule  10,  which  gives  power  to 
the  Court  upon  a  motion  for  ju^ment  to  give 
judgment  on  any  of  the  matters  in  dispute,  is 
applicable  to  section  17  of  the  39  St  40  Vict.  c. 
69,  which  provides  for  all  proceedings  down  to 
final  judgment  being,  so  far  as  practicable, 
heard  by  the  Judge  before  whom  the  trial  took 
place,  and  such  Judge  may,  therefore,  in  the 
exercise  of  his  discretion,  act  under  such  power, 
by  giving  judgment  on  a  finding  by  the  jury  on 
one  of  the  questions  in  a  cause,  where  the  jury 
have  been  discharged  from  coming  to  any  find- 
ing on  the  other  questions.  The  Emma  Silver 
Mining  Com^^cuny  v.  Lems^  48  Law  J.  Rep.  C.P. 
.  267. 

5. — Where  one  defendant  had  not  appeared 
wMle  the  others  had  delivered  defences  en- 
titling the  plaintiff  to  judgment,— Held,  that 
the  proper  course  was  to  move  against  idl  the 
defendants  together  under  Order  xxnc  rule 
10  aad  Order  XL.  rule  11 ;  and  that  notice  of 
motion  had  been  properly  served  on  the  de- 
faulting defendant  by  being  filed  under  Order 
XIX.  rule  6.  Pontons  v.  Siarris,  Law  Rep.  6 
Ch.  D.  694. 

Demurrer  to  defence  net  to  he  raUed  by,    fSee 
W  16  infra.] 

Motion  for  judgment  on  admUHon  inpleadinge, 
[See  Pabtition,  14;  W  16, 17  infra.] 

On  eounter-olaim  in  default  of  fwrther  plead- 
ingg.    [See  W  63  infra.] 

(P)  ArHtration :  rule  to  shew  oa/u»e, 
6. — In  an  arbitration  where  there  was  no 
action,  an  application  to  enforce  payment  of 
the  sum  awarded  was  made  in  the  form  of  a 
rule  to  shew  cause,  without  notice  to  the  other 
side : — Held,  that  this  mode  of  proceeding  was 
right.  In  re  Phillipt,  46  Law  J.  Rep.  Q.B.  136 ; 
Law  Rep.  1  Q.B.  D.  78. 

(o)  Notice  of  motion. 
7,— A  notige  of  motion  for  judgment  in  4e- 


fault  of  pleading  is  a  document  that  may  be 
served  on  a  defendant  who  has  not  appeared  by 
filing  it  in  accordance  with  Order  XIX  rule  6. 
Dymond  v.  Oroft  (No.  1),  46  Law  J.  Rep.  Chanc. 
612 ;  and  Morton  v.  MiUer  (App.),  45  Law  J. 
Rep.  Chanc.  613;  Law  Rep.  3  Ch.  D.  616. 

8« — The  plaintiffs  gave  the  defendants  notice 
on  the  20th  of  December,  that  the  Court  would 
be  moved  on  tJ^e  22nd,  or  so  soon  as  counsel 
might  be  heard  to  reinstate  the  case  in  the  list 
of  demurrers.  The  defendants  attended  by 
their  counsel  on  the  11th  and  12th  of  Januaiy, 
for  the  purpose  of  opposing  the  motion,  but 
none  was  made: — Held,  that  the  notice  of 
motion  was  bad  as  being  for  a  day  on  which 
there  were  no  sittings,  and  as  not  giving  two 
clear  dajrs*  notice;  and  that  the  defendants 
ought  to  have  disregarded  it  and  were  not 
entitled  to  the  costs  of  attending  to  oppose  the 
motion.  Daubnev  v.  Shuttleworth,  46  Law  J. 
Rep.  Exch.  177 ;  Law  Rep.  1  Bz.  D.  63. 

Attaehmentyfor  writ  of  eerviee  of    [See  L  3 
supra.] 

Qfttt  of  motion,    [See  Costs,  37,  38.] 

JRule  to  sheriff  to  pay  money  levied,  for,    [See 
L  4  supra.] 

Ve  exeat  regno.    [See  Ne  exeat  Regno.] 

(T)  New  Trial. 

(a)  Motion  for,  how  to  be  made. 

1, — ^Where  a  case  has  been  tried  by  a  Judge 
without  a  jury,  any  motion  for  a  new  trisi, 
under  any  circumstances,  must  be  made  to  the 
Court  of  Appeal.  Oastler  v.  Henderson  (App.), 
46  Law  J.  Rep.  Chanc.  607 ;  Law  Rep.  2  Q.B. 
D.  676. 

2. — Where  an  action  is  commenced  in  the 
Chancery  Division  and  sent  for  trial  by  jury  to 
one  of  the  Common  Law  Divisions,  a  Divisional 
Court  of  the  latter  Division  is  the  proper  Court 
before  which  to  make  an  application  for  a  new 
trial.  Hunt  v.  The  City  of  London  Real  Pro- 
perty Company  (App.),  47  Law  J.  Rep.  Chanc. 
61;  Law  Rep.  3  Q.B.  D.  19;  on  appeal  from 
the  Queen's  Bench  Division,  46  Law  J.  Rep. 
Q.B.  42 ;  Law  Rep.  2  Q.B.  D.  606. 

Where  an  action  is  commenced  in  the  Chan- 
cery Division  and  the  defendants  give  notice 
that  they  desire  to  have  the  action  tried  before 
a  Judge  and  jury,  there  is  no  necessity  for  any 
order  by  the  Judge  of  the  Court  in  which  the 
action  was  set  down,  stating  the  reason  for 
which  it  was  expedient  that  the  action  should 
not  be  tried  in  the  Chancery  Division.    Ibid. 

8.~Where  a  plaintiff  has  been  nonsuited  at 
the  conclusion  of  his  case,  the  appeal  must  be 
by  application  to  a  Divisional  Court  for  a  new 
trial,  unless  the  nonsuit  has  been  entered  upon 
admitted  facts.  Etty  v.  WUson  (App.),  47  Law 
J.  Rep.  Ezch.  664 ;  Law  Rep.  3.  Ex.  D.  369. 

Where  the  nonsuit  has  been  entered  upon 
admitted  facts,— Semble,  that  an  appeal  lies  to 
the  Court  of  Appeal  under  Order  XL.  rule  4. 
Ibia, 
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4. — Where  an  action  brought  in  the  High 
Court  has  been  Bent  down  for  trial  to  a  County 
Court  by  a  Judge's  order  under  19  k  20  Vict.  c. 
108.  s.  26,  and  has  been  tried  by  the  County 
Court  Judge  without  a  jury,  an  application  for 
a  new  trial  must  be  made  by  motion  to  a  Divi- 
sional Court,  and  not  to  the  Court  of  Appeal. 
Order  XXXIX.  rule  1,  does  not  apply  to  a  trial 
by  a  Judge  of  County  Courts.  London  y. 
Roffoy  (47  Law  J.  Rep.  Q.B.  16 ;  Law  Rep.  3 
Q.B.  D.  6)  approved.  Davi$  v.  Oodhehere  (App.), 
48  Law  J.  Rep.  Exch.  440 ;  Law  Rep.  4  Ex.  D. 
215. 

6. — Where  the  issue  of  fact  in  an  action  in 
the  Chancery  Division  had  been  tried  by  a  jury 
before  a  Judge  of  a  Common  Law  Division,  an 
application  for  a  new  trial  of  the  issue  was 
heard  by  the  Judge  of  the  Chancery  Division  to 
whose  Court  the  action  was  attached.  Jenkins 
V.  Morris,  49  Law  J.  Rep.  Chanc.  392  ;  Law  Rep. 
14  Ch.  D.  674. 

6. — An  action  commenced  in  the  Chancery 
Division,  which  has  been  tried  by  a  jury  before 
one  of  the  Judges  of  a  Common  Law  Division 
is  thenceforth  transferred  to  the  division  to 
which  the  Judge  belongs,  and  an  application 
for  a  new  trial  must  therefore  be  made  to  a 
Divisional  Court  of  that  division. — But  this 
does  not  apply  to  an  action  in  which  an  issue 
has  been  directed  by  a  Judge  of  the  Chancery 
Division,  in  which  case  the  action  still  remains 
attached  to  the  Chancery  Division.  Jones  v. 
Baxter  (App.),  Law  Rep.  6  Ex.  D.  276. 

7. — Where  a  Judge  of  the  Chancery  Division 
does  not  find  a  separate  verdict  on  the  facts, 
his  judgment  may  be  appealed  from,  but  no 
new  trial  can  be  moved  for  on  the  ground  of 
improper  rejection  of  evidence.  Dollma/n  v. 
Jones  (App.),  Law  Rep.  12  Ch.  D.  553. 

8. — In  an  action  tried  by  a  Judge  without  a 
jury,  the  Judge  stated  that  he  found  certain 
facts,  and  then  gave  judgment  for  the  defen- 
dants. The  plaintiff  moved  ex  parte  in  the 
Court  of  Appeal  for  a  new  trial  on  the  ground 
that  the  findings  were  against  the  weight  of 
evidence: — Held,  that  the  plaintiff  ought  to 
have  appealed  from  the  judgment,  instead  of 
moving  for  a  new  trial.  KreKL  v.  BwrreU  (48 
Law  J.  Rep.  Chanc.  252 ;  Law  Rep.  10  Ch.  D. 
420)  discussed-and  considered.  Patter  ▼.  Cotton 
(App.),  49  Law  J.  Rep.  Chanc.  158. 

9. — Where  at  a  tnal  with  a  jury  the  Judge 
directs  a  finding  upon  facts  which  are  not  in 
controversy,  and  thereupon  gives  judgment  for 
the  party  in  whose  favour  the  finding  is  entered, 
the  party  against  whom  judgment  is  given 
may,  if  dissatisfied,  apply  for  a  new  trial,  but 
cannot,  in  the  first  instance,  appeal.  Yetts  v. 
Fatter  (App.),  Law  Rep.  3  C.P.  D.  437. 

[And  see  B  2  supra ;  HH  30  infra.] 

(>)  Time  for  movjkng^'il^e. 

10.— Where  a  new  trial  is  granted  at  the 
instance  of  one  of  several  defendants,  it  must 
be  granted  against  all  parties  to  the  action. 


The  Court  of  Appeal  has  jurisdiction  to  bring 
before  it  a  party  against  whom  no  rule  was 
moved  in  the  Court  below.  The  four-day  rule 
is  not  absolute  now.  Pwmell  v.  The  Great 
Western  RaAlroay  Compam,y  a/nd  Harris  (App.), 

45  Law  J.  Rep.  Q.B.  687 ;  Law  Rep.  1  Q.B.  D. 
636. 

11. — The  four  days  after  trial  within  which, 
under  Order  XXXIX.  rule  1,  a  motion  for  a 
new  trial  must  have  been  made,  were  four  days 
upon  which  the  Divisional  Court  was  actually 
sitting.  See,  however,  Rules  of  December, 
1876,  Order  XXXTX.    Halhims  v.  HiUs  (App.), 

46  Law  J.  Rep.  Q.B.  88. 

12. — Where  an  action  brought  in  the  High 
Court  has  been  tried  in  a  County  Court,  pur- 
suant to  a  Judge's  order,  under  19  &  20  Vict.  c. 
108.  s.  26,  a  motion  for  a  new  trial  must  still 
be  made  to  the  Divisional  Court  within  four 
days  from  the  day  of  trifd ;  the  old  practice  as 
to  actions  so  remitted  for  trial  to  a  County 
Court,  not  being  affected  by  Order  XXXIX. 
rules  1  and  \a  of  the  Judicature  Act.  London 
V.  Boffeyj  47  Law  J.  Rep.  Q.B.  16 ;  Law  Rep.  3 
Q.B.  D.  6. 

13. — According  to  the  proper  interpretation 
of  Order  XXXIX.  rule  1  (a),  as  amended  by 
the  rules  of  March,  1879,  a  party  applying  for  a 
new  trial  has  the  whole  of  four  days  within 
which  to  move ;  and  if  no  Divisional  Court  sits 
upon  the  fourth  day,  his  time  is  then  extended 
to  the  next  sitting  of  a  DivisionsJ  Court. 
Grata  V.  Holland,  49  Law  J.  Rep.  Q.B.  800. 

(0)  Jurisdiction  to  enter  final  judgment. 

14. — Where  a  Judge  entered  judgment  for 
the  plaintiffs  on  special  findings  of  a  jury,  and 
the  defendants  moved  in  a  Divisional  Court  for 
a  new  trial  on  the  ground  that  the  findings 
were  against  the  weight  of  evidence, — Held, 
that  the  Divisional  Court  had  jurisdiction, 
under  Order  XL.  rule  10,  to  enter  final  judg- 
ment for  the  defendants.  Hamilton  and  Com^ 
pany  v.  Johnson  and  Company  (App.),  49  Law 
J.  Rep.  Q.B.  155 ;  Law  Rep.  5  Q.B.  D.  263. 

(d)  Inadequacy  of  damages, 

15.— A  new  trial  may  be  granted  for  in- 
adequacy of  damages  in  an  action  for  personal 
injuries  where  the  Court  is  of  opinion  that 
from  the  circumstances  of  the  case  the  damages 
are  unreasonably  smalL  Phillips  v.  The  London 
and  South  Western  Rail/may  Company,  48  Law 
J.  Rep.  Q.B.  693 ;  Law  Rep.  5  Q.B.  D.  78. 

Appeal  from  order  for  new  trial,  time  for.  [See 
B  32  supra.] 

Bofiikruptey,  practice  in,  [See  Bankbuptoy, 
M  36.] 

Qfsts  of:  Order  LV. :  event.    [See  Costs,  4.] 

jyew  trial  on  ground  of  misdirection:  Order 
XXXIX.  rule  2,  when  applicable.  [See 
Marine  Iksubancs,  19.] 

Bule  for,  power  t4)  enter  judgment.  [See  S  3 
supra.] 
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Voxt  M«Bd. 

The  father  of  an  infant  plaintiff,  on  behalf 
of  whom  a  stranger  haa  oommenced  an  ad- 
ministration action  as  next  friend,  has  a  right 
to  be  appointed  next  friend  instead  of  rach 
stranger.  Woo^fy.  Pdmberton  (App.),  Law  Rep. 
6  Ch.  D.  19. 

Coits  qf  $uit  hp,  to  set  atide  agreement,    [See 
Administration,  47.] 

Ziahility  qf,  to  make  qffidavU  as  to  doevments, 
[See  Pboduction,  19.] 

Liquidation  petition,  iignatnre  of.     [See  Bank- 
ruptcy, M  28.] 

VoBinit. 

Appeal  from  ;  new  trial,    [See  T  3  snpra.] 

Hotiee. 

Appeal,  of,     [See  B  20>23  sapra;  PUBLIO 
Hsalth  Act,  36,  37.] 

Motion,  of.    [See  CI;  S  7,  8  snpra.] 

Trial,  of.    [See  HH  2-4  infra.] 

OAee  eepies. 

4ffidariti,  of,  dupented  with  on  appeal.    [See 
K  4  supra.] 

OAoial  referee.    [See  T  1-6  infra.] 

Parliamentary  deposits.  [See  Parliambntart 
Dbposit.] 

Partieulars.     [See  II  7  infra,  and  Patent, 
30,  31.] 

(U)  Parties. 

(a)  Joinder  of. 

(1)  Alternative  relief :  different  oauie»  of  amotion 
against  different  defendants. 

1. — Relief  in  the  alternative  cannot  be  given 
upon  inconsistent  allegations  in  the  same  plead- 
ings. And  where  an  action  was  brought  by 
trustees  of  a  settlement  to  enforce  payment  of 
a  sum  of  money  against  the  representative  of 
a  covenanting  party,  and  the  said  representa- 
tive, by  her  defence  and  counter-claim,  averred 
that  according  to  the  true  construction  of  the 
settlement  the  sum  was  not  payable,  and 
claimed  that  if  the  sum  were  payable  according 
to  the  true  construction,  the  settlement  might 
be  rectified,  making  the  surviving  tenant  for 
life  under  the  settlement  a  defendant  to  the 
counter-claim  for  that  purpose  only, — Held,  on 
demurrer  by  the  tenant  for  life,  that  she  was 
improperly  made  a  party.  Hvans  v.  Buck,  and 
Buck  V.  £vans,  46  Law  J.  Rep.  Chanc.  167 ;  Law 
Rep.  4  Ch.  D.  432. 

2.— Rule  3  of  Order  XYI.  applies  to  a  case 
where  the  plaintiff  has  different  causes  of  action 
in  respect  of  the  same  wrong  against  two  defen- 
dants, against  whom  he  seeks  relief  in  the 
alternative.  Child  v.  Stenning  (App.),  46  Law 
J.  Rep.  Chanc.  623 ;  Law  Rep.  6  Ch.  D.  696. 

The  plaintiff  sued  8.  in  respect  of  an  alleged 
trespass  upon  some  land  which  had  been  de- 
mised to  the  plaintiff  by  W.,  who  had  covenanted 


for  quiet  enjoyment.  By  his  statement  of  d^ 
fence,  S.  allied  that  he  had,  before  the  demise 
to  the  plaintiff,  acquired  from  W.  a  right  of  way 
over  the  land  demised.  The  plaintiff  then 
amended  his  statement  of  claim,  making  W. 
also  a  defendant,  and  claiming  in  the  alterna- 
tive, if  the  Court  should  be  of  opinion  that  8. 
was  entitled  to  a  right  of  way  as  against  W. 
and  persons  rinimifig  through  him,  damages 
against  W.  for  breach  of  his  covenant  for  quiet 
enjoyment.  W.  demurred: — Held  (reversing 
the  decision  of  Hall,  V.C),  that  rule  3  of  Order 
XVI.  authorised  the  plaintiff  to  make  S.  and  W. 
defendants  to  the  same  action.  Evans  y.  Buck 
(see  last  case)  explained.    Ibid. 

(2)  Absent  partieSf  service  on. 

8. — In  an  interlocutory  applicatioa  with 
which  some  of  the  parties  to  the  action  who 
had  no  interest  in  the  application  were  not 
served  an  order  nisi  was  made,  binding  on  the 
absent  parties  three  days  after  service.  WUson 
y.  Church,  Law  Rep.  9  Ch.  D.  662. 

(3)  JoirU  and  several  liability. 

4. — The  plaintiff  sued  fiveout  of  a  larger  num- 
ber of  persons,  joint  and  several  covenantors ; 
before  trial  two  of  the  five  defendants  became 
bankrupt.  The  plaintiff  was  allowed  to  try  the 
action  against  the  remaining  three  defendants, 
and  the  Judge  refused  to  compel  them  to  bring 
the  trustees  in  bankruptcy  before  the  Court  to 
enforce  contribution.  lioyd  v.  JDimmack,  47 
Law  J.  Rep.  Chanc.  398 ;  Law  Rep.  7  Ch.  D. 
398. 

On  a  contract  for  indemnity  in  respect  of 
covenants  in  long  leases  and  the  hire  of 
waggons,  the  Court  refused  to  give  judgment 
providing  for  prospective  damage.    Ibid* 

5.~S.,  indorsee  of  a  bill  of  exchange,  sued 
the  defendant  as  acceptor,  the  writ  being  spe- 
cially indorsed  under  the  Bills  of  Exchange 
Act.  The  defendant  obtained  leave  to  defend 
on  an  affidavit  denying  the  acceptance.  S. 
thereupon  joined  F.,  the  drawer  of  the  bill,  as 
co-plaintiff,  and  the  plaintiffs  then  delivered  a 
joint  statement  of  claim  which  alleged  that  F. 
sold  goods  to  the  defendant  in  respect  of  which 
901,  was  due  on  the  3rd  of  January ;  that  on 
that  day  F.  drew,  and  the  defendant  accepted, 
a  bill  of  exchange  for  63/.  lit.,  which  was  dis- 
honoured, and  that  afterwards  another  similar 
bill  was  given  for  the  same  sum  with  expenses, 
which  F.  indorsed  to  8.;  that  this  last-men- 
tioned bill  became  due  on  the  17th  of  August, 
but  that  "the  defendant. has  not  paid  it,  nor 
has  he  paid  for  the  said  goods  in  respect  where- 
of the  said  bills  were  drawn  and  accepted  "  : — 
Held,  that  this  joint  claim  was  embarrassing 
and  must  be  struck  out.  Smith  v.  Bichardson, 
48  Law  J.  Rep.  C.P.  140;  Law  Rep.  4  C.P.  D. 
113. 

(4)  Action  against  firm, 

6. — Quaere,  whether  in  all  cases  it  is  compe- 
tent to  sue  a  firm  under  Order  XVL  rule  10. 
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Per  James,  L.  J. — Difficulty  may  arise  in  cases 
where  there  has  been  an  entire  change  in  the 
constitution  of  the  firm ;  e.ff.  if  A.  B.  C.  were 
partners  at  the  time  of  action  arising,  and  E. 
F.  G.  at  the  time  of  action  brought.  Eso  parte 
Blain,  In  re  Sawen  (App.),  Law  Bep.  12  Ch. 
D.  622. 

(5)  Suit  to  reitrain  nuisanoe :  common  interest, 

7. — Where  two  owners  of  distinct  properties 
joined  as  plaintiffs  in  a  suit  to  restrain  a  nui- 
sance, it  was  held  a  misjoinder ;  but  by  con- 
sent the  Court  heard  the  case  as  if  dLstinct 
bills  had  been  filed.  Appleton  v.  The  Chapel 
Town  Paper  Company,  45  Law  J.  Rep.  Chanc. 
276. 

(6)  Musband  and  wife  and  their  representatives, 

8. — ^A  husband  and  wife  sued  to  recover  the 
wife's  separate  estate.  The  defendant  objected 
to  the  form  of  the  action.  At  the  trial  the 
Court,  in  giving  judgment  for  the  wife,  directed 
the  ideadings  to  be  amended  by  making  the 
husband  a  defendant,  and  gave  the  plaint^  no 
costs  of  the  pleadings  subsequent  to  the  ob- 
jection. Roberts  v.  Eva/nSt  47  Law  J.  Bep. 
Chanc.  469  ;  Law  Bep.  7  Ch.  D.  830. 

9. — ^An  order  made  in  an  administration 
suit  declared  that  one-fifth  share  in  certain 
property  belonged  to  J.  W.  and  his  wife  in  her 
right.  This  share  was  afterwards  sold  by  the 
husband  and  wife,  and  the  money  paid  to  and 
received  by  the  husband,  who  predeceased  his 
wife.  After  her  death  the  surviving  executors 
of  the  husband  filed  their  bill  to  set  aside  the 
sale,  on  the  ground  of  fraudulent  concealment : 
— Held  (affinning  the  decision  of  Malins,  Y.C, 
46  Law  J.  Bep.  Chanc.  679 ;  Law  Bep.  6  Ch. 
D.  61 6),  that  the  sale  was  a  reduction  into  pos- 
session, and  that  the  husband's  representatives 
were  the  proper  persons  to  institute  a  suit  for 
setting  it  aside.  Widgery  v.  Tepper  (App.),  47 
Law  J.  Bep.  Chanc.  660  \  Law  Bep.  7  Ch.  D. 
413. 

10.— A  married  woman  appearing  or  defend- 
ing separately  from  her  husband  must  first  ob- 
tain special  leave  under  Bules  of  Court,  1876, 
Order  XVI.  rule  8  :  an  order  for  leave  obtained 
upon  a  petition  of  course  is  irregular.  A  mar- 
ried woman  in  receipt  of  a  separate  income  of 
1,600Z.  per  annum  was  not  required  to  give 
security  for  costs  on  obtaining  leave  to  defend 
separately  under  Order  XVL  rule  8.  Noel  v. 
Noely  Law  Bep.  13  Ch.  D.  610. 

[And  see  Husband  and  Wife,  39.] 

(7)  Right  of  equitable  tenant  for  life  to  d^end 
action  of  ^eetment. 

U. — ^In  an  action  to  administer  real  and  per- 
sonal estate,  cross  summonses,  for  leave  to  de- 
fend at  the  cost  of  the  estate  certain  actions  of 
ejectment,  were  taken  out — first,  by  the  plain- 
tiff who  was  the  sole  acting  trustee  (three 
others  named  in  the  bill  having  disclaimed), 
imd  second,  by  the  equitable  tenant  for  Ufe, 


who  was  in  possession  of  the  rents  under  an 
order  of  the  Court : — Held,  that  the  Court 
could  not  refuse  the  claim  of  the  tenant  for 
life  to  defend  the  actions  of  ejectment.  Leave 
given  accordingly,  with  liberty  to  use  the  name 
of  the  trustee  for  that  purpose.  Longboume  v. 
Fishery  47  Law  J.  Bep.  Chanc.  379. 

(8)  Actions  by  or  against  trustees  or  exeovtors. 

12. — One  of  several  trustees  cannot  bring 
an  action  against  a  stranger  in  respect  of  the 
trust  property.  Where  there  are  questions  be- 
tween the  different  trustees  and  beneficiaries 
as  to  suing  strangers,  such  questions  must  be 
tried  in  a  preliminary  action  to  which  the 
strainer  is  not  party.  I/uke  v.  I%e  South 
Kensington  Hotel  Company  (Xim.),  47  Law  J. 
Bep.  Chanc.  240;  Law  Bep.  7  Ch.  D.  789. 

Three  trustees  invested  trust  funds  in  a 
second  mortgage  of  a  hotel  belonging  to  a 
company,  two  of  the  trustees  executed  a  deed 
which  purported  to  reduce  the  amount  charged 
on  the  property  and  to  give  the  security  of  the 
covenant  of  a  new  company  for  payment  of  the 
reduced  amount.  The  third  trustee  refused  to 
execute  the  deed,  and  filed  a  bill  to  have  the 
deed  declared  void  and  to  realise  tJie  security. 
The  other  trustees  refused  to  join,  and  were 
made  defendants.  The  bill  was  dismissed. 
Ibid. 

18. — Three  trustees  advanced  trust  moneys 
on  mortgage  of  land  and  houses  to  a  builder. 
The  builder  had  purchased  the  land  from  one 
of  the  trustees,  to  whom  he  was  also  indebted 
in  respect  of  other  matters,  and  the  money  ad- 
vanced by  the  trustees  was  applied  by  the 
builder  in  payment  of  the  price  of  the  land  and 
of  the  other  debts  due  from  him  to  the  trustee 
from  whom  he  had  purchased  the  land.  The 
security  was  alleged  to  be  insufficient.  A  bill 
was  filed  by  the  other  trustee  against  the  trus- 
tee who  had  received  the  money,  and  a  new 
trustee,  seeking  to  realise  the  security,  and 
make  the  trustee  who  had  received  the  money 
make  good  any  deficiency : — Held  (affirming 
the  decision  of  Fry,  J.,  46  Law  J.  Bep.  Chanc. 
648 ;  Law  Bep.  6  Ch.  D.  664),  that  in  the  ab- 
sence of  any  proof  that  the  money  had  been 
wilfully  lent  on  insufficient  security,  the  in- 
direct benefit  which  the  trustee  who  received 
the  money  obtained  was  too  remote  to  support 
a  bill  of  this  kind,  and  that  it  must  be  dis- 
missed with  costs.  Butler  v.  Butler  (App.),  47 
Law  J.  Bep.  Chanc.  77;  Law  Bep.  7  Ch.  D. 
116. 

14. — A  creditor's  action  {Bennett  v.  Samuel) 
had  been  instituted  for  the  administration  of 
A.'s  estate  in  the  Court  of  Vice- Chancellor 
Malins,  A.'s  widow,  his  executrix,  being  sole 
defendant.  There  being  reason  to  believe  that 
the  executrix  would  not  defend  A.'s  estate  for 
the  benefit  of  his  creditors  against  the  claim  of 
A.'s  son,  the  plaintifif  in  the  creditor's  action 
obtained  an  order  from  the  Chief  Clerk  of  the 
Vice-chancellor,  giving  him  leave  to  apply  for 
liberty  to  intervene  in  the  action  of  Samuel  v. 
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Samuel  to  oontest  the  forfeiture,  and  the  Chief 
Clerk  of  the  Master  of  the  Rolls,  on  prodaction 
of  such  order,  made  an  order  giving  him  leave. 
The  first  order  was  held  to  be  totally  irregular. 
The  duty  of  the  ezecutriz  oonflicting  with  her 
interest,  the  plaintiff  in  the  creditors*  action 
should  have  appeared  in  the  name  of  the  ezeca- 
triz,  under  an  order  obtained  in  the  creditors' 
action.  The  only  way  in  which  snch  order 
cooid  have  been  regular  would  have  been  by 
proceeding  to  add  the  intervening  party  as  the 
defendant  to  the  action.  Samuel  v.  Samtiel,  47 
Law  J.  Rep.  Chanc.  716 ;  Law  Rep.  12  Ch.  D. 
162. 

15. — The  Judicature  Act  has  not  altered  the 
former  practice  of  the  Chancery  Court,  which 
required  that  for  the  purpose  of  general  ad- 
ministration of  an  intestate's  estate  a  general 
administrator  must  be  before  the  Court.  Where, 
therefore,  A.  commenced  a  suit  to  administer 
an  intestate's  estate,  claiming  to  be  the  sole 
next-of-kin  of  the  intestate,  and  alleging  that 
the  intestate's  estate  had  been  improperly  dis- 
tributed amongst  his  illegitimate  children, — 
Held,  that  an  administrator  a4  litem  appointed 
by  the  Probate  Division  for  the  purpose  of 
being  made  a  party  to  the  suit  to  substantiate 
the  proceedings  therein,  did  not  sufficiently 
represent  the  intestate's  estate  for  the  purposes 
of  the  suit.  Dowdetmell  v.  Zkncdetwelt  (App.), 
48  Law  J.  Rep.  Chanc.  28;  Law  Rep.  9  Ch.  D. 
294. 

16. — In  an  action  against  an  executor,  the 
plaintiff,  as  administrator  of  M.  W.,  deceased, 
who  was  tenant  for  life  under  the  testator's 
will,  claimed  a  declaration  that  a  sum  of 
money,  which  the  defendant  had  raised  for 
payment  of  debts  by  mortgage  of  part  of  the 
testator's  estate,  and  had  subsequently  paid  off 
out  of  income  received  by  him  during  M.  W.'s 
life,  was  payable  out  of  the  corpv*  of  the 
mortgaged  estate.  The  plaintiff  aiiso  claimed 
repayment  of  the  money,  an'  account,  and,  if 
and  so  far  as  necessary,  administration  of  the 
trusts  of  the  will.  The  defence  was  that  the 
defendant  had  acted  on  what  he  believed  to  be 
the  true  construction  of  the  will,  and  that  the 
question  at  issue  was  one  of  construction, 
which  affected  the  estate  of  M.  W.  and  the  de- 
visees in  remainder,  and  ought  not  .to  be  decided 
in  the  absence  of  the  latter : — Held,  on  prelimi- 
nary objection,  that  the  remaindermen  were 
not  necessary  parties.  And  held,  on  the  merits, 
that  the  plaintiff's  view  of  the  construction 
was  right,  and  that  the  defendant  must  repay 
the  money  with  costs.  In  re  Ward.  Bemment 
V.  BaUSf  47  Law  J.  Rep.  Chanc.  781. 

Adminigtration  actioriy  to,  [See  Administba- 
TION,  1,  2,  31,  32.] 

Breach  of  trtt-gt:  action  by  cettvi  que  trv4t 
against  re^esentati/ees  of  one  only  of  several 
trustees,    [See  Tbust,  C  4.] 

Dispensing  mtk  legal  2^^fOf^l  rejrreseTitative : 
Cluincery  Aniendvievt  Act,  1852  (15  /J*  16 
Vict,  0.  86),  s.  44.    [See  Insubancb,  6.] 


Fbreolosure  action :  trustees  representing  eeshd 
que  trust.    [See  Hobtoaoe,  41,  42.] 

Partitum  action :  trust  for  sale :  henej!ciaries 
not  neeessar^  parties.    [See  Pabtitioh,  2,  3.] 

2lepresentatif^  action  hy  shareholder:  fraud, 
[See  CoMPAKT,  B  4.] 

Bepresentation  of  class :  16  Jf  16  Viet.  e.  86.  s. 
61;  Rules  of  Qmrt,  1876,  Order  XVI.  rr7, 
13.    [See  Administbation,  32.] 

(9)  In  other  oases. 
Counter-claim,  to.    [See  W  64-69  infra.] 

Dramatic  copyright :  action  against  licensee  of 

one  co'inoner  by  other  co-owners.    [See  CoPT- 

BIGHT,  10.] 
Probate  action  :   citation  of  parties  interested. 

[See  Pbobatb,  27.] 
Specific  pefformance :  making  auctioneer  party. 

[See  Specific  Pebfobmancb,  24.] 

(6)  Substituting  or  adding  under  Rules  of 
Court,  1876. 

17. — The  plaintiff  brought  an  action  for  spe- 
cific performance  of  an  agreement  to  purchase 
certain  premises.  The  defendants  moved,  under 
the  new  rules,  that  other  persons  who  claimed 
to  have  a  charge  over  the  property  as  residuary 
legatees  under  a  will,  under  which  a  part  of 
the  residuary  estate  had  been  advanced  on 
mortgage  of  these  premises  with  notice  to  the 
plaintiff,  might  be  made  parties  to  the  suit : — 
Held,  that  the  question  whether  the  plaintiff 
had  a  good  title  to  the  premises  could  be 
**  effectually  and  completely  adjudicated  upon  ** 
without  these  persons  being  made  parties,  and 
the  motion  was  refused  with  costs.  Sorry  v. 
Dary^  46  Law  J.  Rep.  Chanc.  697 ;  Law  Rep.  2 
Ch.  D.  721. 

18. — The  nonjoinder  of  a  necessary  plaintiff 
is  no  bar  to  an  action,  and  therefore  when  a 
plaintiff  is  wanting,  judgment  ought  not  to  be 
entered  for  the  defendant,  but  the  proper 
party  should  be  joined  under  Order  XVL  rules 
13,  17.  FaircUmgh  v.  Marshall,  48  Law  J.  Rep. 
Exch.  146  ;  Law  Rep.  4  Ex.  D.  37. 

19. — The  plaintiffs  having  sued  on  a  bill  of 
exchange  of  which  the  defendant  was  acceptor, 
the  defendant  stated  by  way  of  defence  that 
the  bill  was  accepted  by  him  on  behalf  of  the 
N.  Company  in  part  payment  of  a  ship  which 
was  afterwards  transferred  to  the  N.  Company ; 
that  the  defendant  was  induced  to  accept  the 
said  bill  by  the  fraud  of  the  plaintiffs  in  mis- 
representing the  seaworthiness  of  the  ship,  and 
that  the  defendant  and  the  N.  Company  had  a 
counter-claim  over  against  the  plaintiffs  for  the 
said  fraud  and  misrepresentation.  On  an  ap* 
plication  by  the  defendant  under  Order  XVI. 
rule  13,  to  add  the  N.  Company  as  the  defen- 
dants, the  Court  refused  the  application,  hold- 
ing that  on  the  above  facts  the  N.  Company 
ought  not,  on  the  application  of  the  defendant, 
to  be  joined  as  the  co-defendants  xmder  Order 
XVI.  rule  13.  Norris  v.  Beazley,  46  Law  J. 
Rep.  C.P.  169  ;  Law  Rep.  2  C.P.  D.  80. 
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20. — In  an  action  for  libel  which  had  been 
brought  against  the  publisher  of  a  newspaper, 
it  appearing  after  issae  closed,  in  answer  to 
interrogatories,  that  one  A.  B.  was  the  sole  pro- 
prietor of  the  newspaper,  the  Court,  in  the 
exercise  of  its  discretion,  made  an  order,  on 
the  application  of  the  plaintiff,  under  Order 
XVI.  rule  13  of  the  Judicature  Act,  1876,  that 
A.  B.  should  be  added  as  defendant,  the  Ck>urt 
imposing  the  terms  that  when  joined  as  defen- 
dant he  should  have  the  same  rights  as  he  would 
have  had  if  the  action  were  then  commenced. 
Edward  v.  Zoftther,  45  Law  J.  Bep.  C.P.  417. 

21. — The  plaintiffs  contracted  with  a  vestry 
to  pave  a  public  road  with  asphalte  and  to  keep 
the  pavement  in  repair  for  fifteen  years,  the 
pavement  when  laid  to  be  the  property  of  the 
vestry.  Shortly  after  the  pavement  was  com- 
pleted, the  defendants,  acting  under  statutory 
powers,  laid  down  a  tramway  along  the  pave- 
ment, but  so  constructed  and  maintained  their 
tramway  as  to  occasion  unnecessary  damage  to 
the  pavement.  It  being  doubtful  whether  an 
action,  commenced  by  the  plaintiffs  against  the 
defendants  on  the  above  facts,  was  brought  in 
the  name  of  the  right  plaintiffs,  the  Court, 
under  Rules  of  Court,  Order  XYL  rule  2, 
ordered  the  vestry  to  be  added  or  substituted 
as  the  plaintiflb,  on  the  terms  that  the  vestry 
was  to  be  indemnified  by  the  original  plaintiff 
for  all  costs  and  expenses.  The  Vol  de  Trouwrt 
AsphaUe  PamngOcmpany  (2^m.),  v.  The  London 
Tramways  Company  (Xim.),  48  Law  J.  Bep. 
C.P.  812. 

22. — ^Where  an  official  liquidator  of  a  com- 
pany, suii^  upon  a  guarantee  of  the  defendant 
equitably  assigned  to  the  company,  sought  to 
add  the  assignor's  name  as  the  plaintiff  without 
evidence  of  his  consent  or  tendering  him  an  in- 
demnity, the  Court  refused  to  allow  the  name 
to  be  added.  Turquand  v.  Fearon,  48  Law  J. 
Bep.  Q.B.  341;  Law  Bep.  4  Q.B.  D.  280. 

2d.^-Where  a  defendant  is  improperly  made 
a  party,  the  Court  will  order  the  name  of  such 
defendant  to  be  struck  out  before  the  hearing 
under  Order  XVI.  rule  18,  although  he  may  have 
delivered  his  statement  of  defence.  ValUmee 
V.  The  Birmingham  and  Jdtdland  Land  and 
Inwitment  Company,  Law  Bep.  2  Ch.  D.  369. 

24. — ^A  plaintiff  can  only  be  added  under 
Order  XVI.  rule  2,  where  there  has  been  a  bona 
fide  mistake.  Clome$  v.  BiUiard,  46  Law  J. 
Bep.  Chanc.  271 ;  Law  Bep.  4  Ch.  D.  413. 

26. — A  tenant  for  life  sued,  as  having  power 
to  lease,  for  specific  performance  of  an  agree- 
ment for  a  lease.  Amendments  were  allowed, 
adding  the  remainder-men  as  co-plaintiffs,  and 
alleging  that  the  agreement  was  made  on  their 
behalf.  Long  v.  Crostley,  49  Law  J.  Bep. 
Chano.  168 ;  Law  Bep.  13  Ch.  D.  388. 

26. — The  plaintiff,  one  of  several  owners  of 
a  ship,  sued  on  behalf  of  all  the  parties  so  inter- 
ested, under  Order  XVI.  rule  9,  of  the  schedule 
to  38  &  39  Vict,  a  77.  The  defendants  moved 
to  add  the  names  of  the  other  owners  as  plain- 
tiff, under  Order  XYL  rule   13 :— Held,  that 


the  action  was  within  rule  9,  and  rightly  begun 
in  the  name  of  one  plaintiff.  Secondly,  that  it 
was  not  within  rule  13,  where  the  addition  of 
the  other  parties  would  be  ordered  as  necessary 
to  enable  the  Court  completely  to  adjudicate 
on  the  questions  involved,  and  the  Court  would 
not  order  their  addition  merely  to  give  the  de- 
fendant the  extra  security  for  costs  which  their 
being  plaintiffs  would  afford.  De  Siart  v.  Ste» 
jfhenton,  45  Law  J.  Bep.  Q.B.  575  ;  Law  Bep.  1 
Q.B.  D.  313. 

27. — ^A  person  will  not  be  authorised  to  de- 
fend on  bcSialf  of  a  class  of  persons  having  the 
same  interest  unless  he  shews  that  they  are 
numerous.  Wilson  v.  Ckureh,  Law  Bep.  9  Ch. 
D.  652. 

In  a  representative  action  by  a  plaintiff  on 
behalf  of  self  and  other  bondholders,  a  bond- 
holder, the  only  dissentient  so  far  as  appeared, 
was  joined  as  a  defendant,  but  not  in  a  repre- 
sentative character.    Ibid. 

Suc^  applications  should  in  general  be  made 
by  simimons  in  chambers.    Ibid. 

28. — In  April,  1877,  the  plaintiffs  bought 
from  a  company  in  liquidation  a  patent  for  an 
invention  which  rendered  nitro-glycerine  insen- 
sible to  shocks  and  capable  of  transport.  The 
plaintiffs  sued  the  defendants  for  infringement, 
pleading  that  the  defendants  had  purchased 
**  litho^EUSteur  "  (a  substance  made  in  infringe- 
ment of  their  patent)  from  K.  &  Co.  of  Cologne, 
which  was  delivered  to  the  defendants  at  the 
mouth  of  the  Thames,  and  kept  by  them  either 
ashore  or  afloat  in  British  waters,  and  thence 
exported.  The  defendants  admitted  purchasing 
lithofracteur  prior  to  April,  1877.  At  the  trial 
the  plaintiffs  applied  to«add  the  liquidator  of 
the  old  company  as  co-plaintiff  in  respect  of 
acts  prior  to  Apnl,  1877 : — ^Held,  that  the  appli- 
cation must  be  refused,  and  the  evidence  con- 
fined to  acts  since  April,  1877.  NoheVs  Explosine 
Company  v.  Jones  ^  Offnipany,  49  Law  J.  Bep. 
Chanc.  726. 

29. — ^In  1875,  the  corporation  of  Birmingham, 
as  the  sanitary  authority  of  Birmingham,  were 
restrained  by  a  perpetual  injunction  nrom  allow- 
ing sewage  to  flow  into  a  river,  but  the  injunc- 
tion was  suspended  for  flve  years,  to  give  the 
borough  an  opportunity  to  execute  certain  works. 
That  period  having  now  expired  the  plaintiffs 
desired  to  enforce  the  injunction,  but  in  the 
meantime  the  B.  T.  Sc  B.  Board  had  succeeded 
to  the  rights  and  liabilities  of  the  corporation 
of  Birmingham  in  respect  of  the  sewage.  Bacon, 
y.C,  having  held  that,  under  Bules  of  Court, 
1875,  Order  XVI.  rule  13,  liberty  could  be  given 
to  the  plaintiffs  to  amend  their  bill  by  making 
the  B.  T.  &  B.  Board  parties, — Held  (on  appeal), 
that  such  an  amendment  could  not  be  made 
after  final  decree,  and  that  the  decree  could 
only  be  enforced  against  the  board  by  an  action. 
2%tf  Attorney-  Qen^erdl  v.  The  Corporation  of  Bir- 
mvngham  (App.),  Law  Bep.  15  Ch.  D.  423. 

[And  see  W  31,  34  infra.] 
Thvrd  party,  adding,    [See  W  76-85  infra.] 
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PRAOnOB  (U)  PABTisa— (Y)  Patxiht  ihto  Ooubt. 


(0)  Chamge  of  interest, 
(1)  Death. 

80. — A  sole  petitioner,  who  claimed  a  fond 
in  Court,  having  died,  an  order  was  made  that 
her  personal  representatives  should  carry  on  the 
prooeedings  under  the  petition.  In  re  Athins, 
46  Law  J.  Bep.  Ghanc.  117;  Law  Bep.  1  Gh. 
D.82. 

81. — The  original  plaintiff  had  recovered  a 
verdict  in  an  action  against  the  defendants  for 
statutory  fraud.  Pending  an  appeal  to  the 
House  of  Lords,  the  plaintiff  died : — Held,  that 
the  administratrix  of  the  plaintiff  was  entitled 
to  he  joined  as  a  party  to  the  action,  under  Order 
L.  rule  4  of  the  Rules  of  Court,  1876.  Twy- 
eroit  V.  Grant,  47  Law  J.  Bep.  C.P.  676.  Af- 
firmed on  appeal,  48  Law  J.  Bep.  C.P.  1 ;  Law 
Bep.  4  C.P.  D.  40. 

82* — Where  a  sole  plaintiff  had  died  insolvent 
and  intestate  (so  far  as  was  known)  the  Courti 
on  the  application  of  the  sole  defendant,  who 
desired  to  move  for  dismissal  of  the  action  for 
want  of  prosecution,  made  an  order  appointing 
a  person  to  represent  the  estate  of  the  deceased 
plaintiff.  Wingrove  v.  Thompion,  Law  Bep.  11 
Ch.  D.  419. 

83. — A  receiver  was  appointed  in  an  adminis- 
tration action  after  the  death  of  the  sole  defen- 
dant, an  executrix,  pending  the  appointment  of 
a  fresh  personal  representative  of  ner  testator. 
Ckuh  V.  Parksr,  48  Law  J.  Bep.  Chanc.  691 ; 
Law  Bep.  12  Ch.  D.  293. 

(2)  Banhrvptoy, 

84. — ^Although  now  an  action  is  not  abated 
by  the  bankruptcy  of  a  sole  plaintiff,  he  can 
himself  take  no  further  steps  in  it,  but  the 
trustee  may  obtain  an  order  of  course  to  con- 
tinue it.  Jaokaon  v.  The  North  Eastern  Ra/Uway 
Compaaty  (App.),  46  Law  J.  Bep.  Chanc.  723; 
Law  Bep.  6  Ch.  D.  844. 

86. — A  defendant  was  entitled  to  a  life  inter- 
est in  the  subject  of  the  action,  determinable 
on  alienation.  His  affairs  were  liquidated.  His 
name  was  struck  out  by  the  plaintiffs  without 
authority  from  the  Court.  A  summons  by  him 
for  costs  was  dismissed.  Wymer  v.  DodeU,  48 
Law  J.  Bep.  Chanc.  668 ;  Law  Bep.  11  Ch.  D. 
436. 

86. — On  the  bankruptcy  of  a  defendant  to  an 
action  ripe  for  trial  an  order  continuing  the 
action  against  the  trustee  in  bankruptcy  was 
duly  served  on  the  trustee.  The  trustee  did 
not  appear : — Held,  not  to  be  necessary  to  file 
the  pleadings  against  him  under  Order  XIX. 
rule  6.  OuyrUon  v.  DicMe,  49  Law  J.  Bep. 
Chanc.  40 ;  Law  Bep.  13  Ch.  D.  160. 

In  default  of  appearance  by  such  a  trustee  at 
the  trial  judgment  will  be  given  without  evidence 
of  notice  of  trial  having  been  served  on  the 
bankrupt.  Coohshatt  v.  The  London  General 
Cab  Company  (47  Law  J.  Bep.  Chanc.  126;  C  6 
supra)  not  followed.    Ibid. 

Bankrupt  plaintiff:   eauie  of  action  accruing 
after  hankruptcy,    [See  Bankbuptgy,  H  16.1 


(3)  Lunacy, 

87. — Where  the  plaintiff,  a  person  of  unsound 
mind,  not  so  found,  suing  by  a  next  friend, 
becomes  a  lunatic  during  the  progress  of  the 
action,  and  a  committee  is  appointed,  the  com- 
mittee may  obtain  an  order,  under  Order  L. 
rule  4,  for  leave  to  continue  the  action.  In  re 
Qreen'%  Ettate,  Green  v.  Pratt,  48  Law  J.  Bep. 
Chanc.  681. 

PartieitUri.    [See  117  infra;  Patent,  30.  31.] 

Partition  aetioni. 

Practice  in,    [See  Partition,  1-8.] 

Partaerihip  aetions. 
Practice  in.    [See  Pabtnebship,  27,  28.] 

Patent. 
Practice  in  actions  in  respect  of  infringement 
of    [See  Patbnt,  29-36.] 

Pauperis:  aetioii  in  forma. 

88.— A  chief  clerk's  certificate  was  ordered  to 

be  delivered  out  without  payment  of  Court  fees, 

where  the  plaintiff  had  obtained  leave  to  sue  in 

forma  pauperis  after  the  certificate  was  ready. 

Thomas  v.  Ellis  (App.),  Law  Bep.  8  Ch.  D.  618. 

(V)  Payment  into  Coubt. 

(a)  By  defendant,  in  satisf action  of  plaintiff's 

claim, 

1. — Where  a  defendant  has,  before  delivering 
his  defence,  paid  money  into  Court  in  satisfac- 
tion of  the  plaintiff's  claim,  under  Order  XXX. 
rule  1,  the  plaintiff  may,  on  taking  the  money 
out  in  satisfaction,  at  any  subsequent  time  apply 
for  an  order  for  his  costs,  notwithstanding  his 
having  neglected  to  give  the  notice  within  four 
days,  under  rule  4,  which  would  have  entitled  him 
absolutely  to  tax  them ;  and  a  Judge  may,  under 
Order  LV.,  grant  such  application.  Chrea/ves  v. 
JfUeming,  48  Law  J.  Bep.  Q.B.  336 ;  Law  Bep.  4 
Q.B.  D.  226. 

2. — Payment  into  Court,  together  with  a 
denial  of  the  right  of  action,  was  pleaded  in  an 
action  for  a  nuisance : — Held,  that  in  such  an 
action  such  pleading  ought  not  to  be  allowed, 
even  if  in  other  actions  the  case  were  otherwise. 
^wrr  V.  Hall,  46  Law  J.  Bep.  Q.B.  693;  Law 
Bep.  2  Q.B.  D.  616. 

8. — ^Where  a  plaintiff  claims  for  distinct 
pieces  of  work  and  labour,  alleged  in  separate 
paragraphs  of  the  statement  of  claim,  a  defen- 
dant, who  has  paid  money  into  Court  generally, 
need  not  specify  in  his  statement  of  defence 
how  much  is  paid  in  respect  of  each  head  of 
claim.  ParaAre  v.  LoiU  (App.),  49  Law  J.  Bep. 
C.P.  481. 

Costs  of    [See  Costs,  39,  40.] 

EmharroMing  plea.     [See  Libel,  18;  W  12 

infra.] 
Effect  of  on  executor's  right  of  retainer.     [See 

Bxbcutob,  4.] 


\ 


PBACTICB  (V)  Paymbht  ihto  Ooubt— (W)  Plkadihg. 
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(h)  Orderfor,anadmitsionofpaHif^ 

4. — The  non-appearance  of  a  defendant  in  an 
administration  action,  who  had  been  served  with 
notice  of  a  motion  to  order  him  to  bring  money 
into  Court  was  held  a  sufficient  admission  to 
enable  the  Court  to  make  such  order,  though 
before  judgment  was  given  in  the  action  or 
accounts  taken.  Freeman  v.  Ooto,  47  Law  J. 
Bep.  Chanc.  660 ;  Law  Bep.  8  Ch.  D.  148. 

Principle  upon  which  the  Court  acts  extended 
to  include  the  case  where  a  defendant,  although 
not  actually  admitting,  does  not  dispute  that 
money  is  owing  &om  Mm.    Ibid. 

6, — Where  in  taking  the  accounts  under  a 
decree  in  a  partnership  suit  the  Court  is  satis- 
fied that  they  will  result  in  a  oertam  sum  at 
least  being  found  due  from  one  party  to  the 
other,  the  Court  will,  without  waiting  for  the 
ohief  clerk's  certificate,  order  payment  of  that 
Bum  into  Court.  ITie  London  Syndicate  v.  Lord 
(App.),  48  Law  J.  Bep.  Chana  67 ;  Law  Bep.  8 
Ch.  D.  84. 

The  chief  derk,  with  the  consent  of  the  par- 
ties, referred  it  to  two  accountants,  one  named 
by  each  partner,  to  make  out  a  balance-sheet  of 
undisputed  items,  and  also  a  list  of  disputed 
items.  The  accountants  having  agreed  upon  a 
balance-sheet  shewing  that  whatever  might  be 
the  result  as  to  the  disputed  items,  64lT.  was 
due  from  one  of  the  partners, — Held,  that  this 
was  a  sufiident  admission  by  the  accounting 
party  to  justify  the  Court  in  ordering  payment 
of  the  amount  into  Court.    Ibid. 

6. — Upon  notice  of  motion  by  the  plaintiff  in 
an  action  for  administration  for  '*  a  decree  or 
decretal  order  "  according  to  minutes  appended, 
which  amounted  to  the  usual  judgment  for 
administration,  reserving  further  consideration, 
— Held,  that  an  order  according  to  the  minutes 
on  admissions  in  the  defence  was  properly  made 
as  upon  an  ordinary  motion,  without  the  cause 
being  set  down.  Hetherington  v.  Longrigg,  48 
Law  J.  Bep.  Chanc.  171 ;  Law  Bep.  10  Ch.  D. 
162. 

A  statement  of  defence  admitted  receipt  of 
11,674^.  purchase-moneys  of  real  estate,  and  be- 
tween 7,0002.  and  8,000Z.  personal  estate,  and 
shewed  a  discharge  for  12,0002. : — Held,  that 
this  was  not  a  sufficient  admission  of  6,6742.  to 
found  an  order  for  payment  into  Court.    Ibid. 

Payment  in,  under  Truttee  BelUf  Aot,    [See 

TBU8TEB  BeLIBF  ACT,  1-6.] 

Payment  out  of  Court. 

Zandt    Clauses   Act,  under.      [See    Lands 
Clauses  Act,  29-40.] 

Trustee  Relief  Act,  under,    [See  Tbustbb 
Bbubf  Act,  6-8.] 

To  tenant  in  tail,    [See  Settled  Estates 
Act,  9.] 

Pending  litigation. 

PraeOoe  in,     [See  B  21;  K6,  20;  N;  S  1 
supra:  W  19;  GG  1  infra.] 

Diqbbt,  1876-1880. 


Petitioii. 


7. — ^A  petition  for  appointment  of  new  trus- 
tees and  a  vesting  order  was  presented  in  the 
names  of  several  co-petitioners  and  an  order 
made.  More  than  a  year  afterwards  an  appli- 
cation was  made  by  persons  who  had  been 
joined  as  co-petitioners  that  the  order  might  be 
rescinded  on  the  ground  that  they  had  in  no 
way  authorised  the  petition,  and  had  only  re- 
cently heard  of  it : — Held,  that  the  order  could 
not  be  rescinded,  but  should  be  amended  by 
striking  out  the  names  of  the  applicants  as  co- 
petitioners,  and  treating  them  as  not  having 
been  served  with  the  petition.  In  re  Savage^ 
Law  Bep.  16  Ch.  D.  637. 

A  solidtor  acting  without  authority  wiU  in 
general  be  ordered  to  pay  the  costs.    Ibid. 

Administration  amotion:  equity  to  a  settlement, 
[See  Husband  and  Wife,  19.] 

Creditor,  by,  to  establish  claim,  [See  Executor 
21.] 

Death  of  sole  petitioner,    [See  U  30  supra.] 

Demurrer:  petitionet's  counsel  to  open  case, 
[See  Company,  H  16.] 

Demurrable :  amendment,  [See  Bankbuptct, 
M37.] 

Petition  for  advice  of  court :  married  woman  oj 
unsound  mind,  [See  Tbustbb  Bbuef  Act, 
10.] 

[And  see  Lands  Clauses  Act  ;  Settled  Es- 
tates Act;  Tbustbe  Acts;  Tbusteb  Be- 
lief Act.] 

(W)  Pleading. 

(a)  Generally, 

(1)  Pleading  matters  arising  pending  action, 

1,— On  the  1st  of  February,  1877,  the  plain- 
tiff brought  an  action  for  the  recovery  of  certain 
property  against  a  debtor  and  the  trustee  of  hia 
estate  under  a  composition.  On  the  2nd  of 
July,  1877,  the  defendant  delivered  a  statement 
of  defence  stating  an  adjudication  in  bank- 
ruptcy made  against  the  debtor  on  the  1st  of 
June,  1877,  on  an  act  of  bankruptcy  committed 
on  the  11th  of  November,  1876,  and  that  the 
property  was  then  in  the  order  and  disposition 
of  the  bankrupt  with  the  consent  of  the  plain- 
tiff. Thereupon  the  plaintiff  delivered  a  con- 
fession of  the  defence  and  signed  judgment  for 
his  costs  under  Order  XX.  rule  3.  On  a  sum- 
mons by  the  trustee  to  set  aside  the  judgment^ 
— Held,  that  the  adjudication  in  bankruptcy 
was  a  ground  of  defence  which  had  arisen  sinoe 
action  brought,  notwithstanding  that  it  related 
back  to  an  act  of  bankruptcy  committed  before 
action  brought,  and  the  smumons  was  dismissed 
with  costs.  Chanunon  v.  Ibrmby,  47  Law  J. 
Bep.  Chanc.  396 ;  Law  Bep.  7  Ch.  D.  378, 

[And  see  No.  69  infnw] 
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PBACnOE  (W)  PliBADniO. 


(2)  Agreement^  horn  to  he  pleaded. 

2. — Semble,  whenever  in  any  pleading  an 
agreement  is  alleged,  it  is  not  sufficient  gene- 
rally to  aver  the  existence  of  an  agreement, 
and  to  state  its  effect ;  but  the  pleading  should 
state  whether  the  agreement  relied  on  is  in 
writing  or  by  parol,  or  the  result  of  a  series  of 
documents.  Turquand  and  the  Capital  and 
Countiee  Bank  v.  Fearon  (App.),  48  Law  J.  Bep. 
Q.B.  703 ;  Law  Bep.  4  Q.B.  D.  280. 

(8)  Prolia,  embarrauing  or  irrelevant  pleadingt. 

3. — The  whole  of  a  statement  of  claim  of 
which  parts  are  unintelligible,  parts  irrelevant, 
and  other  parts  contain  offensive  charges,  may  be 
struck  out  under  Order  XXYII.  rule  1.  Caehin 
V.  Cradoeh  (App.),  Law  Rep.  3  Ch.  D.  876. 

4. — A  refusal  to  strike  out  pleadings  under 
Order  XXVIL  rule  1  is  an  exercise  of  £scretion 
on  the  part  of  the  Judge,  with  which  the  Court 
Of  Appeal  is  unwilling  to  interfere,  though  it 
may  consider  the  proceedings  unnecessarily 
prolix.  Wateon  v.  BodmeU  (App.),  46  Law  J. 
Bep.  Chanc.  744 ;  Law  Bep.  3  Ch.  D.  380. 

A  statement  of  claim  should  not  contain  any- 
thing corresponding  to  the* charging  part  of  a 
bUl.    Ibid. 

5. — In  an  action  against  the  defendants,  a 
life  assurance  company,  the  statement  of  the 
plaintiff's  claim  shewed  that  the  cause  of  action 
was  for  defrauding  the  plaintiff  of  a  sum  of 
money  which,'  as  it  was  alleged,  the  defendants 
^y  acting  in  concert  with  one  H.  got  the  plain- 
iiS.  to  pay  for  effecting  a  policy  on  his  life  in 
the  defendants'  office,  on  the  supposition  that  if 
he  did  so,  the  said  H.  would  lend  the  plaintiff 
the  money  he  wished  to  borrow  without  any 
further  security  than  such  policy.    The  state- 
ment alleged  that  after  the  policy  had  been 
effected  H.  required  the  plaintiff  to  give  further 
securities  and  to  fulfil  conditions  which    he 
could  not  perform,  and  that  this  was  done  by 
H.  in  concert  with  the  defendants  to  prevent 
the  loan  ever  being  made  to  the  plaintiff,  and 
was  part  of  the  scheme  by  which  the  plaintiff 
was  so  defrauded.     The  Court  ordered  to  be 
struck  out  of  the  statement  of  claim  as  irrele- 
vant certain  paragraphs  which  went  to  shew 
that  the  transaction  with  the  plaintiff  was  only 
one  of  several  others  of  a  similar  kind  by  which 
other  persons  were  defrauded  into  paying  the 
defendants  for  effecting  policies  under  the  pre- 
tence of  a  loan  by  third  persons,  who  were,  in 
fact,  as  the  plaintiff  alleged,  agents  acting  in 
concert  with  the  defendants  for  that  purpose. 
Blake  V.  The  Albion  Life  Auwranoe  Sooietyt  46 
•  Law  J.  Bep.  C.P.  663. 

6. — The  Judge  has  a  discretion  as  to  striking 
out  pleadings  as  embarrassing  under  Order 
XXVII.  rule  1,  and  generally  speaking  no  appeal 
from  him  will  be  entertained.  GolSmg  v.  The 
Wharton  Saltworks  Company  (App.),  Law  Bep. 
.  1  Q.B.  D.  374. 

7.-^The  Court  allowed  a  number  of  para- 
graphs in  a  statement  of  detenoe  which  stated 


the  exUtenoe  of  Tarioiis  matteFB  whioh  wera 
essential  to  shew  that  the  agreement  on  which 
the  action  was  brought  came  within  the  prin- 
ciple on  which  Courts  of  Bquity  have  granted 
relief  against  catching  bargains  with  heirs  or 
expectants  on  the  life  of  an  ancestor,  it  not 
appearing    that  what  was  so  stated   was  em- 
barrassing in  the  sense  of  not  giving  notice  to 
the  other  side  what  the  defendant's  case  was, 
or  that  there  was  any  allegation  which  ooold  be 
entirely  omitted.    Beap  v.  MarrU,  46  Law  J. 
Bep.  Q.B.  761 ;  Law  Bep.  2  Q.B.  D.  630. 

8.— Statements  in  pleadings  which  are  not 
demurrers,  but  raise  only  matters  of  law  tiiat 
might  be  raised  by  demurrer,  are  embarrassing, 
and  may  be  struck  out  under  Order  XXVll. 
rule  1.  Stoket  v.  ehrant.  Law  Bep.  4  C.P.  D.  25. 
[And  see  U  5  supra.] 

(4)  €hneral  or  evaeite  allegatum. 

9.— The  rules  of  pleading,  that  facts  not 
denied  are  to  be  taken  as  admitted,  that  specsfic 
denial  of  facts  is  necessary,  and  that  denial  of 
facts  must  not  be  evasive,  are  to  be  strictly  en- 
forced, as  having  for  their  object  the  bringing 
of  parties  to  definite  issues.  Thorp  v.  Soldi- 
woHh,  46  Law  J.  Bep.  Chanc.  406 ;  Law  Eep.  3 
Ch.  D.  637. 

Where  in  an  action  for  dissolution  of  partner- 
ship the  plaintiffs  stated  a  parol  agreement  to 
take  a  lease  and  carry  on  a  partnership ;  that, 
in  pursuance  of  the  agreement,  the  plaintifEs 
and  the  defendant  took  the  lease,  and  draft 
articles  were  prepared,  to  define  the  terms  of 
the  partnership;  that,  at  an'  interview  on  a 
certain  day,  the  articles  were  approved  by  the 
parties,  subject  to  being  revised  and  finally 
settled ;  that  the  draft  had  not  yet  been  re- 
vised, nor  had  the  articles  been  executed;  that 
although  the  draft  articles  were  only  settled 
subject  to  revision,  the  terms  of  the  arrange- 
ment between  the  plaintiffs  and  the  defendant 
were  definitely  agreed  upon  at  the  interview; 
and  that  the  plaintiffs  and  the  defendant  sub- 
sequently carried  on  the  business  ;  and  the 
defendant,  by  his  statement  of  defence,  ad- 
mitted the  agreement,  and  merely  denied  that 
the  terms  of  the  arrangement  were  definitely 
agreed  upon  as  alleged, — Held,  that  the  denial 
was  evasive  within  the  meaning  of  Order  XIX. 
rule  22*  and  upon  motion  by  tiie  pliontiffs  for 
judgment  on  admissions  of  fact  in  the  pleadings, 
a  decree  was  made  for  dissolution  of  the  part- 
nership, and  an  enquiry  what  were  the  terms  of 
the  arrangement.    Ibid. 

10. — In  an  action  for  specific  performance  of 
an  agreement  made  by  an  agent,  the  statement 
of  defence,  after  alleging  unsoundness  of  mind 
in  the  principal,  denied  that  any  agreement  had 
been  entered  into  by  a  person  lawfully  author- 
ised, and  claimed  the  bcmefit  of  the  Statute  of 
Frauds :— Held  (affirming  the  decision  of  Fry, 
J.,  Law  Bep.  6  Ch.  D.  781),  that  the  defendant 
had  not  put  in  issue  the  question  of  the  authority 
of  the  agent,  and  was  only^  entitled  to  adduce 


^BAOXICE  (W)  PlbadinG. 


461 


evidenoe  with  respect  to  the  nnsonndness  of 
mind.  Byrd  v.  Nwm  (App.),  47  Law  J.  Bep. 
Chanc.  1 ;  Law  Bep.  7  Ch.  D.  284. 

An  application  was  then  made  to  amend  the 
statement  of  defence.  A  similar  application 
had  been  refused  by  Fry,  J.,  and  on  this  gromid 
the  Gonrt  of  Appeal  declined  to  interfere  with 
the  discretion  of  the  Court  below.    Ibid. 

11. — Specimen  of  a  statement  of  claim  which 
the  Conrt  will  order  to  be  struck  out  under 
Order  XXVII.  rule  1,  on  grounds  of  prolixity 
and  stating  evidence.  Quaere,  whether  it  is  not 
now  sufficient  to  allege  fraud  in  general  terms. 
Davy  Bretheri  {Lim^  v.  Garrett  (App.),  47  Law 
J.  Rep.  Chanc.  218  ;  Law  Bep.  7  Ch.  D.  473. 
[See  No.  56  infra.] 

12. — There  is  nothing  in  the  Judicature  Acts 
or  Rules  to  prevent  a  defendant  pleading  incon- 
sistent defences.  Therefore,  in  general,  a  de- 
fendant may  in  his  statement  of  defence  deny 
the  right  of  the  plaintiff  to  sue,  and  at  the 
same  time  pay  a  sum  of  money  into  Court  under 
Order  XXX  in  satisfaction  of  the  plaintiff's 
claim,  since  such  a  course*  though  raising  in- 
consistent defences,  does  not  necessarily  tend 
to  prejudice,  embarniss  or  delay  the  fair  trial  of 
the  action  within  the  meaning  of  Order  XXVn. 
rule  1.  Berdan  v.  Qreenroood  (App.),  47  Law 
J.  Rep.  Ezch.  628  ;  Law  Rep.  3  Ex.  D.  261. 

Quaere,  whether  in  some  cases,  e^.,  actions 
brought  to  try  a  right,  or  to  clear  the  plaintiff's 
oharaoter,  or  where  fraud  is  charged,  such 
pleading  should  be  allowed.    Ibid. 

13. — Per  Malins,  V.C. — A  defendant  ought 
not  to  deny  by  his  defence  plain  and  acknow- 
ledged facts  which  it  is  not  to  his  advantage  or 
in  his  power  to  disprove.  The  Lee  Contervanoy 
Board  v.  Button  (App.),  Law  Rep.  12  Ch.  D. 
883. 

14. — A  statement  of  defence  contained  various 
admissions  and  allegations  of  fact,  and  then,  by 
way  of  counter-claim,  the  defendant  repeated 
'*the  several  matters  hereinbefore  stated  and 
admitted,"  and  claimed  certain  relief.  By  his 
refdy,  after  making  certain  admissions  and 
joining  issue  on  the  rest  of  the  statement  of 
defence,  "in  reply  to  the  statements  alleged  by 
way  of  counter-claim"  the  plaintiff  repeated 
.**  the  several  matters  stated  in  the  statement  of 
olaim  and  the  admissions  hereinbefore  made,'* 
and  said  that,  "  save  as  stated  in.  the  statement 
of  claim  or  hereinbefore  admitted,  each  of  such 
allegations  is  untrue :  "—Held,  that  this 
amounted  to  an  admission  of  all  the  statements 
alleged  by  way  of  counter-claim.  But  leave 
to  amend  was  given.  Cheen  v.  Sevin,  49  Law 
J.  Rep.  Chanc.  166;  Law  Rep.  13  Ch.  D.  689. 

15.— Every  allegation  of  fact  stated  in  a 
pleading  not  to  be  admitted  must  be  so  stated 
separately,    ffarrie  v.  Gamble,  47  Law  J.  Rep. 
Chana  344 ;  Law  Rep.  7  Ch.  D.  877. 
[And  see  Nos.  32,  89  infra.] 

(5)  AdmUrione,  orderton. 
16. — The  Court  has  a  discretion  whether  it 
will  grant  relief  on  a  motion  under  Order  XL. 


rule  11,  on  admissions  of  fact  in  the  pleadings, 
and  the  Court  of  Appeal  will  not  interfere  with 
the  exercise  of  the  discretion  of  the  Judge  of 
first  instance.  Mellory.  Sidehattom  (App.),  46 
Law  J.  Rep.  Chanc.  398;  Law  Bep.  6  Ch.  D. 
342. 

A  demurrer  to  a  defence  ought  not  to  be 
raised  by  way  of  motion  for  judgment  under 
that  rule.    Ibid. 

17. — An  order  equivalent  to  a  judgment  may 
be  made  on  motion  under  Order  XL.  rule  11, 
on  admissions  in  the  pleadings.  Gilbert  v. 
Smiih  (App.),  46  Law  J.  Bep.  Chanc.  614 ;  Law 
Bep.  2  Ch.  D.  686. 

Form  of  such  an  order  reserving  further  con- 
sideration.   Ibid. 

Form  of  partition  decree  to  allow  sale  on 
further  consideration  in  chambers.    Ibid. 

18. — On  a  motion  to  dismiss  an  action, 
under  Order  XL.  rule  11,  upon  the  plaintiff's 
admissions, — Held,  that  that  order  does  not 
apply  to  motions  to  dismiss.  Linton  v.  Linton, 
46  Law  J.  Bep.  Chanc.  64 ;  Law  Bep.  3  Ch.  D. 
793  (7utm»  Litton  v.  Litton), 
[And  see  A  1,  3 ;  V  6  supra ;  and  No.  23  infra.] 

(Jb)  Amendment  of  pleadvnge, 

(1)  Cf  etatement  of  claim  after  delivery  of 

d^ence.    . 

10. — Leave  granted  to  amend  bill  and  go 
into  further  evidence  in  a  suit  which  was  at 
issue  before  November,  1876.  Roe  v.  Daviee, 
Law  Bep.  2  Ch.  D.  729. 

20. — Where  the  plaintiff  delivers  an  amended 
statement  of  claim,  the  defendant  must  either 
deliver  a  new  defence  or  amend  his  original 
defence,  and  so  on  toties  quoties,  imtil  the 
pleadings  are  closed.  DurUny  v.  Lawrence,  46 
Law  J.  Bep.  Chanc.  808. 

21. — ^Where  the  plaintiff,  after  delivery  of  a 
statement  of  defence,  has  amended  his  state- 
ment of  claim,  the  defendant  is  not  obliged  to 
deliver  a  new  defence,  or  amend  his  original 
defence ;  but,  on  the  analogy  of  the  old  practice 
in  the  Court  of  Chancery  and  at  Common  Law, 
may  proceed  to  trial  upon  his  original  defence, 
in  which  case  the  amendments  in  the  statement 
of  claim  will  be  treated  as  admitted,  and  the 
defence  stand  for  an  answer  as  fax  as  it  goes. 
DwrUny  v.  La/iorenoe  (see  last  case)  disapproved. 
Boddy  V.  Wall,  47  Law  J.  Bep.  Chanc.  112 ; 
Law  Bep.  7  Ch.  D.  164. 

(2)  Of  defence. 

22.— Under  Order  XXVII.  rule  1  of  the 
rules  of  Court,  the  Court  has  power  to  allow  a 
defendant  who  has  put  in  a  joint  statement  of 
defence,  and  who  has  afterwards  been  advised 
that  he  has  other  grounds  of  defence  not  set 
out  in  the  joint  statement,  to  put  in  a  separate 
statement  of  defence,  without  filing  an  affidavit 
setting  out  the  nature  of  the  new  defence  in- 
tended to  be  set  up,  upon  such  defendant  pay- 
ing to  the  plaintiff  the  costs  which  he  has 
rendered  necessary  by  not  having  pat  in  his  full 
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defence  in  the  original  statement ;  onoh  costs, 
howerer,  to  include  the  costs  of  briefing  one 
counsel  only  on  the  part  of  the  plaintiff,  and 
forty  shillings  for  the  oosts  of  the  other  defen- 
dants appearing  to  support  the jphiintiff .  Cbr- 
ffiU  V.  Bower,  46  Law  J.  Bep.  Cuianc.  176 ;  Law 
Bep.  4  Gh.  D.  78. 

28. — In  a  foreclosure  action  the  statement  of 
claim  stated  an  original  mortgage  deed,  a  deed 
of  assignment,  and  that  a  sum  remained  due  on 
the  security.  The  statement  of  defence  stated 
that  the  defendants  did  not  admit  the  correct- 
ness of  these  statements,  and  required  proof 
thereof.  The  plaintiff  moved  for  judgment  on 
admissions  in  pleadings : — ^Held,  that  the  plain- 
tiff *8  case  on  these  pleadings  must  be  taken  to 
be  admitted,  but  leave  to  amend  was  given. 
Butter  V.  Tregent,  48  Law  J.  Rep.  Chanc.  791 ; 
Law  Bep.  12  Ch.  D.  768. 

24.— -iBome  of  several  defendants  to  an  action 
for  recovery  of  land,  after  the  action  had  been 
in  the  paper  for  trial,  having  quitted  the  part 
of  the  premises  they  occupied,  were  allowed  to 
withdraw  their  statement  of  defence  on  terms 
of  paying  into  Court  mesne  profits  and  paying 
the  costs  occasioned  by  their  statement  of  de- 
fence and  the  costs  of  the  summons  for  leave  to 
withdraw.  The  Real  and  PenofuU  Advanee 
Company  v.  2itCa/rthy,  49  Law  J.  Bep.  Chanc. 
616;  Law  Bep.  14  Ch.  D.  188. 

(8)  Change  qf  nature  of  aetion. 

25. — ^An  action  was  brought  against  three 
persons  claiming  damages  in  respect  of  a  sale, 
on  the  ground  of  tort.  One  defendant  died.  The 
plaintiff  obtained  an  order,  allowing  amend- 
ments, which  changed  the  action  to  one  to  set 
aside  a  sale,  on  account  of  misrepresentation, 
and  also  adding  the  representative  of  the  de- 
ceased as  defendant : — Held,  that  the  order  was 
properly  made  under  Order  XXVXI.  rule  1,  and 
Order  XYI.  rule  13.  Ashley  v.  Taylor,  48  Law 
J.  Bep.  Chanc.  406 ;  Law  Bep.  10  Ch.  D.  768. 

26. — ^An  action  may,  by  amendment  of  the 
writ  and  statement  of  cl^m,  be  turned  into  an 
information  and  action  without  prejudice  to  a 
pending  motion  in  the  action,  the  necessary 
sanction  of  the  Attorney-General  being  obtained. 
Caldwell  v.  The  Pagham  Sdrbour  Reclamation 
Company,  46  Law  J.  Bep.  Chanc.  796 ;  Law  Bep. 
2  Ch.  D.  221. 

(4)  At  hearing. 

27. — Leave  to  amend  by  introducing  new 
matter  was  given  at  the  hearing  of  a  cause  under 
Order  XXVII.  rule  1,  in  a  suit  which  came  on 
on  motion  for  decree  under  the  old  practice. 
Budding  v.  Murdoch,  46  Law  J.  Bep.  Chanc.  213 ; 
Law  Bep.  1  Ch.  D.  42. 

28. — A  bill  ajB  amended  asked  for  an  account 
on  the  footing  of  wilful  default  on  instances 
which  were  disclosed  by  the  answer,  but  which 
were  not  specifically  alleged  in  the  amended 
bill.  The  Judge  at  the  hearing  allowed  the  bill 
to  be  amended,  giving  the  defendant  leave  to 


answer  further,  and  file  fresh  affida^te  upon 
the  question  of  default,  the  plaintiff  not  bdng 
allowed  to  bring  further  evidence,  and  on  tenns 
of  the  plaintiff's  paying  the  oosts  of  the  day 
before  amending.  JRng  v.  Corhe,  46  Law  J.  Bep. 
Ghana  190;  Law  Bep.  1  Ch.  D.  67. 

29. — In  an  action  against  an  agent  for  ac- 
count, the  phiintiffs  alleged  an  open  account 
and  in  general  terms  fal^cation.  The  defen- 
dant pleaded  settled  accounts,  and  required 
specific  statements  of  falsification.  At  the  trial 
the  Judge  held  the  accounts  were  settled,  and 
gave  the  defendants  costs  of  the  trial,  but 
allowed  the  plaintiffs  to  amend  within  fourteen 
days  by  stating  specific  instances  of  falsification. 
Mozeley  v.  Cowie,  47  Law  J.  Bep.  Chanc.  271. 

80. — ^An  allottee  of  shares  brought  an  action 
for  fraudulent  misrepresentation  against  the  di- 
rectors of  his  company,  and  by  the  indorsement 
on  the  writ  he  claimed  indemnity  and  rescission 
of  his  contract  to  take  shares.  Ilie  company  was 
ordered  to  be  wound  up.  The  plaindjS  by  his 
claim  asked  for  indemnity,  but  not  rescission. 
An  application  to  determine  whether  the  plain- 
tiff was  to  be  a  contributoiy  stood  over  pending 
this  trial: — Held,  that  the  plaintiff  coold  not 
obtain  rescission  on  the  pleadings,  and  leare  to 
amend  was  refused.  Cargill  v.  Bowert  47  Law 
J.  Bep.  Chanc.  649 ;  Law  Bep.  4  Ch.  D.  78. 

81* — Order  made  at  trial  to  add  a  person  as 
co-defendant  to  whom  the  defendant's  interest 
had  been  saagned  pendente  Hte.  Mno  v.  Bud' 
Hn,  Law  Bep.  6  Ch.  D.  160. 

82. — A  plaintiff  having  in  his  statement  of 
claim  allied  that  a  defendant  had  offered  and 
paid  a  bribe  of  600^.,  and  having  stated  the  cir- 
cumstances, the  defendant  in  his  statement  of 
defence  denied  that  he  had  received  that  sum, 
and  denied  each  drcxunstance,  but  did  not  deny 
that  any  sum  whatever  had  been  given.  He 
had,  however,  in  an  affidavit  filed  before  any 
exception  was  made  to  the  statement  of  defence, 
denied  the  giving  of  any  bribe : — Held,  by  Fiy, 
J.  (47  Law  J.  Bep.  Chanc.  263 ;  Law  Bep.  7  Ch. 
D.  403),  that  he  had  admitted  the  giving  of  some 
bribe,  and  leave  to  amend  his  pleading  was 
refused.  On  appeal  leave  to  amend  was  given. 
The  question  when  and  under  what  circum- 
stances leave  to  amend  should  be  given  discussed. 
2%ldesley  v.  Harper  (App.),  48  Law  J.  Bep.  Chana 
495 ;  Law  Bep.  10  Ch.  D.  393. 

8d« — In  a  foreclosure  action  the  statement 
of  claim  stated  an  original  mortgage  deed,  a 
deed  of  assignment,  and  that  a  sum  remained 
due  on  the  security.  The  statement  of  defence 
stated  that  the  defendants  did  not  admit  the 
correctness  of  these  statements,  and  required 
proof  thereof.  The  plaintiff  moved  for  judg- 
ment on  admissions  in  pleadings  : — Held,  that 
the  plaintiff's  case  on  these  pleadings  must  be 
taken  to  be  admitted,  but  leave  to  amend  was 
given.  Butter  v.  Tregent,  48  Law  J.  Bep.  Chanc. 
791 ;  Law  Bep.  12  Ch.  D.  758  (nom.  Butter  v. 
Tregent). 

M* — In  April,  1876,  an  agreement  was  entered 
into  between  the  plidntiffs  and  the  defendant 
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for  the  purchase  by  them  of  a  patent.  In  Janu- 
ary, 1877,  the  phdntiffs  brought  an  action  to 
have  the  agreement  set  aside  on  the  gromid  of 
fraud.  The  defendant,  by  his  defence,  denied 
the  fraud ;  and  by  way  of  counter-claim  claimed 
to  have  the  agreement  specifically  performed. 
During  the  progress  of  the  eyidence  it  turned 
out  that,  a  few  days  after  the  date  of  the  agree- 
ment, the  plaintiffs  had  transferred  all  their 
patent  rights  to  a  limited  company.  Upon  the 
application  of  the  plaintifb  at  the  trial  of  the 
action,  the  Court  allowed  the  pleadings  to  be 
amended,  by  adding  the  company  as  plaintiffs. 
Mfuton  V.  Tobin,  49  Law  J.  Bep.  Chanc.  262. 

AoUon  propawnding  wiU:  th/reats  preventing 
execution  of  other  will.    [See  Pbobatb,  30.] 

Action  teehing  penalties  wider  Act  as  to  copy* 
right:  claim  for  relirf  in  respect  of  widan^pil 
sales,    [See  Goftbioht,  16.] 

Patent :  amendment  charging  defendants  with  in- 
fringement  of  patent  as  agents.  [See  Patent, 
21.] 

[And  see  U  29  supra.] 

(o)  Particular  pleadifigs. 

(1)  Statement  of  cknm. 
(i)  AUemative  or  inconsistent  reUef 

d5«— The  plaintiff  alleged  in  his  statement 
of  claim  that  he  had  been  induced  by  the  mis- 
representations of  the  defendant  to  enter  into 
an  agreement  for  partnership  with  him.  He 
also  alleged  that  he,  the  plaintiff,  had  carried 
out  the  agreement  on  his  part,  but  that  the  de- 
fendant now  refused  to  continue  to  carry  it  out 
on  his.  He  then  claimed  that  the  agreement 
might  be  declared  void,  or,  in  the  alternative, 
that  the  partnership  might  be  dissolved,  and  the 
accounts  taken  and  the  assets  realised.  The 
defendant  moved  for  an  order  confining  the 
plaintiff's  action  to  one  or  other  of  the  causes  of 
action  in  respect  of  which  he  sought  relief : — 
Held  (reversing  the  decision  of  Bacon,  V.C.), 
that  the  motion  must  be  refused,  as  there  was 
nothing  inconsistent  either  in  the  relief  claimed 
or  in  the  allegations  in  the  statement.  Bagot 
V.  Easton  (App.),  47  Law  J.  Rep.  Chanc.  226 ; 
Law  Bep.  7  Ch.  D.  1. 

86.— Relief  in  the  alternative  cannot  be  given 
upon  inconsistent  allegations  in  the  same  plead- 
ings. And  where  an  action  was  brought  by 
trustees  of  a  settlement  to  enforce  payment  of 
a  sum  of  money  against  the  representative  of  a 
covenanting  party,  and  the  said  representative, 
by  her  defence  and  ooimter-olaim,  averred  that, 
according  to  the  true  construction  of  the  settle- 
ment, the  sum  was  not  payable,  and  claimed  that 
if  the  sum  were  payable  according  to  the  true 
construction,  the  settlement  might  be  rectified, 
making  the  surviving  tenant  for  life  under  the 
settlement  a  defendant  to  the  oounter*claim  for 
that  purpose  only,— Held,  on  demurrer  by  the 
tenant  for  life,  that  she  was  improperly  made  a 
party.    Evans  v.  Buoh^  and  Bwh  y.  Evam^  46 


Law  J.  Rep.  Chanc  167 ;  Law  Rep.  4  Ch.  D. 
732. 

[And  see  U  2  supra,  and  HH  27  infra.] 

(ii)  Charging  wHful  defavU. 

Administration  decree  against  executor:  subse* 
quent  action  by  same  plaintiff  against  same 
defendants  without  leave  eha/rgvng  wilful  de- 
fault.    [See  Administration,  36.] 

Embarrassing :  claim  by  indorsees  of  bill  joined 
with  claim  by  drawer.    [See  U  6  supra.] 

(iii)  Action  for  recovery  of  land. 

87. — In  an  action  for  the  recovery  of  land, 
where  the  plaintiff  claims  by  devolution  from 
an  alleged  predecessor  in  title,  it  is  not  neces- 
sary to  set  out  the  whole  of  the  plaintiff's  title 
in  the  statement  of  claim,  but  it  must  state  the 
nature  and  effect  of  the  documents  under  which 
the  plaintiff  claims,  and  such  material  facts  in 
his  pedigree  as  he  relies  upon  to  establish  his 
right.  Philippe  v.  PhUipps  (App.),  48  Law  J. 
Rep.  Q.B.  136;  Law  Rep.  4  Q.B.  D.  127. 

(2)  Demurrer. 
(i)  To  claim  in  representative  character. 

88. — When  a  plaintiff  sues  in  a  representative 
capacity,  the  statement  of  claim  is  to  be  read 
for  the  purposes  of  demurrer,  as  if  that  &tot 
were  stated  therein.  Johnson  v.  Bwrges^  47  Law 
J.  Rep.  Chanc.  662. 

89. — Where  a  general  right  is  fairly  contested 
and  established  against  a  representative  class, 
parties  not  actually  parties  are  still  bound  by 
representation,  so  far  as  the  general  right  is 
tried  and  established.  The  Commissioners  of 
Sewers  of  the  City  of  London  v.  Gellatly,  46  Law 
J.  Rep.  Chanc.  788 ;  Law  Rep.  3  Ch.  D.  610. 

The  plaintiffs  filed  a  statement  of  claim,  seek- 
ing to  carry  out  against  the  defendant  a  decree 
establishing  a  general  right  of  common.  The 
defendant  demurred  on  the  grounds,  first,  that 
he  was  no  party  to  the  original  suit,  and  there- 
fore not  bound  by  the  decree;  and  secondly, 
that  under  an  Act  of  Parliament  the  plaintiffs 
were  prohibited  &om  taking  proceedings  (except 
such  as  were  supplemental  to  the  original  suit, 
the  decree  in  which  they  sought  to  enforce), 
without  the  leave  of  a  certain  body,  and  that 
they  did  not  state  that  they  had  obtained  such 
leave: — Held,  that  the  defendant  was  bound  by 
the  decree,  so  far  as  it  established  a  genercd 
right  of  common.  But  that  (the  proceedings 
being  original  and  not  supplementJEd)  the  de- 
murrer must  be  allowed  on  the  second  ground, 
with  liberty  for  the  plaintiffs  to  amend  by  ob- 
taining leave,  and  that  in  case  they  obtained 
such  leave,  the  costs  of  the  demurrer  should  be 
reserved.    Ibid. 

(ii)  Time  for  demurring. 

40. — ^Where  a  defendant  obtained  an  exten- 
sion of  time  for  delivery  of  his  defence,  it  was 
hcdd  he  might  demur  alone  within  sudi  extended 
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time.    Hodge$  t.  Hoige^^  45  Law  J.  Bep.  Chano. 
760 ;  Law  Bep.  2  Ch.  D.  112. 


JMfi^  atabSU  of  Fraudt  hy.     [See  46,  47 
inte.] 

,  lUUHng  Statute  of  Limitatiotu  hy.     [See  48 
infra.] 

■ 

To  writ  ipeeially  indorted     [See  n  5  infra.] 

(iii)  Pleading  as  well  as  demurring. 

41. — The  defendant  sold  to  the  plaintiff  a 
business  of  mannfacturing  and  selling  the 
"  Govemment  Carbolio  Disinfectants/*  the  pro- 
cess of  mannfacturing  which  was  a  secret  in  his 
possession,  and  covenanted  not  to  carry  on  the 
business  of  a  manufacturer  or  seller  of  the 
•*  Govemment  Carbolic  Disinfectants/'  or  of  any 
other  article  or  thing  of  a  disinfectant  nature 
for  fourteen  years,  and  not  to  disclose  the  secret 
for  the  same  period.  The  plaintiff  brought  this 
action,  alleging  that  the  defendant  was  infring- 
ing those  covenants  and  seeking  to  restrain  him. 
The  defendant  delivered  a  statement  of  de- 
fence, whereby  he  specifically  denied  that  he 
was  infringing  the  covenants,  and  further  de- 
murred on  the  ground  that  the  covenant  not  to 
carry  on  such  business  was  in  restraint  of  trade 
and  too  general  in  its  provisions : — Held,  that 
under  Order  XXVni.  rule  6,  the  defendant 
could  not,  without  leave,  plead  and  demur  to 
the  same  statement.  Held  also,  that,  having 
regard  to  the  subject-matter,  the  covenant  was 
not  too  general,  and  that  the  demurrer  must  be 
overruled.  JIagg  v.  Darleg,  47  Law  J.  Bep. 
Chanc.  567. 

42. — The  rule  that  a  party  cannot  demur  to 
a  pleading  he  has  pleaded  to  is  no  longer  in 
force.  A  demurrer  to  ''  such  part  of  the  state- 
ment of  claim  as  claims  damages  alleged  to 
have  been  sustained,  &c.,"  was  held  good  in 
form.  PomU  v.  Jeweslv/ry  (App.),  Law  Bep.  9 
Ch.  D.  84. 

(iv)  MuUifcurununess. 

48. — A.  having  contracted  to  sell  real  estate 
over  which  he  and  his  wife  had  a  joint  power  of 
appointment,  and  which  was  settled  in  default 
of  appointment  upon  the  wife  for  life  with  re- 
mainder to  A.  in  fee,  to  a  purchaser  who  had 
notice  of  the  settlement,  died  before  comple- 
tion. The  wife  brought  an  action  against  the 
purchaser  asking  for  a  declaratory  judgment 
whether  she  was  obliged  to  complete,  and  as  to 
the  effect  of  completion  and  non-completion, 
regarding  the  conversion  and  devolution  of  the 
subject-matter  of  the  contract  in  reference  to 
A.*s  will.  A  demurrer  by  the  purchaser  on  the 
ground  that  he  was  not  interested  in  all  the 
questions  raised,  and  that  no  relief  could  be 
given  against  him,  was  overruled.  Barker  v. 
Com;  (Soo  v.  Barker  (App.),  Law  Bep.  3  Ch.  D. 
859. 

[And  Bee  U  12  supra.] 


(8)  D^encei. 

(i)  Plea  to  jurisdietion. 

44«— The  plaintiffs  sued  the  defendants,  both 
parties  having  a  registered  office  in  Kngland^ 
for  certain  rents  and  costs  incurred  in  the  con- 
struction of  railway  premises  at  the  station  in 
Buenos  Ayres.    The  defendants,  in  their  state* 
ment  of  defence,  stated  that  both  ocHnpanies 
were  domiciled  and  carried  on  business  abroad, 
and  that  the  property  was  situated  in  the  Ar* 
gentine  Bepublic,  who  had,  by  express  provision, 
power  to  deal  with  the  plaintiffis'  claim : — Held, 
that  the  statement  of  defence  was  bad,  there 
being  no  allegation  which  asserted  an  exclusive 
jurisdiction  in  the  Courts  of  the  Bepublic  over 
the  subject-matter  of  the  action,  either  by  law 
or  contract  of  the  parties.    Tke  Buenos  Agre» 
and  Ensenada  Port  Railway  Compan/g  v.  The 
/h'oat  Northern  Railway  of  Jauenos  Ayres  Com^ 
pa/nyiLvm.),  46  Law  J.  Bep.  Q.B.  224 ;  Law  Bep. 
2  Q.B.  D.  210. 

(ii)  Pleading  Statute  ef  Frauds, 

45.— By  Order  XIX.  rule  28,  a  defence  under 
the  Statute  of  Frauds,  or  any  other  special 
statute,  must  in  all  cases  be  specially  pleaded ; 
and  such  a  defence  cannot  be  constructively  set 
up  by  traversing  various  allegations  in  the 
statement  of  claim.  Clarke  v.  CaUow  (App.^ 
46  Law  J.  Bep.  Q.B.  58. 

46. — The  defence  of  the  Statute  of  Frauds 
cannot  now  be  raised  by  demurrer.  Catling  v. 
Mng  (App.),  46  Law  J.  Bep.  Chanc.  884 ;  Law 
Bep.  5  Ch.  D.  660. 

47. — The  rule  that  the  objection  of  the 
Statute  of  Frauds  must  be  taken  upon  the 
pleadings  is  sufSciently  complied  with  if  it  is 
taken  by  demurrer;  and  if  the  demurrer  is 
overruled  it  is  not  necessary  for  the  defendant 
to  repeat  the  objection  by  plea  or  answer  in 
order  to  entitle  him  to  avail  himself  of  it  at 
the  hearing.  So  held  by  James,  L.J.  Johnasson 
V.  Bonhote  (App.),  46  Law  J.  Bep.  Chanc.  651 ; 
Law  Bep.  2  Ch.  D.  298. 

(iii)  Pleading  Statute  qf  Limitations. 
48.— The  plaintiff  by  his  statement  of  claim 
alleged  that  J.  P.,  who  died  in  1782,  devised 
estates  to  B.  P.  and  the  heirs  of  his  body,  but 
upon  special  trust  and  confidence  that  in  case 
B.  P.  should  have  no  issue  he  would  not  do  or 
suffer  any  act  in  law  or  otherwise  to  prevent 
certain  subsequent  devises  taking  effect;  that 
B.  P.  entered  and  remained  in  possession  till 
his  death  without  issue  in  1808 ;  that  G.  H.  D., 
who  was  entitled  under  the  will  of  J.  P.  to  an 
estate  for  life  in  remainder  thereupon  entered 
and  remained  in  possession  till  his  death  in 
1840 ;  that  H.  D.  thereupon  became  entitled  to 
the  estates  as  tenant  for  life ;  that  H.  D.  died 
in  1852,  whereupon  the  plaintiff's  father  became 
entitled  as  tenant  in  tail  in  possession ;  that 
the  defendant  entered  upon  the  death  of  G.  H. 
D.  and  had  ever  since  remained  in  possession 
of  the  estates,  claiming  to  be  entitled  under  the 
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<wDl8  of  B.  P.  and  O.  H.  D.  The  plaintiff  fur- 
ther stated  that  the  defendant  claimed  that 
B.  P.  acquired  the  fee  simple  by  virtue  of  a 
common  recovery,  alleged  to  have  been  suffered 
by  him  in  the  year  1782.  The  defendant  de- 
mYirred  on  the  ground  that  th6  plaintiff's  claim 
was  barred  by  the  recovery,  and  at  the  hearing 
of  th,e  demurrer  relied  also  on  the  Statute  of 
Limitations: — Held,  that  the  defence  of  the 
Statute  of  Limitations  is  well  raised  by  de- 
murrer in  cases  which  fall  within  the  operation 
of  section  34 ;  since  in  such  cases  not  merely 
the  right  to  recover  property  by  action  is  taken 
away,  but  the  title  to  the  property  itself  is 
transferred*  Held  also,  that  a  party  demurring 
may  rely  upon  the  statute,  though  not  men- 
tioned in  the  demurrer  itself  as  a  ground.  Held 
also,  that  the  words  "  upon  special  trust,"  &c., 
were  a  mere  invalid  prohibition  against  barring 
an  estate  tail,  and  did  not  create  an  express 
trust,  so  as  to  take  the  case  out  of  the  Statute 
of  Limitations.  Dawkins  v.  Zord  Pewrhyn 
(H.L.),  48  Law  J.  Bep.  Chano.  304 ;  Law  Bep. 
6  Gh.  D.  318. 
[And  see  Limitation^,  Statutb  of,  13.] 

(iv)  Set-off . 

49. — ^In  an  action  on  a  policy  of  insurance 
on  a  ship's  cargo  brought  by  the  assignee  of 
such  policy  in  his  own  name,  pursuant  to  the 
provisions  of  31  &  32  Yict.  c.  86,  the  defendant 
cannot  set  off  any  debt  which  he  could  not  have 
set  off  prior  to  the  passing  of  that  Act.  Nor 
does  rule  3  of  Order  XIX.  alter  the  law  in  this 
respect,  for  a  counter-claim  is  not  a  defence 
within  the  meaning  of  section  1  of  31  &  32 
Vict.  c.  86 : — So  held,  reversing  the  decision  of 
the  Common  Pleas  Division.  Pelku  J"  Com- 
jtany  v.  The  NeptWM  Marine  Ineurahee  dompany 
(App.),  49  Law  J.  Bep.  C.P.  163 ;  Law  Bep.  6 
C.P.  D.  34. 

60, — The  plaintiff  sued  an  assignee  of  a  debt 
for  work  done  under  a  contract.  The  defen- 
dant delivered  a  "statement  of  defence  and 
counter-claim,"  claiming  "  by  way  of  set-off  and 
counter-claim  "  damages  for  breach  of  the  con- 
tract by  the  assignor  in  not  completing  the 
work  within  the  time  agreed  on: — Held  (on 
demurrer),  that  the  defendant  was  entitled  to 
set  off  or  deduct  these  damages,  but  that  the 
form  of  the  statement  of  defence  must  be 
amended,  inasmuch  as  it  did  not  shew  that  the 
defendant  claimed  only  to  set  them  off  and  not 
to  recover  them.  Youtig  v.  ExtoUn,  47  Law  J. 
Bep.  Ezch.  679  ;  Law  Bep.  3  Bz.  D.  127. 

5L— In  an  action  by  A.  against  B.  and  C.  to 
make  them  jointly  and  severally  liable  for 
breaches  of  trust,  B.,  by  his  statement  of  de- 
fence and  counter-claim,  claimed  contribution 
from  0.  as  primarily  liable  if  the  breaches  were 
established.  This  pleading  was  delivered  to  C, 
but  no  order  was  made  that  such  delivery  should 
be  deemed  sufficient  notice  of  B.'s  claim.  A 
decree  for  an  account  and  payment  was  made 
.figainst  B.  and  C.  jointly,  and  upon  further  con- 
sideration,—Held,  that  the  delivery  of  B.'s  de- 


fence to  C.  was  sufBoient  notice  to  the  latter  of 
B.*s  claim  against  him  within  Bules  of  Oourt, 
1876,  Order  XVI.  rule  17,  a  substantive  order  to 
that  effect  not  being  necessary;  and  that  B. 
was,  in  consequence,  entitled  to  an  enquiry  how 
and  in  what  proportions,  as  between  B.  and  C, 
the  sums  ordered  to  be  paid  to  A.  should  be 
borne  and  paid.  Bvtler  v.  EvMer,  49  Law  J. 
Bep.  Chanc.  734 ;  Law  Bep.  14  Oh.  D.  329. 

(v)  Special  defences, 

52. — In  an  action  to  restrain  infringement  of 
copyright  the  statement  of  defence  aUeged  un- 
due registration,  and  that  the  registration  was 
void  by  reason  of  the  wrong  date  of  publication 
having  been  given : — Held,  that  the  invalidity 
of  the  registration  pleaded  was  confined  to  in- 
validity by  reason  of  a  wrong  date,  and  did  not 
extend  to  a  misstatement  of  the  name  of  the 
publisher.  Collette  v.  Qoode,  47  Law  J.  Bep. 
Chanc.  370 ;  Law  Bep.  7  Ch.  D.  842. 

53. — ^A  plea  to  an  action  of  contract  that  the 

Elaintiff  was  suing  on  his  own  behalf,  whereas 
e  made  the  contract  as  agent  for  a  company* 
— Held,  not  embarrassing.  Oolding  v.  The 
Whwrton  Saltmorkt  Compcmy  (App.),  Law  Bep. 
1  Q.B.  D.  374. 

64. — Declaration  alleging  a  breach  of  an 
agreement  therein  set  forth,  and  consequent 
damage  to  the  plaintiffs.  Plea  that  a  certain 
agreement  had  been  come  to  between  the  plain- 
t&s  and  the  defendants  after  disputes  had 
arisen.  The  plea  did  not  in  terms  adinit  or 
deny  the  alleged  breach,  nor  did  it  in  terms 
state  that  the  agreement  pleaded  had  been  ac- 
cepted by  the  parties  in  accord  and  satisfaction 
of  the  causes  of  action  alleged  in  the  declaration : 
— Held  (on  demurrer),  that  such  plea  was  bad, 
as  it  could  not  be  assumed  that  an  agreement, 
the  defendants*  version  of  which  was  set  out  in 
the  plea,  had  been  accepted  in  accord  and  satis- 
faction. Barclay  v.  The  Bcmh  of  New  Smtth 
Walet  (P.O.),  Law  Bep.  5  App.  Cas.  376. 

56. — A  general  allegation  of  fraud,  however 
strong  the  words  used,  where  there  is  no  state- 
ment of  the  circumstances  relied  on  as  consti- 
tuting the  alleged  fraud,  is  insufficient  even  to 
amount  to  an  averment  of  fraud  of  which  any 
Court  can  take  notice.  Wallinffford  v.  The 
Mutual  Society  (H.L.),  50  Law  J.  Bep.  C.P.  49  ; 
Law  Bep.  6  App.  Cas.  686. 

Plea  of  payment  into  Court  with  denial  of  right 
of  action,    [See  V  2  ;  W  12  supra.] 

7^  abolition  ofpleae  in  abatement  hat  not  tnken 
a/way  right  to  i/neiet  on  co'oontractors  being 
joified  a%  d^endants.      [See  Dbbtob   and 
Creditor,  2.] 

Salvage  actum :  pleading  agreement.    [See  Ad- 
miralty, 20.] 

(jd)  Counterclaim, 
(1)  Subject-matter  and  form  of, 

56. — A  counter-claim  against  co-defendants 
was  dismissed  on  the  ground  that  no  allegations 
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of  fact  W63P6  speoificaUy  stated  to  be  in  Bnpport 
of  it.  Crewe  v.  Btumeeatt,  46  Law  J.  Bep.  Ghana 
855 ;  Law  Rep.  6  Ch.  D.  758. 

67. — AltboQ^h  rectification  or  setting  aside 
of  deeds  is  assigned  to  the  Chanoery  Diyision 
by  the  Judicature  Act,  1873,  section  34,  sub- 
section 8,  still  a  right  to  rectification  or  to  set 
aside  a  deed  may  be  set  up  as  an  answer  to  an 
action  in  one  of  the  other  Divisions,  by  virtue 
of  section  24,  sub>section  2,  of  that  Act,  which 
gives  an  equitable  jurisdiction  to  such  other 
Division  to  that  extent.  Mogtyn  v.  The  Wett 
Mo9tyn  Coal  and  Iron  Company  (Xim.),  45  Law 
J.  Bep.  C.P.  401 ;  Law  Bep.  1  C.P.  D.  146. 

A  counter-claim,  being  in  the  nature  of  a 
cross  action,  may  he  good  although  it  does  not 
cover  the  whole  of  the  plaintiff's  claim.    Ibid. 

Where  in  an  action  for  rent  due  under  a  lease 
of  coal  mines  it  was  shewn  in  the  defence  that 
the  plaintiff  had  no  title  to  part  of  the  mines, 
and  that  he  knew  this  when  he  granted  the 
lease,  but  that  the  defendant  did  not  know  and 
had  not  the  means  of  knowing  it,  and  that  the 
defendant  had  not  entered  into  possession  or 
done  anything  to  prevent  his  repudiating  the 
lease,  it  was  held  that  as  equity  under  such  dr- 
cumstanoes  would  set  aside  the  lease,  although 
there  had  been  no  actual  teud  on  the  part  of 
the  plaintiff,  the  defendant  was  entitled  to 
repudiate,  and  the  defence  so  shewn  was  a  good 
answer  to  the  action.    Ibid. 

There  being  a  breach  of  the  covenant  for  title, 
and  the  defendant  being  entitled  to  some 
damages  for  such  breach,  it  was  held  that  he 
might  daun  such  damages  by  way  of  ooimter- 
claim  to  the  action  for  rent,  though  there  had 
been  no  eviction,  and  the  want  of  title  related 
to  only  a  portion,  of  the  demised  property. 
Ibid. 

58.— In  answer  to  a  joint  claim  by  two 
plaintiffs,  a  defendant  may  be  allowed  to  setup 
separate  demands  by  way  of  counter-claim 
against  each  plaintiff.  The  Manchester,  Sheffield 
and  Lincolnshire  Hallway  Company,  and  The 
London  and  North  Western  Railway  Company 
V.  Brooks,  46  Law  J.  Bep.  Exch.  244 ;  Law  Bep. 
2  Ex.  D.  243. 

59. — There  cannot  be  a  counter-claim  in 
respect  of  damages  accrued  after  the  date  of 
issue  of  the  writ.  The  Original  Hartlepool  Col- 
lieries Company  v.  CHbb,  46  Law  J.  Bep.  Chanc. 
311 ;  Law  Bep.  5  Ch.  D.  713. 

60. — A  pleading  was  held  good  as  a  counter- 
claim, although  it  was  contained  in  a  paragraph 
of  the  statement  of  defence,  numbered  conse- 
cutively with  the  others  and  not  headed  sepa- 
rately as  a  counter-claim.  Lees  v.  Patterson, 
Law  Bep.  7  Ch.  D.  866. 

61. — ^A.  brought  an  action  against  B.  and  C, 
but  claimed  relief  only  against  C,  the  interests 
of  A.  and  B.  being  the  same.  C.  delivered  a 
counter-claim  against  A.  and  B.,  and  B.  then 
delivered  a  defence,  admitting  A.'s  claim,  re- 
plying to  C.'s  counter-claim,  and  claiming 
against  C.  the  same  relief  as  in  A.*s  statement 
of  claim  and  certain  other  anciUaiy  relief : — 


Held,  that  B.ls  claim  against  G.  ought  to  be 
disposed  of  in  the  action.  ^41^0^  ▼.  Maeton; 
EaeUm  y.  Boffot,  Law  Bep.  11  Ch.  D.  392. 

62.— In  a  counter-claim  a  defendant  may 
refer  to  statements  of  fact  in  the  pleadings  on 
which  he  intends  to  rely,  without  setting  them 
out  again  in  full.  An  aotionwas  oonunenoed 
in  the  Chanoery  Division  to  set  aside  a  mort- 
gage. The  defendant  subsequently  commenced 
an  action  in  the  Queen's  Bench  Division  for 
payment  of  his  mortgage  debt,  and  obtained 
judgment,  which,  however,  by  order  of  the 
Judge  of  that  Division,  waa  not  to  be  enforced 
without  the  leave  of  the  Judge  of  the  Chanoery 
Division.  The  defendant  counter-claimed  in 
the  action  in  the  Chancery  Division,  for  leave 
to  enforce  his  judgment,  or  in  the  alternative 
for  judgment  for  what  was  due  under  his 
mortgage  deed.  On  motion  to  exdnde  the 
counter-claim,— Held,  by  analogy  to  the  old 
practice,  in  a  suit  where,  on  a  prima  facie 
case  being  made  out,  an  injunction  would,  mider 
such  practice,  have  been  granted  to  restrain  the 
defendant  prooeeding  to  enforce  his  judgmoi^ 
that  the  order  made  by  the  Judge  of  the 
Queen's  Bench  Division  was  a  proper  and  con- 
venient form  of  order  to  make  under  the  present 
praotioe.  But  held,  secondly,  that,  inasmuch  as 
no  action  could  have  been  brought  to  enforce 
the  judgment,  the  counter-claim  was  wrong,  and 
must  be  strudc  out,  and  that  the  proper  way  for 
the  defendant  to  enforce  his  judgment  was  to 
apply  for  leave  to  do  so  at  the  trial  of  the 
action  in  the  Chancery  Division.  The  Bir- 
mingham Eitates  Company  v.  Smith,  49  Law  J. 
Bep.  Ghana  251 ;  Law  Bep.  13  Ch.  D.  506. 

Action  for  wages :  damage  to  ship  ly  negligence 
of  matter,    [See  Admibaltt,  19.J 

(2)  Motion  for  judgment  on,  in  defauU  offv/rtkeir 

pleading. 

68. — An  order  will  not  be  made  upon  a 
counter-claim  until  the  original  claim  has  been 
dealt  with,  llierefore,  where  in  answer  to  a 
statement  of  claim  a  defence  and  counter-claim 
had  been  delivered,  and  some  months  after  the 
expiration  of  the  period  allowed  to  the  plaintiff 
for  replying,  a  motion  was  made  "  for  a  decree 
according  to  the  prayer  of  the  counter- claim," 
the  motion  was  dismissed.  The  proper  course 
to  adopt  in  such  a  case,  where  there  is  undue 
delay  on  the  part  of  the  plaintiff,  is  to  give 
notice  of  motion  to  dismiss  the  original  action 
for  want  of  prosecution,  and  for  judgment  on 
the  counter-claim.  Aithen  v.  Dunbar,  46  Law 
J.  Bep.  Chanc.  489. 

(3)  Parties  to. 

64. — Counter-claims  raised  by  a  defendant 
against  co-defendant  are  to  be  delivered  to  the 
plaintiff  and  co-defendant,  and  formal  notice 
need  not  be  given  to  the  co-defendant.  Shep- 
hard  y'Beane,  45  Law  J.  Bep.  Chanc.  429 ;  Law 
Bep.  2  Ch.  D.  228, 
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66. — ^A  counter-claim  must  seek  relief  against 
the  plaintiff,  and  must  not  seek  relief  against 
other  parties  which  does  not  relate  to  the  sub- 
ject-matter of  the  cause.  Shepha/rd  v.  Beane 
(gee  last  case)  observed  upon.  HarrU  v.  Oam- 
hie,  46  Law  J.  Bep.  Chuic.  768 ;  Law  Rep.  6 
Ch.  D.  748. 

66. — A  defence  raising  a  question  against  co- 
defendants  or  third  parties  in  which  the  plain- 
tiff is  not  interested,  ought  not  to  be  entitled 
"counter-claim."  FwmesB  v.  Booths  46  Law  J. 
Bep.  Chanc.  112 ;  Law  Bep.  4  Ch.  D.  586. 

Deliveiy  of  a  defence  claiming  relief  against 
a  person  already  a  party  to  the  action  is  notice 
within  Order  XVI.  rule  17.    Ibid. 

67. — In  an  action  against  a  married  woman 
to  enforce  against  her  separate  estate  an  alleged 
debt,  the  husband  was  joined  as  a  formal  de- 
fendant. By  their  joint  statement  of  defence 
the  husband  and  wife  denied  the  debt,  and  by 
way  of  counter-claim  claimed  a  debt  due  to  the 
wife,  and  also  the  restitution  of  four  pictures 
belonging  to  the  husband,  but  alleged  to  be 
retained  by  the  plaintiff  against  their  claim  on 
the  wife.  On  motion  to  exclude  the  counter- 
olalm, — Held,  that  the  husband's  and  wife's 
daim  was  proi)erly  raised  by  counter-claim. 
Hodstm  v.  Moohiy  47  Law  J.  Bep.  Chanc.  604 ; 
Law  Bep.  8  Ch.  D.  669. 

68. — A  defendant  may  bring  in  as  defen- 
dants to  his  counter-claim,  in  addition  to  the 
plaintiff,  all  such  persons  as  he  could,  if  he  had 
sued  the  plaintiff  in  a  cross  action,  have  joined 
with  the  plaintiff  as  defendants  to  such  action, 
that  is  to  say,  all  persons  against  whom  he  could 
claim  relief  along  with  the  plaintiff,  whether 
jointly,  severally  or  in  the  alternative.  Tv/mer 
y.  The  Hedmsrford  Oat  Company  (App.),  47  Law 
J.  Bep.  Ezoh.  296 ;  Law  Bep.  8  Ex  D.  146. 

To  an  action  for  breach  of  contract  the  de- 
fendants all^;ed  that,  as  the  plaintiff  had  not 
executed  the  contract  as  specified  by  the  agree- 
ment, they  had  thereby  become  entitled  to  put 
an  end  to  the  contract,  and  tiiey  sought,  by 
way  of  counter-claim,  to  recover  damages  from 
the  plaintiff  for  the  expenses  caused  by  his  de- 
fault. They  also  made  B.,  who,  as  surety  for 
the  due  execution  of  the  contract  by  the  plain- 
tiff, had  entered  into  a  bond  with  the  defen- 
dants, a  defendant  to  the  counter-claim,  and 
they  sought  to  recover  the  amount  of  his  bond 
as  damages.  B.  appliol  to  have  so  much  of  the 
counter-claim  as  related  to  him  struck  out : — 
Held  (reversing  the  decision  of  the  Exchequer 
Division),  that  the  whole  of  the  counter-claim 
must  be  allowed,  as  it  raised  a  question  between 
the  defendants  and  the  plaintiff,  along  with  B. 
the  surety,  and  that  B.  was  properly  served 
with  the  counter-claim.    Ibid. 

69. — Where,  in  an  action,  a  counter-claim  is 
made  by  a  defendant  against  a  plaintiff  and  a 
third  party,  such  third  party  has  only  a  right  of 
reply  under  Order  XXII.  rule  8,  and  cannot 
himself  set  up  a  counter-claim.  Street  v.  Gover, 
46  Law  J.  Bep.  Q.B.  682 ;  Law  Bep.  2  Q.B.  D. 
498. 

DiaE3T,  1876-1880, 


(4>  Emharrauind,  wh^n, 

70.— The  plaintiff  claimed  10,000/.  from  the 
defendant  S.,  under  a  covenant  by  S.,  in  an 
instrument  under  seal,  to  indemnify  the  plain- 
tiff in  certain  events  (which  happened).  S.,  by 
his  statement  of  defence,  contended  that  the 
deed  was  void  for  undue  influence,  and  by  two 
counter-claims  pleaded,  first,  that  the  plaintiff 
was  executor  of  the  will  of  the  father  of  8., 
who  had  joined  in  the  covenant  of  indemnity, 
and  that  the  plaintiff  ought  to  have  paid  him* 
self  the  10,000/.  out  of  the  assets ;  secondly, 
that  the  father  of  S.  had  bequeathed  10,000/. 
to  E.  S.  (a  fresh  party),  on  a  secret  trust  to  pay 
this  10,000/.,  which  ought  to  be  carried  into 
execution.  On  motion  to  take  the  counter- 
claims off  the  file, — Held,  that  such  counter- 
claims involved  new  questions  and  a  misjoinder 
of  parties,  which  coidd  not  be  permitted,  and 
must  be  struck  out,  as  tending  unduly  to  em- 
barrass the  plaintiff.  Padrciok  v.  Skottf  46  Law 
J.  Bep.  Chanc.  360 ;  Law  Bep.  2  Ch.  D.  737. 

71. — Order  XVn.  rule  6,  which  empowers  a 
claim  against  a  person  as  executor  to  be  joined 
with  a  claim  against  him  personally,  does  not 
include  a  counter-claim,  and  a  defendimt  will 
not  be  allowed  in  an  action  by  a  plaintiff  in  his 
own  right  to  join  a  counter-claun  against  the 
plaintiff  in  his  representative  character  as  exe- 
cutor or  administrator  with  a  counter  claim 
against  him  personally,  especially  if  it  will 
embarrass  the  trial  of  the  action.  Where,  how- 
ever, such  a  counter-claim  can  be  amended  by 
strildng  out  so  much  of  it  as  relates  to  the 
claim  against  the  plaintiff  in  his  representative 
character,  the  Court,  under  Order  XXII.  rule  9, 
will  order  it  to  be  so  amended  instead  of 
ordering  it  to  be  struck  out  altogether.  Mao- 
donald  v.  Car^figton,  48  Law  J.  Bep.  C.P.  178 ; 
Law  Bep.  4  C.P.  D.  28. 

72. — The  question  whether  a  counter-claim 
shall  be  excluded  is  not  so  entirely  in  the  dis- 
cretion of  the  Judge  under  Order  XIX.  rule  3 
and  Order  XXII.  rule  9,  as  to  preclude  an  ap- 
peal ;  but  such  appeal  will  only  be  entertained 
hi  a  very  strong  case.  Httggons  v.  Tweed  (App.), 
Law  Bep.  10  Ch.  D.  369. 

(6)  Co8t$  cf, 

73. — ^Where  a  counter-claim  or  set-off  is 
established  against  a  statement  of  claim,  the 
<* balance  in  favour  of  the  defendant"  men- 
tion^ in  Order  XXTT.  rule  10,  is  the  balance 
upon  the  hearing  of  the  action.  Bo\fe  v. 
Maola/ren,  Law  Bep.  3  Ch.  D.  106. 

74. — An  action  and  a  counter-claim  to  it 
were  each  dismissed  with  costs.  The  defen- 
dants were  allowed  all  the  costs  except  so  far 
as  they  were  increased  by  the  counter-claim. 
The  plaintiff  was  allowed  the  amount  by  which 
his  costs  were  increased  on  account  of  the 
counter-claim.  Saner  v.  BiUon,  48  Law  J.  Bep. 
Chanc.  646 ;  Law  Bep.  12  Ch.  D.  416. 

Costs  of.    [See  Costs,  30-33.] 
JHscontinuanee  of  action,  effect  qf,     [See  G  4 
supra.] 
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(e)  Third  party,  notice  to. 

75» — Service  of  a  notice  by  a  defendant  on 
a  third  party  is  only  for  the  purpose  of  binding 
the  third  party  by  the  judgment  in  the  action, 
as  between  the  plaintiff  and  the  defendant. 
In  order  to  obtain  relief  against  the  third 
party,  the  defendant  most  bring  an  indepen- 
dent action  against  him.  Trelearon  y.  Bray 
(App.),  45  Law  J.  Bep.  Chanc  113;  Law  Bep. 
1  Ch.  D.  176. 

A  purchaser  filed  a  bill  for  specific  perform- 
ance. The  defendant  by  his  answer  stated  that 
he  was  desirous  of  completing  the  contract,  but 
that  he  was  only  equitable  owner,  the  le<?al 
estate  being  outstanding  in  a  trustee  for  him, 
who  refused  to  join  in  conveying  to  the  plain- 
tiff. The  defendant  moved  ex  parte  for  leave 
to  serve  the  trustee  with  a  notice  under  Order 
XVI.  rule  18^  stating  the  nature  of  the  suit, 
and  that  he  claimed  indemnity  against  the 
trustee,  and  also  to  compel  him  to  join  in  the 
conveyance: — Held  (reversing  the  order  of 
Jessel,  M.R.),  that,  with  the  consent  of  the 
pUdntiff,  leave  might  be  given  to  serve  the  no- 
tice. But  held,  that  'the  defendant  could  not 
set  up  a  counter-claim  against  the  trustee. 
Ibid. 

76. — ^A  third  party  may  be  introduced  into 
an  action  by  adding  him  as  a  defendant,  under 
Order  XXTT.  rule  6,  under  the  same  circum- 
stances in  which  a  third  party  notice  might 
have  been  given  to  him  under  Order  XVI.  nile 
17.  And  the  term  << notice"  in  the  Judicature 
Act,  1873,  section  24,  sub-section  8,  includes 
notice  to  a  defendant  by  including  him  in  a 
counter-claim.  Dear  v.  Sworder,  46  Law  J. 
Bep.  Chanc.  100 ;  Law  Bep.  4  Gh.  D.  476. 

Second  mortgagees  brought  an  action  against 
the  first  mortgagee  for  accounts  and  the  appli- 
cation of  the  proceeds  of  sale  of  the  security. 
The  first  mortgagee  filed  a  counter-claim  for 
specific  performance  against  the  purchaser  and 
the  concurrence  of  the  second  mortgagees  in  the 
sale  on  the  ground  that  they  hiKl  consented 
to  the  sale : — Held,  a  good  counter-claim.    Ibid. 

77. — T.  entered  into  a  contract  with  the 
plaintiff  company  to  take  some  of  their  deben- 
tures, asserting  that  he  was  acting  as  L.*s  agent 
in  the  matter,  and  with  his  authority.  L.  re- 
pudiated the  contract  on  the  ground  that  T. 
had  no  such  authority.  The  plaintiffs  having 
brought  an  action  against  L.  for  a  breach  of 
this  contract,  subsequently  obtained  leave  under 
Order  XVL  rule  6,  to  join  T.  as  defendant  for 
the  purpose  of  claiming  alternative  relief  against 
him: — Held,  that  he  was  properly  so  joined. 
The  Honduras  Inter- Ooeanic  Raihoay  Oom- 
pony  (Lim.)  y.  Zqfevre  and  Tueher  (App.), 
46  Law  J.  Bep.  Bzch.  391 ;  Law  Bep.  2  Ex.  D. 
301. 

78. — The  exercise  of  the  power  of  allowing 
a  defendant  to  issue  a  notice  to  a  third  party, 
under  Order  XVI.  rule  18,  is  a  matter  of  dis- 
cretion ;  and  where  the  Oourt  sees  that  the 
introduction*  of   a   third  party  will  tend  to 


prejudice  and  cause  additional  expense  to  the 
plaintiff,  leave  to  issue  the  notice  will  not  be 
given.  The  Astodatsd  Borne  Company  v. 
^^^^;heord,  47  Law  J.  Bep.  Chanc.  662 ;  Law 
Bep.  8  Ch.  D.  447. 

After  his  statement  of  defence  had  been  de- 
livered, the  pleadings  closed  and  the  action  set 
down  for  trial,  a  defendant  took  out  a  summons 
for  leave  to  issue  a  notice  to  a  third  party : — 
Held,  that  the  application  was  made  too  late, 
and  must,  therefore,  be  refused.    Ibid. 

79, — In  an  action  for  money  lent  the  defen- 
dant set  up  a  oounter-daim,  in  which  he  joined 
one  T.  as  defendant  to  the  counter-claim  under 
Order  XXII.  rule  6,  and  alleged  a  contract 
between  himself  and  T.,  and  a  breach  thereof 
by  T. ;  that  the  contract  had  been  transferred 
from  T.  to  the  plaintiffs ;  and  that  the  plaintiffs 
had  broken  it.  He  then  claimed  damages 
against  the  plaintiffs,  and,  in  the  alternative, 
against  T. :— Held,  that  T.  was  not  properly 
joined  as  co-defendant  to  the  counter-claim 
under  Order  XXn.  rule  6,  but  that  the  defen- 
dant should  have  applied  to  have  the  question 
determined  as  against  T.  under  Order  XYL 
rule  17.  Tho  Central  Afiri^ian  Trading  Com* 
pony  V.  Orove,  Orove  v.  The  Central  Ajrioan 
Trwdmg  Cmnpany  and  Tauhmam  (App.),  48  Law 
J.  Bep.  Exch.  610. 

80.— The  plaintiffs  having  sued  on  a  bill  of 
exchange  of  which  the  defendant  was  acceptor, 
the  defendant  stated  by  way  of  defence  that 
the  bill  was  accepted  by  him  on  behalf  of  the 
N.  Company  in  part  payment  of  a  ship  which 
was  afterwards  transreired  to  the  N.  Company ; 
that  the  defendant  was  induced  to  accept  the 
said  bill  by  the  fraud  of  the  plaintiffs  in  mis- 
representing the  seaworthiness  of  the  shipi 
and  that  the  defendant  and  the  N.  Company 
had  a  counter-claim  over  against  the  plaintifb 
for  the  said  fraud  and  misrepresentation.  On 
an  application  by  the  defendant  under  Order 
XVI.  rule  13,  to  add  the  N.  Company  as  defen- 
dants, the  Court  refused  the  application,  hold- 
ing that  on  the  above  facts  the  N.  Company 
ought  not,  on  the  application  of  the  defendant, 
to  be  joined  as  co-defendants  under  Order  XVI. 
rule  13.  Mrria  v.  Beadey,  46  Law  J.  Bep.  C.P. 
169 ;  Law  Bep.  2  C.P.  D.  80. 

81.— The  defendants  in  an  action  for  neg- 
ligence pleaded  that  the  injury  was  occasioned 
not  by  the  negligence  of  the  defendants,  but  by 
that  of  a  third  party.  They  then  applied  to 
have  such  third  party  joined  as  a  second  defen- 
dant in  the  action:— Held  (reversing  the  de- 
cision of  the  Exchequer  Division),  by  Cockbum, 
L.C.J. ;  Kelly,  C.B. ;  and  Bramwell,  L.J.  (dis- 
ientiente  Brett,  L.J.),  that  the  negligence  of 
such  third  party  was  not  a  "question  in  the 
action"  within  the  meaning  of  Order  XVL 
rule  17,  and  therefore  such  third  party  could 
not  be  so  joined.  HorweU  y.  The  Qonoral 
Omnibus  Company  (Lim,^  (App.),  46  Law  J. 
Bep.  Exch.  700 ;  Law  Bep.  2  Ex.  D.  365. 

Held  also,  by  Cockbum,  L.C.J.,  Kelly,  C.B., 
and  Bramwell,  L.J.  (diuentiente  Brett,  LJ.), 
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that  the  right  of  a  defendant  in  an  action  to 
have  a  third  party  joined  as  a  second  defendant 
is  limited  under  nde  18  to  cases  where  the 
original  defendant  has  a  remedy  over  against 
sach  third  party.  In  all  other  cases  the  joinder 
of  a  second  defendant  most  be  on  the  applica- 
tion or  with  the  consent  of  the  plaintiff  under 
rule  19.    Ibid. 

82* — ^Where  the  defendant  applies  for  leave 
to  serve  a  notice  under  rule  18  of  Order  XYL, 
upon  a  person  not  a  party  to  the  action,  it  is  not 
necessary  for  him  to  shew  that  his  claim  against 
such  third  person  is  identical  or  co-extensive 
with  the  plaintiff's  claim  against  himself.  If 
the  defendant  makes  out  2k  prima  facie  case  that 
a  substantial  question  in  the  action  brought 
against  him  by  the  plaintiff  will  also  be  involved 
in  the  determination  of  his  claim  against  the 
third  person,  he  will  be  entitled  to  the  order, 
unless  the  effect  of  introducing  such  third 
person  would  be  to  embarrass  or  delay  the 
plaintiff.  7^  Swansea  SMpping  Comj)a/ny 
{JAm.y  Y.  Ihmean,  Fox  ^  Company  (App.),  46 
Law  J.  Bep.  Q.B.  638 ;  Law  Bep.  1  Q.B.  D.  644 
— overruling  the  decision  below,  46  Law  J.  Bep. 
Q.B.  423  ;  Law  Bep.  1  Q.B.  D.  644. 

Where  it  is  prima  fame  shewn  that  one  or 
more  such  questions  will  be  the  same  between 
the  two  sets  of  opponents,  it  will  be  no  objec- 
tion to  the  granting  of  the  order  that  such 
question  or  questions  will  not,  as  between  both 
set«  of  opponents,  be  co-termioous  in  all  their 
details  and  consequences,  e.g.t  in  the  measure  of 
damages,  since  the  Court  or  Judge,  upon  the 
application  for  directions  under  rule  21,  has 
power  to  limit  the  mode  and  extent  to  which 
such  third  person  is  to  be  bound  or  made  liable 
by  the  decision  of  such  question  or  questions. 
Ibid. 

Though  the  third  person  is  bound,  as  to  the 
correctness  of  the  decision  upon  the  question  or 
questions  in  respect  of  which  such  notice  is 
served,  yet  he  can  only  be  made  liable  on  such 
decision,  if,  when  sued  in  his  turn  by  the  defen- 
dant, he  fails  to  distinguish  the  nature  or  extent 
of  his  own  liability  to  the  defendant  from  that 
of  the  defendant  to  the  plaintiff  in  respect  of 
the  subject-matter  of  sudi  decision.    Ibid. 

Notice  to  a  third  person  under  rule  18  may  be 
served  out  of  the  jurisdiction.    Ibid. 

88. — In  an  action  on  a  bill  of  exchange  ac- 
cepted by  the  defendant  in  part  payment  of  a 
ship  sold  to  him  by  the  plaintiffs,  the  defen- 
dant pleaded  that  he  bought  the  ship  on  behalf 
of  and  for  the  N.  Company  ;  that  the  ship  was 
afterwards  transferred  to  them  ;  and  that  the 
defendant  was  induced  to  make  such  purchase 
and  to  accept  the  bill  by  the  fraudulent  mis- 
representation and  concealment  of  the  plain- 
tiffs with  reference  to  the  sale  of  the  said  ship ; 
and  he  set  up  by  way  of  counter-claim,  a  claim 
against  the  plaintiffs  for  damages  for  the  said 
misrepresentation  and  concealment.  The  N. 
Company  having  been  served  by  the  defendant 
with  notice  under  Order  XVI.  rule  18,  were 
allowed  by  the  Court  to  defend  the  action 


though  not  to  plead  any  fresh  defence,  but 
only  to  support  the  existing  counter-claim 
jointly  with  the  defendant  by  the  same  solicitor 
and  counsel,  and  to  be  jointly  liable  with  the 
defendant  for  the  costs  of  the  action,  and  to  be 
entitled  to  only  one  set  of  costs  with  the  defen- 
dant as  against  the  plaintiffs.  Norrxs  v.  Beaa^- 
ley  (No.  2),  46  Law  J.  Bep.  C.P.  615. 

84. — In  an  action  against  insurance  brokers 
for  negligence  in  effecting  certain  policies,  the 
defendants  obtained  an  order  for  leave  to  serve 
notice  under  Order  XVI.  rule  18  upon  L.  &  Co., 
whom  they  had  employed  to  effect  one  of  the 
policies.  The  plaintiff  having  satisfied  the 
Court  that  he  would  probably  be  able  at  the 
trial  to  rely  upon  admissions  as  against  the 
defendants  which  would  not  be  evidence 
against  L.  &  Co.,  and  also  that  the  case  was 
already  set  down  for  trial  at  the  assizes,  which 
would  commence  in  seven  or  eight  days*  time, 
— Held,  that  the  probable  effect  of  the  order 
would  be  to  embarrass  and  delay  the  plaintiff, 
and  that  it  should  therefore  be  rescinded. 
Bonier  V.  Hartley  (App.),  46  Law  J,  Bep.  Q.B. 
126  ;  Law  Bep.  1  Q.B.  D.  662. 

86. — Where  the  defendants  had  served 
notice  on  a  third  party  under  Order  XVI.  rule 
18,  the  third  party  was  allowed  to  serve  a 
similar  notice  on  a  fourth  party.  A  third  party 
served  with  notice  under  Order  XVI.  rule  18, 
was  allowed  to  put  in  a  statement  of  defence 
to  the  plaintiff's  statement  of  claim  limited  to 
points  not  raised  by  the  defence  of  the  defen- 
dants. Witliam  V.  Vane^  49  Law  J.  Bep.  Chanc. 
242. 

Claim  for  indemnity :   twtioe  to  third  pa/rty, 
[See  Admiralty,  8,  38 ;  HH  28  infra.] 

Discovery  frovi  third  party,   [See  PRODUCTION, 
26.] 

(/)  Reply. 

86. — ^Where  a  plaintiff  desires  to  state  facts 
by  way  of  confession  and  avoidance  of  the  de- 
fence, he  should  do  so  in  his  reply,  and  not  by 
amendment  of  the  statement  of  claim.  A  plain- 
tiff may  both  traverse  and  avoid  by  his  reply. 
Earp  V.  Henderson  (46  Law  J.  Bep.  Chanc.  738 ; 
No.  90  infra)  observed  upon.  Hall  v.  Eire 
(App.),  46  Law  J.  Bep.  Chanc.  146 ;  Law  Bep. 
4  Ch.  D.  341. 

87. — The  High  Court  of  Justice  has  jurisdic- 
tion to  try  the  question  whether  the  registra- 
tion of  liquidation  resolutions  has  been  obtained 
by  fraud.  Beply  alleging  fraud  to  a  defence 
setting  up  liquidation  held  good  on  demurrer. 
Eyre  v.  Smith,  Law  Bep.  2  Q.B.  D.  436. 

88. — A  reply  joining  issue  generally  will 
not  be  struck  out  or  amended  either  under 
Order  XXVII.  rule  1  or  Order  LIX.,  because  it 
does  not  deal  specifically  with  the  allegations 
of  a  counter-claim.  RoJfe  v.  Maolaren,  Law 
Bep.  3  Ch.  D.  106. 

80, — ^A  reference  in  a  pleading  to  an  inde- 
pendent document  as  containing  the  facts 
which  the  pleader  relies  on,  is  not  a  proper 
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pleading  of  such  facU,  and  is  embarrassing 
within  the  meaning  of  Order  XXVII.  rule  1. 
Semble,  it  is  embarrassing  and  improper  to 
raise  by  reply  fresh  claims  for  relief  distinct 
from  that  sought  by  the  statement  of  claim. 
4  reply  improper  in  the  above  respects,  and 
silso  containing  matter  of  mere  evidence  and 
argument,  was  ordered  to  be  struck  out,  with 
liberty  to  deliver  a  fresh  reply.  The  rule 
(Order  XIX.  rule  20)  requiring  denials  by 
pleading  to  be  specitic,  is  inapplicable  to  a 
reply  except  as  to  facts  alleged  by  way  of 
counter-claim.  WiUiamson  v.  17ie  London  and 
North  Wettem  RailKau  Company,  48  Law  J, 
Bep.  Chanc.  669 ;  Law  Rep.  12  Ch.  D.  787. 

00. — Where  a  plaintiff  put  in  a  reply  which 
first  joined  issue,  and  afterwards  proceeded  to 
state  new  facts,  it  was  held  that  the  form  of 
pleading  was  erroneous,  and  that  the  proper 
course  would  have  been  to  introduce  the  new 
tajcia  by  amending  the  statement  of  claim. 
Earp  V.  Ilenderion^  46  Law  J.  Bep.  Chanc. 
738  ;  Law  Kep.  3  Ch.  D.  254. 

After  the  plaintiif  had  put  in  his  reply 
stating  the  new  facts  the  defendant  did  not 
deliver  any  subsequent  pleading,  but  four 
months  after  took  out  a  summons  for  special 
leave  to  join  issue  on  these  facts.  The  Court 
held  that  the  defendant  could  not,  under  the 
circumstances,  be  deemed  to  have  admitted  the 
facts,  and  allowed  the  summons.    Ibid. 

The  greater  part  of  the  sum  claimed  by  the 
plaintiif  was  paid  into  Court  by  the  defendant, 
but  as  the  plaintlft  continued  his  action  for  the 
balance  and  failed,  it  was  held  that  he  was  not 
entitled  to  costs  up  to  the  time  of  payment 
into  Court,  but  must  pay  all  the  costs  of  the 
action.    Ibid. 

91. — The  defendants  having  repeated,  by 
way  of  counter-claim,  paragraphs  1  to  13  of 
their  statement  of  defence,  the  plaintiffs  by 
their  reply  (paragraph  1)  joined  issue  upon  the 
statement  of  defence,  and  (paragraph  2)  pleaded 
as  follows:  "With  respect  to  the  statements 
contained  in  the  defendants'  counter-claim, 
the  plaintiffs  join  issue  upon  paragraphs  1  to 
13  inclusive,  of  the  statement  of  defence 
therein  repeated  and  relied  on  as  if  the  same 
were  repeated  verbatim."  Upon  a  motion  by 
the  defendants  to  strike  out  paragraph  2  of  the 
reply, — Held,  that  the  plaintiffs  were  not  at 
liberty  merely  to  join  issue  upon  the  counter- 
claim, but  must  deal  specifically  with  the  state- 
ments contained  in  it.  Ilolfe  v.  Maclaren.  (Law 
Bep.  3  Ch.  D.  106 ;  No.  88  supra)  not  followed 
upon  that  point.  Betibotc  <5'  Sons  v.  Low,  Son  ^' 
Haydon,  49  Law  J.  Bep.  Chanc.  269 ;  Law  Bep. 
13  Ch.  D.  653. 

Fraudul&nt  repretentation  at  to  efect  qf  release, 
[See  Fbaud,  5.] 

(ff)  Close  qf  pleadings. 

'02. — In  an  action  where  there  are  several 
defendants,  and  one  defendant  has  delivered  his 
defence^  and  the  time  for  the  plaintiff's  de- 


liyering  his  reply  to  such  defence  has  ezpiied, 
and  where  the  plaintiff,  without  the  knowledge 
of  such  defendant,  has  agreed,  in  writing,  with 
the  other  defendants  to  extend  the  time  for 
the  delivery  of  their  defences,  the  defendant 
who  has  delivered  his  defence  is  not  entitled 
to  move  to  Hiamiaa  the  action  against  him  for 
want  of  prosecution,  as  the  pleadings  cannot  be 
said  to  have  been  closed  within  the  meaning 
of  Order  XXXVL,  rules  4,  4fl.    A  defendant's 
proper  course  under  such  circumstanoes  is  to 
write  to  the  plaintiff's  solicitor,  and  enquire 
what  the  position  of  the  action  is  as  regards 
the  other  defendants,  and  state  that  he  intends 
to  move  to  dismiss.    A  plaintiff  may  consent, 
in  writing,  to  extend  the  time  for  a  defendant 
to  deliver   his  defence,   under  Order  XXTT., 
rule  1,  without  drawing  up  an  order  for  the 
purpose.     Ambroise  v.  Evelyn,  48  Law  J.  Rep. 
Chanc.  686 ;  Law  Bep.  11  Ch.  D.  769. 
[And  see  HH  3  infra.] 

PreierTfttion  of  property. 
Order  for,    [See  O  2  supra.] 

PrlYiloged  commnnicfttioiia.   [See  PBODUcnoH 
OF  Documents,  1-13.] 

Probato. 

Jurisdiction  and  practice  i».  [See  Pbobate.] 

(X)  Pbo  Cokfesbo,  taking  Bill. 

In  a  suit  pending  on  the  2nd  of  November, 
1875,  the  defendant,  being  infirm,  could  not 
put  in  an  answer  nor  be  attached  for  contempt. 
Leave  was  given  to  proceed  to  take  the  bill 
pro  confesso  under  the  old  practice.  CuUey  v. 
ButHfant,  46  Law  J.  Bep.  Chanc.  200 ;  Law 
Bep.  1  Ch.  D.  84. 

Frodnctlon  of  docaments.     [See  Pboductiok 
OF  Documents.] 

Prohibition. 
Jurisdiction  to  grant.    [See  PbohIBITION.] 

Prospective  damage. 
Judgvient  for,    [See  U  4  supra.] 

Quo  warranto. 

Writ  of,    [See  Quo  Wabbanto.] 

Booeiyor. 
Appointment  and  powers  of.  [See  Beceivbb.] 

Becoyery  of  land. 

Action  for^  foreclosure  action  is  7wt,      [See 

Mortgage,  40.] 
Action  for :   statement  qf  eUUm :  setting  out 

title.    [See  W  37  supra.] 
Joinder   qf  action  for,  Tvith  other  cause  qf 

action.    [See  Q  2-&  supra.] 
Right  qf  equitable  tenant  for  l^fe  to  defend. 

[See  U  11  supra.] 

Bodemption  snits. 

Practice  in,    [See  MORTGAGE,  68-62.] 

Bohearing.    [See  B  1,  4.] 
By  referee.    [See  Y  7  infra.] 
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&«newal  of  writ.    [See  n,  19-21  infza.] 

Beply.    [See  W  86-91  supra,] 
AJjidafciU  vn^    [See  E  17, 18  supra.] 

lUproaeiiUtiye  aotion.  [See  Administration, 
82-34;  Company,  F  4;  W  38,  39  supra; 
LlBBI^  19.] 

(7)  Bbfbbencb. 
(a)  Offieial  rrferee. 

L — ^Where  a  plaintiff  gave  notice  of  trial  on 
the  2nd  of  November,  1875,  and  took  out  a 
summons  on  the  8th  of  February,  1876,  for 
trial  before  an  official  referee, — Held,  that  the 
application  was  too  late  under  Order  XXXYL 
rule  6.  In  such  a  summons  the  name  of  the 
proposed  referee  should  not  be  mentioned. 
Laseellet  v.  BtOt,  Law  Bep.  2  Ch.  D.  688. 

2. — The  Court  or  a  Judge  has  no  power 
under  the  Judicature  Act,  1873,  ss.  66  and  67, 
to  refer  the  whole  action  for  trial  to  an  official 
or  special  referee.  Under  section  67  the  Court 
may,  by  consent,  refer  any  question  or  issue  of 
fact  in  an  action  to  an  official  or  special  referee 
for  trial,  but  their  power  of  compulsory  refer- 
ence for  trial  under  that  section  is  confined  to 
questionB  or  issues  in  an  action  requiring  pro- 
longed examination  of  documents  or  local  in- 
vestigation, or  questions  of  account,  and  any 
other  matters  so  involved  with  such  issues  as 
to  be  incapable  of  being  tried  separately. 
Zongman  v.  East;  Pontifex  v.  Severn;  MeUin 
y.  Monico  (App.),  47  Law  J.  Eep.  C.P.  211; 
Law  Rep.  3  C.P.  D.  142. 

A  referee  under  the  Judicature  Acts  to  whom 
the  issues  in  an  action  are  referred  for  trial  has 
no  power  to  order  judgment  to  be  entered.  His 
findings  should  be  separate  on  each  of  the  issues 
submitted  to  him;  but,  semble,  that  he  may 
by  consent  of  the  parties  find  generally  for  the 
plaintiff  or  for  the  defendant.    Ibid. 

The  old  forms  of  orders  of  reference  under 
the  Common  Law  Procedure  Act,  1854  (17  &  18 
Vict.  o.  125),  are  inapplicable  to  references 
under  the  Judicature  Acts.    Ibid. 

Where  a  reference  had  been  ordered  to  an 
official  referee,  and  the  order  of  reference  was 
drawn  up  in  the  form  known  as  the  "Long 
Order,"  under  the  Common  Law  Procedure 
Act,  1854,  and  the  parties  v^th  Imowledge  of 
the  terms  of  the  order  appeared  before  the 
referee,  who  gave  his  award, — Held,  that  the 
referee  must  be  taken  to  have  sat  as  arbitrator 
by  consent,  and  that  his  award  was  binding  on 
the  parties,  neither  of  whom  could  obtain  a 
tiew  trial.    Ibid. 

The  "  Rules  of  the  Supreme  Court "  have  not 
enhuged,  and,  per  Bramwell,  L.J.,  could  not 
enlarge,  the  powers  of  reference  to  official  or 
special  referees  conferred  by  the  statute.    Ibid. 

8. — A  motion  founded  on  the  findings  of  an 
official  referee  in  a  cause  sent  down  to  be  tried 
before  him  must  be  made  on  a^davits ;  it  is 
not  sufficient  to  refer  to  notes  taken  at  the  trial 
of  the  findings  of  the  referee.    Stubhle  v.  Boyle 


(App.  Div.),  46  Law  J.  Rep.  Q.B.  136 ;  Law 
Rep.  2  Q.B.  D.  124. 

4. — The  official  referees  being  officers  of  the 
Court,  the  suitors  have  a  right  in  matters  re- 
ferred to  them  to  take  the  opinion  of  the 
Judge  himself,  and  orders  enforcing  discovery 
or  production  of  documents  should  generally  be 
made  by  the  Judge  in  person.  In  re  LeigV* 
Egtate,  Bamcliffe  v.  Leigh^  46  Law  J.  Rep. 
Chanc.  60 ;  Law  Rep.  6  Ch.  D.  266. 

5. — Section  57  of  the  Judicature  Act,  1873, 
does  not  give  the  Court  jurisdiction,  without 
the  consent  of  both  the  parties,  to  refer  an 
action  involving  charges  of  tend  to  be  tried 
before  a  referee.  L^h  v.  Brooks  (App.),  46 
Law  J.  Rep.  Chana  344 ;  Law  Rep.  6  Ch.  D. 
692. 

6. — Where  there  is  a  question  of  account 
which  can  be  referred  compulsorily  under  sec- 
tion 67  of  the  Judicature  Act,  1873,  the  Court 
has  power  to  order  all  the  other  issues  in  the 
action  to  be  also  referred.  Rule  5  of  Order 
XXXVI.  does  not  apply  to  cases  within  section 
57  of  the  Judicature  Act,  1873  ;  so  that  a  sum- 
mons to  refer  the  issues  in  an  action  compul- 
sorily under  that  section  need  not  be  tiUcen 
out  within  four  days  from  service  of  notice  of 
trial.  In  an  action  on  a  builder's  bill  consisting 
of  many  items,  each  of  which,  it  appeared  pro- 
bable from  the  pleadings,  would  be  separately 
disputed : — Held  (reversing  the  decision  of  the 
Queen's  Bench  Division),  that  the  matter  vtras 
one  "requiring  a  prolonged  examination  of 
accounts,"  within  section  67  of  the  Judicature 
Act,  1873,  and  might,  therefore,  be  compulsorily 
referred  to  an  officisJ  referee.  Wa/rd  v.  PUUy 
(App.),  49  Law  J.  Rep.  Q.B.  706 ;  Law  Rep.  5 
Q.B.  D.  427. 

(J)  Special  referee, 

7. — Where  the  amount  of  damages  in  an 
action  has  been  referred  to  a  special  referee, 
the  Judge  may  accept  the  report  of  such  referee 
either  wholly  or  partially,  or  if  dissatisfied  with 
it,  may  wholly  disregard  it,  or  remit  it  back  for 
amendment,  but  he  cannot  vary  or  alter  it.  The 
Dunkirk  Colliery  Compa/n^  v.  Lefoer  (App.), 
Law  Rep.  9  Ch.  D.  20. 

Where  in  such  case  the  Master  of  the  Rolls 
being  dissatisfied  with  the  principle  adopted 
by  the  referee  had  assessed  the  dannages  him- 
self, using  the  shorthand  notes  of  the  evidence 
before  the  referee,  the  Court  of  Appeal  reversed 
his  decision,  and  remitted  the  case  to  the 
referee  to  rehear  the  matter,  with  liberty  to 
report  specially  on  facts.    Ibid. 

Per  Bramwell,  L.J. — The  referee  should  pro- 
nounce his  decision  and  not  give  his  reasons. 
Ibid. 

Replevin. 

Judgment  hg  default  fitial  not  interlocutory, 
[See  Rkplbvin.] 

Retainer. 

Of  iolioUor.    [See  SoUciTOB,  27, 28.] 
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2b  pa^  numef  awarded.    [See  8  6  supra.] 
To  them  eamte  in  action,    [See  L  4  supra.] 

(Z)  Sales  ukdbb  Dirbction  op  Couht. 
(a)  At  what  9tage  ordered, 

1. — In  an  action  to  enforce  a  charge  on  real 
estate,  the  plaintiff  is,  under  ordinary  circum- 
stances, entitled  to  an  order  for  sale  before  the 
trial  on  shewing  a  case  upon  which  such  an 
order  would  be  made  at  the  trial.  Ikiris  v. 
Aihwin,  47  Law  J.  Rep.  Chanc.  70. 

2. — In  a  suit  to  render  the  estate  of  a  de- 
ceased trustee  of  a  will  liable  for  certain 
breaches  of  trust,  a  decree  was  made  declaring 
the  liability  of  the  estate  to  make  good  what 
should  be  found  due  in  respect  of  such  breaches 
of  trust,  and  directing  accounts  and  enquiries. 
Before  the  Chief  Clerk  had  made  his  certificate, 
but  it  having  appeared  in  the  course  of  taking 
the  accounts  and  enquiries  that  the  estate  was 
liable  for  a  considerable  amount  which  the  per- 
sonal estate  was  insufilcient  to  satisfy,  the 
oettuit  que  trust  applied  by  petition,  under  s. 
56  of  15  &  16  Yict.  c.  86,  for  the  sale  of  certain 
real  estate  belonging  to  the  deceased  trustee,  a 
mortgage  on  which  had  been  redeemed  by  the 
existing  trustee  of  the  will : — Held>  that  the 
Court  had  jurisdiction  to  order  the  sale,  and 
that  it  was  in  accordance  with  the  practice  of 
the  Court  in  such  a  case,  when  once  it  had  been 
ascertained  that  the  r^  estate  would  have  to 
be  resorted  to,  to  make  an  order  for  the  sale  of 
the  real  estate  without  waiting  for  further  con- 
sideration. Bell  y.  Turner,  45  Law  J.  Bep. 
Chanc.  681 ;  Law  Bep.  2  Ch.  D.  409. 

Admimitration  action :  debts  whether  to  be  raised 
by  sale  or  mortgage,  [See  Administbation, 
40.] 

Foreclosure  action  :  interlocutory  order  for  sale, 
[See  MOBTGAGB,  45.] 

(5)  Conduatqf, 

8. — ^Where  an  order  for  sale  has  been  made 
by  tiie  Court,  no  party  to  the  cause,  not  having 
the  conduct  of  the  sale,  is  entitled  to  interfere, 
and  the  Court  will  accordingly,  where  the  con- 
duct has  been  given  to  independent  solicitors, 
and  the  parties  to  the  cause  have  liberty  to  bid, 
grant  an  injunction  to  restrain  any  such  party 
firom  adveriiising  the  sale,  or  in  any  way  inter- 
fering with  the  conduct  thereof.  Dean  v. 
WUson^  48  Law  J.  Bep.  Chanc.  148 ;  Law  Bep. 
10  Ch.  D.  136. 

4. — Bule  7  of  the  rules  of  the  Supreme  Court, 
March,  1879,  provides  that  whenever  the  trusts 
of  any  will  are  being  administered,  and  a  sale 
is  ordered  of  any  property  vested  in  the  trustees 
of  such  will  with  power  of  sale,  the  conduct  of 
such  sale  shall  be  g^ven  to  such  trustees,  unless 
the  Judge  shall  otherwise  direct.  A.,  one  of 
the  trustees  of,  and  the  tenant  for  life  under,  a 
will,  brought  an  action  against  the  other  three 


trustees  for  the  administration  of  the  tmsts  of 
the  will.  A  sale  having  been  ordered  of  certain 
property  vested  in  the  trustees,  with  power  of 
sale : — Held,  that,  aooording  to  the  true  con- 
struction of  the  above  rule,  8ie  conduct  of  the 
sale  must  be  given  to  the  three  trustees,  aiMl 
not  to  the  plaintiff.  In  re  Gardner.  €hLrdmer 
V.  Beaumontt  48  Law  J.  Bep.  Chanc.  644. 

Settled  Estates  Acts,  under,    [See  Sbttlbd  Es- 
tates Acts,  4-6 ;  10.] 

Partition  Act,  under.    [See  Pabtitior,  9-23.] 

Scandal. 

6.— Per  Fry,  J.— The  Court  has  power  to 
strike  out  scandalous  matter  from  an  affidavit 
or  to  order  the  person  -who  has  filed  it  to  pay 
the  costs  of  it  on  the  application  of  any  person 
even  a  stranger  to  the  action,  or  mere  motm^ 
OrachnaU  v.  Janson  (App.),  Law  Bep.  11  Ch.  D 

Seire  faeiai. 

Against  shareholder.    [See  COMPANY,  F.] 
Seonrity  for  ooits.    [See  Costs,  68-76.] 

(AA)  Sbqubstbation. 

1. — A  writ  of  sequestration  against  the  estate 
and  effects  of  a  receiver  or  other  person  dis- 
obeying an  order  of  Court  may  issue  under 
Order  XLII.  rules  2,  20,  and  Older  XLVII. 
without  the  leave  of  the  Court.  Sprunt  v.  Pngh, 
Law  Bep.  7  Ch.  D.  667. 

2. — lie  pension  of  a  retired  County  Court 
Judge  under  15  &  16  Vict.  c.  54.  s.  15,  being  a 
reward  for  past  services  only  is  liable  to  seizure 
under  the  writ  of  sequestration.  Order  at  in- 
stance of  judgment  debtor  to  restrain  the 
retired  Judge  from  receiving  the  payments  and 
empowering  the  sequestrators  to  receive  the 
same.  WUloock  v.  Terrell  (App.),  Law  Bep.  3 
Ex.  D.  323. 

JReceivor  in  lieu  qf  sequestration,  motion  for* 
[See  Bbcbivbb,  11.] 

(BB)  Sbbyicb. 
(a)    Substituted, 

1. — In  an  action  brought  under  the  Summary 
Procedure  on  Bills  of  Exchange  Act  the  plain- 
tiff in  order  to  enter  final  jtidgment  must  by  the 
effect  of  Order  II.  rule  6  of  the  Judicature  Act, 
1875,  and  section  1  of  the  Bills  of  Exchange 
Act,  file  an  affidavit  of  personal  service,  or  an 
order  for  leave  to  proceed  under  the  Common 
Law  Procedure  Act,  1862,  and  service  on  a 
partnership  under  Order  IX.  rule  6,  is  insuffi- 
cient, nor  can  another  form  of  service  be  sub- 
stituted under  Order  IX.  rule  2.  Pollock  v. 
Camipbell,  45  Law  J.  Bep.  Exch.  199 ;  Law  Bep. 
1  Ex.  50. 

2. — To  enable  service  of  a  writ  of  summons 
to  be  made  under  Order  IX.  rule  6a.  (rule  4  of 
June,  1876),  upon  the  defendant's  manager,  it 
is  not  necessary  that  the  defendant  himself 


PRACTICE  (BB)  Shbviob. 


479 


should  be  within  the  jurisdiction.  It  is  enongh 
if  he,  carrying  on  business  in  the  name  of  a 
firm,  has  a  place  of  business  within  the  juris- 
diction, under  the  control  or  management  of 
some  person.  G'Neil  v.  CUuon^  46  Law  J.  Rep. 
Bxch.  191. 

8. — ^Where  a  defendant  was  absconding, 
notice  in  lieu  of  service  of  a  writ,  and  sub- 
sequently notice  of  motion  for  judgment,  was 
allowed  to  be  effected  by  deliyery  at  the  ab- 
sconding defendant's  office,  and  advertisement 
in  two  newspapers.  Cook  v.  Dey,  45  Law  J. 
Rep.  Chanc.  611 ;  Law  Rep.  2  Ch.  D.  218. 

4. — Service  of  an  order  to  answer  interroga- 
tories upon  the  solicitor  of  a  party  is  under 
Order  XXXI.  rule  21,  sufficient  service  to  found 
an  application  for  attachment. — So  held,  where 
the  party  in  default  had  in  fact  notice  of  the 
order.  In  re  Muloeuter.  DaUton  v.  NwMon,  47 
Law  J.  Rep.  Chanc.  609. 

6, — The  Supreme  Court  Procedure  Law,  1872 
(Jamaica),  by  section  19  provides,  "that  in  any 
action  against  a  person  residing  out  of  Jamaica, 
it  shall  be  lawful  for  the  Court  or  a  Judge  upon 
being  satisfied  by  affidavit  that  there  is  a  cause 
of  action  which  arose  within  the  jurisdiction  or 
in  respect  of  a  breach  of  contract  made  within 
the  Jurisdiction,  and  that  such  person  carries  on 
in  tfamaica  any  trade  or  business,  and  that  he 
has  no  known  agent  in  Jamaica  authorised  to 
bring  actions  ....  to  order  that  the  service  of 
the  writ  and  aU  subsequent  proceedings  may  be 
made  on  any  servant  or  agent  in  Jamaica  en- 
gaged in  caxrying  on  for  sudi  person  such  .  .  . '. 
trade  or  business."  The  appellants  were  a  com- 
pany conveying  mails  and  passengers  to  and 
from  Great  Britain  to  the  West  Indies.  The 
company  was  domiciled  in  London  but  had  a 
superintendent  in  Jamaica: — Held,  that  the 
appellants  were  a  "  person "  within  the  mean- 
ing of  the  above  section,  and  that  they  carried 
on  a  business  in  Jamaica.  Secondly,  that  an 
order  directing  service  on  their  superintendent 
in  Jamaica  was  correct.  The  Royal  Mail  Steam 
Packet  Comfpamfy  v.  Braham^  46  Law  J.  Rep. 
P.C.  67 ;  Law  Rep.  2  App.  Cas.  881. 

6. — An  order  for  substituted  service,  under 
Order  IX.  rule  2,  is  not  absolutely  final  and 
conclusive,  but  it  is  competent  to  the  Court 
to  set  aside  the  judgment  r^ularly  signed  after 
such  order.  This  is,  however,  a  matter  of  dis- 
cretion, and  a  defendant  will  not  be  let  in  to 
defend  as  of  right  merely  because  he  was  ig- 
norant of  the  fact  that  process  had  been  issued 
against  him.  Watt  v.  Bamett,  47  Law  J.  Rep. 
Q.B.  329 ;  Law  Rep.  8  Q.B.  D.  188,  863. 

Where  such  ignorance  appeared  upon  affi- 
davits which  also  alleged  that  the  defendant 
had  a  good  defence  upon  the  merits,  the  Court 
set  aside  the  judgment  upon  the  terms  of  the 
defendant  giving  security  for  the  amount  of  the 
judgment  and  costs.    Ibid. 

7.— The  object  of  Order  IX.  rule  2  of  the 
Judicature  Act,  1875,  is  to  prevent  delay  where 
prompt  personal  service  cannot  be  effected,  but 
it  presapposea  a  defendant  or  defendants  upon 


whom  personal  service  might  effectually  be 
made.  Slonum  v.  The  Ghvemor  of  New  Zealand 
(App.),  46  Law  J.  Rep.  C.P.  186 ;  Law  Rep.  1 
C.P.  D.  663. 

Where  the  persons  made  the  defendants  to 
an  action  were  a  colonial  government  not  in- 
corporated, an  order  for  substituted  service 
upon  their  usual  solicitor  in  this  country  was 
refused.    Ibid. 

8. — In  an  action  against  an  absconding  de- 
fendant to  recover  possession  of  leasehold 
houses,  the  defendant  having  given  the  tenants 
notice  to  pay  their  rents  to  him,  service  of  the 
writ  was  directed  to  be  effected  by  leaving  a 
copy  at  each  of  the  houses  and  advertising  in 
the  TimeB  and  London  Gazette.  The  ordinary 
eight  days'  time  runs  in  such  a  case  from  service 
of  the  copy  of  the  writ  and  issue  of  the  adver- 
tisements. Form  of  order.  Crane  v.  Julliony 
Law  Rep.  2  Ch.  D.  220. 

Winding-up  petition^  of.  [See  Company,  H  72.] 

Dehtor^t  twmment,  of.    [See  Bankbuptot,  M. 
40.] 

Partnerthip  :    BiUs  of  Exchange  Act.     [See 
Bill  of  Exghangb,  28.] 

(b)  Out  of  jurisdiction, 

9, — The  jurisdiction  of  the  Queen  does  not 
extend  from  the  coast  beyond  low  water-mark 
unless  it  has  been  so  extended  by  an  Act  of 
Parliament,  and,  therefore,  Order  XI.  rule  1  of 
the  Judicature  Act,  which  provides  for  the  ser- 
vice of  a  writ  of  summons  out  of  the  jurisdiction 
where  the  act  for  which  damages  are  sought  to 
be  recovered  was  done  within  the  jurisdiction, 
does  not  authorise  such  service  where  the  action 
was  for  the  death  of  a  person  through  the  neg- 
ligent management  of  the  defendants'  vessel  at 
sea,  though  within  three  miles  of  the  coast  of 
England.  Hiarrit  v.  The  Owners  of  the  Fra/n- 
eonia,  46  Law  J.  Rep.  C.P.  363 ;  Law  Rep.  2 
C.P.  D.  173. 

10. — The  question  of  the  service  of  a  writ  out 
of  the  jurisdiction  is  finally  determined  when 
leave  to  serve  it  is  given  under  Order  XI.,  sub- 
ject to  any  application  by  the  defendant  to 
rescind  the  leave  and  to  the  right  of  appeal,  and 
cannot  be  raised  in  the  statement  of  defence. 
Preston  v.  ZamofU,  45  Law  J.  Rep.  Exdi.  797  ; 
Law  Rep.  1  Ex.  D.  361. 

II. — To  entitle  a  plaintiff  to  service  of  writ 
out  of  the  jurisdiction  for  **  any  act,  deed,  will 
or  thing  affecting  such  land,  stock  or  property  " 
under  Order  XI.  rule  1  of  the  Judicature  Act, 
1875,  it  is  not  sufficient  that  such  land,  stock  or 
property,  should  be  affected  incidentally ;  and 
therefore  service  of  a  writ  out  of  the  juris- 
diction will  not  be  granted  to  a  plaintiff  in  an 
action  for  slander  of  title  of  a  ship.  Casey  v. 
Amett,  46  Law  J.  Rep.  C.P.  3;  Law  Rep.  2 
C.P.  D.  24. 

12. — ^An  application  for  leave  to  serve  a  writ 
of  summons  on  a  defendant  out  of  the  juris- 
diction must  be  supported  by  an  affidai^t  of 
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merits,  shewing  that  there  is  a  cause  of  action 
which  arose  in  England. — So  held,  by  James, 
L.J.,  and  Bramwell,  L.J. ;  Baggallay,  L.J.,  dis« 
senting.  Decision  of  Malins,  V.C.,  reversed. 
Tho  ChwU  A^utralian  Gold  Mining  Companiy  y. 
MaHin  (App.),  46  Law  J.  Eep.  Chsmc.  289 ;  Law 
Bep.  6  Ch.  D.  1. 

13. — The  plaintiff  and  the  defendant  being 
resident  in  Scotland,  an  application  for  leave  to 
serve  the  writ  in  an  intended  action  on  the 
defendant,  and  for  an  interim  injunction  to 
restrain  1dm  from  dealing  with  a  ship  then 
within  the  jurisdiction,  in  Sieged  breach  of  the 
terms  of  a  charter-party  made  between  the 
plaintiff  and  .the  defendant,  was  refused;  the 
Judge  being  of  opinion  that  he  had  jurisdiction, 
but  that  he  ought  not  to  exercise  it,  inasmuch 
as  the  plaintiff  would  have  as  complete  and 
effectual  a  remedy  by  application  to  the  Scotch 
Ck)urts.  Ex  paHe  M^Phail,  48  Law  J.  Bep. 
Ohanc.  416 ;  Law  Bep.  12  Ch.  D.  682. 

14. — ^Where  leave  to  serve  a  defendant  resi- 
dent out  of  the  jurisdiction  was  obtained  upon 
an  affidavit  which  did  not  disclose  all  the  facts 
necessary  to  enable  the  Judge  to  estimate  the 
comparative  cost  and  convenienoe  of  proceeding 
in  this  country  or  in  the  place  of  the  defen- 
dant's residence,  upon  the  motion  of  the  defen- 
dant, shewing  &cts  which  if  disclosed  by  the 
plaintiff  upon  his  application  would  have  pre- 
vented the  leave  from  being  granted,  the  writ 
was  set  aside,  and  the  plaintiff  ordered  to  pay 
the  defendant's  costs  occasioned  by  its  issuing. 
Tottenham  v.  B(vrnf^  48  Law  J.  Bep.  Chanc.  641 ; 
Law  Bep.  12  Ch.  D.  797. 

15. — The  order  granting  leave  under  Order 
n.  nde  4  (Judicature  Act,  1875),  to  issue  a  writ 
of  summons  in  an  intended  action  for  service  on 
a  defendant  out  of  the  jurisdiction,  should,  to 
avoid  the  expense  and  delay  of  separate  appli- 
cations, also  provide,  when  required,  for  the 
service  of  interrogatories  and  the  issuing  of  an 
injunction ;  and  the  affidavit  in  support  of  the 
application  for  the  above  purposes  should  be 
entitled  in  the  matter  of  the  Judicature  Acts  as 
well  as  in  the  intended  action.  Yowng  v. 
Brataey,  45  Law  J.  Bep.  Chanc.  142 ;  Law  Bep. 
1  Ch.  D.  277. 

16. — Under  the  Judicature  Bules,  where  the 
defendant  in  an  action  in  the  Chancery  Division 
is  a  foreigner,  out  of  the  jurisdiction,  notice  of 
the  writ  of  summons,  and  not  the  writ  itself, 
must  be  served  on  him.  Service  of  the  writ 
itself  is  not  sufficient.  In  re  Homwrd,  Padley 
V.  Camphauien,  48  Law  J.  Bep.  Chanc.  364 ; 
Law  Bep.  10  Ch.  D.  550. 

17. — Leave  may  be  given  under  Order  II. 
rule  4  to  issue  a  writ  of  summons  against  a 
foreign  corporation,  but  service  of  notice  of  the 
writ  only,  and  not  of  the  writ  itself,  can  be 
allowed  under  Order  XI.  rule  1.  Wegtnum  v. 
Snieheri/abrik,  45  Law  J.  Bep.  Exch.  327 ;  Law 
Bep.  1  Ex.  D.  237. 

18. — A  foreign  corporation  was  served  abroad, 
under  Order  XI.  rule  1  of  the  Judicature  Act, 
1875,  with  notice  of  a  writ  against  it : — ^Held, 


that  a  foreign  corporation,  as  well  as  other 
foreign  personSy  might,  under  that  Order,  be 
sued.  SooU  v.  The  Royal  Warn  Candle  dm" 
vany^  45  Law  J.  Bep.  Q.B.  586;  Law  Bep.  1 
Q.B.  D.  404. 

19. — Leave  given  to  serve  out  of  the  juris- 
diction a  summons  taken  out  by  the  liquidator 
of  a  company  under  the  Companies  Aot,  186S, 
IS.  100, 165,  and  time  allowed  the  parties  for 
appearance  as  upon  service  of  a  bill  in  a  suit. 
In  re  The  BrUiih  Imperial  Corporation,  Law 
Bep.  5  Ch.  D.  749. 

20.— Where  leave  is  given  to  issue  a  writ  for 
service  out  of  the  jurisdiction,  the  words  "  by 
leave  of  the  Court  or  a  Judge,*'  which  occur  in 
Forms  2  and  3  in  Bules  of  Court,  1875,  Appen- 
dix A,  part  1,  may  be  omitted  from  the  writ  and 
notice  so  as  to  enable  the  plaintiff  to  proceed  in 
default  of  appearance  without  further  leave. 
Seatt  V.  The  Royal  Wax  Candle  Company  (45 
Law  J.  Bep.  Q.B.  586;  Law  Bep.  1  Q.B.  D.  404 ; 
No.  18  supra)  followed.  Baoon  v.  Turner,  Law 
Bep.  3  Ch.  D.  275  (but  see  now  Order  XI.  rule 
3a,  rule  2  of  June^  1876,  amending  the  above 
f  onus  of  writ  and  notice). 

21. — In  an  action  to  administer  the  trusts  of 
a  Scotch  settlement  where  all  the  trustees  and 
all  the  property  were  Scotch  and  only  the  plain- 
tiff resided  in  England  :~Held,  that  such  an 
action  ought  to  be  brought  in  Scotland,  and 
that,  therefore,  the  Court,  even  if  it  had  the 
jurisdiction  so  to  do,  ought  not  to  allow  service 
of  the  writ  in  Scotland.  Cre$tweU  v.  Parker 
(App.),  Law  BepL  11  Ch.  D.  601. 

22. — ^In  1877  an  agreement  was  entered  into 
in  India  between  the  plaintiff,  M.,  and  a  firm 
of  N.  &  Co.,  for  the  working  of  certain  mining 
rights  in  Madras  as  a  joint  adventure,  under 
which  the  plaintiff  wa#  to  receive  one-thiid 
of  the  profits.  The  property  of  N.  &  Co.  be- 
came vested  under  an  Indian  liquidation  in 
trustees  resident  in  India.  In  1879  an  agree- 
ment was  entered  into  in  London  by  H.  as 
agent  for  the  trustees  of  N.  &  Co.  for  the  sale 
of  the  mining  rights  to  a  Scotch  company,  but 
such  agreement  ignored  altogether  the  rights 
of  the  plaintiff  under  the  agreement  of  1877. 
The  plaintiff  thereupon  brought  his  action 
against  N.  Sc  Co.,  their  trustees,  M.,  H.  and  the 
Scotch  company,  for  an  account  of  the  profits 
of  the  mining  adventure,  a  declaration  that 
N.  k  Co.  were  liable  to  him  as  trustees  for  one- 
third  of  the  profits,  and  an  injunction  to  re- 
strain all  the  defendants  from  carrying  into 
effect  the  agreement  of  1879.  The  plaintiff 
then,  under  Order  XI.  rule  1  of  the  Bules  of 
Court,  1875,  obtained  an  order  giving  him 
leave  to  serve  the  writ  on  the  Scotch  com- 
pany in  Scotland.  On  motion  by  the  Scotch 
company  to  discharge  this  order, — ^Held,  that 
the  order  was  rightly  made  under  the  rule,  first, 
because  the  agreement  of  1879  was  a  contract 
which  was  "sought  to  be  affected"  by  the 
action,  and  which  was  entered  into  within  the 
jurisdiction ;  and,  secondly,  because  that  agree- 
ment ooDfititated  **  a  breach  within  the  Juris- 
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diction  *'  of  a  contract  made  elsewhere.  Ha/rrii 
V.  Fleming^  49  Law  J.  Bep.  Chanc.  82 ;  Law 
Rep.  13  Ch.  D.  208. 

23.  —  Where  leave  had  been  obtained  to 
serve  notice  of  the  writ  in  lieu  of  service  on 
the  defendant,  a  Syrian,  resident  at  Beyrout, 
the  Court  held  that  an  affidavit  of  service  In 
the  form  in  use  in  the  common  law  divisions 
(by  which  the  deponent  simply  states  that  he 
has  personally  served  the  defendant  *'with  a 
notice  in  writing,  a  true  copy  of  which  is  here- 
unto annexed  ")  was  sufficient.  Buitrot  v.  Bta- 
tros,  49  Law  J.  Rep.  Chanc.  396 ;  Law  Rep.  14 
Ch.  D.  849. 

24. — The  first  mortgagee  of  a  ship,  with  a 
power  to  collect  the  freight,  brought  an  action 
against  the  second  mortgagee  of  the  ship 
(whose  mortgage  included  an  assignment  of 
the  freight),  and  others,  claiming  an  account 
and  payment  out  of  the  freight  of  the  amount 
he  had  paid  for  the  wages  of  the  crew  and  the 
wages  and  disbursements  of  the  master.  The 
freight  was  in  the  hands  of  R.  &  Co.,  foreigners, 
resident  abroad,  to  whom  it  had  been  paid  sjs 
the  agents  of  the  second  mortgagee,  and  who 
claimeid  to  retain  it  in  satisfaction  of  a  debt 
due  to  them  from  their  principal.  The  plain- 
tiff sought  to  make  R.  &  Co.  defendants  to  his 
action : — Held,  that)  as  no  contract  existed  or 
had  existed  between  the  plaintiff  and  R.  k  Co., 
Order  XL  rule  1  did  not  apply ;  and  that  the 
equity  (if  any)  of  the  plaintiff  against  R.  &  Co. 
was  a  right  to  contribution,  in  respect  of 
which  they  should  be  sued  in  the  ordinary  way. 
M'Stephens  v.  Carnegie  (App.),  49  Law  J.  Rep. 
Chanc.  397. 

25.  —In  order  to  obtain  leave  to  serve  a  de- 
fendant in  Scotland,  it  is  not  enough  to  shew 
the  amount  of  the  claim,  that  the  contract  was 
made  and  the  breach  of  it  occurred  in  London, 
that  the  plaintiff  and  also  the  agent  of  the 
defendant  (who  signed  the  contract;  reside  in 
London,  that  all  the  plaintiff's  witnesses  reside 
in  London,  and  that  it  would  be  more  conve- 
nient and  less  expensive  to  try  the  action  in 
London  than  in  Scotland.  The  affidavits  should 
go  on  to  shew  in  what  respect,  regard  being 
had  to  the  facilities  for  trying  liie  cause  in  the 
neighbourhood  of  the  defen(£int's  residence,  it 
would  be  cheaper  and  more  convenient  to  try 
in  London.  Woods  v.  JlPInnes,  Law  Rep.  4  C.P. 
D.  67. 

[And  see  Pbobatb,  28.] 

Amended  writ :  Admiralty  action  in  rem,    [See 
Admibalty,  26.] 

Attaohment :  personal  service,    [See  Attaoh- 
MBNT,  16-17.] 

Company  in  ScctUmd,    [See  Company,  H  71.] 

Company  residing  in  this  country.    [See  In- 
come Tax,  6.] 

Interlocutory  application:  persons  hamng  no 
interest.    [See  U  3  supra.] 

Notice  to  third  party  wider  rule  18.    [See  W  82 
supra.] 

Digest,  1876-1880. 


Bettiny  down. 

Appeal    [See  B  60-63  supra.] 

Cause  on  motion  for  judgment :  old  practice  : 
default  in  answering.    [See  S  1  supra.] 

Cause :  order,  according  to  min/utes  on  admis- 
sions.   [See  V  6  supra,] 

(CC)  Shobt  Cause. 

Opinion  of  the  Court  expressed  that,  where 
a  cause  is  to  be  heard  short,  no  statement  of 
claim  is  necessary.  6hreen  v.  Coleby,  46  Law  J. 
Rep.  Chanc.  303 ;  Law  Rep.  1  Ch.  D.  693. 

Shorthand  writer's  notes. 
Cost  of.    [See  Bankbuptcy,  P  10;  Costs, 
98-100 ;  K  22  supra.] 

Signing  judgment.    [See  R  1  supra ;  II 14-18 
infra.] 

SoUoitor,  changing.    [See  Solicitob,  26.] 

(DD)  Special  Case. 

1. — The  Court  declined  on  Special  Case  to 
decide  whether  persons  not  in  esse  would  be 
entitled  in  certain  events  which  might  never 
happen,  being  of  opinion  that  it  would  be  in- 
jurious to  the  parties  to  have  that  decision 
until  the  events  should  happen.  In  such  a 
case  the  Court  is  not  bound  to  decide  upon  a 
fictitious  interest  created  expressly  in  order  to 
obtain  a  decision.  Bright  v.  TyndaU,  Law  Rep. 
4  Ch.  D.  189. 

2. — Under  section  19  of  the  Judicature  Act, 
1873,  an  appeal  will  lie  to  the  Court  of  Appeal 
from  a  decision  of  a  Divisional  Court  on  a 
Special  Case  submitted  by  an  arbitrator  ap- 
pointed under  the  Lands  Clauses  Consolidation 
Act,  1845  (8  Vict,  c  18),  s.  26.  Bidder  v.  The 
North  Staffordshire  Baiheay  Companty  (App.), 
48  Law  J.  Rep.  Q.B.  248 ;  Law  Rep.  4  Q.B.  D. 
412. 

Motion  instead  of:  appeal  from  County  Court. 
[See  B  7  supra.] 

Special  examiner. 
Taking  down  depositions,    [See  Way,  1.] 

Speoiflc  performance. 
Practice  in  actions  for,    [See  Spboifio  Pbb- 

FOBMANCB,  24-27.] 

(EB)  Staying  Pboobbdinos. 
(a)  Frivolous  or  vewatious  action, 

1. — ^Where  after  decree  the  plaintiff  is  found 
to  have  no  title,  the  proceedings  may  be  stayed 
on  the  application  of  a  person  served  with 
notice  of  the  decree.  Houseman  v.  JSbuseman 
(App.),  Law.  Rep.  1  Ch.  D.  636. 

2. — Under  the  provisions  of  the  Superannua- 
tion Act,  1 859,  the  question  whether  or  not  a 
pension  shall  be  granted  to  a  public  servant  is 
to  be  decided  by  the  Commissioners  of  the 
Treasniy ;  and  until  they  have  decided  to  grant 
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ft  penflion  no  public  lenrant  can  mftintaln  an 
action  in  respect  thereof.  The  plaintiff,  a  pub- 
lic servant,  who  had  formerly  held  the  office  of 
the  clerk  of  the  patents,  but  to  whom  no  pen- 
sion had  ever  been  granted,  brought  an  action 
against  the  Attomey-Oenend,  claiming  a  pen- 
aion  in  respect  of  such  office,  and  to  have  an 
account  taken  of  all  moneys  due  to  him  in  re- 
spect thereof.  All  matters  of  account  between 
the  plaintiff  and  the  Crown  had  been  finally 
settled,  by  the  award  of  the  arbitrators,  in  the 
year  1869: — Held  (on  summons)  that  the  action 
must  be  stayed,  as  being  frivolous  and  vexa- 
tious, and  an  abuse  of  the  process  of  the  Court. 
EdnumdM  v.  The  Attorney- Oencral^  47  Law  J. 
Bep.  Chanc.  346. 

8. — ^An  executor  mortgaged  certain  of  his 
testator's  hereditaments  to  C.  to  pay  off  in- 
cumbrances.   C.  leased    these  hereditaments, 
with  the  consent  of  the  equitable  tenant  for 
life  to  B.    Default  having  been  made  in  the 
interest  due  on  the  mortgage  debt,  C.  directed 
B.,  pursuant  to  a  proviso  contained  in  the 
lease,  to  pay  the  rent  to  him.    This  not  having 
been  done,  C.  brought  an  action  against  B.  on 
the  covenant  to  pay  rent,  and  to  enforce  a  re- 
served right  of  re-entry,  and  the  executor  was 
admitted  to  defend  this  action.    Shortly  before 
this  the  executor  had  instituted  an  action  to 
administer  his  testator's  estate,  and  enquiries 
had  been  directed  in  the  Chancery  Division  as 
to  the  incumbrances  on  the  estate.    An  order 
having  been  made  at  chambers  and  affirmed 
by  a  Divisional  Court,  that  the  action  for  rent 
and  re-entry  should   be  stayed  until   the  ad- 
ministration action  was  concluded,  C.  appealed : 
— Held  (reversing  the  decision  of  the   Divi- 
sional Court),  that  the  order  could  not  be  sus- 
tained ;  that,  although  the  executor  was  the 
plaintiff  in  the  administration  action,  and  the 
defendant  in  the  action  by  C,  still  that  C.  not 
being  a  party  to  the  administration  action, 
ought  not  to  be  restrained  from  pursuing  all 
the  remedies  reserved  to  him  under  the  mort- 
gage, and  that  he  was  entitled  to  proceed  with 
his  action.     Orowle  v.  RusteU  (App.),  48  Law 
J.  Bep.  C.P.  76 ;  Law  Bep.  4  C.P.  D.  186. 

4.  —  The  plaintiff  brought  three  actions, 
charging  in  each  that  the  defendant  conspired 
with  other  persons  to  make  a  false  and  mali- 
cious representation  to  the  Commander-in-Chief 
that  he,  the  plaintiff,  was  unfit  to  command  his 
regiment.  The  defendants  did  not  plead,  but 
took  out  a  summons  to  stay  proceedings  on 
affidavits,  stating  that  some  years  ago  they 
were  respectively  members  of  a  milita^  Court 
of  Bnquiry,  and  that  the  actions  were  brought 
solely  in  respect  of  officisd  and  judicial  acts 
done  by  them  as  members  of  the  Court,  and 
that  until  they  were  appointed  members  of  the 
Court  they  knew  nothing  of  the  plaintiff. 
These  statements  being  uncontradicted,  the 
Court  ordered  all  proceedings  to  be  stayed. 
Jkwkiiu  V.  Prince  Edward  (Sf  Som-  Weimar ; 
Same  v.  Wf^nya/rd  ;  Same  f.  Siephemon,  45  Law 
J.  Bep.  Q.B.  567  ;  Law  Bep.  1  ().B.  D.  499, 


(h)  MnMpUeUy  tf pfeeeedim§9. 

5.~Where  several  plaintifb  have  farongiit 
separate  actions  against  the  same  defendant, 
raising  a  point  in  dispute  common  to  mil  the 
actions,  it  is  competent  for  a  Court  en  Judge, 
on  the  application  of  one  of  such  pUintiffs,  to 
order  a  stay  of  proceedings  in  all  such  actions 
but  one  until  sudi  one  has  been  tried,  npon 
the  plaintiffs  in  all  the  actions  undertaking 
that  the  action  so  allowed  to  proceed  shall  be 
treated  as  a  test  action.  The  soaking  of  such 
Older  and  the  terms  in  which  it  is  made  are  in 
the  discretion  of  such  Court  or  Judge.  Senmett 
V.  Lord  Burp,  49  Law  J.  Bep.  C.P.  411 ;  I-aw 
Bep.  5  C.P.  D.  839. 

6.— A  defendant  to  a  suit,  instituted  by  a 
foreign  state  or  corporate  body,  who  institutes 
a  cross-suit  for  the  purpose  of  obtainingr  ^i^ 
covery  from  the  original  pbdntifEs,  is  entitled 
to  have  the  proceedings  in  the  original  suit 
stayed  until  the  plaintiils  have  appeared  in 
the  cross-suit.  But  he  is  not  entitled  to  have 
those  proceedings  stayed  until  any  peison 
whom  he  has  himself  selected  to  make  disco- 
veiy  on  oath  on  behalf  of  the  original  plain- 
tifb has  appeued  in  the  cross-suit.  The  plain- 
tifb in  the  original  suit  can  be  compelled, 
by  means  of  a  stay  of  prooeedings  in  their  suit, 
to  make  discovery;  but  they  are  entitled  to 
point  out  who  is  the  proper  person  to  make 
discovery  on  oath  on  their  behsOf .  Decision  of 
MaUns,  V.C,  reversed.  The  EepubUe  of  Coeta 
JUea  V.  Erlanger  (App.),  45  Law  J.  Bep.  Chanc. 
146 ;  Law  Bep.  1  Ch.  D.  171. 

7.— Where  an  order  mn  for  a  new  trial  has 
been  refused  by  a  Divisional  Court,  and  granted 
on  appeal  by  the  Court  of  Appeal,  such  order 
should  not  include  a  stay  of  proceedings.  A 
stay  of  proceedings  in  such  a  case  must  be 
obtained  by  a  substantive  application  to  the 
Divisional  Court  or  a  Judge  in  chambers,  or 
from  the  Court  of  Appeal  on  appeal  from  such 
substantive  application.  And  per  Brett,  L.J. : 
The  Court  of  Appeal  has  no  original  jurisdic- 
tion in  any  case  to  order  a  stay  of  proceed- 
ings or  of  executioiL  6hddard  v.  Aompion 
(App.),  47  Law  J.  Bep.  Q.B.  382. 
Baiikruptoy  proceedingi,    [Bee  BAmcRFPTCY, 

M  43,  44.] 
Common  Law  I^rooedv/re  Act,  1854,  «.  11,  under, 

[See  Abbitration,  4-6.] 
Cownty  QmH  Act,  1867,  under.    [See  Intbb- 

PLBADBB,  4.] 

Ibreoloiure  actions.  [See  MOBTOAGB,  46-48.] 

Pending  appeal.    [See  B  66-70  supra.] 

PreseTitation  of  winding-up  petition :  action  in 
common  la/m  division.    [See  Compakt,  H  87.] 

Bestitution  of  conjugal  rights.    [See  DIVOBCB, 

21.] 
Winding  up :  staying  proceedings  after,    [See 

Injunction,  6-10.] 

[And  see  Bahkbuptoy,  A  12 ;  and  Nos.  B  2 
supra  J  FP  2 ;  GG  1,  7  infra.] 
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(FF)  Stop  Obdbb. 

1. — A  judgment  creditor  may  obtain  a  stop 
order  npon  a  jfund  in  Court  to  the  credit  of  an 
action  in  the  Chancery  Division,  without  any 
charging  order  obtained  in  the  division  where 
the  judgment  was  recovered.  Stop  order  granted 
upon  a  fund  of  a  specified  amount  not  actually  in 
Court,  but  to  be  paid  in  to  the  credit  of  an  action 
under  an  order  of  the  Court.  Shaw  v.  ButUon, 
48  Law  J.  Bep.  Chanc.  689. 

2. — A  person  who  has  a  judgment  in  an  action 
in  any  division  of  the  Court  may  now  obtain  a 
stop  order  on  a  fund  standing  in  Court  to  the 
credit  of  the  Chancery  Division,  without  first 
obtaining  a  charging  order  in  the  division  in 
which  his  action  is.  HopeweU  v.  Barnes,  Law 
Rep.  1  Ch.  D.  630. 

On  fund  in  another  suit.    [See  D  2  supra.] 

Supplonezital  prooeeding.    [See  W  39  supra.] 

Test  action.    [See  F  2 ;  G  2  supra.] 

Staying  proceedings.    [See  EE  5  supra.] 
Third  party. 

CloMn  againtt,    [See  W  75-85  supra.] 

Produetion  of  doownewts  hy,    [See  Produc- 
tion OF  DOCUMBNTS,  26.] 

Trade  mark  caies,  in.    [See  Trade  Mark,  28, 

29.] 

Time. 

Appeal,  for.    [See  B  24-59  supra ;  Bank- 
ruptcy, M  10-19;  County  Court,  17-20.] 

Demurring,  for.    [See  "W  40  supra.] 

Dismissal  of  action  for  want  of  prosecution, 
for.    [See  H  2,  3,  4  supra.] 

Bnrolment  of  decree,  for.    [See  I  2.] 

New  trial,  for  moving  for.   [See  T  9-13  supra.] 

Benewal  of  writ,  for.    [See  n  20,  21  infra.] 

Sundays,  Christmas  Day  and  Good  Friday, 
when  excluded.    [See  Bankruptcy,  M  10.] 

(GG)  Transpbr  of  Actions. 
(a)  From  one  Division  to  another. 

L— The  Court  of  Appeal  has  no  jurisdiction 
to  make  an  order  for  the  transfer  of  a  matter 
coznmenced  by  petition  under  the  statutory 
jurisdiction  of  the  Court  of  Chancery  before  the 
Judicature  Act,  1873.  In  re  Boyd's  Trusts  (App.\ 
Law  Bep.  1  Ch,  D.  12. 

2. — An  action  brought  in  the  Chancery  Divi- 
sion will  not  be  transferred  on  any  ground  of 
convenience,  because  it  is  merely  an  action  for 
damages.  Canmrt  v.  Morgan,  45  Law  J.  Bep. 
Ghana  60 ;  Law  Bep.  1  Ch.  D.  4. 

The  fact  that  a  previous  action,  of  which  the 
cost  ^  are  unpaid,  has  been  conmienced  and  dis- 
oontliued  in  one  of  the  Common  Law  Courts  is 
no  grv^und  for  a  transfer  to  the  corresponding 
divisiovs  though  it  may  be  a  good  ground  for 
staying  oroceedings  until  such  costs  are  paid. 
Ibid. 


8. — ^An  action  may,  under  Order  LL  rule  2, 
be  transferred  from  one  division  to  another  by 
the  order  of  a  Judge  at  chambers,  although  he 
is  not  a  Judge  of  the  division  to  which  the  action 
is  assigned.  And  per  Amphlett,  B. — Where  in 
an  action  for  the  possession  of  land  a  counter- 
claim for  the  specific  performance  of  an  agree- 
ment for  a  lease  is  made,  the  action  ought  to  be 
transferred  to  the  Chancery  Division  on  Aprvma 
facie  case  for  specific  performance  being  made 
out.  StUman  v.  May  hew,  46  Law  J.  Bep.  Ezch. 
334 ;  Law  Bep.  1  Ex.  D.  132. 

4. — Motions  for  the  transfer  of  causes  from 
one  division  to  another  of  the  High  Court  should 
be  made  on  notice.  Humphreys  v.  Edwards,  45 
Law  J.  Bep.  Chanc.  112. 

An  order  for  the  transfer  of  a  cause  is  not 
effectual  until  the  sanction  has  been  obtained 
of  the  President  of  the  division  to  which  it  is 
proposed  to  transfer  the  cause.    Ibid. 

5. — The  defendant,  in  an  action  by  a  pur- 
chaser to  rescind  a  contract  for  sale  of  land  and 
recover  the  deposit  (on  the  ground  that  the  de- 
fendant, the  vendor,  had  failed  to  shew  his  title), 
filed  a  counter-claim  for  specific  performance: 
— Held  (reversing  the  Exchequer  Division),  that 
the  action  ought  to  be  transferred  to  the  Chan- 
cery Division.  HoUoway  v.  York  (App.),  Law 
Bep.  2  Ex.  D.  333. 

6. — A  creditor  who  has  obtained  a  judgment 
against  the  executor  of  his  deceased  debtor 
before  a  decree  is  made  for  the  administration 
of  the  debtor's  estate  has  priority  over  other 
creditors,  and  that  priority  is  unaffected  by  32 
k  33  Vict.  c.  46.  But  where  A.,  a  creditor,  had 
obtained  in  an  action  in  the  Exchequer  Division 
an  order  nisi  to  sig^  judgment  against  the  exe- 
cutrix of  his  debtor,  and  before  judgment  had 
been  signed  another  creditor  had  obtained  in 
the  Chancery  Division  a  decree  for  the  adminis- 
tration of  the  deceased  debtor's  estate,  A.  waa 
held  to  have  no  priority,  and  the  action  in  the 
Exchequer  Division  was  transferred  to  the 
Chancery  Division,  and  proceedings  therein 
stayed  upon  motion  made  for  that  purpose.  In 
re  Stubbs.  Hanson  v.  Stubbs,  47  Law  J.  Bep. 
Chanc  671 ;  Law  Bep.  8  Ch.  D.  154. 

7. — On  a  summons  by  an  executor  under 
Order  LI.  rule  2  a,  for  the  transfer  from  the 
Exchequer  to  the  Chancery  Division  of  an  action 
by  a  creditor  of  the  estate  against  the  executor 
personally,  which  alleged  that  the  executor  had 
committed  a  devastavit,  but  which  had  been 
commenced  after  an  order  had  been  made  for 
the  admhustration  of  the  testatrix's  estate ;  and 
for  a  stay  of  proceedings  in  such  action  after  it 
had  been  transferred, — Held,  that  the  executor 
was  entitled  to  a  transfer  of  the  action;  but 
the  Court  refused  to  stay  the  proceedings  on  the 
ground  that  an  executor  cannot  escape  liability 
by  reason  of  an  administration  order  having 
been  made.  In  re  Timm^,  47  Law  J.  Bep. 
Chanc.  831. 

8. — The  defendant  in  an  action  for  trespass 
to  land  pleaded  that  the  plaintiff  had  agreed  to 
grant  him  a  right  of  way  over  the  land,  and 
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connter-claiined  for  rectification  of  oonveyance 
bj  insertion  of  each  right  of  way,  and  also  for 
specific  performance  of  a  certain  alleged  agree- 
ment. On  application  bj  the  defendant  to 
transfer  the  action  to  the  Chancery  Division, — 
Held,  that  (supposing  ti^e  Gonrt  of  Appeal  had 
power  to  order  the  transfer  without  the  consent 
of  the  President  of  the  division  in  which  the 
action  was)  the  relief  asked  by  the  defendant 
was  not  a  sufficient  ground  for  ordering  the 
transfer  of  the  action.  Storey  v.  Waddle  (App.), 
Law  Bep.  4  Q.B.  D.  289. 

9. — A  collision  having  occurred  between  two 
ships,  by  which  besides  damage  to  cargo,  per- 
sonal injuries  were  occasioned  to  a  fireman  on 
board  one  ship,  an  action  in  the  Admiralty  Divi- 
sion by  the  owners  of  that  ship  resulted  in  the 
other  ship  being  adjudged  solely  to  blame.  The 
owners  of  the  latter  having  thereupon  Instituted 
a  limitation  action  also  in  the  Admiralty  Divi- 
sion, the  fireman,  the  present  plaintiff,  issued  a 
writ  in  the  Queen's  Bench  Division,  claiming 
1,000^.  damages  for  personal  injuries  from  the 
owners  of  the  delinquent  ship.  By  the  state- 
ment of  claim  in  the  limitation  action,  it  was 
alleged  that  the  fireman's  was  the  only  claim 
arising  out  of  the  collision  in  respect  of  personal 
injuries,  and  that  it  was  for  6002.  The  defen- 
dants, of  whom  the  fireman  was  nominally  one, 
replied  that  his  claim  was  for  1,0002.  Judgment 
was  given  in  the  limitation  action  on  this  basis. 
Under  these  circumstances  the  fireman's  action 
was  transferred  from  the  Queen's  Bench  Division 
to  the  Admiralty  Division  upon  application 
made  by  the  defendants  under  Order  LI.  rule  2. 
Hdmkifu  V.  Morgan,  49  Law  J.  Rep.  Q.B.  618. 
[And  see  ADicntALTT,  30.] 

(h)  From  one  Judge  of  Clumoery  Dimtion  to 

another. 

10.— The  CJourt  of  Appeal  has  no  jurisdiction 
to  transfer  any  proceeding,  but  the  order  must 
be  made  by  the  Lord  Chancellor.  Where  the 
parties  consent  to  a  transfer  to  be  made  by  the 
Lord  Chancellor,  the  order  must  be  made  on 
sending  in  the  papers  to  his  secretary.  In  re 
Hutley.  Dea/rdt  v.  Putt  (App.),  46  Law  J.  Bep. 
Chanc.  79 ;  Law  Rep.  1  Ch.  D.  11. 

U. — An  action  was  brought  and  a  decree 
made  in  the  Chancery  Division  for  the  admini- 
stration of  the  personal  estate  of  A.,  and  for  an 
enquiry  whether  his  moiety  of  certain  real  estate 
had  become  assets  of  his  partnership  business 
carried  on  with  B.  B.,  the  surviving  partner, 
brought  an  action  for  winding  up  the  partner- 
ship in  another  branch  of  the  C&ancery  Division : 
— Held,  that  B.'s  action  ought  to  be  transferred 
to  the  Judge  before  whom  the  action  for  admi- 
nistration was  pending.  Davis  v.  i>arw,  48  Law 
J.  Rep.  Chanc.  40. 

12. — Order  LI.  rule  2  applies  only  to  transfers 
from  one  division  to  another,  and  not  to  trans- 
fers from  one  Judge  to  another  of  the  same 
division.  When  one  Judge  of  the  Chancery 
Division  is  not  sitting,  a  Judge  of  the  Court  of 


Appeal  may,  on  the  request  of  the  Lord  Chan- 
cellor, hear  applications  assigned  to  the  absent 
Judge.  Chajman  v.  The  Beat  Property  Trutt 
iLm.)y  Law  Rep.  7  Ch.  D.  732. 

(c)  To  or  from  if^erior  Court, 

13. — A  plaintiff  had  entered  his  action,  being 
an  action  for  specific  performance  of  a  contract, 
for  trial  in  the  Associates'  Book  for  Middlesex. 
Motion  by  the  defendant  to  have  it  struck  out 
and  entered  in  the  Chancery  Registrar's  book 
allowed.  Motion  by  the  plidntiff  to  have  the 
action  transferred  to  the  County  Court  at  Brad- 
ford, so  as  to  avoid  the  expense  of  bringing  up 
witnesses  to  London,  refused,  although  the  pur- 
chase-money being  under  6002.  the  action  was 
within  the  County  Court  jurisdiction.  Sykes  v. 
Firth,  46  Law  J.  Rep.  Chanc.  627. 

14. — ^Where  a  plaintiff  conmiences  a  suit  in 
the  County  Court,  which  at  the  hearing  is  trans- 
ferred to  the  High  Court  because  the  subject- 
matter  exceeds  &02.,  the  plaintiff  though  suc- 
cessful must  pay  the  costs  of  the  hearing  before 
the  County  Court.  Ward  v.  Wyld,  Law  Rep.  6 
Ch.  D.  779. 

16. — An  action  for  ejectment,  commenced  in 
the  County  Court,  was  transferred  to  the  High 
Court  under  section  3  of  the  County  Courts  Act, 
1866.  After  transfer,  but  before  delivery  of  any 
statement  of  claim,  the  plaintiff  moved  for  dis- 
covery and  production  of  documents  under 
Order  XXXI.  rule  12 :— Held,  that  after  transfer 
the  proceedings  must  be  regulated  by  the  prac- 
tice of  the  High  Court,  and  that  the  plaintiff 
was  not  entitled  to  discovery  before  delivery  of 
a  statement  of  claim.  Damet  v.  WiUUmSy  49 
Law  J.  Rep.  Chanc.  362;  Law  Rep.  13  Ch.  D. 
660. 

[And  see  Admtralty,  30.] 

(HH)  Tbial. 

(a)  Place  of  trial, 

1.— A  plaintiff  who  had  set  down  an  action 
for  trial  before  a  Judge  of  the  Chancery  Divi- 
sion, applied  to  have  a  preliminary  issue  of  fact 
tried  at  (tester,  and  the  trial  of  the  action 
postponed.  TTia  application  was  refused  on  the 
ground  of  delay.  Lloyd  v.  Joneti,  47  Law  J.  Rep. 
Chana  470;  Law  Rep.  7  Ch.  D.  390. 

(b)  Notice  of  trial, 

2.— Notice  of  trial  of  an  action  «*  in  Middle- 
sex" held  sufficient  notice  of  trial  before  a 
Judge  in  the  Chancery  Division.  Harris  v. 
Gamble,  47  Law  J.  Rep.  Chanc.  344  ;  Law  Rep. 
7  Ch.  D.  877. 

8. — The  defendants  delivered  a  statement  of 
defence  and  counter-claim ;  the  plaintiffs  replied, 
their  reply  not  closing  the  pleadings,  and  at 
the  same  time  gave  notice  of  trial.  Next  day 
they  entered  the  action  for  trial : — Held,  that 
the  action  must  be  struck  out  of  the  cause  list, 
on  the  ground  (per  Kelly,  C.B.),  that  the  entry 
for-  trial  was  irregular,  and  (per  Stephen,  J.), 
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that  the  notice  of  trial  and  consequently  the 
entry  were  irregular.  The  Metropolitan  Inner 
Circle  Completion  JRaihvay  Company  v.  The 
Metrqpolita/n  Railway  Company,  49  Law  J.  Rep. 
Exch.  606 ;  Law  Bep.  6  Ex.  D.  196. 

4.— By  Order  XXXVI.  rule  8,  a  plaintiff  is 
entitled  as  of  right  to  give  notice  of  trial  with 
his  reply,  even  though  the  reply  may  not  for- 
mally dose  the  proceedings.  Asquith  v.  Mol^ 
neauxt  49  Law  J.  Bep.  Q.B.  800. 
[And  see  T  1  supra.] 

(0)  Sepcurate  issues  or  questions  of  lam  or  foot, 

6.— Rule  26,  Order  XXXYI.  applies  to  cases 
where  Courts  of  law  and  equity  had  concurrent 
jurisdiction.  Where  the  defendant  desires  a 
jury,  rule  26  is  not  to  be  put  in  force  without 
special  reason ;  and  in  an  action  to  restrain 
carrying  on  works  as  a  nuisance,  the  reason- 
ableness of  the  mode  of  working  is  not  proper 
to  be  put  in  issue.  West  v.  WhiUy  46  Law  J. 
Bep.  Ghana  833 ;  Law  Bep.  4  Ch.  D.  631. 

6. — ^Where  the  dedsion  of  a  question  of  law 
rendered  the  decision  of  complicated  questions 
of  fact  unnecessary,  the  Court  at  the  hearing 
decided  the  question  of  law  first.  Pooley  v. 
Driver,  Law  Bep.  6  Ch.  D.  468. 

7. — After  the  issue  of  the  writ  and  appear- 
ance entered,  a  Judge  has  power  at  any  time 
under  Order  XXX  TV.  rule  2  to  make  an  order 
for  a  question  of  law  to  be  raised  for  the  opinion 
of  the  Court,  if  upon  all  the  facts  brought  to 
his  notice  on  the  application,  such  an  order 
appears  to  him  to  be  expedient.  The  Metropo- 
litem  Board  of  Works  v.  The  New  Rvcer  Company 
(App.),  46  Law  J.  Bep.  Q.B.  183;  Law  Bep.  2 
Q.B.  D.  67  ;  on  appeal  from  the  Queen's  Bench 
Division,  46  Law  J.  Bep.  Q.B.  769 ;  Law  Bep.  1 
Q.B.  D.  727. 

Semble,  per  Cockbum,  L.C.J.,  that  the  Court 
of  Appeal  will  not  review  t^e  discretion  of  a 
Divisional  Court  as  to  the  making  of  such  an 
order.    Ibid. 

8. — The  Court  has  power  to  order  an  action, 
as  well  as  a  question  or  issue  of  fact,  to  be  tried 
at  the  assizes.  Wood  and  Ivery  (Ztm.)  v.  Ham" 
hlet,  47  Law  J.  Bep.  Chanc.  113 ;  Law  Bep.  6 
Oh.  D.  612. 

By  rules  of  Court,  December,  1876,  Order 
XXXVI.  rule  29a,  the  order  directing  such  trial 
must  state  on  its  face  the  reason  for  which  it  is 
m>edient  that  the  action  should  be  so  tried. 
Where  both  parties  wished  it,  and  the  action 
was  for  damages  only,  and  related  to  land  in 
the  county  where  the  great  majority  of  the 
witnesses  resided,  the  Court  made  tifie  order, 
stating  these  facts  on  its  face  as  the  reason. 
Semble,  the  mere  wish  of  the  parties  without 
other  circumstances  is  not  sufficient  reason. 
Ibid. 

9. — In  all  actions  in  the  Chancery  Division 
where  there  are  distinct  questions  of  fact  in 
dispute  between  the  parties  to  be  tried  by  a 
Judge  without  a  jury,  the  Judge  need  not  neces- 
sarily order  the  question  of  fact  to  be  tried  as 


specific  issues  before  the  hearing  of  the  action, 
but  he  should  try  such  questions  as  they  would 
be  tried  in  actions  in  the  Common  Law  Divi- 
sions, that  is,  his  findings  on  matters  of  fact, 
and  his  judgment  on  questions  of  law  arising 
upon  those  findings,  must  properly  be  treated 
as  separate  acts  to  be  dealt  with  if  objected  to 
by  separate  proceedings  by  way  of  appeal, 
Krchl  V.  Bwrrell  (App.),  48  Law  J.  Bep.  Chanc. 
262  ;  Law  Bep.  11  Ch.  D.  146. 

The  words  in  the  latter  part  of  Order  XXXTX. 
rule  1  do  apply  to  actions  commenced  in  the 
Chancery  Division,  but  tried  by  one  of  the 
Judges  of  the  Common  Law  Divisions  with  a 
juiy,  but  do  not  include  actions  conmienced 
and  tried  by  a  Judge  alone  in  the  Chancery 
Division.    Ibid. 

10. — Order  on  plaintiff's  application  for 
determination  of  two  simple  issues  as  against 
two  of  several  defendants  granted  on  terms  of 
the  plaintiff  not  seeking  any  further  relief 
against  such  defendants,  and  undertaking  to 
d^continue  such  part  of  the  action  as  the  Court 
should  direct.  The  Erwma  Silver  Mining  Com* 
pony  V.  Orant,  Law  Bep.  11  Ch.  D.  918. 

11. — One  issue  in  an  action  will  be  directed 
to  be  tried  before  another  only  on  very  special 
grounds.  In  a  partnership  action  a  defen- 
dant set  up  by  counter-claim  an  agreement 
by  the  plaintiff  for  sale  to  the  defendant  of 
his  (the  plaintiff's)  interest  in  the  partner- 
ship at  a  stated  price : — Held,  that  the  defen- 
dant was  not  entitled  under  Bules  of  Court, 
1876,  Order  XXXVI.  rule  6,  to  have  the  issue 
raised  by  his  counter-claim  tried  before  the 
plaintiff's  issues  in  the  action.  The  Emma  Siher 
Mining  Company  v.  6h'ant  (see  last  case)  ex- 
plained in  reference  to  the  exceptional  cases 
in  which  the  Court  will  accede  to  applications 
under  Order  XXXVL  rule  6.  Pierey  v.  Young, 
Law  Bep.  16  Ch.  D.  476. 

12.— The  defendant,  under  Order  XXXVL 
rule  3,  moved  that  certain  specified  issues  of 
fact  might  be  tried  before  a  Judge  or  jury  in 
the  country: — Held,  first,  that  the  Court  was 
bound  to  order  the  trial  subject  to  the  discretion 
given  by  rule  26,  and  it  not  appearing  desirable 
to  direct  a  trial  without  jury  the  motion  was 
acceded  to,  the  issues  to  be  settled  in  chambers : 
— Held,  secondly,  that  the  defendant  ought  to 
have  given  notice  out  of  Court  without  moving 
for  an  order,  and  should  have  required  the 
issues  of  fact  to  be  tried  without  specifying 
any  particular  issues.  No  costs  allowed  the 
defendant.  Powell  v.  WUHams,  Law  Bep.  12 
Ch.  D.  234. 

Right  to  begin :  testamentary  cause,    [See  Pro- 
bate, 31.1 

(<Q  Trial  hy jury:  right  to, 

13. — One  of  several  defendants  is  not  en* 
titled,  under  Order  XXXVL  rule  3,  to  trial  by 
jury  in  opposition  to  or  without  the  consent  of 
the  others.  Order  XXXVL  rule  26  gives  the 
Court  a  discretion  as  to  allowing  a  trial  by  jury 
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in  aU  caseB  of  fraud  and  in  cases  raising  qnes- 
tions  which  were  properly  within  the  Chancery 
jurisdiction  before  the  Judicature  Act.  Back 
V.  Hayt  Law  Rep.  5  Ch.  D.  236. 

14. — The  Court  of  Appeal  will  not,  except  in 
a  very  strong  case,  interfere  with  the  discretion 
of  a  Judge  as  to  mode  of  trial.  RuMtan  v.  Tobin 
(App.),  Law  Rep.  10  Ch.  D.  668. 

The  plaintiff  gave  notice  of  trial  by  a  jory  of 
a  Chancery  action  to  set  aside  an  agreement  on 
the  ground  of  fraudulent  representation : — Held 
(on  motion  by  the  defendant)  that  the  action 
ought  to  be  tried  by  a  Judge  alone.    Ibid. 

16. — A  plaintiff  had  entered  his  action,  being 
an  action  for  specific  performance  of  a  contract, 
for  trial  in  the  Associates'  Book  for  Middlesex. 
Motion  by  the  defendant  to  have  it  struck  out 
and  entered  in  the  Chancery  R^;istrar*s  book 
allowed.  Syket  v.  Firth,  46  Law  J.  Bep.  Chanc. 
627. 

16. — Semble,  per  James,  L.J.,  and  Mellish, 
L.J.,  in  all  cases  which  would  formerly  have 
come  within  the  jurisdiction  of  the  Court  of 
Chancery,  the  Judge  may,  under  Order  XXXVL 
rule  26,  direct  a  trial  of  the  facts  without  a 
jury,  except  in  those  particular  cases  in  which 
a  jury  might  previously  have  been  demanded. 
Whether  in  actions  in  the  Chancery  Division, 
which  must  formerly  have  been  brought  at 
Common  Law,  the  Court  can,  against  the  wish 
of  the  parties,  direct  a  trial  of  questions  of  fact 
without  a  jury,  quaere.  Swindell  v.  Tke  BiV' 
mingham  Syndicate;  The  Birmingham  Syndicate 
V.  Swindell  (App.),  46  Law  J.  Bep.  Chanc.  766 ; 
Law  Bep.  3  Ch.  D.  137. 

17. — The  plaintiff  in  a  creditor's  administra- 
tion suit  instituted  before,  but  in  which  issue 
was  joined  after  the  1st  of  November,  1876, 
gave  the  defendant  notice  of  trial  with  a  jury 
in  Middlesex,  but  subsequently  proposed  that 
the  trial  should  be  before  a  Judge  only.  The 
defendant  having  claimed  trial  by  jury, — Held, 
that  he  was,  under  Order  XXXVI.  rule  8  (1876), 
entitled  to  have  the  action  so  tried.  Clarke 
V.  CJooksan,  46  Law  J.  Bep.  Chanc.  762 ;  Law 
Bep.  2  Ch.  D.  746. 

Where  the  case  is  one  for  a  jury,  the  right  of 
the  plaintiff  or  defendant  under  rule  3  should 
not  ordinarily  be  interfered  with  by  the  Court 
under  rule  26.    Ibid. 

Actions  in  the  Chancery  Divisions  for  trial 
by  jury  should  be  set  down  in  Middlesex  unless 
the  statement  of  claim  mentions  some  other 
place  of  trial,  under  Order  XXXVI.  rule  1. 
Ibid. 

A  Judge  of  the  Chancery  Division  can,  in  any 
case  under  Order  XXXVI.  rules  27  and  29, 
direct  issues  to  be  tried  by  a  Judge  with  a  jury, 
and  order  a  trial  at  the  assizes  or  at  the  sittings 
in  London  or  Middlesex ;  but,  having  regard  to 
sections  29,  30,  37,  42  and  43  of  the  Judicature 
Act,  1873,  and  Orders  XXVI.  XXXVI.  rules  1, 8, 
16,  and  XXXTX.  cannot  himself  try  a  case  with 
a  jury.    Ibid. 

18* — ^In  a  suit  for  specific  performance,  which 
was  commenced  before  the  Judicature  Act  came 


into  force,  and  in  which  the  plaintiff  claimed 
damages  against  one  of  the  defendants,  the 
plaintiff,  acting  on  a  notice  lately  issued  by  the 
senior  registrar,  entered  the  action  with  the 
associates  of  the  Exchequer  Division  for  trial 
before  a  Judge  and  special  jury : — Held  (on  a 
motion  by  the  defendants),  that  the  action 
might  be  heard  before  the  Vice-Chancellor,  that 
under  Order  XXXVL  rules  3,  26,  a  plaintiff  has 
no  absolute  right  to  have  his  action  tried  before 
a  Judge  and  jury,  but  that  the  Court  or  a 
Judge  has  a  discretion  in  the  matter,  and  that 
the  action,  being  one  for  specific  performance, 
was  a  proper  one  to  be  tried  by  a  Judge  of  the 
Chancery  Division.  PiUey  v.  Baylis,  46  Law  J. 
Bep.  Chanc.  847 ;  Law  Bep.  6  Ch.  D.  241. 

19. — ^In  an  action  for  an  injunction  to  re- 
strain the  defendant  from  permitting  a  building 
to  continue  erected  so  as  to  obstruct  the  alleged 
ancient  lights  of  the  plaintiffs,  where  notice  of 
trial  had  been  given,  and  the  defendant  claimed 
to  have  a  jury, — Held,  that  under  Bnles  of 
Court,  1876,  Order  XXXVI.  rule  3,  the  defen- 
dant had  the  right  which  he  claimed ;  and  that 
the  case  being  apparently  of  a  nature  fit  to  be 
tried  by  a  jury,  the  right  should  not  be  inter- 
fered with  by  the  exercise  of  the  discretion 
given  to  the  Court  by  rule  26.  Bordier  v.  Bur- 
rell,  46  Law  J.  Bep.  Chanc.  616 ;  Law  Bep.  6 
Ch.  D.  612. 

20.* Where  there  is  more  than  one  defen- 
dant, and  all  do  not  desire,  that  is,  do  not 
request  a  trial  before  a  jury,  the  Court  will  not 
comply  with  the  request  of  one  defendant  to 
have  the  action  tried  before  a  jury  unless  it  is 
of  opinion  that  the  case  comes  within  the  27th 
rule  of  Order  XXXVI.  The  refusal  of  one 
defendant  does  not  prevent  an  action  being 
tried  before  a  jury;  but  it  imposes  on  the 
defendant  who  desires  such  a  trial  the  duty  of 
shewing  that  it  is  more  convenient.  ^Rrekinue 
V.  Bamett,  47  Law  J.  Bep.  Chanc.  689. 

21.— The  plaintiffs  brought  an  action  to  re- 
strain the  defendants  from  infringing  their 
patent  and  trade-mark.  The  only  issue  of  fiict 
m  the  action  was  whether  in  one  instance  the 
defendants  had  or  had  not  sold  goods  represent- 
ing them  to  be  of  the  plaintiffs'  manufacture. 
The  defendants  desired  to  have  the  action  tried 
before  a  Judge  and  special  jury : — Held  that  it 
was  a  proper  case  for  the  Judge  to  exercise  his 
discretion  under  Order  XXXVI.  rule  26,  and  to 
retain  the  action  in  the  Chancery  Division. 
Sprat^t  Patent  v.  Ward  ^  Chmpany,  48  Law  J. 
Bep.  Chanc.  646 ;  Law  Bep.  11  Ch.  D.  240. 

Order  t^t^^  rule  3  does  not  entitle  the  de- 
fendant to  give  notice  that  he  desires  to  have 
•*the  action,"  but  only  the  "issues  of  fact" 
tried  before  a  Jud^  and  jury.    Ibid. 

22. — The  plaintiffs  brought  an  action  to 
restrain  the  defendant  from  selling  or  adver- 
tising as  **  Singer  machines  "  sewing  machines 
not  of  the  plaintiffs' manufacture.  The  defence 
was  that  the  word  "  Singer  "  signified,  not  ma- 
chines of  any  character  made  by  the  plaintiflb, 
but  a  class  of  machines  having  a  particular 
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system  of  oonsfcraotion.  The  defendant  moved 
to  have  certain  issues  of  fact  tried  before  a 
jury,  and  that  the  action  might  be  transferred 
to  a  Common  Law  Division : — Held,  that  it  was 
a  proper  case  for  the  Judge  to  exercise  his  dis- 
cretion under  Order  X^^YI.  rule  26,  and  to 
retain  the  action  in  the  Chancery  Division. 
The  Singer  Mam^actuHng  Contpamy  v.  Loog^  48 
Law  J.  Rep.  Chanc.  647  ;  Law  Bep.  11  Ch.  D.  666. 
23. — Where  in  an  action  as  to  the  ownership 
of  land  and  the  obstruction  of  a  right  of  way 
in  the  country,  the  defendants  had  given  notice 
under  Rules  of  Court,  1875,  Order  XXXVL 
rule  3,  for  the  trial  of  issues  of  fact  by  a  jury,  on 
motion  by  the  plaintiff  that  the  action  might  be 
tried  by  a  Judge  without  a  jury : — Held,  that, 
as  it  appeared  that  the  question  in  the  action 
was  mainly  one  of  title  depending  on  certain 
conveyances,  plans  and  photographs,  it  could 
be  more  conveniently  tried  without  a  jury 
under  Order  XXXVL  rule  26.  WedderJnvm  v. 
Pickerinff,  Law  Rep.  13  Ch.  D.  769. 

[And  see  Bakkbuptct,  M  36 ;  Patbnt,  S3.] 

(0  Mode  of  trial. 
(1)  Searing  eoumel,  ^o. 

24. — The  order  in  which  the  speeches  of 
counsel  on  the  trial  of  an  action  with  witnesses 
are  to  be  made,  pointed  out.  Mno  v.  Rudkin, 
Law  Rep.  6  Ch.  D.  160. 

25. — In  actions  which  come  on  for  hearing 
on  motion  for  trial,  where  the  questions  of  fact 
have  to  be  decided  apart  from  questions  of  law, 
only  one  coimsel  on  each  side  will  be  heard  on 
the  trial  of  questions  of  ^t.  Qminffton  v. 
efilHaU,  46  Law  J.  Rep.  Chanc.  273 ;  Law  Rep. 
1  Ch.  D.  694. 

26. — ^Where,  at  the  trial  of  an  action  with 
witnesses,  the  leading  counsel  has  opened  his 
case,  and  put  in  his  evidence,  either  the  leading 
counsel  or  his  junior  may  sum  up  the  evidence, 
but  so  that  only  one  counsel  shall  be  heard 
after  the  evidence  has  been  put  in.  Metzler  v. 
Wood,  47  Law  J.  Rep.  Chanc.  139. 
^  27. — A  plaintiff  seeking  alternative  incon- 
sistent relief  against  different  defendants  has 
a  right  to  have  the  first  alternative  tried  out. 
In  such  actions  counsel  for  the  second  defen- 
dant may  address  the  Court  against  and  cross- 
examine  the  witnesses  of  his  co-defendant. 
Child  V.  Stenning,  47  Law  J.  Rep.  Chanc.  371 ; 
Law  Rep.  6  Ch.  D.  696. 

C.  was  lessee  under  W.  of  premises  over 
which  S.  claims  a  right  of  way.  C.  brought 
an  action  by  which  he  claimed  an  injunction 
against  S.,  or  in  the  alternative  damages  from 
W.  under  a  covenant  for  quiet  enjoyment.  The 
injunction  was  refused  with  costs  and  damages 
assessed  against  W.,  with  costs  of  the  action 
against  himself,  but  without  the  costs  of  the 
claim  against  8.    Ibid. 

(2)  Where  notice  given  to  tMrd  party, 

28* — ^In  an  action  for  non-acceptance  of  goods 
the  defendants  pleaded  (among  other  things) 


that  they  bought  as  brokers  for  principals,  A. 
and  B.,  as  the  plaintiffs  knew,  and  that  the 
goods  were  not  according  to  contract,  and  were 
therefore  refused  by  the  defendants,  and  A. 
and  B.  respectively.  The  defendants  served 
notices  on  A.  and  B,  under  Order  XYI.  rule  18 
of  the  Judicature  Act,  claiming  an  indemnity 
from  them,  as  the  goods  were  ordered  on  their 
behalf.  It  was  admitted  that  the  clause  as  to 
quality  was  the  same  as  between  the  plaintiffs 
and  the  defendants,  on  the  one  hand,  and  the 
defendants  and  A.  and  B.  on  the  other : — Held, 
that  the  notice  had  been  properly  given,  and 
that  the  Court  would,  under  rule  21,  give  direc- 
tions as  to  the  mode  of  trial.  Order  made  in 
the  case  that  A.  should  be  at  liberty  to  appear 
and  contest  the  question  of  quality,  being  bound 
by  the  result  of  the  trial.  Question  of  costs 
reserved  till  after  the  trial.  Beneeke  v.  Frost, 
46  Law  J.  Rep.  Q.B.  693 ;  Law  Rep.  1  Q.B.  D. 
419. 

(3)  ffearing  in  oamera, 

29« — The  Court  has  no  power  to  hear  any 
case  in  private,  even  with  the  consent  of  the 
parties,  except  cases  which  relate  to  lunatics  or 
wards  of  Court,  and  cases  in  which  the  whole 
object  would  be  defeated  by  a  trial  in  public, 
and  cases  in  which  the  practice  of  the  Eccle- 
siastical Courts  is  preserved  under  the  22nd 
section  of  the  Divorce  Act  (20  &  21  Vict.  c.  86). 
Nagle-OiUmaai  v.  Christopher,  46  Law  J.  Rep. 
Chana  60;  Law  Rep.  4  Ch.  D.  173. 

(4)  Jury  oases  in  Chancery  Division :  new 

trial. 

80. — Actions  in  the  Chancery  Division  to  be 
tried  by  jury  will  be  tried  in  the  county  or  place 
named  in  the  statement  of  claim,  or  (if  no  place 
be  named)  will  be  placed  in  the  list  of  actions 
for  trial  in  the  county  of  Middlesex,  in  exactly 
the  same  way  as  actions  in  the  Queen's  Bench, 
Common  Pleas  and  Exchequer  Divisions.  Wear- 
ner  v.  Mwrdoch  ;  M'wrdoch  v.  Warner  (App.),  46 
Law  J.  Rep.  Chanc.  121 ;  Law  Rep.  4  Ch.  D. 
160. 

Semble,  that  a  motion  for  a  new  trial  of  an 
action  in  the  Chancery  Division  must  be  made 
to  the  Judge  of  that  Division  to  whose  Court 
the  action  is  attached.    Ibid. 

Per  Bramwell,  J.A. — The  provisions  of  rule  4, 
of  the  Orders  of  December,  1876  (amending 
Order  XXXVL  rule  29),  which  require  an  order 
directing  the  trial  of  an  action  in  the  Chancery 
Division,  or  of  any  issue  therein,  at  the  Assizes, 
or  at  the  London  or  Middlesex  sittings  of  any 
other  Division,  to  state  the  reasons  for  the  order, 
apply  only  to  cases  where  a  special  order  for 
such  a  trial  is  made,  under  Order  XXXYI.  rules 
1  or  29,  and  not  in  the  ordinary  case  where  the 
action  goes  into  the  list  without  any  order. 
Ibid. 

(6)  Verdict  on  several  issues, 

31. — ^Where  there  are  several  distinct  issues 
to  be  tried  in  one  action,  it  is  competent  to  the 
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Judge,  in  his  discretion,  and  without  the  consent 
of  the  parties,  to  accept  the  verdict  of  the  jury 
upon  mose  issues  on  which  they  are  able  to 
agree,  and  discharge  them  upon  the  others  with- 
out invalidating  the  trial,  leaving  the  parties, 
if  they  think  fit,  to  take  down  me  undecided 
issues  to  a  new  trial ;  and  the  Court  will  give 
judgment  on  the  decided  issues,  and  has  power, 
if  asked,  to  send  down  the  undecided  issues  to 
a  new  trial.  Monk  v.  lioaet,  45  Law  J.  Bep. 
C.P.  506. 

Amendment  at  trial    [See  W  27-34.] 

Default  of  appetvramee  at,    [See  C  5,  6  infra.] 

Evidence  on,    [See  supra  K 19-26.] 

JFbreoloture :  preliminary  aecount :  isiuei  raised 
hy  tuhsequent  jpleadingt.  [See  MoBTQAGB, 
49.] 

Without  jwryt  where  there  is  agreement  to  take 
evidence  liy  ciffidavit,    [See  K  11  supra.] 

Trustee  Aet 

Under,    [See  Tbustbb  Aot,  9-18.] 
Trustee  Selief  Aet 

Under,    [See  Tbustbb  Bblibf  Act.] 

Undertaking. 

Undertaking  not  to  appeal, 

32.  Where  a  claim  under  a  winding-up  was  re- 
fused, and  the  counsel  for  the  liquidator  asked 
the  counsel  for  the  claimant  whether  he  intended 
to  carry  the  case  further,  and  on  being  informed 
that  he  did  not,  said  that  he  should  not  ask  for 
costs,  and  an  order  was  drawn  up  HigmiHiiiTig 
the  claim  without  costs,  and  not  containing  any 
undertaking  not  to  appeal: — Held,  that  no 
undertaking  not  to  appeal  having  been  embodied 
in  the  order,  an  appeal  would  lie.  In  re  The 
Hull  and  Coumty  Bank.  Trotter's  Claim  (App.), 
Law  Bep.  13  Ch.  D.  261. 

Damages,  as  to:  discontinuance.  [See  supra 
G  1.] 

Mistake,  by :  order  not  enforced,  [See  O  3  supra.] 
Vaoation. 

Absence  of  Judge,    [See  GO  12  supra.] 
Vesting  order.    [See  Tbustbb  Act.] 
Want  of  proseoution. 

Dismissal  of  action  for,    [See  H  1-8  supra.] 
Wilful  default. 

Action  charging:    leave  of  oowrt  when   re- 
quired,    [See  Administbation,  36.] 

Withdrawal. 

Consent,  of.    [See  Counsel,  2 ;  E  3 ;  B  3-5 
supra.] 

Defence,  of,    [See  W  24  supra.] 

Witness. 

Costs  of,    [See  Costs,  101, 102.] 

Costs  of  mere  witness.    [See  Witness.] 

Examination  upon  accounts.     [See  A  4,  6 
supra.] 


Examination  of:     bankruptcy  proeeedimgs, 
[See  Bahkbuptot,  M  46,  46.] 

Writ  of  poisaiiioii.    [See  Bbcbiybb,  16.] 

(II)    WBIT  op  SUMMONa 

(a)  Indtfrsement  of, 

1. — In  the  case  of  substituted  service  it  is  not 
necessary  to  indorse  on  the  writ  the  date  of  ser- 
vice, as  provided  by  Order  IX.  rule  13,  in  order 
to  proceed  by  default.  Dymond  v.  Croft  (No.  2), 
(App.),  46  Law  J.  Bep.  Chanc.  604 ;  Law  Bep. 
3  Ch.  D.  612. 

2.— If  a  plaintiff  desires  an  injunction  or  a 
receiver,  in  addition  to  other  relief,  he  should 
indorse  his  writ  with  a  claim  accordingly.  Cole- 
bourne  V.  Coleboume,  46  Law  J.  Bep.  Chanc. 
749 ;  Law  Bep.  1  Ch.  D.  690. 

Creditor's  action,  form  of,    [See  Administba- 
tion,  33-36.] 

(b)  Writ  specially  indorsed, 
(1)  Eorm  qf  indorsement, 

3, — The  plaintiff  claimed  by  indorsement  on 
his  writ  of  summons  a  certain  sum  from  the 
defendant  as  "  contribution  to  payment  of  cer- 
tain bills  and  promissory  notes  in  which  he  and 
the  plaintiff  were  jointly  liable,  kc,,"  without 
specifying  any  dates  or  giving  further  parti- 
culars of  his  claim :  Held,  that  the  writ  was  not 
specially  indorsed  under  Order  ni.  rule  9  of  the 
Bules  of  Court,  1876.  Walker  v.  Meks,  47  Law 
J.  Bep.  Q.B.  27 ;  Law  Bep.  3  Q.B.  D.  8. 

4u — The  plaintiff  applied  to  sign  judgment 
under  Order  XIV.  rule  1,  on  the  following  spe- 
cial indorsement:  *'The  plaintiff's  claim  is 
492.  6f .  Sd.  The  following  are  the  particulars  : 
1879,  Feb.  14.  To  goods,  16*.  Id."  Several 
similar  items  followed,  and  the  list  ended  with, 
**  May  21,  British  Bank  draft  returned,  201." 
Credit  was  given  for  certain  cash  payments,  and 
also  for  20/.  «*  Credit  by  British  Bank  draft," 
and  the  amount  claimed  represented  the  balance 
on  the  whole  account: — Held  (affirming  the 
judgment  of  the  Common  Pleas  Division),  that 
the  indorsement  was  a  sufficient  special  indorse- 
ment. Smith  V.  WHson  (App.),  49  Law  J.  Bep. 
C.P.  96 ;  Law  Bep.  4  C.P.  D.  392. 

(2)  Demurrer  to, 

6. — ^A  writ  specially  indorsed  in  lieu  of  a 
statement  of  claim  is  equivalent  to  ordinary 
pleading.  Therefore,  where  the  plaintiff  spe- 
ciaUy  indorsed  his  writ  with  a  claim  shewing  no 
cause  of  action,  and  gave  notice  under  Order 
XXI.  rule  4,  that  the  special  indorsement  was 
the  statement  of  claim,  the  defendant  was 
allowed  to  demur.  Hobertson  v.  Howard,  47 
Law  J.  Bep.  C.P.  480 ;  Law  Bep.  3  C.P.  D.  280. 

(3)  Where  corporation  plaintiffs. 

6. — Where  the  plaintiff  in  an  action  is  a  cor- 
poration. Order  XIV.  rule  1,  does  not  apply, 
because  the  affidavit  "verifying  the  cause  of 
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action  and  swearing  that  in  his  belief  there  is 
no  defence  to  the  action  "  can  only  be  made  by 
the  plaintiff  in  person,  and  an  affidavit  by  the 
secretary  or  other  officer  of  the  corporation  is 
not  sufficient.  Th>6  Bank  of  Montreal  v.  Cameron 
(App.),  46  Law  J.  Bep.  Q.B.  426 ;  Law  Rep.  2 
Q.B.  D.  636. 

(4)  Order  for  pwrHouUvrt, 

7.— The  rule  which  formerly  existed  not  to 
compel  a  plaintiff  to  state  the  items  of  sums  for 
which  he  has  voluntarily  given  credit  to  the 
defendant  in  his  particulars  of  demand,  is,  since 
the  Judicature  Act,  no  longer  applicable,  and 
the  defendant  can  require  the  plsuntiff  to  state 
such  items,  unless  they  are  such  as  would  be 
more  within  the  knowledge  of  the  defendant 
than  of  the  plaintiff.  Therefore  where,  in  an 
action  on  a  builder's  contract,  the  plaintiff  in 
his  particulars,  on  a  specially  indorsed  writ, 
gave  credit  to  the  defendant  for  a  lump  sum 
"for  work  not  performed,"  and  for  another 
lump  sum  for  **  bricks,  goods  and  worlra,"  the 
Ck>urt  held  that  the  defendant  was  entitled  to 
have  an  account,  with  dates  and  items,  as  to 
these  two  lump  sums.  Qodden  v.  Corgten,  49 
Law  J.  Bep.  C.P.  112 ;  Law  Bep.  6  O.P.  D.  17. 

(6)  Leave  to  defend, 

8« — Where  in  answer  to  an  application  by 
the  plaintiff  under  Order  XIV.,  rule  1,  of  the 
Judicature  Act,  1876,  for  liberty  to  sign  final, 
judgment  for  the  amount  endorsed  on  a  spe- 
cially endorsed  writ,  the  defendant  makes  an 
affidavit  that  he  has  a  good  defence  to  the 
action  on  the  merits,  and  shews  also  by  such 
affidavit  that  there  is  some  substantial  defence, 
as  where  the  amount  claimed  to  be  due  for 
work  done  by  the  plaintiff  is  one  which  is 
fairly  in  dispute,  the  Judge  to  whom  the  ap- 
plication is  made  ought,  in  the  exercise  of  his 
discretion,  to  give  the  d^endant  leave  to  de- 
fend without  requiring  him  to  bring  the  amount 
into  Court.  Hunnacles  v.  Meiqvita,  46  Law  J. 
Bep,  Q.B.  407 ;  Law  Bep.  1  Q.B.  D.  416. 

9.— When  an  action,  by  a  writ  specially 
endorsed,  is  brought  against  a  guarantor  who 
applies  for  leave  to  defend,  and  there  is  no 
evidence  of  any  acknowledgment  by  him  of 
the  debt,  or  that  a  defence  would  be  mere 
delay  and  vexatious  to  the  plaintiff,  the  de- 
fendant ought  to  be  permitted  to  defend,  in 
order  to  have  the  case  against  him  proved. 
Lloyd's  Banking  Company  {Lm,)  v.  Ogle,  46 
Law  J.  Bep.  Bxch.  606 ;  Law  Bep.  1  Ex.  D.  262. 
10. — Upon  an  application  for  leave  to  si^n 
final  judgment  under  Order  XIV.  rule  1,  the 
defendant,  in  shewing  cause  by  affidavit,  must 
brin^  himself  within  one  of  two  classes  of  cases 
provided  for  by  that  order.  To  be  within  the 
first  he  must  shew  that  he  has  a  good  defence 
to  the  action  on  its  merits,  and  in  such  ajcase 
no  terms  ought  to  be  imposed  upon  him.  "The 
second  class  contains  those  cases  in  which  the 
defendant,  while  failing  to  do  that,  yet  dis- 
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closes  facts  which  may  entitle  him  to  defend, 
and  then  rule  6  of  the  same  Order  applies,  and 
such  terms  may  be  imposed,  as  a  condition  of 
allowiDg  him  to  defend,  as  may  be  thought  fit. 
Ray  V.  Backer  (App.),  48  Law  J.  Bep.  Exch. 
669 ;  Law  Bep.  4  Ex.  D.  279. 

11« — Upon  an  application  by  the  plaintiff  for 
leave  to  sign  final  judgment  under  Order  XIV., 
the  Court  or  Judge  has  a  discretion  to  allow 
the  plaintiff  to  file  an  affidavit  in  reply  to  the 
defendant's  affidavit.  BotheroAn  v.  Priegt,  49 
Law  J.  Bep.  C.P.  104. 

12. — ^When  upon  shewing  cause  against  an 
application  for  leave  to  sign  final  judgment 
under  Order  XTV.,  the  defendant's  affidavit 
admits  part  of  the  claim  to  be  due  and  dis- 
closes a  defence  as  to  the  residue,  there  is  no 
power  under  rule  4  to  require  the  defendant  to 
pay  the  plaintiff  the  amount  admitted  to  be 
due  as  a  condition  of  being  allowed  to  defend 
as  to  the  residue.  The  proper  order  is  that  the 
plaintiff  have  judgment  for  the  amount  ad- 
mitted, the  defendant  to  be  at  liberty  to  defend 
as  to  the  residue.  Dewnu  v.  Se/gmawr^  Law 
Bep.  4  Ex.  D.  80. 

18.— In  an  action  by  a  mortgagee  in  posses- 
sion against  a  mortgagor  for  ue  mortgage 
debt,  the  writ  was  specially  endorsed  for  a  cer- 
tain sum.  Upon  an  affidavit  that  there  was  no 
defence,  notwithstanding  counter-affidavits  al- 
leging questions  of  account,  an  order  was  made 
tluit  unless  the  defendant  paid  6,000Z.  into 
Court  by  a  given  day,  the  plaintiff  might  sign 
judgment.  Judgment  was  signed  and  execu- 
tion levied  under  the  order:— Held,  that  the 
defendant*  ought  to  have  been  allowed  to  de- 
fend, for  the  purpose  of  taking  an  account, 
without  any  payment  into  Court,  and  that 
judgment  ought  to  have  been  signed  as  security 
only  for  what  should  be  found  due  on  the  ac- 
count, without  power  to  issue  execution  except 
by  leave  of  the  Court,  the  defendant  being  re- 
quired as  a  condition  to  consent  to  the  imme- 
diate taking  of  such  account.  WalUngford  v. 
The  Mvtual  Society  (H.L.),  60  Law  J.  Bep.  C.P. 
49 ;  Law  Bep.  6  App.  Cas.  686. 

(6)  Service  of. 
[See  BB  supra.] 

(7)  AppUeation  to  sign  final  judgment, 
14. — On  application  by  a  plaintiff  for  leave 
to  sign  final  judgment  under  Order  XIV.  rule 
8,  the  Court  or  a  Judge  has  discretionary  power 
to  permit  the  plaintiff  to  file  an  affidavit  in 
reply  to  the  defendant's  affidavit.  Ikms  v . 
£^enee.  Law  Bep.  1  C.P.  D.  719. 

16. — An  application  for  final  judgment  under 
Order  XTV.  rule  1,  of  the  Judicature  Act,  1876, 
must  be  made  on  affidavit  sworn  by  the  plain- 
tiff himself.  It  is  not  sufficient  that  such  affi- 
davit should  be  sworn  by  the  plaintiff's  solicitor. 
Frederiei  v.  Vanderzee,  46  Law  J.  Bep.  C.P. 
194  ;  Law  Bep.  2  C.P.  D.  70. 

16.— Where  the  plaintiff  has  applied  for 
judgment  under  Bules  of  Court,  1876,  Order 
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XIV.,  and  the  defendant  has  filed  affidavits  In 
opposition,  the  plaintiff  is  entitled  to  file  affi- 
davits in  reply.  Oirvin  v.  Orepe^  49  Law  J. 
Rep.  Chanc.  63  ;  Law  Rep.  13  Ch.  D.  174. 

17. — Upon  an  application  to  sign  final  judg- 
ment under  Order  XIV.,  the  Court  has  a  dS- 
cretion  to  refuse  leave  to  defend  the  action, 
although  the  defendant  offers  to  bring  the  sum 
claimed  into  Court  under  rule  3  of  thaX,  Order. 
Crump  V.  CairefuU$h  (App.),  49  Law  J.  Rep. 
Exch.  491 ;  Law  Rep.  6  Bz.  D.  219. 

18. — Where  a  writ  is  specially  endorsed 
under  Order  III.  rule  6,  the  plaintiff  may  i^tply 
for  jufknoient  under  Order  XIV.  rule  1,  although 
the  defendants  are  a  corporation.  Shelf ord  v. 
The  Zouth  and  Eatt  Ooatt  Railway  Company 
(C.A.),  Law  Rep.  4  Ex.  D.  317. 

Bill  of  Exchange  Act :  dutriet  registry.  [See 
District  Rboistby,  6.] 

JSndoriement  on  writ  in  district  registry  against 
the  drfendant  resident  out  of  district.  [See 
C  4  supra.] 

Proceedings  hy  debtor:  summons  improper 
where  debt  disputed.  [See  Bankbuptct, 
M26.] 

(8)  Renewal  of 

19. — ^Where  an  original  writ  of  summons  has 
been  lost,  there  is  no  power  under  section  11  of 
the  Common  Law  Procedure  Act,  1862,  nor 
under  Order  YIH.  rule  1  of  the  schedule  to  tiie 
Judicature  Act,  1876,  to  obtain  a  renewal  of  it, 
as  the  Court  cannot  dispense  with  the  formali- 
ties in  those  sections  so  as  to  order  a  copy  of 
the  lost  writ  to  be  sealed  as  a  renewed  original 
writ.  Daviet  v.  Garland^  46  Law  J.  Rep.  Q.B. 
137  ;  Law  Rep.  1  Q.B.  D.  260. 

20, — When  a  writ  of  summons  has  been 
amended,  the  twelve  months  during  which  it  is 
in  force,  under  Order  Vni.  rule  1,  must  be 
reckoned  from  the  date  of  issue,  and  not  from 
the  date  of  amendment.  In  re  Jones,  Eyre  v. 
Cow,  46  Law  J.  Rep.  Chanc.  316. 

Leave  given,  under  Order  LVU.  rule  6,  to 
renew  a  writ  after  the  expiration  of  twelve 
months.    Ibid. 

21. — ^Where  more  than  twelve  months  has 
elapsed  since  the  date  of  a  writ,  and  it  has  not 
been  served  on  the  defendant,  the  Court  has  no 
power  under  Order  LVIL  rule  6,  to  enlarge  the 
time  appointed  by  Order  YJII.  rule  1,  for  ap- 
plication to  be  made  to  renew  the  same,  if  at 
the  date  of  the  application  the  plaintiff's  right 
to  sue  is  barred  by  the  Statute  of  Limitations. 
JJoyle  V.  Xaufman  (App.),  47  Law  J.  Rep.  Q.B, 
26 ;  Law  Rep.  3  Q.B.  D.  7,  341. 

PRECATORY   TRUST. 

[See    Tbust,  A   7,  10,  11,   12;    VOLUNTABT 
Sbttlbment,  3 ;  Will  Cokstbuotion,  H  16.] 

PREDECESSOR. 
[See  SuccBssiON  Duty,  2.] 


PREEMPTION. 

A.  conveyed  land  to  B.,  reserving  the  mine- 
rals, and  covenanted  that  in  case  he,  his  heirs 
or  assigns,  should  at  any  time  sell  the  minerals 
under  the  adjoining  land,  he,  his  heirs  or  as- 
signs, would  offer  to  B.,  his  heirs  or  assigns, 
the  reserved  minerals  at  the  same  price  per 
acre, — Held,  that  the  covenant  was  not  obnox- 
ious to  the  rules  against  perpetuities,  and  the 
offer  must  be  made  in  writing.  The  Bimnng' 
ham  Canal  Company  v.  Cartwright,  48  Law  J. 
Rep.  Chanc.  662 ;  Law  Rep.  11  Ch.  D.  421. 

Highway  Act,  under.    [See  Highway,  10.] 

PREFERENCE. 

Fraudulent.    [See  Bankbuptcy,  B  1-18.] 

Preferential  debts,  proof  of  in  bankruptcy.  [See 
Bankbuptcy,  D  38-40.] 

Sharei.    [See  Compaky,  G  10 ;  H  67.] 

Undue  preference  by  railway  company,     [See 
Railway,  22.] 

PRELIMINARY  ACCOUNTS. 
[See  Pbaoticb,  A  1-3.] 

PRELIMINART   EXPENSES. 
[See  Company,  A  9, 10.] 


PREMIUM. 

Return  of,  an  dissolution  of  partnership.    [See 
Pabtnbbbhip,  21.] 


PREROGATIVE. 
[See  Cbown.] 

PRESCRIPTION. 

An  easement  in  respect  of  an  inn  to  have  a 
signboard  attached  to  the  side  of  another  house 
held  to  have  been  acquired  by  prescription. 
Moody  V.  Stegglci,  48  Law  J.  Rep.  Chanc.  639 ; 
Law  Rep.  12  Ch.  D.  261. 

Acceu  of  air :  right  to,  cannot  be  prescribed  fir. 
[See  Easbmbnt,  6.] 

Claim  of  inhabitants  to  dredge  oysters.     [See 
FiSHEBY,  2.] 

Qmmon,  right  of    [See  Cokmon.] 

Law  of  Lower  Canada.  [See  Colonial  Law,  3.] 

Light  and  air,  right  to.    [See  LiaHT  AND  AlB, 
1.  2.  6,  9.] 

Light,  right  to :  chancel    [See  Chubch,  4.] 

Market :  emdusice  right  of  tale.  [See  Mabkbt.] 

Noise   and   vibration;    pretcriptive    right    to 
create  nuisance  by.    [See  NtriBANCB,  1.] 

Profit  Hl  prendre  in  alieno  solo.  [See  Common,  2.] 
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Pew,  right  to;  3  4-  4  WiU.  4.  e,  71.  8.  2,  appU- 
cation  of,    [See  Chubch  and  Clebqy,  17.] 

Sea  waUt  prescriptive  UdbiUty  of  frontagers  to 
repai/r,    [Bee  Sba  Wall.] 

Supports  right  of:  lateral  support:  claim  of 
right  and  without  interruption,  [See  Basb- 
HENT,  I.] 

Teifids,    [See  Scotch  Law,  26.] 
Water  rights,    [See  Biybb,  2.] 

PRESENTATION. 

To  endowed  chapel :  rights  of  vicar  of  parish^ 
[See  Chubch  and  Clbbgy,  2.] 


i 


PRESUMPTION. 

;A)  Op  Death. 

B)  Of  Paternity. 

C)  Of  Mabbiaqe. 

D)  Of  Aqb  of  Childbbabino. 

(E)  Of  Title  ob  Ownebship. 

(F)  In  otheb  Cases. 

(A)  Op  Death. 

1. — In  an  action  on  a  policy  of  infiarance  the 
question  arose  whether  tne  insured  was  alive  or 
dead.  His  sister  and  brother-in-law  gave  evi- 
dence shewing  that  he  had  not  been  heard  of 
for  seven  years,  but  admitted  that  a  niece  of 
his  had  seen  in  Melbourne  a  man  whom  she  be- 
lieved to  be  the  insured,  but  who  was  lost  in 
the  passing  crowd.  The  other  relatives  believed 
the  niece  to  be  mistaken,  and  no  effort  had 
been  made  to  find  him  at  Melbourne.  The 
jurymen  also  believed  her  to  have  been  mis- 
taken. The  Judge  directed  the  jury  that  they 
could  not,  on  this  evidence,  say  that  the  man 
had  not  been  heard  of  for  the  last  seven  years, 
and  still  less  that  he  had  never  been  heard  of, 
and  directed  them  to  give  a  verdict  for  the  de- 
fendants. The  Court  of  Appeal  had  ordered  a 
venire  de  novo.  On  appeal  the  House  of  Lords 
was  equally  divided,  and  the  decision  of  the 
Court  of  Appeal  was  accordingly  affirmed.  The 
Prudential  Ajuwramoe  Company  v.  Edmonds 
(H.L.),  Law  Rep.  2  App.  Cas.  487. 

Observations  of  Lord  Blackburn  as  to  the 
duty  of  a  judge  when  a  mixed  question  of  law 
and  facts  arises  upon  a  trial  by  jury.    Ibid. 

2.— By  a  settlement  dated  in  1866,  a  trust 
was  declared  of  a  sum  of  money  in  favour  of 
H.  C.  H.  C.  disappeared  in  1861  and  had 
never  since  been  heanl  of,  and  no  evidence  was 
procurable  as  to  the  date  of  his  death.  The 
representatives  of  the  settlor  claimed  to  be  en- 
titled to  the  sum  of  money  under  a  resulting 
trust,  on  the  ground  that  the  onus  of  proving 
that  H.  C.  survived  the  date  of  the  settlement 
lay  upon  those  who  claimed  under  him : — Held, 
that  inasmuch  as  by  the  settlement  a  trust  was 
declared  in  favour  of  a  person  named  as  then 
existing,  such  trust  remained  until  it  was  got 


rid  of  by  evidence  to  the  contrary;  that  the 
onus  of  proving  that  H.  C.  died  before  the  date 
of  the  settlement  lay  upon  the  representatives 
of  the  settlor,  and  that,  as  they  had  not  dis- 
charged this  onust  the  sum  in  question  must  be 
paid  to  the  representatives  of  H.  C.  In  re 
Corbishley's  Trvsts,  49  Law  J.  Rep.  Chanc.  266  ; 
Law  Rep.  14  Ch.  D.  846. 

(B)  Op  Patebnitt. 

8. — Where  a  man  and  a  woman,  after  open 
courtship,  the  woman  being  advanced  in  preg- 
nancy, hurry  on  their  marriage  and  seven 
weeks  after  the  marriage  a  child  is  bom,  the 
presumption  of  the  man's  paternity  to  the 
child  is  almost  irresistible.  If  the  paternity  is 
denied  by  the  man  the  onus  probandi  lies  on 
him.  Qwrdner  v.  Qa/rdner  (H.L.  Sc),  Law  Rep. 
2  App.  Cas.  723. 

Per  Cairns,  L.C.,  the  presumption  in  such  a 
case  is  a  presumption  juris  tantum  and  not 
juris  et  dejure. 

(C)  Op  Mabbiagb. 

SabU  and  repute :  Scotch  law,    [See  Scotch 
Law,  16.] 

That  church  duly  licensed.    [See  BiOAMT.] 

(D)  Op  Age  op  Childbeabing. 

4.— A  woman  aged  fifty-four  and  six  months, 
who  had  never  had  any  children,  but  who  has 
only  been  married  three  years,  cannot  be  pre- 
sumed to  be  past  childbearing.  Croxton  v.  May 
(App.),  Law  Rep.  9  Ch.  D.  388. 

(E)  Op  Title  ob  Ownebship. 

6. — The  dealing  with  land  originally  of  lease- 
hold tenure  for  a  long  period  by  persons  in 
possession  of  it  was  held  to  afford  a  presumption, 
as  between  those  claiming  under  such  persons, 
that  the  reversion  had  been  got  in.  Holmes  v. 
Milward,  47  Law  J.  Rep.  Chanc.  522. 

6. — The  plaintiff  granted  to  the  defendant 
two  pieces  of  land  separated  by,  and  each 
described  as  abutting  on,  a  strip  of  land  called 
a  street,  which  the  plaintiff  intended  to  dedicate 
as  a  highway,  but  which  was  in  fact  never  so 
dedicated.  For  more  than  twenty  years  before 
action  the  defendant  used  this  piece  of  land 
for  the  purposes  of  his  business  in  such  a  way 
as  to  make  it  impassable,  save  for  foot  passen- 
gers. Within  twenty  years  both  the  plaintiff 
and  the  defendant  had  repaired  some  railings 
which  separated  this  intended  street  from  an 
adjoining  highway ;  and  within  the  same  period 
the  defendant  had  first  enclosed  a  small  portion 
of  the  street,  and  then  fenced  it  in  at  each  end, 
where  it  abutted  on  two  highways.  In  an  action 
to  recover  possession  of  the  land, — Held  (affirm- 
ing the  decision  of  the  Exchequer  Division), 
that  the  presumption  that  the  soU  to  the  middle 
of  a  highway  belongs  to  the  owner  of  the  ad- 
joining enclosed  land,  does  not  apply  where 
such  land  abuts  on  an  intended  highway  which 
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has  not  at  the  time  of  the  oonTejjBDoe  been 
dedieated  to  the  pablic.  Held  also,  that  the 
plaintiff  had  not  been  dispossessed  bj  the  de- 
fendant nor  had  he  disoontinaed  poesesnon 
within  the  meaning  of  section  3  of  the  Statute 
of  Limitations.  Leigh  ▼.  Jaek  (App.>,  49  Law 
J.  Bep.  Exch.  820;  Law  B^.  5  Ex.  D.  364. 

Hfretkore  :  title  to.    [See  Forbshobk,  2.] 

2We  :  private  chapel  annexed  to  ehwreh  :  evi- 
dence of  aeti  (rf  omnenhip.  [See  Ghubch 
AND  Glkbgt,  4.] 

TUle :  pretumption  infaxifUff  of  adjoimim/g  onmer  .* 
evidence  offoinet  imtereet.    [See  Eyidbhcb,  6.] 

(F)  In  othsb  Cases. 

Affoinet  double  portions.    [See  PoBTiOir8»  1-4.] 

Of  inutiUtg  of  patent.    [See  Patbht,  28.] 

Of  non-^xiitent  Act  qf  Parliament.  [See  Com- 
mon, 3.] 

BaUway  Company:  tuperflMdnu  landi.  [See 
Lands  Claubbb  Act»  43.] 

That  difredon  hnow  oontenti  of  eompamy's  hoohi, 
[See  Company,  D  38.] 

7%at  peerage  i$  deeeendible  to  hein  male,  [See 
Pbebaob,  1.] 

Water,  right  tofiom  of,    [See  Watsb,  3.] 

PBEVBNTION  OF  CRIME. 

[The  Prevention  of  Crimes  Act,  1871,  amended. 
39  ^  40  Vict.  c.  23.] 

[The  tninimnm  t^m  of  penal  servitude,  in  the 
case  of  a  previons  conviction,  reduced.  Amend- 
ment of  Prevention  of  Crimes  Act»  1871,  42  & 
43  Vict.  c.  56.] 

PRINCIPAL  AND  AGENT. 

(A)  CONTBACT  OF  AGBNCT. 

(B)  LlABIUTT    OF    PBINCIPAL    FOB    ACTS  OF 

Agent. 

(C)  Rights  of  Pbincipal  as  against  Thibd 

Pabties. 
{a)  Notice  of  agency. 
(()  FoUowing  money. 

(D)  Authobity  of  Agent. 

(a)  Factor  telling  in  omn  nams :  set  off. 

(b)  Revocation  of  by  infinity  of  principal. 
(H)  Liability,     Rights    and    Duties    of 

Agent. 
(a)  Liability  of  agent  contracting  in  his 

own  name. 
(Jf)  Stockbroker:   trustee    and   cestui   que 

trust, 
(jc)  Incapacity  of  agent  to  profit  by   his 

agency, 
{d)  Luunlity  to  account, 
le)  Right  to  commission. 
(/)  Lien  of  agent  on  goods. 


(A)  OoRTRACT  or  Agency. 

1« — An  agreement  was  entered  into  between 
F.,  a  broker,  and  R.,  a  colliery  owner,  "^in  con- 
sideration  of  the  services  and  payments  to  be 
mutoally  rendered,"  that  F.  should  act  as  R*8 
agent  at  Liverpool  for  the  sale  of  his  coals  for 
seven  years.  It  was  stipulated  that  R.  should 
not  employ  any  other  agent  at  Liverpool ;  that 
F.  should  not  act  as  agent  for  any  other  prin- 
cipal ;  that  the  rates  and  terms  of  sales  should 
be  under  R.'s  control,  and  that  if  F.  could  not 
sell,  or  if  R  could  not  supply  a  certain  amount 
of  coal  within  the  year,  either  party  mi^t  put 
an  end  to  the  agreement.  Before  the  expiration 
of  the  seven  years  R.  sold  the  colliery,  where- 
upon F.  lnt>ught  an  action  against  him  for 
breach  of  the  agreement : — Held,  that  the 
action  was  not  maintainable,  for  that  the  agree- 
ment merely  bound  R.  to  employ  F.  as  his 
agent  for  the  sale  of  such  coal  as  he  should 
send  to  Liverpool,  and  was  neoessaiily  deter- 
mined on  his  parting  with  the  subject-matter  of 
the  agency.  Rhodes  v.  Ibrmood,  (H.L.),  47  Law 
J.  Rep.  Exch.  396 ;  Law  Rep.  1  App.  Caa.  266. 

Broker:  illegal  contract:  differences  <m  Stock 
Exchange,    [See  Bbokeb,  3.] 

(B)  LlABIUTT  of  Pbincipal  fob  acts  of 

Agent. 

2. — A  man  who  orders  work  to  be  executed 
from  which,  in  the  natural  course  of  things, 
injurious  consequences  to  his  neighbour  must  be 
expected  to  arise,  unless  means  are  adopted  by 
which  such  consequences  may  be  prevented,  is 
bound  to  see  to  the  doing  of  that  which  is  neces- 
sary to  prevent  the  mischief.  Bower  v.  Psate, 
46  Law  J.  Rep.  Q.B.  446 ;  Law  Rep.  1  Q.B.  D. 
321. 

8. — ^The  appellants  employed  the  respondent 
as  their  agent  to  make  advances  on  goods.  The 
respondent  employed  a  sub-agent  to  make  such 
advances,  with  power  to  draw  on  the  appellants 
for  the  amount.  The  sub-agent  fraudulently 
drew  on  the  appellants  for  an  amount  not  ad- 
vanced : — Held,  that  such  sub-agent  was  acting 
within  his  authority,  and  that  the  respondent 
was  liable  for  the  act  of  his  sub-agent.  Swire 
V.  Francis,  47  Law  J.  Rep.  P.C.  18 ;  Law  Rep. 
3  App.  Cas.  106. 

4. — The  plaintiff,  a  landlord,  demanded  a 
specified  sum  from  the  defendant,  hia  tenant, 
for  rent,  and  gave  A.  a  written  authority  to 
receive  it.  A.  called  on  the  defendant,  who 
offered  to  pay  such  sum,  but  A.  declined  to 
receive  it,  and  demanded  more, — Held,  that  the 
plaintiff  could  not  recover  more  than  such  sum, 
and  that  the  defendant,  having  paid  that  sum 
into  Court,  was  entitled  to  his  costs  from  the 
date  of  the  payment  in.  Crretton  v.  Mees,  Law 
Rep.  7  Ch.  D.  839. 

6, — The  plaintiffs  owned  large  estates  in  New 
Zealand,  the  produce  of  which  was  shipped  to 
England  for  realisation,  principally  in  the  Lon- 
don market.    They  had  offices  at  Gla^w,  but 
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no  office  or  agency  in  London ;  and  the  mode 
adopted  by  them  for  the  realiBation  of  their 
produce  was  to  ship  the  wheat  in  New  Zealand 
and  take  bills  of  lading,  making  it  deliverable 
to  them  in  London.  I^ese  bills  were  from  time 
to  time  indorsed  to  Messrs.  M.  &  T.  of  Glasgow, 
with  instructions  to  sell  the  goods  in  London. 
Messrs.  M.  Sc  T.,  when  sales  were  effected,  de- 
livered "account  sales'*  in  the  usual  form, 
debiting  all  expenses  and  del  oredere  commis- 
sion, and  then  paying  the  balance  by  cheque  at 
the  expiration  of  three  months  from  the  average 
date  of  the  sales  appearing  upon  the  account. 
Messrs.  M.  &  T.  from  time  to  time  re-indorsed 
the  bills  of  lading  received  by  them  from  the 
plaintiffs,  specially  to  the  defendants,  who  car- 
ried on  business  as  com  factors  and  brokers  in 
London,  for  the  purpose  of  sale  by  them,  the 
terms  of  the  employment  being  altogether 
different  from  that  upon  which  the  plaintiffis 
employed  Messrs.  M.  &,  T.  The  plaintiffs  were 
aware  that  sales  effected  by  Messrs.  M.  &  T. 
for  them  in  London  were  znade  by  agents  em- 
ployed by  them ;  but  the  plaintifb  were  in  no 
way  parties  to  these  sub-contracts,  nor  were 
their  names  disclosed  in  them.  The  indorsement 
by  the  plaintiffs  to  Messrs.  M.  &  T.,  and  by 
Messrs.  M.  &  T.  to  the  defendants,  was  for  the 
purpose  of  sale  only,  and  was  not  intended  to 
pass  any  property  in  the  cargoes.  The  defen- 
dants, in  pursuance  of  their  employment, 
effected  sales  of  certain  cargoes,  and  paid  the 
proceeds  into  their  own  account  with  their 
l^uokers  in  the  ordinary  way,  and  from  time  to 
time  made  general  remittances  to  Messrs.  M.  & 
T.  on  account  of  them.  The  proceeds  thus  got 
mixed  up  with  all  their  receipts  from  other 
sources,  but  the  proceeds  of  their  sales  could  be 
traced  and  identified  by  reference  to  the  defen- 
dants' books.  In  an  action  brought  by  the 
plainti£b  to  recover  from  the  defendants  so 
much  of  the  proceeds  of  certain  cargoes  as  they 
had  not  remitted  to  Messrs.  M.  &  T.  the  jury 
found,  first,  that  the  plaintiffs  through  their 
agents  did  not  employ  the  defendants  to  sell 
and  account  for  the  proceeds  to  the  plaintiffs ; 
and,  secondly,  that  the  defendants  knew  that 
Messrs.  M.  &  T.  were  acting  as  agents  for 
another  person:— Held  (by  Field,  J.,  upon 
further  consideration),  that  the  plaintiffs  were 
entitled  to  sue  the  defendants  for  the  balance 
in  their  hands,  and  that  the  latter  were  not 
entitled  to  set  off  any  claim,  arising  at  other 
times  and  upon  other  transactions  which  they 
might  have  against  Messrs.  M.  &  T.  Held  also 
(upon  the  second  finding  of  the  jury),  that  the 
plaintiffs,  as  owners  of  the  cargo,  were  entitled 
to  follow  the  proceeds  of  the  property  in  the 
hands  of  the  defendants  in  their  fiduciary 
character  of  agents  and  trustees.  The  Nem 
ZeaXand  and  Australian  Land  Company  v. 
Hiuton,  49  Law  J.  Rep.  Q.B.  842  ;  Law  Hep.  6 
Q.B.  D.  474 ;  reversed  on  appeal,  but  not  yet 
reported. 

6.— Where  a  broker  acting  vrithin  the  scope 
of  his  authority  buys  goods  for  his  principal^ 


and  the  vendor  knows  that  the  goods  are  bought 
for  a  principal,  but  does  not  know  the  name  of 
the  principal,  the  principal  cannot  discharge 
himself  from  liability  to  pay  the  vendor  by 
settling  with  the  broker,  unless  there  has  been 
condu<%  on  the  part  of  the  vendor  which  justifies 
the  buyer  in  concluding  that  the  vendor  looks  to 
the  agent  and  not  to  the  principal  for  payment, 
and  whidi  estops  the  vendor  from  enforcing  the 
debt  against  the  principal.  So  held  by  the 
Court  of  Appeal  (affirming  the  decision  of 
Bowen,  J.,  reported  49  Law  J.  Rep.  Q.B.  239 ; 
Law  Rep.  6  Q.B.  D.  102).  Irvine  and  Chmpany 
V.  WaUan  and  Sons  (A pp.),  49  Law  J.  Rep.  Q.B. 
631 ;  Law  Rep.  5.  Q.B.  D.  414. 

Gmtract  jnade  with  agent  of  lunatio.     [See 
Lunatic,  19.] 

Fraud/ident  acts  of  agent.    [See  Husband  and 
WiPB,  33.] 

(C)  Rights  of  Pbingifal  as  against  Thibd 

Pabtibs. 

{a)  Nijftioe  of  agency. 

Order  a/nd  disposition :  reputed  ownership,   [See 
Bankbuptcy,  P  7.] 

■ 

(()  FdUowing  money. 

7. — Average  orders  were  entrusted  to  a  bank 
to  collect.  The  bank  stopped  payment,  and 
was  wound  up : — Held,  that  the  principal  was 
not  entitled  to  cash  in  the  possession  of  the 
bank  being  proceeds  of  such  orders  collected 
but  not  paid  over  when  the  bank  stopped.  In 
re  the  West  of  England  and  South  Wales  Dis- 
trict  Bank  ;  ex  parte  IkUe,  Young  ^  Company ^ 
48  Law  J.  Rep.  Chanc.  600 ;  Law  Rep.  11  Oh. 
D.  772 ;  and  Birt  v.  Burt^  ib.  n. 

Beceipt  ofw^fe^s  chose  in  action  hy  agent,    [See 
Husband  and  Wife,  14.] 

(D)  AuTHOBiTY  OP  Agent. 

(a)  Ftiotor  selling  in  own  name  :  set-off. 

8. — It  being  within  the  ordinary  scope  of  a 
factor's  authority  to  sell  his  principal's  goods  in 
his  own  name,  a  purchaser  who  has  no  know- 
ledge of  the  agency  is  entitled  to  set  off  against 
the  price  of  the  goods  a  debt  due  to  him  from 
the  factor  personsJly.  Senumza  v.  Brinsley  (34 
Law  J.  Rep.  C.P.  161 ;  18  Com.  B.  Rep.  N.S. 
467)  explained.  Expcirte  Dixon;  in  re  Henley 
(App.),  46  Law  J.  Rep.  Bankr.  20 ;  Law  Rep.  4 
Ch.  D.  133. 

The  principal  had  stipulated  with  his  factor 
that  bills  of  exchange  for  the  price  of  goods 
sold  should  be  made  payable  in  such  a  manner 
as  to  shew  the  factor's  connection  with  the 
principal,  and  they  were,  in  fact,  stamped 
"  Agent  for  W.  D.  (Lim.),  C.  &  G.  L:on works, 
Glasgow,"  in  pale  blue  ink,  but  so  that  the 
stamp  was  concealed  or  obscured  by  the  agent's 
signature : — Held,  that  the  purchase  being  from 
a  factor,  and  not  a  mere  agent,  the  stipulation 
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was  immaterial  as  regarded  the  purchaser,  un- 
less he  was  affected  with  notice,  and  that  the 
stamping  of  the  bills  was  not  sufficient  evidence 
of  notice  against  the  parchaser's  uncontradicted 
oath  that  he  was  unaware  of  any  agency. 
Ibid. 

ib)  Retoeatwti  of^  hy  inMrnity  of  principal. 

9. — The  defendant,  having  held  out  his  wife 
to  the  plaintiff  as  having  authority  to  pledge 
his  credit,  afterwards  became  insane.  The 
plaintiff,  being  unaware  of  the  insanity,  con- 
tinued to  supply  the  wife  with  goods  on  credit : 
— Held,  that  the  defendant  was  liable  to  the 
plaintiff  for  the  price  of  the  goods  so  supplied. 
Drew  V.  Nunn  (App.),  48  Law  J.  Rep.  Q.B.  691 ; 
Law  Rep.  4  Q.B.  D.  661. 

Insanity  so  great  as  to  deprive  the  insane 
person  of  any  contracting  mind  revokes  an 
authority  given  by  him,  when  sane,  to  an  agent ; 
and  an  agent  who,  after  knowledge  of  such  in- 
sanity on  the  part  of  the  principal,  continues  to 
act  on  the  authority  so  given  will  himself  be 
liable  to  the  person  with  whom  he  so  deals. 
Ibid. 

Prtfieeution  by  hank  manager,  [See  Bamkeb,  3.] 

Ratifieation :    ma/naging  owner  and  eo-onmert : 
power  of  attorney.    [See  Shipping  Law,  S.] 

Ship't  hutband  or  nuuier,  of    [See  SHiPPiNa 
Law,  N,  U.] 

To  delegate  agency.    [See  No.  3  supra.] 

(£)  Liability,  Rights  and  Duties  of 

Agent. 

(a)  Liability  qf  agent  contracting  in  hu  own 

na/fiie. 

10. — The  defendants  signed  in  their  own 
name,  without  qualifying  their  signature,  a 
charter-party  purporting  in  the  body  to  be  made 
by  them  "  as  agents  for  charterers : " — Held, 
that  the  defendants  were  personally  liable  upon 
the  charter-party.  Hough  and  Company  v. 
Manzanot  and  Company^  48  Law  J.  Rep.  Ezch. 
398 ;  Law  Rep.  4  £x.  D.  104. 

U. — Though  an  agent  signs  a  contract  with 
his  own  name  only,  yet,  if  an  intention  to  act 
merely  on  behalf  of  a  named  principal  can  be 
shewn  in  the  body  of  the  contract  no  personal 
liability  will  attach  to  the  agent  by  reason  of 
such  signature.  And  the  words  "sold  to  you  on 
account  of  James  Morand  k.  Co.*'  sufficiently 
indicate  such  an  intention.  The  judgment  of 
the  Ckjurt  below  reversed,  and  Paice  v.  Walker 
(39  Law  J.  Rep.  Exch.  109  ;  Law  Rep.  5  £xch. 
173)  distinguished  and  impugned.  Gadd  v. 
Houghton  (App.),  46  Law  J.  Rep.  Bxch.  71; 
Law  Rep.  1  Ex.  D.  357. 

12. — The  defendant,  a  broker,  delivered  to 
the  plaintiffs  a  note  in  the  following  form — 
"Messrs.  Southwell,  I  have  this  day  sold  by 
your  order  and  for  your  account  to  my  principals 
five  tons  of  anthracene,  payment  in  cash  in 
fourteen  days  after  delivery,  less  2^  per  cent. 


discount,  and  one  per  cent,  brokerage.    W.  A. 
Bowditcb  : " — Held  (reversing  the  dedaion  of 
the  Court  below,  45  Law  J.  Rep.  C.P.  374 ;  Law 
Rep.  1  C.P.  D.  100),  that  there  was  nothing  in 
the  language  of  the  above  contract  to  make  the 
defendant  personally  liable,  as  buyer  of   the 
goods,  to  the  plaintiffs.     Humphfre/y  v.  Dale 
(7  E.  &  B.  266 :  26  Law  J.  Rep.  Q.B.  137 ;  in 
Exch.  Ch.,  E.  B.  &  E.  1004;  27  Law  J.  Rep. 
Q.B.  390)  and  Fleet  v.  Mwrtcn  (41  Law  J.  Rep. 
Q.B.  49:  Law  Rep.  7  Q.B.  390)  distingui^ed. 
ihuthwell  V.  Bowditch  (App.),  45  Law  J.  Rep. 
C.P.  630;  Law  Rep.  1  C.P.  D.  374. 

18. — In  an  action  on  an  undertaking  signed 
by  the  defendant  "  on  account  of  the  B.  col- 
liery,"— Held,  that  there  was  evidence  to  war- 
rant a  jury  in  finding  that  he  had  signed  as 
principal.  Weidner  ▼.  Hoggett^  Law  Rep.  1 
C.P.  D.  633. 

Utage  of  London  dry  good*  market :  pergonal 
liability  of  broker,  [See  Sals  of  Goods, 
24.] 

(()  Stockbroker :  truetee  and  cestui  que  truit. 

14. — A  stockbroker  who  is  instructed  to  sell 
trust  funds  and  to  re-invest  the  purchase-money, 
with  actual  notice  of  the  trust,  is  a  trustee  of 
the  proceeds  of  sale,  and  the  customer  employ- 
ing him  is  entitled  as  against  his  trustee  in 
bankruptcy  to  so  much  of  the  proceeds  of  sale 
as  can  be  identified.  In  re  Strachan  ;  ex  paHe 
Cooke  (App.),  46  Law  J.  Rep.  Bankr.  52 ;  Law 
Rep.  4  Ch.  D.  123. 

(c)  Incapacity  of  agent  to  profit  by  his  agency^ 

15. — The  defendant  company  contracted  with 
the  plaintiff  company  to  xnake  and  lay  a  tele- 
graphic cable  for  300,0002.,  of  which  40,000Z. 
was  to  be  paid  on  the  order  being  given,  and 
the  remainder  by  instalments  upon  certificates 
given  by  the  plamtiffs'  engineer.  Shortly  after- 
wards the  plaintiff  company's  engineer  agreed 
with  the  defendant  company  to  lay  the  cable 
for  a  sum  to  be  paid  to  him  by  the  defendants 
from  time  to  time  by  instalments  upon  receipt 
by  the  defendant  company  of  the  instalments 
agreed  to  be  paid  them  by  the  plaintiff  com- 
pany. This  agreement  was  not  disclosed  to  the 
plaintiff  company,  who  gave  the  order  for  the 
cable,  and  paid  the  40,000Z.  to  the  defendant 
company;  but  the  work  was  not  completed. 
Two  years  after  the  date  of  the  contract  a  bill 
was  filed  to  set  it  aside  on  the  ground  of  fraud : 
— Held,  that  the  agreement  between  the  en- 
gineer and  the  defendant  company  was  such  a 
surreptitious  dealing  between  the  agent  of  one 
principal  to  the  contract  and  the  other  principal 
as  amounted  to  fraud,  and  that  therefore  the 
plaintiff  company  were  entitled  to  have  their 
contract  with  the  defendant  company  set  aside, 
and  the  40,0002.  repaid  to  them.  The  Panama 
and  South  Pacific  Telegraph  Company  {Lim,)  v. 
The  India  liubber,  Gutta  Percha  and  Telegraph 
Works  Company  {Lim.),  45  Law  J.  Rep.  Chanc. 
121 ;  Law  Rep.  10  Ch.  D.  515. 
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Per  Mellish,  L.J. — Although  the  Oourt  re- 
quires strict  proof  of  the  existence  of  fraud, 
yet  where  a  case  of  fraud  is  proved,  it  will  dra\^ 
reasonable  inferences  as  to  the  time  when  it  was 
commenced.    Ibid. 

16.— On  the  2nd  of  November,  1871,  K.  on 
behalf  of  the  M.  Company,  then  about  to  be 
formed,  entered  into  an  agreement  with  H.  for 
the  purchase  of  the  lease  of  the  M.  Mine,  the 
consideration  to  be  paid  partly  in  cash  and 
partly  in  paid-up  shares  in  the  company. 
At  the  same  time  there  was  a  secret  ar- 
rangement between  H.  and  K.,  that  a  portion 
of  those  shares  should  be  transferred  giatui- 
tously  to  EL  The  company  was  formed  on  the 
7th  of  November,  and  E.  acted  as  secre- 
tary from  that  date  till  the  8th  of  March,  1872. 
All  the  shares  were  allotted,  and  on  the  5th  of 
March  the  stipulated  number  of  paid-up  shares 
were  issued  to  H.,  who,  on  the  12th  of  April, 
transferred  them  for  a  nominal  consideration  to 
K.  In  the  meantime  K.  had  left  England, 
having  first  executed  the  transfer  in  blank.  He 
returned  to  England,  and  was  appointed  a 
director  in  December,  1874,  and  continued  in 
that  capacity  till  the  winding-up  in  February, 
1876.  Calls  were  made  under  the  winding-up 
to  the  full  amount  of  the  shares,  and  the  official 
liquidator  took  proceedings  against  E.  under 
the  166th  section  of  the  Companies  Act,  1862, 
for  a  misfeasance  as  an  officer  of  the  company : 
— Held,  first,  affirming  the  decision  of  the  vice- 
warden  of  the  Stannaries,  that  E.  could  only 
acquire  the  shares  for  the  benefit  of  the  com- 
pany. Secondly,  affirming  the  same  decision, 
that  proceedings  were  properly  taken  under  the 
165th  section,  and  thlMly,  that  the  measure  of 
compensation  was  the  amount  wMch  the  com- 
pany would  have  received,  had  the  shares  been 
ordiiiary  shares  issued  to  a  solvent  purchaser, 
and  the  fact  that  they  had  been  worthless  to  E. 
was  immaterial.  In  re  The  Morcah  ContoU  Tin 
Mining  Company  (I4m.).  M'ljoy's  Cote  (App.), 
46  Law  J.  Rep.  Chanc.  148 ;  Law  Rep.  2  Ch.  D. 

17. — The  plaintiff  sent  a  steamer  to  G.,  in 
China,  for  sale  on  commission.  The  terms  were 
cash  payment,  and  not  less  than  90,000  dollars. 
G.  employed  the  defendant  as  a  sub-i^ent,  in- 
forming him  of  the  terms.  The  defendant, 
having  accepted  the  agency,  informed  G.  that  he 
could  not  sell  for  ca^,  and  offered  to  take  the 
vessel  over  himself  upon  the  terms  named.  The 
defendant  had  in  the  meantime  arranged  with  a 
Japanese  prince  for  the  sale  to  liiTn  of  the 
steamer  for  160,000  dollars,  of  which  about 
75,000  dollars  were  to  be  paid  in  cash,  and  the 
rest  during  the  course  of  the  year.  The  steamer 
was  assigned  to  the  defendant  upon  these  terms, 
and  the  defendant  carried  out  his  sale  to  the 
prince.  The  plaintiff  instituted  a  suit  for  an 
account  and  payment  of  the  profits  made  by  the 
defendant  as  his  agent  for  sale  of  the  vessel  : 
—Held  (affirming  the  decision  of  Hall,  V.C), 
that  G.  had  both  express  and  implied  authority 
to  appoint  a  sub-agentor  substitute  for  sale  of 


the  vessel ;  that  having  exercised  that  authority 
the  relationship  of  principal  and  agent  arose 
between  the  plaintiff  and  the  defendant,  and 
the  defendant  could  not  change  his  position  of 
agent  for  that  of  purchaser  without  the  consent 
of  the  plaintiff ;  that  in  this  case  G.  had  not 
consented  to  the  termination  of  the  agency  till 
after  the  defendant  had  agreed  to  sell  the 
steamer  to  the  prince;  that,  therefore,  when 
that  sale  was  made  the  defendant  was  both  in 
law  and  in  fact  the  agent  of  the  plaintiff ;  and 
that  on  all  these  grounds  the  plaintiff  was  en- 
titled to  the  account  claimed.  De  Biusche  v. 
Alt  (App.),  47  Law  J.  Rep.  Chanc.  381 ;  Law 
Rep.  8  Ch.  D.  286. 

The  sale  of  the  steamer,  as  above  stated,  took 
place  in  the  commencement  of  the  year  1869. 
Previously  to  July  in  that  year  the  plaintiff  was 
informed  by  friends  in  Japan,  others  than  the 
defendant  or  G.,  that  the  steamer  had  been  sold 
by  the  defendant  for  160,000  dollars  upon  long 
credit  of  five  years.  The  defendant  did  not 
give  either  to  the  plaintiff  or  G.  any  information 
as  to  the  terms  upon  which  he  had  sold  the 
steamer  to  the  prince,  and  the  defendant  did 
not  know  till  i^er  he  filed  his  bill  that  the 
whole  price  was  to  be  paid  within  a  year,  or 
that  the  defendant  had  agreed  for  the  sale  to 
the  prince  before  he  offered  to  take  over  the 
steamer  himself  for  cash.  The  plaintiff  wrote 
in  July,  1869,  ^ving  a  reluctant  implied  assent 
to  the  sale  of  the  steamer.  The  suit  was  insti- 
tuted in  April,  1873 : — Held  (affirming  the  de- 
cision of  Hall,  V.C),  that  the  plaintiff  had  not 
prior  to  the  Institution  of  the  suit  any  such 
knowledge  of  the  material  facts  of  the  case  as 
to  prevent  him  by  acquiescence,  laches  or  es- 
toppel by  conduct  from  pursuing  his  claim 
against  the  defendant.    Ibid. 

18. — Per  Malins,  V.C. — Where  an  agent  for 
sale  of  an  estate  in  collusion  with  a  purchaser, 
and  in  consideration  of  a  bribe,  allows  the  par- 
chaser  to  obtain  the  estate  at  less  than  its  value, 
vrith  a  view  to  a  sale  at  a  higher  price  to  a  sub- 
purchaser, and  the  transaction  is  concealed 
&om  the  vendor,  both  agent  and  purchaser  are 
jointly  and  severally  liable  for  the  increased 
amount  obtained  by  such  sub-sale.  This  de- 
cision reversed  on  appeal  but  on  other  grounds. 
Morgan  v.  Elford,  Law  Rep.  4  Ch.  D.  362. 

Purchase  by  Scotch  advocate  from  hU  clients 
without  their  knowledge.  [See  Solicitob, 
18.] 

(JT)  Liability  to  acootmt. 
19. — H.  by  agreement  with  J.  became  solicitor 
on  the  record  in  certain  suits,  and  an  arrange- 
ment was  made  that  moneys  received  by  him  as 
such  solidtor  should  be  applied  to  meet  some 
fees  to  counsel  due  from  J.  The  moneys  were 
60  received  and  applied  after  J.'s  death. 
J.'s  estate  was  insolvent,  and  a  summons  was 
taken  out  by  J.'s  executor  for  payment  of  these 
sums : — Held,  that  as  H.  had  received  these 
moneys  as  solicitor  on  the  record  and  by  ex- 
press agreement  with  J.,  he  was  entitled  to 
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retain  them,  subject  only  to  an  aoooont.    Je\/M 
V.  Jeye*^  46  Law  J.  Bep.  Ghanc.  245. 

20. — Unless  there  is  a  fiduciary  relation  be- 
tween the  parties  the  Court  will  only  open 
settled  accounts  when  the  errors  are  consider- 
able both  in  number  and  amount,  but  where 
there  is  such  relation  fewer  errors  or  a  single 
fraudulent  entry  will  suffice.  WUliamMtm  y. 
BwrhofWTy  60  Law  J.  Bep.  Chanc.  147 ;  Law  Bep. 
9  Ch.  D.  629. 

MuapprofriatitMn  "by  agent.    [See  Smbbzzlb- 

MENT.] 

(e)  Right  to  oommittion, 

21. — The  defendant  entered  into  the  follow- 
ing contract  with  the  plaintiff : — "  In  the  event 
of  your  procuring  me  the  sum  of  2,000/.,  or  such 
other  as  I  shall  accept,  I  agree  to  pay  you  a 
commission  of  2^  per  cent,  on  any  money  re- 
ceived." The  plaintiff  procured  a  party  willing 
to  lend  1,626Z.  if  the  defendant  shewed  a  suifi- 
cient  title  to  his  security.  The  defendtmt  ac- 
cepted the  offer,  but  failed  to  shew  a  sufficient 
title.  The  negotiations  consequently  went  off, 
and  no  money  was  in  fact  received  by  the  de- 
fendant : — Held,  that  the  plaintiff  was  notwith- 
standing entitled  to  his  commission  on  the 
1,626Z.,  as  it  was  owing  to  the  defendant's  own 
default  that  he  never  received  the  sum,  and  the 
plaintiff  had  performed  all  his  part  of  the  con- 
tract. And,  semble — per  Bramwell,  L.J.,  that 
those  who  bargain  to  receive  commission  for 
introductions  have  a  right  to  their  commission 
as  soon  as  they  have  completed  their  portion 
of  the  bargain,  irrespective  of  what  may  take 
place  subsequently  between  the  parties  intro- 
duced. Fiiher  v.  Drenett  (App.),  48  Law  J. 
Bep.  Ezch.  32. 

22.— The  defendant  having  ships  for  sale 
employed  the  plaintiff  to  obtain  purchasers, 
agreeing  to  pay  a  commission  if  the  plaintiff 
should  be  the  means  of  introducing  a  purchaser. 
In  February,  1876,  the  plaintiff  introduced  a 
person  who  had  been  recoimnended  to  buy  one 
of  the  plaintiff's  ships  by  A.,  and  the  defendant 
agreed  that  if  this  resulted  in  a  sale  the  plain- 
tiff and  A.  should  share  the  commission.  No 
sale  did  result,  and  in  March  A.  mentioned  the 
defendant's  same  vessel  to  B.,  who  chanced  to 
call  upon  him  in  reference  to  a  ship  of  another 
owner.  The' plaintiff,  hearing  of  this,  informed 
the  defendant  of  B.'s  call,  and  suggested  his 
seeing  B.  on  the  subject.  The  defendant  did 
nothing  in  the  matter,  and  B.  had  at  that  time 
no  intention  of  purchasing  the  defendant's  ship, 
and  made  no  communication  about  it  to  any  one. 
The  defendant  then  told  the  plaintiff  that  it 
was  no  use  doing  anything  until  the  ship  re- 
turned home,  and  the  plaintiff  thenceforth  took 
no  steps  to  find  a  purchaser.  A.,  however,  in 
April,  again  reminded  B.  of  the  vessel,  but  B. 
took  no  notice  of  his  letters,  and  neither  the 
plaintiff  nor  the  defendant  were  aware  of  A.'s 
having  written.    In  May  B.  wrote  as  broker 


direct  to  the  defendant  in  reference  to  the 
vessel,  and  after  some  negotiation,  on  the  13th 
of  June,  disclosed  the  name  of  the  principal  for 
whom  he  was  acting,  and  the  sale  was  effected. 
The  plaintiff,  on  hearing  afterwards  of  the  sale, 
claimed  his  commission,  on  the  ground  that  the 
purchaser  had  been  introduced  through  the 
medium  of  his  original  negotiations  with  A 
Th»  jury  found  on  questions  left  to  them,  first, 
that  the  plaintiff  was  authorised  to  find  a  buyer 
for  the  defendant's  vessel,  and  secondly,  that 
B.  was  induced  to  enter  upon  the  negotiation 
for  the  purchase  by  the  information  he  received 
from  A. : — ^Held  (reversing  the  decision  of  Lush, 
J.,  48  Law  J.  Bep.  Q.B.  37),  that  the  plaintiff 
was  entitled  to  Us  commission.  WUHmon  v. 
AUUn  (App.),  48  Law  J.  Bep.  Q.B.  733. 

28. — To  entitle  an  agent  to  commission  for 
the  introduction  of  capital  into  a  business  such 
agent  must  shew  that  the  introduction  of  such 
capital  was  directly  caused  by  his  agency. 
Where,  therefore,  10,0002.  capital  was  intro- 
duced upon  which  the  agent  received  com- 
mission and  subsequently  4,0001  more  was 
advanced  by  the  same  person,  which  was  not 
contemplated  when  the  10,0002.  was  advanced, 
but  was  the  result  of  further  negotiation  be- 
tween the  lender  and  borrower : — Held,  that  the 
agent  was  not  entitled  to  commission  on  the 
4,0002.  Trihe  v.  Taylor,  Law  Bep.  1  C.P.  a 
606. 

24. — ^Where  a  shipowner  had  for  several 
years  employed  merchants  to  effect  insurances 
for  him,  and  had  never  enquired  on  what  terms 
they  had  effeded  them,  and  it  appeared  that 
the  merchants  had  consistentljr  charged  the 
shipowner  with  the  full  premiums,  retaining 
the  usual  and  accustomed  per-centage  of  five 
per  cent,  brokerage  and  ten  per  cent,  discount 
for  ready  money, — Held,  that  the  shipowner 
could  not  object  to  the  ten  per  cent,  being  so 
retained.  Baring  v.  Stamton  (App.),  Law  Bep. 
3  Ch.  D.  602. 


(/)  lAen  qf  agewt  wn  goodu 

25. — ^W.  was  appointed  agent  of  a  company 
for  the  sale  of  goods  manufactured  by  them. 
Part  of  the  arrangement  was  that  the  company 
should  draw  on  W.  against  the  goods  assigned 
to  him  as  agent.  W.  accepted  a  bill  for  200iL  at 
four  months'  date ;  before  the  bill  arrived  at 
maturity  the  company  was  ordered  to  be  wound 
up,  and  the  goods  then  in  possession  of  W.  were 
taken  by  the  liquidators  and  sold  by  them.  W. 
honoured  the  bill  when  it  arrived  at  maturity : 
^Held,  that  W.  had*a  lien  on  the  goods  to  the 
extent  of  the  payment  by  him  in  respect  of  the 
bill,  and  that  he  was  entitled  to  be  repaid  the 
amount  paid  by  him,  out  of  the  proceeds  of  the 
sale  of  the  goods.  In  re  Pa^ey't  Patent  Felted 
Fahrie  Qmnany  (Ztm.),  46  Law  J.  Bep.  Chanc. 
318 ;  Law  Bep.  1  Ch.  D.  631. 

FolMy  on  skip :  broker^s  Hen  on,    [See  MABOfS 
INSVBANCB,  27.] 
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PBINOIPAL  AND  SUBETY. 

(A)  Validity  and  Constbuction  op   Con- 

TBAOT  OP  Guaranty. 

(a)  Illegality  :  sHJliaiff  praseetOion, 

(b)  Joint  and  several  liability  of  partners, 
(o)  Part  debts,  whether  extending  to, 

(d)  Limited  guaranty, 

(e)  Contvnmng  gttaranty, 

(B)  Bights  OP  SuBSTY. 

(a)  Bight  to  securities  on  payment  jof  ere^ 

dUor. 

(b)  Contribution:  special  agreement  between 

sureties. 

(0)  DiBCHABOE  OP  SUBBTY. 

(a)  Alteration  of  agreement  between  prin- 

eipals, 

(b)  Subsequent  legislation,  effect  of, 
(o)  Heleasing  principal  debtor, 

(d)  6Hmng  time  to  principal  debtor. 


(A)  Validity  and  Constbuotion  op  CtoN- 

TBACT  OP  GlTABANTY. 

(a)  Illegality  :  stifling  prosecution. 

1« — ^A  oontiact  of  snretyship  ia  not  uberrima 
fidei,  but  is  one  which  a  small  amount  of  mala 
Jides  or  want  of  disdosure  in  its  inception  will 
vitiate.  The  London  and  Provincial  Ma/rine  In* 
swrance  Compwny  v.  Barnes.  Dames  v.  The 
London  and  Provincial  Marine  Insurance  Cbw- 
pany,  47  Law  J.  Bep.  Chanc  611 ;  Law  Bep.  8 
Ch.  D.  469.  . 

A  som  was  provided  by  A.  onder  an  agree- 
ment, by  which  it  was  to  be  applied  in  paying 
the  liability  of  B.  to  a  company,  with  the  object 
on  the  part  of  A.  of  saving  B.  from  a  criminal 
prosecution.  The  company  intended  to  prose- 
cute, but  pending  negotiations  for  the  contract 
counsel  advised  them  that  no  crime  had  been 
committed: — Held,  that  the  agreement  was 
void  on  three  grounds— first,  that  the  company 
had  not  disclosed  the  fact  that  they  had  aban- 
doned their  intention;  secondly,  that  it  was 
against  public  policy  as  being  an  agreement  to 
stifle  a  public  prosecution ;  thirdly,  that  it  was 
made  under  pressure.  Held  also,  that  the  ille- 
gality was  not  such  that  (the  fund  being  in 
medio)  the  Court  would  refuse  to  interfere  in 
favour  of  A.    Ibid. 

(b)  Joint  and  several  liability  qf  partners. 

2.— The  firm  of  N.  &  Co.,  consisting  of  five 
persons,  gave  their  written  undertaking  to  deliver 
to  a  bank  the  personal  obligation  of  the  firm 
and  of  the  individual  partners,  and  also  the 
guarantee  of  S.  &  Co.,  as  security  for  advances 
to  be  made  to  N.  &  Co.  by  the  bank.  The  firm 
of  S.  &  Co.  consisted  of  three  of  the  persons  who 
were  parteers  in  N.  &  Co.  Subsequently  the 
bank  received  a  guarantee,  commencing :  "  We 
hereby  guarantee,"  and  signed  in  the  firm's  name 
of  8.  &  Co.,  and  also  by  the  three  partners  in 
8.  &  Co.  in  their  individual  names :— -Held,  that 
the  guarantee  gave  the  bank  the  joint  liability 
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of  the  firm  of  8.  &  Co.,  and  as  an  additional 
security,  the  separate  and  individual  liability  of 
each  member  of  that  firm.  In  re  Smith,  Fle- 
ming ^  Company  ;  ex  pa/rte  Ha/rdi/ng  (App.),  48 
Law  J.  Bep.  Bankr.  116;  Law  Bep.  12  Ch.  D. 
637. 

(e)  Past  debts,  whether  extending  to, 

d. — ^A  married  woman  being  entitled  to  sepa- 
rate estate,  without  restraint  upon  anticipation, 
in  order  to  obtain  credit  for  her  husband,  a  trader, 
gave  the  following  guarantee  to  a  wholesale 
dealer :  **Id.  consideration  of  you  the  said  G.  M. 
having,  at  my  request,  agreed  to  supply  and 
furnish  goods  to  W.  M.  C.,  I  do  hereby  guarantee 
to  you,  the  said  G.  M.,  the  sum  of  600Z.  This 
guarantee  is  to  continue  in  force  for  the  period 
of  six  years,  and  no  longer :  "—Held  (reversing 
the  decision  of  Fry,  J.),  that  the  guarantee  only 
extended  to  the  price  of  goods  supplied  after  it 
was  given,  and  not  to  debts  oiKdng  to  G.  M.  in 
respect  of  previous  transactions.  Morrell  v. 
Cowan  (App.),  47  Law  J.  Bep.  Ghana  73 ;  Law 
Bep.  7  Ch,  D.  161. 

(d)  Limited  guaranty, 

4. — Where  a  surety  has  become  party  to  a 
bond  conditioned  for  payment  of  the  debt  and 
interest,  with  a  proviso  that  he  shall  not  be 
liable  for  more  than  a  certain  sum,  and  the  cre- 
ditor, under  a  liquidation  of  the  affairs  of  the 
debtor,  receives  a  dividend  on  the  whole  of  the 
debt  and  interest  then  due,  the  right  of  the 
surety  to  have  a  proportion  of  those  dividends 
applied  in  reduction  of  the  claim  against  h\m 
depends  upon  whether  the  bond  amounts  to  a 
guarantee  of  the  whole  debt,  with  a  limitation 
of  the  sum  which  he  is  to  be  called  upon  to  pay, 
or  to  a  guarantee  of  a  part  only  of  the  debt.  In 
the  former  case  he  is  liable  for  the  whole  unpaid 
balance  to  the  extent  of  the  sum  limited  in  the 
proviso.  In  the  latter  case  he  is  entitled  to  a 
deduction  j;r(>  rata  in  respect  of  the  dividends. 
SlUs  V.  Emanuel  (App.),  46  Law  J.  Bep.  Exch. 
26 ;  Law  Bep.  1  Ex.  D.  167. 

Prima  facie,  a  continuing  guarantee,  limited 
in  amount,  to  secure  a  floating  balance,  is,  as 
between  surety  and  creditor,  a  guarantee  of  so 
much  only  of  the  debt  as  does  not  exceed  the 
sum  named  in  the  limitation,  for  it  is  to  be  pre- 
sumed that  the  surety  did  not  contemplate  the 
creditor's  allowing  the  debtor  to  become  indebted 
to  him  beyond  that  amount.  No  suoh  presump- 
tion arises  where  the  debt,  in  respect  of  whidi 
the  bond  is  given,  is  an  ascertained  amount  ex- 
ceeding the  sum  named  in  the  limitation.  6h'ay 
V.  Sechham  (41  Law  J.  Bep.  Chanc.  281)  distin- 
guished.   Ibid. 

(e)  Continuing  guaranty, 

5. — A  guarantee  to  Lloyds  against  all  the 
engagements  of  H.  as  underwriting  member  of 
Lloyds  was  held  to  continue  after  the  death 
of  the  guarantor;  to  extend  to  liabilities  to 
strangers  to  Lloyds  contracted  at  Lloyds  through 
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subscribers,  and  to  be  enforceable  for  the  benefit 
of  such  strangers  by  Llojds  as  trustees  for  the 
subscribers,  the  agents  of  such  strangers.  Lloffdi 
y.  Hoftper,  49  Law  J.  Bep.  Ghanc.  217;  affirmed 
on  appeal,  60  Law  J.  Bep.  Ghana  140. 

6« — A  oonthiaing  guarantee  is  not  ipm  facto 
revoked  by  the  death  of  the  guarantor.  But 
notice  of  the  death  of  the  guarantor  and  of  the 
existence  of  a  will,  given  to  the  holder  of  the 
guarantee,  Is  constructive  notice  of  the  deter- 
mination of  the  guarantee  as  to  future  advances. 
QmUkart  {Public  Officer  of  the  Stdtyhridge, 
Hyde  and  Olouop  Bank)  v.  ClcmsnUon,  49  Law 
J.  Bep.  Q.B.  204 ;  Law  Bep.  6  Q.B.  D.  42. 

Conttruetion  of  guarantee :  condition  precedent. 
[See  OoNDiTioM  Precedent,  1.] 

(B)  BlQHTB  OF  BUEBTT. 

(a)  Eiffkt  to  eecuritiei  on  payment  of  creditor, 

7. — ^A  woman  who  was  married  before  the 
Dower  Act,  joined  in  a  mortgage  by  her  husband 
of  his  freehold  to  release  her  dower,  the  equity 
of  redemption  and  trusts  of  surplus  under  the 

giwer  of  sale  being  reserved  to  the  husbuid : — 
eld  (reversing  the  decision  of  Bacon,  Y.C,  46 
Law  J.  Bep.  Chanc.  646 ;  Law  Bep.  4  Ch.  D.  639), 
that  the  equity  of  redemption  was  charged  with 
the  amount  of  dower  against  a  subsequent  assign 
of  the  husband.  Datveon  v.  The  Bank  of  WhitC' 
haven,  46  Law  J.  Bep.  Chanc.  884  ;  Law  Bep.  6 
Oh.  D.  218. 

8. — In  the  absence  of  a  spedal  contract  the 
law  of  principal  and  surety  does  not  apply  as 
between  the  discounter  of  and  the  indorsees  and 
other  parties  to  a  bill  of  exchange  in  respect  of 
securities  pledged  by  any  of  bu(£  other  parties 
to  and  held  by  the  discounter  for  the  amount 
due  on  the  bill  of  exchange.  Ihtncan,  Fox  4* 
Compa/nfy  v.  The  NoHh  and  South  Wale$  Banh 
(App.),  48  Law  J.  Bep.  Chanc.  876 ;  Law  Bep. 
11  Oh.  D.  88 ;  reversed  on  appeal  by  the  House 
of  Lords,  60  Law  J.  Bep.  Chanc.  866 ;  Law  Bep. 
6  App.  Caa.  1. 

A.,  a  member  of  a  firm,  pledged  his  separate 
estate  to  a  bank  to  secure  to  the  bank  the  bal- 
ance for  the  time  being  owing  to  the  bank  from 
the  firm.  Afterwards  the  firm  accepted  bills  of 
exchange  which  were  indorsed  to  and  discounted 
for  B.  by  the  bank.  The  firm  became  bankrupt 
and  the  bills  were  dishonoured  at  maturity.  The 
bank  having  demanded  of  B.  payment  of  the 
amount  due  on  the  bills,  B.  claimed  to  be  a  surety 
for  the  firm  in  respect  of  the  bills,  and  to  be 
entitled  as  such  surety  to  the  benefit  of  the 
securities  held  by  the  bank : — Held,  that  B.,  as 
indorsee  of  the  bill  of  exchange,  was  a  principal 
debtor  to  the  bank,  and  not  entitled  to  any  such 
right  of  suretyship  as  he  claimed.  Held,  also, 
that  if  the  law  of  suretyship  could  apply,  A.  and 
B.  were  co-sureties  for  the  firm,  and  tnat  A.  had 
the  prior  right  to  require  B.,  as  a  principal  to 
the  bill,  to  contribute  to  relieve  him.    Ibid. 

0. — ^A  surety  is  entitled  to  the  benefit  of  any 
security  which  the  creditor  has  received  for  the 
debt,  though  he  has  received  it  after  the  con- 


tract of  suretyship ;  and  therefore,  where  the 
creditor  has  so  dealt  afterwards  with  such  secu- 
rity that  on  payment  by  the  surety  it  cannot  be 
given  to  him  in  the  same  condition  as  it  was 
when  the  creditor  first  acquired  it,  the  surety  is 
discharged  to  the  extent  of  sudi  security.  Camp' 
hell  V.  BotkmeU,  47  Law  J.  Bep.  Q.B.  144. 

10. — By  a  scheme  of  arrangement  under  sec- 
tion 28  of  the  Bankruptcy  Act,  1869,  all  proceed- 
ings in  a  liquidation  were  stayed,  and  an  agree- 
ment was  ajqaroved  whereby  the  property  of  the 
debtors  was  transferred  to  a  company  formed  to 
continue  their  businesses,  who  were  to  issue 
to  every  creditor,  to  the  amount  of  his  debt,  B 
debentures  payable  to  bearer,  and  only  payable 
(except  at  the  company's  option)  out  of  the  re- 
sidue of  profits  fd!ter  payment  of  certain  other 
chfurges,  or  on  the  winding  up  of  the  company. 
Creditors  to  a  large  amount  were  the  holders  of 
bills  drawn  by  the  liquidating  debtors,  on  which 
the  acceptor  (who  stood  in  the  position  of  surety 
for  them)  had,  after  nroof  by  such  creditors  in 
the  liquidation,  paid  tnem  a  composition  of  four 
shillings  in  the  pound.  The  surety  claimed  to 
take  four  shillings  in  the  pound  of  the  deben- 
tures to  be  issued  to  the  creoitors,  on  the  ground 
that  such  debentures  were  a  satisfaction  of  their 
debts  in  full :— Held  (BaggaUay,  J.Kdtthitante\ 
that  the  debentures  must  be  considered  as  taken, 
not  in  satisfaction  of  the  debts,  but  of  the  divi- 
dends to  be  received  in  respect  thereof;  and 
that  the  surety's  only  right  was  to  pay  the  debt 
in  full,  and  take  over  the  debentures ;  or  possibly 
(per  MeUish,  L  J.),  if  the  debentures  were  really 
worth  more  than  16f.  in  the  pound  (which  they 
were  not),  to  require  the  debentures  to  be  sold, 
and  the  surplus  paid  to  him.  Ex  parte  Oorry; 
in  re  Ibthe^nU  (App.),  46  Law  J.  Bep.  Bankr. 
163 ;  Law  Bep.  8  Oh.  D.  446  (wm.  Ex  parte 
TwqwMd  ;  inre  IbtherffiU), 

(h)  Contribution :  special  agreement  between 

suretiei, 

11.— A.,  B.,  0.  and  D.,  at  request  of  S.,  who 
was  in  pecuniary  difficulties,  had  joined  with  E. 
as  sureties  in  various  promissory  notes  and  bills 
of  exchange,  but  in  no  one  instance  had  they  all 
four  join^.  A.  was  liable  to  a  larger  amount 
than  B.,  0.  and  D.  The  creditors  of  E.  pressed  for 
payment,  and  A.,  B.,  0.  and  D.  employed  W.,  a 
solicitor,  to  enter  into  arrangements  with  the 
creditors  on  tlieir  behalf,  and  the  following 
agreement  was  drawn  up  by  W.,  and  signed  by 
A.,  B.,  0.  and  D. :  "  We,  the  undersigned,  bdng 
jointly  liable  as  guarantors  upon  certain  bills 
of  exchange  given  in  favour  of  B.,  hereby 
authorises,  to  act  for  us  as  t>ur  joint  and 
several  solicitor  in  all  matters  concerning  those 
bills,  and  we  further  authorise  W.  to  take  such 
proceedings  as  he  may  think  fit  to  recover  the 
amount  of  such  bills  from  B.  In  carrying  out 
the  above  terms  W.  will  negotiate  to  settle  the 
above  upon  the  best  terms  he  can.  As,  howev^, 
between  the  parties  themselves,  the  following  is 
the  basis  of  the  arrangement  inter  se:  Upon 
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the  amoant  being  ascertained  for  which  the 
liabilities  can  be  discharged,  the  parties  to  this 
arrangement  undertake  to  provide  the  same  in 
the  proportion  of  one-fourth  each,  and  all  sums 
recovered  from  E.  are  to  be  brought  into  aocoont 
and  repaid  to  such  parties  in  proportion  to  their 
existing  liabilities,  or  to  the  amonnts  respec- 
tively fomid  by  them.'*  In  a  suit  by  A.  for  con- 
tribution,— Held,  that  upon  the  true  construc- 
tion of  this  agreement,  the  parties  did  not 
intend  to  alter  Uieir  existing  babilities  and  to 
take  the  entire  liability  upon  themselves  in 
equal  shares,  but  only  to  advance  the  requisite 
money  in  the  first  instance  in  equal  shares,  and 
that  consequently  their  ultimate  rights  and  lia- 
bilities were  not  thereby  varied.  Aroedeokn^  v. 
Howard  Vauglum  (H.L.)»  45  Law  J.  Bep.  Ghanc. 
622. 

(C)  DiSCHABGB  OF  SURBTY. 

(a)  Alteration  of  agreement  between  prinoi^aU, 

12. — In  an  action  against  a  surety  on  his 
bond,  whereby  he  guaranteed  the  performance 
of  a  covenant  by  Mb  principal,  the  lessee  of  a 
farm  and  flock  of  sheep,  to  deliver  up  to  the 
plaintiff  at  the  end  of  the  tenancy,  with  the 
farm,  a  Hke  number  and  quality  of  dieep  regu- 
larly heathed  and  pastured  on  the  farm,  it  was 
proved  that  an  alteration  had  been  made  in  the 
terms  of  the  letting  by  the  surrender  of  a  small 
part  of  the  farm  and  a  proportionate  reduction 
of  the  rent.  The  jury  found  that  the  alteration 
had  not  made  any  material  difference  in  the 
relation  between  the  parties,  so  as  to  affect  the 
capacity  of  the  tenant  to  perform  his  covenant : 
— Held  (aflftrming  the  decision  below,  47  Law  J. 
Rep.  Q.B.  81),  by  Ctotton,  L. J.,  and  Thesiger,  L.J. 
(Brett,  L.J.,  dissenting),  that  the  surety  was 
discharged.  By  Cotton,  L. J.,  and  Thesiger,  L.J. 
— Any  alteration  in  the  form  of  the  agreement 
between  principals  discharges  the  surety,  unless 
it  is  self-evident  that  the  alteration  cannot  pre- 
judice the  surety ;  the  surety  himself  being  the 
judge  aa  to  materiality.  By  Brett,  L.J.— The 
surety  is  discharged  where  there  has  been  a 
material  alteration,  or  an  alteration  of  some 
specific  provision  of  the  agreement,  but  not 
otherwise.  By  the  whole  Court  (overruling  the 
decision  below). — The  mere  surrender  of  a  small 
part  of  demist  premises  and  proportionate  re- 
duction of  the  rent  does  not  in  itself  amount 
to  a  surrender  by  operation  of  law  of  the  old 
tenancy,  and  the  creation  of  a  new  one.  Holme 
V.  Brtmshill  (App.),  47  Law  J.  Rep.  Q.B.  610; 
Law  Rep.  3  Q.B.  D.  496. 

13. — The  defendant  became  surety  for  the 
payment  of  a  debt  of  400Z.,  owing  from  P.  to 
the  plaintiff,  and  by  agreement  between  the 
parties,  P.  handed  over  a  policy  of  insurance  on 
his  life  to  the  plaintiff  as  collateral  security. 
^  P.  afterwards  became  bankrupt,  and  at  that 
time  two  of  the  premiums  on  the  policy  re- 
mained unpaid,  and  the  policy  had  laped.  The 
plaintiff  proved  in  P.'s  bankruptcy  for  the  full 
amount  of  her  debt,  stating  in  her  proof  that 


she  held  the  policy  as  collateral  security,  but 
putting  no  value  on  it.  The  policy  was  after- 
wards given  up  to  the  trustee  in  bankruptcy 
for  the  benefit  of  the  creditors,  and  the  in- 
surance company  agreed  to  reinstate  it.  The 
plaintiff  sued  the  defendant,  as  surety,  for  the 
amount  of  P.'s  debt,  and  at  the  trial  the  plain- 
tiff's counsel  agreed  to  credit  the  defendant 
with  321.,  being  the  admitted  value  of  the 
policy  when  reinstated : — Held  (affirming  the 
judgment  of  Manisty,  J.,  reported  49  Law  J. 
Rep.  Q.B.  363 ;  Law  Rep.  6  Q.B.  D.  138),  that 
the  defendant's  position  as  a  surety  was  not 
altered  so  as  to  discharge  him  from  liability, 
by  reason  of  the  course  the  plaintiff  had  pur- 
sued in  the  bankruptcy,  as  the  policy  was  value- 
less when  she  sent  in  her  proof: — Held  also, 
that,  if  the  policy  was  of  value  when  the  plain- 
tiff proved  in  the  bankruptcy,  and  if  she  exer- 
cised her  option,  under  the  bankruptcy  law,  of 
handing  over  her  security  to  the  trustee,  and 
proving  for  the  whole  amount  of  her  debt»  the 
defendant  was  not  thereby  wholly  discharged 
from  liability  as  a  surety,  but  only  to  the  ex- 
tent of  the  value  of  the  policy.  Rainbow  v. 
Jugginz  (App.),  49  Law  J.  Rep.  Q.B.  718 ;  Law 
Rep.  5  Q.B.  D.  422. 

Qf)  Subsequent  legUl4Uion,  effect  of. 

14.  —  Where  the  defendant  undertook  to 
indemnify  the  plaintiff  against  all  liability 
which  he  might  incur  in  giving  a  bond  to  the 
Crown,  and  under  a  statute  passed  since  the 
giving  of  the  bond  the  money  secured  was 
ordered  to  be  paid  into  Court, — Held,  on  de- 
murrer, that  the  defendant's  liability  was  not 
affected  by  the  subsequent  legislation.  Webiter 
V.  Petre,  Law  Rep.  4  Ex.  D.  127, 

(0)  Releaemg  principal  debtor, 

15. — ^N.,  a  wine  merchant,  was  desirous  of 
turning  his  business  into  a  limited  liability 
company.  Being  at  the  time  indebted  to  the 
plaintiffs  he  entered  into  an  agreement,  bind- 
ing himself  (among  other  things)  to  transfer 
to  them  certain  shaires  or  warrants  of  the  com- 
pany, to  the  amount  of  6,000Z.,  and  to  redeem 
them  at  par  within  twelve  months.  His  book 
debts,  amounting  to  about  8,000Z.,  were  to  be 
collected  and  divided  equally  between  the 
plaintiff!)  and  B.,  the  plaintiff  re-delivering 
warrants  to  an  amount  corresponding  to  that 
which  they  received.  The  redemption  of  the 
shares  within  twelve  months  was  guaranteed 
by  the  defendant.  Afterwards,  and  with  the 
knowledge,  but  without  the  assent  of  the  de- 
fendant, who  had  become  chairman  of  the 
company,  the  plaintiffs  released  their  interest 
in  the  book  debts,  receiving  bills  of  exchange 
accepted  by  the  company  in  lieu  thereof,  and 
the  right  to  the  book  debts  was  transferred  to 
the  company.  The  shares  not  having  been 
redeemed,  an  action  was  brought  on  the  gua- 
rantee:— Held  (affirming  the  decision  of  the 
Court  below,  46  Law  J.  Rep.  Q.B.  869),  that 
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the  defendant  was  disduuged  altogether. 
Ihtiak  V.  Bverett  (App.),  46  Law  J.  Rep.  Q.B. 
218 ;  Law  Bep.  1  Q.B.  D.  669. 

(d)  Ovoing  time  topHneipdl  dehor. 

16.  — The  defendant  gave  a  bond  to  the 
plaintifEs  for  the  performance  by  D.  of  a  con- 
tract to  take  tar  and  ammoniacal  liquor  from 
the  plaintifEs,  containing  a  stipulation  that  es- 
timates of  the  quantity  taken  should  be  made  on 
the  last  day  of  every  month,  "  and  payment  for 
the  same  should  be  made  within  the  first  four- 
teen days  of  the  ensuing  month  after  evexy 
estimate  should  be  so  iD^e,  unless  the  com- 
pany should  by  writing  signed  by  their  secre- 
tary allow  a  longer  time  for  payment.*'  One 
monthly  payment  being  in  arrear,  the  secretary 
of  the  company  by  writing,  after  the  expira- 
tion of  the  fourteen  days  prescribed  by  the 
agreement  for  payment,  gave  further  time  to 
D. : — Held,  first  (confirming  the  decision  of  the 
Common  Pleas  Division),  that  such  giving  time 
was  not  a  giving  of  time  in  aoooidance  with 
the  agreement,  and  therefore  operated  as  a 
discharge  of  the  surety  with  respect  to  the 
payment  for  which  time  was  so  given.  Held, 
secondly  (reversing  the  decision  of  the  Com- 
mon Pleas  Division,  46  Law  J.  Rep.  C.P.  869; 
Law  Rep.  1  C.P.  D.  707),  that  the  contract  of 
the  surety,  being  for  several  payments  and  at 
different  times  and  in  respect  of  different  deli- 
veries, was  severable ;  and  that  the  giving  time 
to  the  principal  in  respect  of  one  payment  did 
not  discharge  the  surety  as  to  the  rest.  Tke 
Croydon  Commeroiai  Qas  aiid  Coke  Company  v. 
DicUnfon  (App.),  46  Law  J.  Rep.  C.P.  167; 
Law  Rep.  2  C.P.  D.  46. 

17.— Where  a  debt  is  contracted  by  two  joint 
debtors,  the  creditor  may  bind  himself  to  one 
of  them  in  any  way  not  amounting  to  an  ab- 
solute release,  without  thereby  prejudicing  his 
right  to  sue  the  other ;  and  if  the  position  of 
the  joint  debtors  changes  to  that  of  principal 
and  surety,  while  the  debt  exists  the  position 
of  the  ci^tor  remains  unchanged,  although 
he  gives  time  to  one  of  them  after  he  has  had 
notice  of  the  change.  Smire  v,  Redman,  Law 
Rep.  1  Q.B.  D.  636. 

Oakeley  v.  PaeheUer  (4  a.  &  F.  207 ;  10  Bli. 
N.8.  648)  distinguished.    Ibid. 

AjppropriMon  of  payments  hy  ereditor,    [See 
Bill  of  Bxchanob,  26.] 


Patentees,  of,    [See  Patbnt,  2-6.] 

Seqmttration,  of,    [See  Sbqubstbation.] 

Shufping :  claim  of  owners  of  cargo  and  erem, 
[See  Shipping  Law,  E  21.] 

SoUcUor:    costs:    mortgage    by  eUent.      [See 
SOUOITOB,  38.] 

PRISON. 

[Amendment  of  the  law  respecting  certain 
returns  from  convict  prisons.  39  &  40  Vict. 
a  42.] 

[The  law  relating  to  prisons  in  England 
amended.    40  A;  41  Vict.  c.  21.] 

1. — The  liability  for  the  maintenance  of  in- 
sane prisoners,  which  by  3  &  4  Vict.  c.  64.  s.  2 
is  imposed  upon  the  county  in  default  of  any 
ascertained  place  of  settlement,  is  not  trans- 
ferred from  the  county  to  the  Consolidated 
Fund  by  the  Prisons  Act,  1877  (40  A;  41  Vict  c. 
21).  Reg.  v.  The  Justices  of  Surrey^  48  Law 
J.  Rep.  M.C.  188;  affirmed  on  appeal,  60  Law 
J.  Rep.  M.C.  4. 

2,— The  Prisons  Act,  1877  (40  &  41  Vict  a 
21),  has  not  transferred  to  the  Secretary  of 
State  the  liability  for  the  expenses  of  convey- 
ing prisoners  after  summary  conviction  or 
committal  for  trial  by  a  magistrate  to  the  gaol 
named  in  the  warrant.  Such  expenses  still  fall, 
as  enacted  in  27  Geo.  2.  a  3,  and  11  Sc  12  Vict. 
c.  42,  in  Middlesex  upon  the  overseers,  and  in 
other  counties  upon  the  treasurer  of  the  county 
where  the  offence  alleged  against  the  prisoner 
was  committed.  Mullins  v.  The  Treasurer  of  the 
County  of  Surrey,  49  Law  J.  Rep.  Q.B.  267 ;  Law 
Rep.  6  Q.B.  D.  170 ;  reversed  on  appeal,  60  Law 
J.  Rep.  Q.B.  181 ;  Law  Rep.  6  Q.B.  D.  166. 

Discharge  of  prisoner :    computation  of  time* 
[See  False  Impbisonment,  L] 

Boy  sent  after  imprisonment  to  reformatory  : 
expense  of  supplying  proper  clothing  for  re- 
fomuOory.    [See  Rbformatobt.] 

Lunatic  prisoner:  maintenance.  [See  LU- 
NATIC, 26.] 

PRIVILEGE. 

Of  Parliament.    [See  Parliament,  1.] 

Pririleged  communications.  [See  DIVOBCB,  36 ; 
Libel,  4-12 ;  Pboduction,  1-13.] 


PRIORITY. 

Agent:  following  trust   money.      [See    Prin- 
cipal and  Agent,  7.] 

Bottomry  bond:   necessaries,     [See  Shipping 
Law,  C  2.] 

Bebenture-holderSf  of.    [See  Bond,  1.] 

Holders  of  bills  of  sale,  of.    [See  Bill  op  Sale. 
16-18.] 

Mortgages,  of,    [See  Mobtgage,  20-28.] 


PRIVY  COUNCIL. 

1. — Where  the  amount  in  question  was  only 
300  dollars,  and  the  issue  between  the  parties 
involved  no  general  principle  and  did  not  affect 
other  cases,  their  Lordships  declined  to  advise 
the  exercise  of  the  prerogative  of  allowing  an 
appeal  reserved  to  Her  Majesty  by  the  Cana- 
dian Act,  38  Vict,  c  11.  s.  47.  Johnston  v.  The 
Ministers  and  Trustees  of  St.  Andren}%  Mont' 
real  (P.C.),  Law  Rep.  3  App.  Cas.  169. 

2. — The  judicial  committee  will  not  enter- 
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tain  grounds  of  appeal  which  were  not  taken 
in  the  Court  below.  The  London  Chivrtered 
Ba/nk  of  Australia  v.  White  -^  Blaohwood,  48 
Law  J.  Rep.  P.O.  76 ;  Law  Rep.  4  App.  Cas. 
413. 

Appeal  involving  gnestiong  previously  decided, 
[See  Chuboh  akd  Clebgt,  19.] 

Leave   to   appeal:    Lower    Canada:    Queen's 
Bench :  oiml  eode,    [See  Colonial  Law,  4.] 

Leave  to  appeal :  Quebec  Controverted  Mections 
Act.    [See  Colonic  Law,  14.] 

Statf  qf  emeewtion  on  motion  pending  appeal, 
[See  Chuboh  and  Cleboy,  36.] 

PRIZE    OF   WAR. 
[See  Booty  op  Was.] 

PRO   CONFESSO. 
[See  Pbactioe,  X.] 

PROBATE. 

(A)  JTTBISDICnON. 

(a)  To  grant  probate, 

(b)  To  set  aside  testamentary  disposition 

c^fter  grant, 
(e)  If^unctian,  to  grant. 

(B)  Obant  op  Pbobate  ob  Administbation. 

(a)  To  trustees  of  settlement, 

(b)  To  father  (f  grandchildren  nfhere  son 

abroad. 
(o)  To  party  entitled  in  distribution, 
(d)  To  stram^er  with  consent  qf  committee 

and  nesBt-of-bin  of  Umatic, 
(«)  To  creditor, 

(1)  Bond  to  pay  debts  ratably, 

(2)  6hawt   ad   colUgenda    bona   fcith 

power  of  sale. 

(3)  Creditor  preferred  to  neset-ofkin. 
(/)  Administration  de  bonis  non, 

(1)  WiU  of  nuzrried  woman :  exectttrim 

of  first  husband, 

(2)  Limited  grant  to  assignee  of  trustee. 

(3)  Benunoiation  by  executria!  a-fid  uni- 

versal legatee :  retractation  of. 
(g)  Will  of  married  woman  having  sepa- 

rate  estate, 
(h)  Administration  dwramte  absentia, 
(i)  WiU   qf  naturalised    British    subgeet 

domiciled  abroad, 
(*)  Batecvtof's  executor  out  of  jurisdiction, 
(0  Ammoani  and   EngUsh   wills   dealing 

with  properties  separately, 
(f»)  Foreign  gramt  of  English  wiU  :   Eng- 

glish  translation  admitted  to  probate, 
(n)  Will  of  Persian,  suigect  made  in  Persia, 
ip)  Foreign   will  :    evidence  :    executor's 

€^ffirm4ition. 

(C)  Administbation  Bond. 

(D)  Pbacticb  and  Pleading. 

(a)  Citation  of  parties  interested, 
(Jf)  Service  out  of  jurisdiction. 


(o)  Attachment :  refusal  to  produce  wUl. 

(d)  Amendment  of  pleadings  at  hearing, 

(e)  Right  to  begin. 
(/)  Appeal. 

(1)  From  findings  on  issttes  of  foot. 

(2)  From  Judge  of  Probate  Division, 
(g)  Costs. 

(1)  Abortive  proceedings  in  Chancery 

Division. 

(2)  Married  woma/n  defenda/nt, 

(3)  Out  of  real  estate, 

(4)  Taxation :  administrator  pendente 

lite. 


(A)  JUBIBDICnON. 

(a)  lb  grant  probate, 

1. — A  Judge  of  the  Chancery  Division  has 
jurisdiction  to  grant  probate  of  a  will,  but  it  is 
more  convenient  for  such  proceeding  to  be 
taken  in  the  Probate  Division.  Pinney  ▼. 
Bunt,  Law  Rep.  6  Ch.  D.  98. 

(b)  To  set  aside  testamentary  disposition  after 

gra/nt. 

2. — After  probate  of  a  will  has  been  granted, 
the  Chancery  Division  has  no  jurisdiction  to 
entertain  a  suit  to  set  aside  testamentary  dis- 
positions on  the  ground  of  fraud  in  obtaining 
the  execution  of  the  will,  the  Probate  Diviaon 
having  exclusive  jurisdiction  in  the  matter. 
Meluish  V.  Milton  (App.),  46  Law  J.  Rep. 
Chanc.  836 ;  Law  Rep.  3  Ch.  D.  27. 

(jo)  Injunction,  to  gra/nt. 

3. — The  Court  of  Probate,  as  a  Division  of 
the  High  Court  of  Justice,  to  which  the  juris- 
diction formerly  exercised  by  the  Court  of 
Chancery  has  been  transferred  by  36  &  37  Vict, 
c.  66.  s.  16,  has  power  to  issue  an  order  pro- 
hibiting the  dealing  in  any  share  of  a  ship  for  a 
time  and  on  conditions  to  be  named  therein, 
the  registrar  of  shipping,  on  being  served  with 
such  order,  or  an  official  copy  thereof,  must 
obey  the  same.  Nicholas  v.  Dracaehis,  46  Law 
J.  Rep.  P.D.  &  A.  46 ;  Law  Rep.  1  P.D.  72. 

4. — The  deceased  died  intestate.  The  plain- 
tiff, as  next-of-kin,  clcdmed  the  grant  of  ad- 
ministration, alleging  that  the  deceased  had 
died  a  bachelor.  At  his  instance  a  writ  of 
summons  issued  against  the  defendant,  who 
claimed  to  be  the  lawful  widow  of  the  de- 
ceased, and  was  in  possession  of  his  personal 
estate,  but  there  was  some  difficulty  in  serving 
the  writ  upon  her.  The  Court  granted  an  in- 
junction restraining  her  from  d^diug  with  the 
estate.  Brand  v.  Mitson,  46  Law  J.  Rep.  P.  D. 
&  A.  41. 

(B)  Obant  op  Pbobate  ob  Administbation. 

(a)  To  trustees  of  settlement. 

6. — ^A.  died  intestate,  leaving  B.,  his  lawful 
sister  and  only  next-of-kin,  surviving  him.  B. 
was  a  married  woman,  but  she  had  for  some 
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years  lived  apart  from  her  husband,  who  was 
abroad,  aod  whose  address  was  not  known. 
Under  the  marriage  settlement  B.  took  the 
first  life  interest  in  all  her  after-acquired  pro- 
perty. The  CJourt,  with  her  consent,  granted 
administration  to  the  personal  estate  and  effects 
of  A.  to  the  trustees  of  the  settlement.  In  the 
goodi  of  MayeheU,  47  Law  J.  Rep.  P.  D.  k,  A. 
31 ;  Law  Rep.  4  P.D.  74. 

(J)  Tofatlwr  of  gramdchUdren  where  son 

ahroad. 
6,— The  testator  appointed  his  wife  sole 
executrix  of  his  will.  She  predeceased  him, 
and  he  left  surviving  him  a  son  and  three 
grandchildren,  minors.  The  son  was  resident 
in  America,  but  his  precise  whereabouts  was 
not  known.  The  Court  granted  administration, 
with  will  annexed,  under  the  73rd  section  of 
the  Probate  Act,  to  the  father  of  the  grand- 
children of  the  deceased,  for  their  use  and 
benefit.  In  the  goods  of  John  See,  48  Law  J. 
Rep.  P.  D.  &  A.  70 ;  Law  Rep.  4  P.D.  86. 

(o)  To  party  entitled  in  distribution. 
7. — ^A.  died  a  spinster  and  intestate,  leaving 
B,,  her  mother  and  next-of-kin,  and  C,  her 
sister,  together  the  only  persons  entitled  in  dis- 
tribution to  her  personal  estate  and  effects.  B., 
the  mother,  being  aged  and  infirm,  and  pre- 
sumably incapable  of  administering  the  estate, 
the  Court  made  the  grant  to  C.  under  the  73rd 
section.  In  the  goods  of  Clarke,  46  Law  J.  Rep. 
P.  D.  &  A.  16. 

(d)  To  stranger  with  consent  of  committee  and 
nesBt-qf-kin  ofltinatio. 

8.~A.  died  intestate,  leaving  B.,  a  person  of 
unsound  mind,  her  lawful  sister  and  sole  next- 
of-kin,  surviving  her.  C.  was  appointed  com- 
mittee of  B.'s  estate,  but  the  Masters  in  Lunacy 
object«l  to  his  taking  the  grant  of  administra- 
tion of  A.'s  estate.  In  these  circumstances  the 
Court,  with  the  consent  of  C.  and  the  consent 
also  of  the  next-of-kin  of  B.,  made  the  grant  to 
D.,  a  stranger  in  blood  to  the  deceased.  In  the 
goods  of  Hastings,  47  Law  J.  Rep.  P.  D.  &  A.  30 : 
Law  Rep.  4  P.D.  73. 

(tf)  To  creditor, 
(1)  Bond  to  pay  debts  ratably. 
9. — A  creditor's  administration  was  granted 
to  A.,  who  did  not  enter  into  a  bond  to  pay  pro 
rata  the  debts  of  the  deceased.  The  estate 
was  insolvent,  and  A.  claimed  to  retain  his 
own  debt  out  of  the  assets.  The  grant  having 
been  properly  obtained,  the  Court  refused  to 
revoke  it,  in  order  to  impose  upon  the  ad- 
ministrator the  condition  of  distributing  the 
assets  ratably  among  all  the  creditors  of  the 
deceased,  but  intimated  that  for  the  future, 
and  whether  the  other  creditors  appeared  or 
not,  the  person  taking  the  grant  should  ent«r 
into  a  bond  to  pay  the  debts  pro  rata.  In  the 
goods  of  Brackenbury,  46  Law  J.  Rep.  P.  D.  Sc 
A,  42 ;  Law  Rep.  2  P.D.  272. 


(2)  Orant  ad  oolHgenda  bona,  with  power  qf 

sale. 

10.— The  deceased,  who  was  a  Prussian  sub- 
ject resident  in  this  country,  died  a  bachelor 
and  intestate,  without  any  known  relations. 
He  carried  on  the  business  of  a  schoolmaffter, 
and  an  offer  was  made  for  the  purcdiase  of  the 
goodwill  of  the  school  if  possession  were  given 
forthwith.  The  Court,  in  these  circumstances, 
made  a  grant  ad  oolUgenda  bona  to  a  creditor, 
with  power  to  dispose  of  the  goodwill  of  the 
school,  but  directed  that  the  administrator 
should  bring  into  the  r^;istry  the  proceeds  of 
the  sale  after  deduction  of  expenses  and  his 
taxed  costs  of  obtaining  the  administzation. 
In  the  goods  of  Sohwerd^eger,  46  Law  J.  Rq). 
P.  D.  &  A.  46 ;  Law  Rep.  1  P.D.  424. 

(3)  Creditor  preferred  to  nesBt-qf-kin, 

IL — ^Where  the  next-of-kin  of  an  intestate 
paper  manufacturer  (who  was  allied  to  luive 
died  insolvent)  was  a  poor  woman,  quite  unfit 
to  carry  on  and  wind  up  a  business,  the  Court, 
under  20  &  21  Vict,  a  77.  s.  73,  granted  ad- 
ministration to  a  principal  creditor,  whose  ap- 
plication was  sanctioned  by  the  other  creditors. 
In  the  goods  cf  Fa/rrand,  Law  Rep.  1  P.D.  439. 

(/  )  Administration  de  bonis  non, 

(1)  Will  of  married  woman,  exeeutrix  offint 

hvsband, 

12. -W.  B.  died  in  1864,  leaving  a  will  of 
which  he  appointed  his  wife  (with  others) 
executrix.  She  proved  the  will,  and  survived 
the  other  executors.  She  afterwards  married 
J.  S.,  and  during  coverture  with  hiin  made  a 
will  under  certain  powers  vested  in  her,  and 
appointed  her  husband,  J.  S.,  sole  executor.  On 
her  death  in  1876  letters  of  administration 
(with  her  will  annexed)  were  granted  to  J.  S., 
who  was  the  sole  person  entitled  to  the  per- 
sonal estate  over  which  she  had  no  disposing 
power : — Held,  that  a  further  grant  was  re- 
quired as  to  the  unadministered  effects  of  W. 
B.,  and  such  grant  was  made  (with  the  consent 
of  J.  S.)  to  R.  F.,  the  natural  and  lawful 
daughter  of  W.  B.,  and  one  of  the  residuary 
legatees  under  his  will.  In  the  goods  if 
Bridger,  47  Law  J.  Rep.  P.  D.  &  A.  46 ;  Law 
Rep.  4  P.D.  77. 

(2)  limited  grant  to  assignee  of  trustee. 

18. — A.  died  intestate,  and  letters  of  ad- 
ministration of  his  personal  estate  and  effects 
were  granted  to  B.,  a  creditor.  B.  was  subse- 
quently adjudicated  a  bapkrupt,  and  died, 
leaving  part  of  A.'s  estate  unadministered.  The 
trustee  in  bankruptcy  of  B.'s  estate  assigned  to 
C,  who  was  also  a  creditor  of  B.'s,  the  debts 
due  from  A.'s  estate  and  securities.  The  Court 
made  a  grant  de  bonis  non  to  C,  limited  to  B.'s 
interest  in  A.'s  estate.  In  the  goods  qfBurdett, 
46  Law  J.  Rep.  P.  D.  &  A.  71 ;  Law  Rep.  1  P.D. 
427. 
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(3)  B&»wuriation  by  exeeutrix  and  univertal 
legatee,  retraetatum  of, 

14. — ^A.,  sole  executrix  and  universal  legatee, 
renounced  her  right  as  such  to  the  grant  of 
letters  of  administration,  which  was  aocord- 
li^ly  made  to  B.,  one  of  the  next-of-kin.  Upon 
the  death  of  B.,  intestate  and  insolvent,  A.  was 
allowed  to  retract  her  renunciation  as  universal 
legatee,  and  take  a  grant  of  letters  of  adminis- 
tration de  boni$  non.  In  the  goodi  of  Wheel- 
wright, 47  Law  J.  Bep.  P.  D.  &  A.  87;  Law  Bep. 
3  P.D.  71. 

{g)  WUl  ofma/rried  monuin  ha/vi/ng  9epa/raie 

ettate. 

15. — ^Where  the  Court  is  satisfied  that  there 
is  some  separate  estate  of  a  married  woman,  it 
is  not  bound  to  decide  as  to  the  details  of  which 
it  consists,  but  probate  should  be  granted  *'  to 
all  property  that  the  testatrix  haid  power  to 
dispose  of."  In  the  goods  of  Thtvrp  (App.), 
Law  Bep.  3  P.D.  76. 

(JC)  Adminittration  durante  absentia, 

16. — One  of  the  executors  named  in  the  will 
groved  the  paper  and  then  left  the  country. 
The  second  executor  named  in  the  will  was  also 
out  of  the  jurisdiction.  The  Court  made  a 
grant  dwrante  absentia  to  a  legatee  and  also  one 
of  the  next-of-kin,  to  enable  her  to  become  a 
party  to  a  suit  in  the  Chancery  Division  for  the 
administration  of  the  estate.  In  the  goods  of 
JenUns,  49  Law  J.  Bep.  P.  D.  &  A.  30. 

(t)  WUl  of  naturalised  British  suHgeet 
domiciled  abroad. 

17*— Testator,  an  Italian  by  birth,  obtained 
in  1862  letters  of  naturalisation  as  a  British 
subject,  and  in  1871  he  executed  in  England  his 
will  according  to  the  forms  prescribed  by  the 
Bnglish  law.  The  letters  of  naturalisation  ex- 
cepted from  the  privileges  conferred  on  testator 
<*any  rights  and  capacities  of  a  natural  bom 
subject  out  of  and  beyond  tiie  dominions  of  the 
Briti^  Crown  and  tiie  limits  thereof,"  and  he 
died  in  1876,  domiciled  in  Italy :— Held,  that 
the  will  was  entitled  to  probate  under  24  &  26 
Yict.  c.  114.  s.  2.  In  the  goods  of  OalVy,  46  Law 
J.  Bep.  P.  D.  &  A.  107 ;  Law  Bep.  1  P.  D.  438. 

(h)  ExeevioT^s  executor  out  of  jurisdiction, 

18. — The  case  of  an  executor's  executor  is 
within  the  spirit  of  38  Geo.  3.  c.  87.  s.  1,  and 
21  k,  22  Yict.  c.  96.  s.  18.  The  executor's  exe- 
cutor being  out  of  the  jurisdiction,  liie  Court 
granted  administration  with  will  annexed,  to 
the  nominee  of  parties  interested,  limited  to  a 

nicular  fund.    In  the  goods  of  Ora/wty  46  Law 
ep.  P.  D.  &  A.  88 ;  Law  Bep.  1  P.  D.  436. 

(Z)  American  and  Bnglish  wills  dealing  9vith 
properties  separatelg, 

10. — ^The  testator,  an  American,  possessed  of 
propoty  in  the  United  States  of  America  and 


England,  duly  executed  two  wills.  By  the  first 
he  disposed  of  his  property  generally,  and  by  a 
codicil  thereto  he  expressly  limited  its  applica- 
tion to  his  estates,  real  and  personal,  within  the 
United  States  of  America.  By  the  second  will, 
of  later  date,  and  in  which  different  executors 
were  named,  he  disposed  of  his  property  in 
England,  moneys  invested  in  the  3  percent. 
Consols,  and  expressly  declared  that  it  was  to 
be  deemed  a  special  and  limited  will,  applicable 
to  the  said  British  Consols  only;  and  in  a 
codicil  thereto  he  directed  that  if  his  said  spe- 
cial will  could  not  receive  probate  it  should  take 
effect  as  a  further  codicil  to  his  general  will. 
The  Court,  in  decreeing  probate  of  the  English 
will,  held  that  it  was  not  necessaiy  to  incorpo- 
rate the  American  will  in  the  probate,  but  re- 
quired that  verified  copies  of  the  American  will 
and  codicils  should  be  filed  in  the  registry,  and 
that  the  existence  of  such  documents  should 
also  be  noted  on  the  probate.  In  the  goods  qf 
Astor,  46  Law  J.  Bep.  P.  D.  &  A.  78 ;  liiw  Bep. 
1  P.  D.  160. 

(m)  Foreign  gramt  of  English  wiU :  English 
translation  admitted  to  probate, 

20. — A.  died  in  Mexico,  leaving  a  will  written 
in  Bnglish,  but  duly  executed  according  to  the 
law  of  Mexioo,  where  he  was  domicil^.  The 
will  having  been  translated  into  Spanish  by 
order  of  the  Court,  probate  of  it  was  granted  by 
the  proper  Mexican  tribunal.  The  SjMmiBh 
translation  was  forwarded  to  this  count^,  and 
the  Court  admitted  to  probate  an  English  trans- 
lation of  it.  In  the  goods  of  Rule,  47  Law  J. 
Bep.  P.  D.  &  A.  32 ;  Law  Bep.  4  P.  D.  76. 

(n)  WUl  of  Persian  suHjeot  made  in  Persia. 

21.— A.,  a  native  of  and  domiciled  in  Persia, 
made  and  duly  executed  his  will  according  to 
Persian  law.  By  the  law  of  Persia,  which  does 
not  recognise  the  principle  of  representation  of 
the  estate  of  a  deceased  person,  his  will  as  well 
as  all  his  property  is  taken  possession  of  by  the 
Court^ having  exclusive  jurisdiction  in  matters  of 
wills,  inheritance  and  succession.  This  Court  is 
composed  of  ecclesiastics  called  '*  Moojateheds." 
It  is  presided  over  bv  one  of  the  body,  styled 
the  "Superior  Beligious  Head  and  Highest 
Authority,"  and  his  decrees  are  irrevocable. 
Neither  the  original  nor  any  copy  of  the  will  is 
allowed  to  go  out  of  the  possession  of  the  Court. 
The  contents  of  the  will  are  published  by  the 
Court  in  the  presence  of  the  persons  (legatees 
and  heirs)  interested  in  the  property  of  the  de- 
ceased, and  a  document  is  given  to  each,  certi- 
fying the  portion  of  the  property  to  which  he  is 
entitled.  The  testator  died  possessed  of  certain 
property  (funds  standing  in  his  name  in  the 
books  of  the  Bank  of  England),  and  this  pro- 
perty was  appointed  to  B.,  his  eldest  son,  by 
the  <*  Superior  Beligious  Head,"  who  gave  a 
document  under  his  hand  and  seal  certifying 
that  fact : — The  Court  granted  to  the  duly  ap- 
pointed attorney  of  B.  letters  of  administration 
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(with  the  decree  of  the  Penian  Ooort  annexed), 
limited  to  the  property  specified  in  the  said 
decree.  In  the  goods  of  Bott  Aly  Khan^  49  Law 
J.  Bep.  P.  D.  &  A.  78 ;  Law  Bep.  6  P.  D.  6. 

{p)  Foreign  will:  ovidenoe:  executor' t 
(iffimuition, 

22. — ^A.,  a  native  of  and  domiciled  in  Qer- 
many,  made  and  duly  executed  hiji  last  will  and 
testament,  with  ten  codicils  thereto,  according 
to  German  law,  and  thereof  appointed  B^  his 
nephew,  executor.  The  will  was  proved  in  the 
Court  of  Qera,  in  Germany.  It  was  requisite 
that  probate  of  it  should  also  be  obtained  in 
this  Court,  and  the  necessary  papers  for  the 
purpose,  with  due  instructions,  were  forwarded 
to  B.,  the  executor,  in  Germany.  The  papers 
wef%  returned  by  B.,  accompanied  by  an  affirma- 
tion which  was  made  by  him  before  the  British 
Vice-Consul  at  Breslau,  but  it  contained  no 
statement  that  he  had  a  conscientious  objection 
to  the  taking  of  an  oath,  so  as  to  bring  him 
within  the  exception  created  by  the  Conmion 
Law  Procedure  Act,  1864,  section  20.  The 
Court  held  that  the  affirmation  was  defective, 
and  refused  to  receive  the  papers.  In  the  goods 
of  his  Highness  Prinee  Hewry  the  sivty^mmth  of 
Beuss-KdstrUz,  49  Law  J.  Bep.  P.  D.  A:  A.  67. 

(C)  Administration  Bond. 

23. — The  personal  estate  of  the  deceased 
proved  to  be  of  greater  value  than  that  under 
which  it  was  sworn  when  the  grant  was  made  to 
the  administrator.  The  administrator  being 
abroad,  the  Court  allowed  the  bond  rendered 
necessary  by  the  accretion  in  value  of  the  estate 
to  be  given  by  another  person,  but  required  that 
the  usual  bond  should  also  be  given  by  the  ad- 
ministrator on  his  return  to  this  country.  In  the 
goods  of  Boss,  46  Law  J.  Bep.  P.  D.  dc  A.  67 ; 
Law  Bep.  2  P.  D.  274. 

24. — Where  a  limited  administration  was 
granted  merely  to  enable  the  personal  repre- 
sentative of  the  deceased  to  assign  the  legal 
estate  in  certain  leaseholds  of  the  value  of 
6,0002.,  which  had  been  sold  by  the  trustees,  the 
Court  allowed  the  administrator's  bond  to  be  in 
the  nominal  penalty  of  2002.  In  the  goods  of 
Bomlby,  46  Law  J.  Bep.  P.  D.  &  A.  100. 

26. — For  the  future,  administration  will  not 
be  g^nted  to  a  creditor  without  his  agreeing  to 
enter  into  a  bond  to  pay  the  debts  of  the  de- 
ceased pro  rata,  whether  there  be  other  creditors 
or  not  to  take  the  objection.  In  the  goods  of 
Braokenhvry,  46  Law  J.  Bep.  P.  D.  &  A.  42  ; 
Law  Bep.  2  P.  D.  272. 

26. — The  attorney  appointed  by  the  party 
entitled  to  the  grant  to  take  out  letters  of  ad- 
ministration on  her  behalf  was  himself  resident 
out  of  the  jurisdiction,  and  was  unable  to  pro- 
cure sureties  in  this  country.  The  Court  ac- 
cepted justifying  sureties  resident  at  Paris,  it 
being  shewn  that  they  could  be  sued  on  the  bond 
in  the  French  Courts.  In  the  goods  of  Her- 
wmdez,  48  Law  J.  Bep.  P.  D.  &  A.  31 ;  Law  Bep. 
4  P.  D.  229  (nam.  In  the  goods  oflbmandez). 


SY.—Order  LTTT.  rules  2,  8,  are  not  appli- 
cable to  an  application  to  assign  an  administra- 
tion bond  in  order  to  its  being  sued,  as  such  an 
application  is  not  one  made  in  an  action.  In 
the  goods  of  Cartmrigkt,  Law  Bep.  1  P.  D.  422. 

In  such  a  case  the  old  practice  of  granting  a 
rule  Msi  in  the  first  instance,  calling  upon  the 
sureties  to  shew  cause  why  the  bond  should  not 
be  assigned,  will  still  prevail.    Ibid. 

(D)  PRACmCB  AND  PLKADINO. 

(a)  CUation  of  parties  interested. 

28. — ^The  power  given  to  the  Court  by  role 
13  (Judicature  Act,  1876,  Order  XVL)  ia  in  ad- 
dition to,  and  not  in  substitution  for,  the  prac- 
tice under  the  Probate  Act  of  1867,  section  61, 
of  bringing  before  the  Court  by  citation  to  see 
proceedings  parties  whom  it  is  desired  to  bind. 
The  Court,  therefore,  on  the  application  of  the 
executor  propounding  the  will,  allowed  the  nsual 
citation  to  issue  to  devisees  whose  interests  were 
affected  by  alterations  in  the  will,  and  who  were 
outof  the  jurisdiction.  Krnnanxky  y,  KennoM^nu 
46  Law  J.  Bep.  P.  D.  &  A.  86 ;  Law  Bep.  1  P.  D. 
148. 

((}  Service  out  qf  jurisdiction, 

20. — If  a  defendant  be  a  foreigner  resident 
out  of  the  jurisdiction,  he  must  be  served  as 
under  the  Common  Law  Procedure  Act,  with 
notice  of  the  writ  of  summons  in  the  action. 
Beddvngton  v.  Beddington,  45  Law  J.  Bep.  P.  D. 
&  A.  44 ;  Law  Bep.  1  P.  D.  426. 

(0)  Attachment :  refusal  to  produce  milL 

30.— On  motion  for  an  attachment  against 
a  person  served  with  a  subpesna  under  section 
26  of  20  k  21  Vict.  c.  77,  to  bring  in  a  testa- 
mentary paper,  and  who  had  fail<!d  so  to  do : — 
Held,  that  notice  of  the  application  must  be 
given  in  the  first  instance  to  the  person  in  de- 
fault under  Order  XLIY.  rule  2.  Baigcnt  v. 
Baigent,  Law  Bep.  1  P.  D.  421. 

(d)  Amendment  of  pleadings  at  hearing, 

8L— The  testatrix  made  her  will  in  1863,  and 
by  it  gave  her  property  to  the  plaintiffs,  de- 
fendants and  interveners.  In  an  action  by  the 
plaintiff  propounding  this  will,  it  appeared  that 
in  1874  the  testatrix  gave  instructions  for  an- 
other will,  by  which  cme  gave  her  property  to 
the  defendants  and  interveners,  excluding  the 
plaintiffs,  and  some  evidence  was  given  tending 
to  shew  that  she  had  been  prevented  by  the 
plaintiffs  by  force  and  threats  from  executing 
this  paper.  The  Court  allowed  the  pleadings  to 
be  amended  by  adding  statements  to  that  effect, 
and  a  prayer  that  the  plaintiffs  held  the  shares 
of  the  property  devolving  on  them  under  the 
will  of  1863  as  trustees  for  the  defendants  and 
interveners.  Betts  v.  Doughty  (Doughty  and 
others  intervening),  48  Law  J.  nep.  P.  D.  &  A. 
71 ;  Law  Bep.  6  P.  D.  26. 
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(jo)  Might  to  begin. 

32. — In  a  testamentary  cause  the  party  pro- 
ponnding  the  last  will  is  entitled  t«  b^n.  So 
also  is  a  party  who  pleads  only  nndue  inflaence 
in  opposition  to  the  validity  of  a  will.  Hutley 
V.  QHmttone,  48  Law  J.  Bep.  P.  D.  &  A.  68 ; 
Law  Bep.  6  P.  D.  24. 

(/)  Appeal, 

(1)  From  findings  on  iuuei  of  fa4!t, 

83. — ^When  the  Judicature  Acts  came  into 
operation,  proceedings  were  being  carried  on  in 
a  probate  suit  under  the  Probate  Act,  1857,  and 
the  rules  of  Court  made  under  the  provisions  of 
that  Act.  The  cause  was  heard  by  the  Court 
without  a  juiy,  and  the  President  determined 
the  issues  of  fact  raised  by  the  pleadings,  and 
made  a  decree  pronouncing  for  the  validity  of 
the  will : — Held,  that  the  unsuccessful  parties 
might,  at  their  option,  apply  for  a  rehearing  in 
the  Probate  Court  under  rule  60  of  the  rules  of 
the  Probate  Court,  1862,  or  might  appeal  from 
the  decree  direct  to  the  Court  of  Appeal,  and 
that  issues  of  fact  as  well  as  questions  of  law 
were  open  for  judgment  on  su<m  appeal.  Sug- 
den  V.  Lord  8t.  Leonards  (App.),  46  Law  J.  Bep. 
P.  D.  k  A.  49;  Law  Bep.  1  P.  D.  164. 

(2)  JVwn  Judge  €f  Probate  IHvinon. 

34.— An  appeal  from  the  decision  of  a  Judge 
of  the  Probate  Division,  if  not  made  to  ^e 
House  of  Lords,  can  only  be  heard  by  the  full 
Court,  whose  decision  is  final.  The  Court  of 
Appeal  has  no  jurisdiction  to  entertain  the 
appeal.  Westhead  v.  Westhead  (App.),  46  Law 
J.  Bep.  P.  D.  &  A.  32 ;  Law  Bep.  2  P.  D.  141. 

(g)  Costs, 
(1)  Abortive  proceedings  in  Chancery  Division, 

35.— A.  died  intestate,  and  letters  of  ad- 
ministration of  his  personal  estate  and  effects 
were  granted  to  B.  as  his  half-brother  and  one 
of  the  next-of-kin.  C.  instituted  proceedings 
in  the  Chancery  Division  for  the  administration 
of  the  estate  of  A.,  alleging  that  he  was  the 
maternal  uncle  and  sole  next-of-kin  of  the  in- 
testate, and  that  B.  was  illegitimate.  The  suit 
was  dismissed  for  want  of  prosecution,  and  0. 
afterwards  conunenoed  an  action  in  the  Probate 
Division  for  revocation  of  the  letters  of  ad- 
ministration granted  to  B.  The  Court  refused 
to  order  a  stay  of  proceedings  until  after  the 
payment  by  C.  of  B.'s  costs  in  the  administration 
suit.  ITanHn  v.  Turner,  48  Law  J.  Bep.  P.  D. 
&  A.  38 ;  Law  Bep.  10  Ch.  D.  872. 

(2)  Married  woman  defendant. 

36. — In  probate  actions  the  Court  has  power 
to  condemn  a  married  woman  in  costs.  Morris 
V.  Freeman,  47  Law  J.  Bep.  P.  D.  &  A.  79 :  Law 
Bep.  3  P.  D.  66. 

Digest,  1876-1880. 


(3)  Out  of  real  estate, 

87.—- Testatrix  directed  by  her  will  that  all 
her  *<  just  debts,  funeral  and  testamentary  ex- 
penses be  paid  and  discharged  out  of  her  real  and 
personal  estate."  She  died  possessed  of  no 
personal  estate,  and  the  litigation  in  relation  to 
her  will  was  in  some  measure  due  to  its  conceal- 
ment, by  her  direction,  from  the  defendant  in 
the  suit,  who  opposed  probate  of  it,  but  failed. 
In  the  circumstances  of  the  case  the  Court  was 
of  opinion  that  the  defendant  was  entitled  to 
lus  costs,  and  ordered  such  costs  to  be  paid  rate- 
ably  out  of  the  real  estate.  Smith  v.  Hophinson, 
47  Law  J.  Bep.  P.  D.  &  A.  40 ;  Law  Bep.  4  P.  D. 
84. 

(4)  TasMtion:  administrator  pendente  lite. 

88. — In  a  testamentary  suit  condemnation  in 
costs  includes  all  the  charges  of  administration 
pendente  lite.  Fisher  v.  IHsher,  48  Law  J.  Bep. 
P.  D.  &  A.  69 ;  Law  Bep.  4  P.  D.  231. 

PBOBATB  DUTY. 
Beir  at  lam  not  liable  to  pay.    [See  Chasitt,  1.] 

PBODUCTION  OF  DOCUMENTS. 

(A)  PbIVILBGBD  COMMUiriCATIONB. 

(a)  Proceedings  informs  action, 
lb)  Compromise  between  d^tndants  and  third 
party. 

(c)  Professional  priaiUfe:  correspondence^ 

^Cffor  advice  of  soUcitor. 

(d)  Documents  relating  topaaty's  own  title, 

(e)  Surveys. 

(/)  Medical  reports. 

(g)  Communication    from     unprqfessianal 

agent. 
(A)  Tendency  to  criminate, 

(B)  Affidavit  as  to  Dooumbnt9. 
(a)  Siiffioiency  of. 

lb)  Issue  of  settled  aocowOs. 

Ic)  By  newt  friend  tfplaintigF  non  compos. 

Id)  Default  in  filing  affidavit. 

(1)  Dismissal  qf  action. 

(2)  Attachment:  discharge qf  contempt. 

(C)  Bight  to  Peoduction. 

(a)  Before  statement  of  claim, 
lb)  Bef ere  defence. 
Ic)  By  third  party. 
Id)  AhHc  document, 
le)  Court  rolls. 
(J)  Action  to  recover  land, 
(a)  Action  on  marine  policy  :  ships^  papers, 
(h)  Production  before  official  reforee. 
(i)  Docwmewts  r^erred  to  in  pleadings  or 
affidavits :  form  of  notice, 

(A)  PSIYILBQBD  COlOffUmCATIONS. 

(a)  Proceedings  in  former  action. 
1.— The  plaintiffs  sold  a  cargo  of  rice  to  the 
defendants,  and  chartered  a  ship  from  B.  for 
the  purpose  of  having  the  same  conveyed  to  the 
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pnrcfaaflen.  Under  the  terms  of  the  charter- 
party,  the  plaintiflfB  undertook  to  name  a  safe 
port  for  the  ship  to  discharge  her  cargo.  The 
plaintiib,  at  the  request  of  the  defendants, 
named  a  port  which  tamed  oat  to  be  unsafe, 
whereupon  B.  reooyered  damages  in  an  action 
against  the  plaintiffs  for  breach  of  the  terms  of 
the  charter-party.  The  plaintiffs  thereupon 
(who  had,  in  the  contract  of  sale  with  the 
defendants,  made  a  like  stipulation  as  to  the 
naming  of  a  safe  port  by  the  latter)  sought  to 
enforce  their  remedy  over  against  the  defen- 
dants by  action  for  breach  of  contract :— Held, 
that  the  defendants  were  not  entitled  to  inspect 
the  proceedings  in  the  first  action,  including  the 
correspondence  that  passed  between  the  plain- 
tiffs' solicitors  and  B.*s  solicitors,  such  docu- 
ments being  priyileged  from  discovery.  Bui- 
look  and  CamMmy  v.  Corrie  and  Company,  47 
Iaw  J.  Bep.  (i.B.  352 ;  Law  Eep.  3  Q.B.  D.  366. 

(h)  Ompnmite  between  d^endanU  and  third 

party. 

2.— Goods  had  been  shipped  by  the  plaintiff 
on  board  the  defendant's  ^p,  B.  The  B.  came 
into  collision  with  the  ship  H.  In  consequence 
there  were  cross  suits  in  the  Court  of  Admiralty 
between  the  owners  of  the  B.  and  of  the  H. 
These  suits  were  ultimately  settled  by  an  agree- 
ment of  compromise.  Meanwhile  the  plaintiff 
had  sued  the  defendant  for  damage  to  his 
goods  in  the  collision,  and  now  asked  for  an 
order  to  inspect  the  agreement  between  the 
shipowners  as  likely  to  assist  his  case :— Held, 
that  he  was  entitled  to  the  inspection.  SutoK- 
imon  V.  ffhver,  46  Law  J.  Bep.  Q.B.  120:  Law 
Bep.  1  Q.B.  D.  138. 

The  right  to  discovery  is  not  limited  to  docu- 
ments which  may  be  made  evidence,  but  extends 
to  all  which  may  throw  light  on  tlM  case. — ^Per 
Blackburn,  J.    Ibid. 

8. — The  defendant  purchased  timber  abroad 
to  be  felled,  sawn  and  delivered  according  to 
contract,  and  resold  the  same  to  the  plaintiff, 
who  nuMle  a  claim  against  him  in  respect  of  the 
timber  sujmlied  not  being  according  to  contract. 
The  defendant  thereupon  had  a  correspondence 
with  his  sellers,  communicating  to  them  the 
plaintiff's  complaint  upon  the  subject,  and  they 
obtained  statcnnents  with  respect  to  the  mode 
of  deliveiy  abroad  from  their  officers  there,  and 
gave  the  defendant  copies  of  such  statements, 
and  the  result  was,  according  to  the  defendant's 
own  statement  in  his  answers  to  interrogatories, 
that  he  settled  for  the  price  with  his  sellers  on 
the  footing  of  a  compromise  before  action 
brought :— Held,  that  the  plaintiff  was  entitled 
to  inspection  of  all  the  above  documents. 
English  v.  Tottie,  46  Law  J.  Bep.  Q.B.  133  ;  Law 
Bep.  1  Q.B.  D.  141. 

(fl)  Professional  privileye :  eorrespondenee,  J^e., 
for  advice  of  solicitor, 

4. — Oorrespondence  between  the  solicitor  of 
one  of  the  jwrties  to  an  action  and  a  third 


person  for  the  purpose  of  ascertaining  facte, 
with  a  view  to  the  action  which  was  afterwards 
brought  and  was  then  anticipated,  and  for  the 
purpose  of  guiding  the  party  as  to  the  mode  of 
carrying  it  on,  is  privileged  from  inspection. 
M'Oorquodale  v.  BeU,  46  Law  J.  Bep.  C.P.  329 ; 
Law  Bep.  1  C.P.  D.  471. 

The  case  of  Fenner  v.  The  Itondon  and  StnUk 
JSastem  Railway  Company  (41  Law  J,  Bepi 
Q.B.  313;  Law  Bep.  7  Q.B.  767)  commented 
upon  and  explained.    Ibid. 

5. — Documents  which  have  been  prepared  by 
the  agent  of  a  party  for  the  purpose  of  their 
being  submitted  to  his  solicitor  for  advice  in 
reference  to  an  intended  action,  are  privileged 
from  inspection  ;  and  such  privilege  is  not  tidren 
away  if  the  documentary  information  obtained 
for  such  purpose  has  not,  in  fact,  been  laid 
before  the  solicitor  at  the  time  inspection  is 
sought  The  Sotahwark  and  VaiuohaU  Water 
Company  v.  Quick  (App.),  47  Law  J.  Bep.  Q.B. 
268 ;  Law  Bep.  3  Q.B.  D.  316. 

6« — The  Court  or  a  Judge  possesses,  under 
Order  XXXL  rule  11  of  the  Judicature  Act^ 
1876,  no  greater  discretionary  power  to  grant  or 
refuse  an  order  for  the  production  of  documents 
than  that  possessed  by  the  Court  of  Chancery 
under  16  &  16  Vict.  c.  86.  s.  18,  as  judidally  in- 
terpreted prior  to  the  coming  into  operation  of 
the  Judicature  Acts.  Thus  defined,  the  power 
of  the  Court  or  a  Judge  to  refuse  an  order  for 
the  production  of  a  document  is  limited  to 
documents  which  fall  within  some  known  rule 
of  protection  or  privilege  hitherto  acted  upon 
by  the  Court  of  Chancery,  such  as  that  of  pro- 
fessional privilege.  Bustros  v.  White  (App.), 
46  Law  J.  Bep.  Q.B.  642 ;  Law  Bep.  1  Q.B.  D. 
423. 

Professional,  including  what  is  sometimes 
called  j^tMUt-professional,  privilege  is  the  pro- 
tection which  is  extended  to  a  pcurty  in  obtain- 
ing the  advice  of  a  solicitor  or  his  assistance  in 
the  preparation  and  conduct  of  legal  proceedings. 
And  in  determining  what  documents  are  within 
this  privilege  the  question  is  whether  they  were 
written  directly  or  indirectly  at  the  instance 
and  for  the  use  of  the  solicitor  for  the  purposes 
of  such  advice  and  legal  proceedings.    Ibid« 

Where  the  parties  by  consent  submit  the 
documents  themselves  to  the  Judge  at  chambers, 
the  decision  at  which  the  Judge  arrives  on  such 
inspection  will  be  final.    Ibid. 

7. — ^A  pursuivant  of  the  Heralds'  College  is 
not  in  the  position  of  a  legal  adviser,  and  com- 
munications passing  between  him  and  the  per- 
son employing  him  in  reference  to  pedigrees  in 
the  Heralds'  College  are  not  privileged,  and  he 
is  entitled  to  be  examined  in  reference  thereto. 
Slade  V.  Tucker,  49  Law  J.  Bep.  Chanc.  644; 
Law  Bep.  14  Ch.  D.  824. 

(d)  Documents  relating  toparty^s  own  title. 

8« — An  owner  of  land  in  fee-simple  is,  prima 
faeie,  entitled  to  that  land  down  to  the  centre 
of  the  earth.    On  motion  by  the  defendants, 
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claiming  the  right  to  search  for  minerals  onder 
fee-simple  lancLs  of  the  plaintiffs,  for  production 
of  title-deeds,  such  prc^nction  was  refused,  on 
the  ground  that  the  omi*  lay  upon  the  defen- 
dants to  shew  that  the  plaintiffs  were  not  en- 
titled to  the  minerals.  The  Egreniont  Burial 
Boa/rd  v.  The  Egremont  Iron  Ore  Company^  49 
Law  J.  Rep.  Ghanc.  623 ;  Law  Bep.  14  Ch.  D. 
589. 

0. — One  of  the  plaintiff's  title-deeds  had  been 
referred  to  in  the  statement  of  claim.  He  re- 
fused to  produce  it  for  inspection  till  a  state- 
ment of  defence  had  been  put  in.  He  was 
allowed  to  put  it  in  evidence  notwithstanding 
Order  XXXI.  rule  14.  Webster  v.  Wkmal^  49 
Law  J.  Bep.  Ghanc.  704 ;  Law  Bep.  16  Ch.  D. 
120. 

(tf)  Swrveyt, 

10. — The  Court  will  not  allow  surveys  made 
solely  for  the  purpose  of  the  case  of  one  of  the 
parties  on  a  trial  or  for  the  opinion  of  one  of 
the  parties'  legal  advisers  to  be  inspected.  The 
Southwcurh  and  Vavxhdll  Water  Cbmpany  v. 
Qwiok  (47  Law  J.  Bep.  Q.B.  258  ;  No.  5  supra) 
followed.  The  Theodor  I[omer,  47  Law  J.  Bep. 
P.  D.  &  A.  85 ;  Law  Bep.  3  P.  D.  162. 

(/)  Medical  reports, 

11. — Letters  and  communications  written  at 
the  instance,  either  directly  or  indirectly,  of  the 
solicitor  to  either  party  to  an  action,  and  for 
his  use,  for  the  purposes  of  the  legal  proceed- 
ings in  such  action,  are  privileged  from  inspec- 
tion by  the  opposite  party.  IVi&nd  v.  The 
London,  Chatham  and  Dover  Railway  Company 
(App.),  46  Law  J.  Bep.  Ezch.  696  ;  Law  Bep.  2 
Ex.  D.  439,  and  Paoey  v.  Same.    Ibid.  n. 

Beports  of  medical  men  on  a  medical  exami- 
nation of  the  plaintiff  in  an  action  for  personal 
injuries,  made  on  behalf  of  the  defendants  in 
the  action,  held  to  be  privileged  under  the 
above  rule.    Ibid. 

The  exception  to  the  general  rule  as  to  in- 
spection of  documents  suggested  in  Buttros  v. 
Wme  (45  Law  J.  Bep.  Q.B.  642 ;  No.  6  supra), 
approved.    Ibid. 

{g)  Oommwiicationfivm  unpro/esHondl  agent. 

12.— After  litigation  threatened,  the  defen- 
dants, an  incorporated  banking  company,  tele- 
graphed to  their  agent  abroad  (who  was  aware 
that  claims  were  pending),  asking  for  full 
information.  The  manager  who  tdegraphed 
stated  that  the  Information  was  sought  for  the 
purpose  of  laying  it  before  the  company's 
solicitors :— Held,  that  the  answer  to  the  tele- 
gram was  not  privileged  from  discovery ;  and 
Semble, — a  party  would  be  bound  to  disclose 
such  information  obtained  from  his  agent,  even 
after  bill  filed.  Anderton  v.  The  British  Bank 
of  Columbia  (App.),  46  Law  J.  Bep.  Chanc.  449; 
Law  Bep.  2  Ch.  D.  644. 

Per  James,  L.J. — The  cases  where  it  has  been 
held  that  communications  with  persons  other 


than  legal  advisers  are  privileged,  may  rest  on 
the  principle  that  a  party  is  not  bound  to  dis- 
close his  counsel's  brle^  or  the  materials  ob- 
tained for  the  brief.    Ibid. 

Per  Mellish,  L.J. — It  may  be  that  a  party  is 
not  bound  to  disclose  notes  of  evidence  ob- 
t^ned  from  proposed  witnesses.    Ibid. 

(A)  Tendency  to  criminate, 

13. — A  master  kept  copies  of  the  letters 
written  by  him  in  answer  to  enquiries  respect- 
ing the  character  of  a  servant  kite  in  his  em- 
ploy. The  servant  commenced  an  action  for 
diunages  against  his  master,  alleging  that  the 
letters  were  libellous,  and  took  out  a  summons 
for  liberty  to  Inspect  and  take  copies  of  the 
copy  letters : — Held,  that  the  copy  letters  were 
not  privileged  from  production.  Quaere,  whether, 
if  the  defendant  had  deposed  on  oath  that  the 
production  of  the  letters  would  inorimlnate  him, 
they  would  have  been  privileged  from  produc- 
tion. Webb  V.  East  (App.),  49  Law  J.  Bep. 
Q.B.  250;  Law  Bep.  6  Ex.  D.  23, 108. 

(B)  Affidavit  as  to  Boocmekts. 

(a)  Sufficieney  qf, 

14. — An  affidavit  of  documents  had  been  filed 
setting  out  the  numbers  and  the  dates,  but  not 
the  parties  to  title-deeds,  and  a  summons  was 
taken  out  to  have  the  names  of  the  parties 
added: — Held,  that,  as  the  deeds  were  privi- 
leged, the  Court  would  not  order  the  names  of 
the  parties  to  the  deeds  to  be  set  out  Taylor 
V.  oUver,  45  Law  J.  Bep.  Chanc.  774. 

16. — It  is  not  sufficient  that  an  affidavit  of 
documents  should  state  that  certain  documents 
ace  privileged ;  it  must  also  state,  and,  as  far 
as  possible,  verify,  the  facts  on  which  the  claim 
of  privilege  is  founded.  Gardner  v.  Irwin 
(App.),  48  Law  J.  Bep.  Exoh.  228 ;  Law  Bep. 
4  Ex.  D.  49. 

16. — A  defendant's  affidavit  of  dooamenti 
contained  the  following  paragraph:  "I  have 
in  my  possession  or  power  certain  letters  and 
correspondence  which  have  passed  between  me 
and  my  legal  adviser,  In  relation  to  the  matters 
in  question  in  this  cause,  and  with  a  view  to 
my  defence  to  the  plaintiff's  claim,  and  certain 
instructions  to  and  opinions  of  counsel  in  re- 
lation to  the  same  matters,  all  of  which  I  claim 
to  be  privileged  from  producing."  In  a  further 
i^davlt  he  swore,  "  The  documents  referred  to 
in  paragraph  2  of  my  former  affidavit  are  num- 
bered 50  to  76  inclusive,  and  are  tied  up  in  a 
bundle  marked  A.,  and  initialled  by  me:"— 
Held,  that  the  two  affidavits  together  were  suffi- 
cient, as  they  identified  the  documents  for 
which  privilege  was  daimed,  sufficiently  to  en- 
able the  Court  to  order  them  to  be  produced  if 
necessary.  Taylor  v.  Batten  (App.),  48  Law  J. 
Bep.  Q.B.  72 ;  Law  Bep.  4  Q.B.  D.  85. 

17, — ^When  an  affidavit  of  documents  has 
been  made  in  answer  to  an  order  for  discovery, 
no  affidavit  will  be  allowed  in  reply,  unless  it 
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appear  fvom  the  first-mentioned  affidavit  it- 
Belf ,  or  from  admisBions  on  the  pleadings  of 
the  party  making  it,  or  from  docnmente  men- 
tioned therein,  that  it  is  not  a  sufficient  oom- 
plianoe  with  the  order.  80  held  by  the  Ck>Tirt 
of  Appeal  freyeising  the  decision  of  the  Qaeen*s 
Bench  Division).  Jitnei  v.  The  Monte  Video  Gas 
Company  (App.),  49  Law  J.  Bep.  Q.B.  627 ;  Law 
Bep.  6  Q.B.  D.  566. 

(V)  luue  of  Mettled  aeoounU. 

18. — In  an  action  for  an  aoconnt  in  which 
the  issue  of  settled  aooonnts  was  raised,  the 
defendant  was  compelled  to  make  an  affidavit 
of  acconnts  and  docunents  not  pretended  to 
be  privileged  or  irrelevant  to  the  matter  of  the 
action,  but  claimed  to  be  covered  by  the  al- 
leged settled  acooonts.  Dickson  v.  JTormem, 
47  Law  J.  Bep.  Chanc  686 ;  Law  Bep.  9  Ch.  D. 
243. 

Semble,  that  the  practice  of  the  Court  of 
Chancery  as  to  discovery  of  documents  is  not 
materially  altered  by  the  Judicature  Act,  and 
that  there  may  be  cases  in  which  production 
will  not  be  ordered  of  documents  included  in 
an  affidavit  of  documents,  and  not  protected 
by  privilege.  Buitros  v.  White  (46  Law  J.  Bep. 
Q.B.  642 ;  No.  6  supra)  ezplaincMi.    Ibid. 

(p)  ^y  next  friend  of  plaintiff  non  compos. 

19. — Where  an  action  is  brought  by  a  person 
of  unsound  mind,  suing  by  a  next  friend,  the 
defendant,  having  delivered  his  statement  of 
defence,  is  entitled  to  the  usual  affidavit  of 
documents  in  the  possession  or  power  of  the 
plaintiff,  to  be  made  by  the  next  friend.  Jliy' 
ffinson  v.  Hall^  48  Law  J.  Bep.  Chanc.  260 ;  Law 
Bep.  10  Ch.  D.  236. 

(d)  JkfauU  infiUnff  affidavit. 

(1)  Dismissal  qf  action, 

20. — Where  in  a  suit  in  the  High  Court  of 
Chancery  an  order  had  been  made  that  the 
plaintiff  should  file  a  sufficient  affidavit  of  do- 
cuments within  a  time  specified  in  the  order, 
and  that  in  default  of  such  affidavit  being  filed, 
the  bill  should  be  dismissed  with  costs,  and  a 
sum  of  money  which  had  been  brought  into 
Court  by  the  defendant  should  be  paid  back  to 
him, — Held,  that  the  Court  had  jurisdiction  to 
make  the  order.  The  Republic  of  Liberia  v. 
JRoye  (H.L.),  45  Law  J.  Bep.  Chanc.  207 ;  Law 
Bep.  1  App.  Cas.  139. 

(2)  Attachment :  discharge  of  contempt, 

21. — The  defendant  being  in  default  for  not 
making  an  affidavit  of  documents,  the  plaintiff 
obtained  an  order  for  his  attachment.  The  de- 
fendant then  filed  an  affidavit,  and  thereupon 
obtained  ex  parte  an  order  of  course  discharg- 
ing his  contempt.  The  plaintiff  now  moved  to 
set  aside  the  order  of  course,  on  the  ground 
that  the  affidavit  was  insufficient,  and  that 
therefore  the  order  of  course  had  been  obtained 


on  a  misrepresentation : — Held,  that  the  ques- 
tion of  sufficiency  oould  be  raised  on  this  mo- 
tion, and  that  the  affidavit  being  insufficient, 
the  order  of  course  must  be  discharged,  so  as 
to  revive  the  original  order  for  attachment 
Priee  v.  Price,  48  Law  J.  Bep.  Chanc  215. 

(C)  Bight  to  Production. 

(a)  Btfore  statement  of  claim. 

22. — An  order  for  production  of  documents 
by  a  defendant  will  not,  except  under  special 
circumstances,  be  made  until  the  plaintiff  has 
delivered  his  statement  of  claim.  Cashin  v. 
Craddoek,  Law  Bep.  2  Ch.  D.  140. 

Semble,  in  no  case  will  such  an  order  be  made 
on  the  defendant's  solicitors.    Ibid. 

(h)  Brfore  defence, 

23. — ^An  order  for  discovery  of  documents 
will  not  be  made  before  defence  delivered  in 
the  absence  of  an  affidavit  stating  facts  whidi 
make  immediate  discovery  necessary.  Hancoeh 
V.  Ouerin^  Law  Bep.  4  Ex.  D.  8. 

24. — ^In  an  action  by  a  plaintiff  against  Ms 
former  solicitor,  to  obtain  certain  documents 
necessary  for  prosecuting  a  pending  action, — 
Held,  that  a  mandatory  order  could  not  be 
made  on  motion  before  delivery  of  defence; 
but  an  order  for  inspection  was  made  before 
delivery  of  claim.  The  Republic  of  Costa  JHca 
V.  Strousberg  (App.),  Law  Bep.  11  Ch.  D.  323. 

25. — Although  a  plaintiff  is  not  entitled,  as 
a  matter  of  right,  to  discovery  from  the  defen- 
dant, immediately  after  delivery  of  his  state- 
ment of  claim,  and  the  Court  has  the  power  to 
decline  to  make  an  order  for  discovery  at  that 
stage,  unless  special  reasons  are  given,  shewing 
the  necessity  for  it  at  that  time,  nevertheless 
in  an  action  in  which  there  can  be  no  dispute 
as  to  what  the  '*  matters  in  question  "  are,  the 
plaintiff  is  entitled  to  discoveiy  before  the  state- 
ment of  defence  is  delivered.  The  Union  Bank 
of  London  v.  Manby  (App.),  49  Law  J.  Bep. 
Chanc.  106  ;  Law  Bep.  13  Ch.  D.  239. 

In  an  action  by  a  puisne  incumbiancer  against 
a  mortgagee  in  possession,  and  a  mortgagor  for 
an  account,  and  for  redemption  and  foreclosure, 
a  plaintiff,  immediately  after  delivery  of  his 
statement  of  claim,  applied  for  the  common 
order  for  discovery  and  production.  The  Vice- 
Cbancellor  made  the  oider,  which  was  upheld 
on  appeal.    Ibid. 

(0)  By  third  party, 

26. — Where  a  third  party,  upon  whom  notice 
has  been  served  by  a  defendant  to  an  action, 
enters  an  appearance  in  the  action  pursoant  to 
Order  XVI.  rule  20,  such  third  parly  is  a  party 
within  the  meaning  of  Order  XXXI.  rule  12, 
and  liable  to  make  discovery  of  documents  ac- 
cording to  the  terms  of  the  rule.  McAllister  ▼. 
The  Bishop  of  Rochester,  49  Law  J.  Bep.  C.P. 
443;  Law  Bep.  5  C.P.  P.  194. 
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(<Q  Public  dootment. 

AdmiaibiJity  of,  in  evidence.    [See  EvideNCB, 
12.] 

(e)  Court  rolU, 

27. — Where  the  plaintiffs  claimed  to  be 
owners  in  fee  of  certain  land,  but  the  defendants 
alleged  that  they  were  freehold  tenants  of  a 
manor  of  which  he  was  lord,  and  had  only  cus- 
tomary rights  over  the  land, — Held,  that  the 
plaintiffiB  were  not  entitled  to  inspection  of 
the  Court  Bolls  of  the  manor.  Omen  v.  Wynn 
(App.),  Law  Bep.  9  Ch.  D.  29. 

Decision  of  Bacon,  Y.C,  reversed.    Ibid. 

(/)  Action  to  recover  land. 

28. — ^In  an  action  for  the  recovery  of  land  of 
which  the  defendant  is  in  possession  he  may  be 
compelled,  under  Order  XXXI.  rule  12,  to  xnake 
an  affidavit  of  his  documents  of  title  notwith- 
standing that  he  may  be  entitled  to  object  to 
produce  them.  The  New  British  Mutual  Invest^ 
meni  Company  v.  Peed,  Law  Bep.  3  C.P.  D.  196. 

(^)  Action  on  nuMTvne  policy :  ship^s  papert, 

29. — In  an  action  against  an  underwriter  of 
a  policy  of  marine  insurance  for  his  proportion 
of  the  amount  insured,  the  defendant  applied 
for  a  stay  of  proceedings  till  discovery  of  ship's 
papers  should  be  made  by  a  person  on  whose 
behalf  the  policy  had  been  effected,  but  who  had 
ceased  to  be  interested  in  it,  and  was  not  under 
the  control  of  the  plaintiffs  real  or  nominal,  and 
was  out  of  the  jurisdiction  of  the  Court : — Held, 
that  as  the  person  from  whom  discovery  was 
required  was  not  interested  in  the  action,  and 
the  persons  by  and  for  whom  respectively  the 
action  was  brought  had  no  power  over  him,  the 
defendant  was  not  entitled  to  the  order.  Fraser 
v.  Burrows,  46  Law  J.  Bep.  Q.B.  601 ;  Law  Bep. 
2  Q.B.  D.  624. 

80. — In  an  action  on  a  policy  of  marine  in- 
surance by  mortgages  of  32-64ths  of  a  ship,  it 
appeared  that  the  plaintiffs  had  no  ship's  papers, 
but  that  the  ship  had  been  sailed  by  the  mort- 
gagor and  managing  owner,  since  deceased,  the 
defendants  applied  for  an  order  that  both  the 
plaintiffs  and  the  mortgagor  or  his  representa- 
tives, and  also  all  persons  interested  in  the  pro- 
ceedings and  in  the  insurance,  should  produce 
upon  oath  the  ship's  papers,  and  for  a  stay  of 
proceedings  in  the  interim :— Held,  that  the  de- 
fendants were  entitled  to  the  order  (the  old 
practice  not  having  beeA  superseded  by  Order 
XXXI.  rules  11-18),  and  that  the  order  must 
stand  until  the  plaintiffs  had  satisfied  the  Court 
that  they  had  used  every  effort  to  produce  the 
ship's  papers.  The  West  of  Un^land  avd  South 
Wales  District  Bank  v.  The  Camion  Insurance 
Company t  Law  Bep.  2  Ex.  D.  472. 

(h)  Production  hrfore  offioicd  referee. 

81. — The  official  referees  being  offioers  of  the 
Court,  the  suitors  have  a  right  in  matters  re- 
ferred to  them  to  take  the  opinion  of  the  Judge 


himself,  and  orders  enforcing  discovery  or  pro- 
duction of  documents  should  generally  be  made 
by  the  Judge  in  person.  In  re  Leigh's  Estate. 
Amcliffe  V.  Leigh,  46  Law  J.  Bep.  Chanc.  60 ; 
Law  Bep.  4  Ch.  D.  661. 

(i)  Bocwments  referred  to  in  pleadings  or  nffi- 
davits :  form  qf  notice. 

82« — Notice  to  produce  documents  referred 
to  in  a  party's  pleadings  or  affidavits  must  be 
made  in  the  mode  and  form  prescribed  by  Order 
XXXL  or  an  equivalent  form,  in  order  to  entitle 
the  applicant  to  an  order  for  inspection  under 
rule  17.  Therefore  where  one  party  gave  notice 
to  another  to  produce  certain  documents  for  hiB 
inspection  the  following  day ;  and  upon  attend- 
ing the  following  day  was  refused  inspection : 
— Held,  that  this  refusal  was  not  such  an  objec- 
tion to  give  inspection  as  entitled  the  applicant 
to  an  order.  In  re  The  Credit  Compemy  (Ztm.), 
48  Law  J.  Bep.  Chanc.  221 ;  Law  Bep.  11  Ch.  D. 
266. 

Where  a  company,  respondent  to  a  petition, 
filed  an  affidavit  stating  certain  figures  alleged 
to  be  taken  from  the  books  of  the  company, — 
Semble,  that  an  application  by  the  petitioner  to 
inspect  '<  the  books  of  the  company  referred  to 
in  the  affidavit "  sufficiently  described  the  docu- 
ments of  which  inspection  was  sought.    Ibid. 

Under  section  43  of  the  Companies  Act  a 
member  is  entitled  to  inspect  the  register  of 
mortgages  not  only  in  person,  but  al^  by  his 
solicitor.    Ibid. 

Cronm^  to.    [See  Petition  op  Bight,  2.] 

Documents  subject  to  solicitor's  lien.    [See  So- 
lilGITOB,  36.] 

PBOFIT  A  PBENDBB. 
[See  Common,  2,  3 ;  Custom,  1.] 

PBOHIBITION. 

(A)  Jurisdiction  to  qbant. 

(B)  To  Lord  Mator's  Court. 

(C)  To  Ecclesiastical  Court. 

(D)  To  County  Court. 

(E)  To  Bailwat  Commissioners. 

(A)  Jurisdiction  to  grant. 

1« — All  the  Judges  of  the  High  Court  have, 
since  the  Judicature  Act,  1873,  jurisdiction  to 
issue  a  writ  of  prohibition  to  an  inferior  Court ; 
and  in  the  present  case  the  Court  could  have  is- 
sued a  writ  of  prohibition  to  the  justices,  but  as 
such  writ  would  only  be  directed  to  the  inferior 
tribunal,  the  Court  in  such  a  case  will  consider 
it  "just  and  convenient,"  within  the  meaning  of 
section  26,  sub-section  8  of  the  Judicature  Act, 
1873,  to  grant  an  injunction  which  takes  effect 
inter  partes  to  restrain  the  defendant  proceed- 
ing upon  his  notice  instead  of  issuing  a  writ  of 
prohibition  to  the  inferior  Court.  Hedley  v. 
Bales,  49  Law  J.  Bep.  Chanc.  170 ;  Law  Bep.  13 
Ch.  D.  420. 
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(B)  To  Lord  Matob'A  Coubt. 

2. — A  Superior  Court  Ib  not  bound  to  grant 
prohibition  to  the  Mayor's  Court,  to  prevent 
that  Court  from  proceeding  in  an  action  from 
want  of  jurisdiction,  unless  it  is  clear  that  the 
cause  of  action  sued  on  arose  outside  the  juris- 
diction. Taylor  v.  McholU,  46  Law  J.  Rep.  C.P. 
466  ;  Law  Bep.  1  C.P.  D.  242. 

Therefore  where  the  plaintiff,  who  carried  on 
business  in  the  City,  brought  an  action  to  re* 
cover  the  price  of  goods  sold  to  the  defendant 
(who  resided  and  carried  on  business  outside 
the  City)  and  delivered  to  the  defendant  outside 
the  City,  and  the  defendant  by  a  letter  addressed 
to  and  received  by  the  plaintiff's  solicitor  in  the 
City,  but  posted  out  of  the  City,  had  admitted 
the  debt,  the  Court  refused  to  grant  prohibition, 
holding  that  it  was  not  clear  that  the  action 
was  not  brought  on  accounts  stated,  and  conse- 
quently that  the  Mayor's  Court  might  have 
jurisdiction.  WtUlaoe  v.  AUen  (32  Law  Times 
N.S.  778 ;  46  Law  J.  Bep.  C.P.  Ill  n.)  KodiEvani 
V.  NicKoUon  (44  Law  J.  Rep.  C.P.  361)  distin- 
guished and  explained.    Ibid. 

3. — When  the  plaintiff's  claim  in  an  action 
brought  in  the  Mayor's  Court,  London,  is  com- 
posed of  several  items,  some  whereof  relate  to 
business  done  within,  and  others  to  business 
done  without,  the  City  of  London,  a  Superior 
Court,  upon  an  application  for  a  prohibition, 
has  a  discretion  to  allow  the  plaintiff  finally  to 
abandon  the  causes  of  action  accruing  out  of  the 
City,  and  to  proceed  in  the  Mayor's  Court  for 
those  accruing  within  the  City.  EUm  v.  Fle- 
ming, 46  Law  J.  Rep.  C.P.  612 ;  Law  Rep.  1  C.P. 
D.  237. 

4. — Prohibition  will  not  be  gnchted  to  restrain 
the  Mayor's  Court  from  proceeding  where  no 
plea  to  the  jurisdiction  is  allowed  under  section 
12  of  the  Mayor's  Court  Procedure  Act,  1867. 
Hcme9  V.  Paveley  (App.),  46  Law  J.  Rep.  C.P. 
18;  Law  Rep.  1  C.P.  D.  418. 

6.— By  20  &  21  Vict.  c.  clvii.  s.  48,  a  judgment 
removed  from  the  Mayor's  Court  to  a  Superior 
Court  is  to  have  the  same  force  and  effect  as  a 
judgment  recovered  in  the  Superior  Court: — 
Held,  that  the  Court  to  which  such  judgment  is 
removed  can  set  it  aside  if  satisfied  that  it  was 
obtained  in  a  matter  not  within  the  jurisdiction 
of  the  Mayor's  Court.  Bridge  v.  Branohf  Law 
Rep.  1  C.P.  D.  633. 

in  such  a  case  a  prohibition  may  be  moved  for 
by  the  defendant  himself.  Baker  v.  Clark 
(Law  Rep.  8  C.P.  121)  explained.    Ibid. 

(C)  To  Ecclesiastical  Court. 
[See  Church  and  Clergy,  26,  27,  30.] 

(D)  To  County  Court. 

6. — An  appeal  lies  from  the  decision  of  the 
Divisional  Court  on  an  application  for  a  prohi- 
bition to  a  County  Court;  for  section  42  of  19 
Sc  20  Vict.  c.  108,  relates  to  procedure  only,  and 
does  not  enact  that  the  judgment  of  the  Divi- 


sional Court  shall  be  final.    BarUm  v.  TUmart 
(App.),  49  Law  J.  Rep.  Exch.  678. 
[And  see  County  Court,  1 ;  Salford  Huv- 

DRBD  Court.] 

(E)  To  Railway  Commissionbrs. 
[See  Railway,  36.] 

PROLIXITY. 
[See  Practiob,  W  3-S.] 

PROMISSORY  NOTE. 
[See  Bill  of  Bzchangb.] 

■ 

PROMOTERS. 
[See  Company,  A.] 

PROOF  OF  DEBT. 

[See  Administration,  3-11 ;  Bankruptcy,  D; 
Company,  H  32-60.] 

PROPERTY  TAX. 

1. — The  right  of  the  Crown  to  distrain  for 
property  tax  under  6  &  6  Vict.  c.  36.  s.  70,  is  not 
taken  away  by  the  Companies  Act,  1862.  In 
re  Henley  4"  Company*(^A.pp,),  48  Law  J.  Rep. 
Chanc.  147. 

In  the  administration  of  assets  under  a  wind- 
ing-up the  Crown  is  entitled  to  be  paid  in 
priority  to  the  other  creditors.    Ibid. 

2. — A  landlord  promised  his  tenant  that  if 
he  would  continue  to  pay  his  rent  in  full  with- 
out deducting  anything  for  property  tax,  he, 
the  landlord,  would  repay  to  him  all  sums  which 
he  had  paid  or  should  pay  for  such  property  tax. 
The  tenant  having  paid  his  rent  in  full  to  the 
landlord  during  his  lifetime,  claimed  from  his 
executors  the  amount  of  property  tax  so  paid 
and  not  deducted  from  his  rent: — Held,  on 
demurrer  (affirming  the  decision  of  the  Queen's 
Bench  Division,  48  Law  J.  Rep.  Q.B.  277 ;  Law 
Rep.  4  Q.B.  D.  220),  that  the  agreement  was  not 
void  as  "an  agreement  for  the  payment  of  rent 
in  full "  within  section  103  of  6  &  6  Vict,  a  36. 
Zamb  V.  Brervster  (App.),  48  Law  J.  Rep.  Q.B. 
421 ;  Law  Rep.  4  Q.B.  D.  607. 

PROSECUTION  OF  OFFENCES. 

[Appointment  of  director  of  public  prosecu- 
tions, &c.    42  &  43  Vict.  c.  22.] 

PROSPECTUS   OF  COMPANY. 
[See  Company,  B.] 

PROTECTION  ORDER. 
[See  Husband  and  Wipe,  12,  68.] 
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PBOTBCTOB  OP  SBTTLBMBNT. 

[See  Fines  and  Becovbbibs  Act;  Lunatic, 

15.] 

PBOVIDENT  SOOIBTY. 

[CoDBolldation  and  amendment  of  the  law 
relating  to  industrial  and  provident  societies. 
39  k  40  Vict.  c.  46.] 

PBOVISIONAL  LIQUIDATOB. 
[See  Company,  H  22,  23,  37.] 

PBOVISIONAL  SPECIFICATION. 
[See  Patent,  7,  8.] 

PBOXIMATE  CAUSE   OP  INJUBY. 
[See  Damages,  17-24.] 


for  skating  by  means  of  wheel  skates,  or  "  rink- 
ing,"  to  which  the  public  were  admitted  on 
payment,  and  at  which  a  band  of  mnsic  played  : 
— Held,  that  the  rink  was  a  place  of  public 
entertainment  within  the  Act,  and  required  a 
licence.  Beg.  v.  Tucker  (O.C.B,),  46  Law  J.  Bep. 
M.C.  197 ;  Law  Bep.  2  Q.B.  D.  417. 

2. — A  shop,  consisting  of  one  room  only,  open 
in  front,  without  seats  of  any  kind,  kept  for  the 
supply  to  the  persons  who  firequented  the  shop 
of  ginger  beer  and  lemonade,  to  be  drunk  by 
them  at  the  counter,  and  kept  open  for  that 
purpose  till  two  or  three  o'clock  a.m.,  is  a  house 
kept  open  for  public  refreshment,  resort  and 
entertainment,  within  the  meaning  of  23  Vict. 
c.  27.  8.  6,  and  requires  a  licence  to  be  taken  out 
for  the  same  under  that  statute.  Homes  v.  7*he 
InUmd  Revenue  (App.),  46  Law  J.  Bep.  M.C.  15; 
Law  I^p.  1  Ex.  D.  385. 

Decision  of  the  Court  of  Appeal  from  in- 
ferior Courts  (46  Law  J.  Bep.  M.C.  86)  affirmed. 
Ibid. 


PBOXY. 

[See  BANKBUPTOTy  K  16-18 ;  L  8 ;  Company, 

D45.] 

PUBLIC  BODY. 

!• — Where,  under  statute,  certain  persons 
were  incorporated  and  empowered  to  collect  the 
waters  of  several  small  streams  into  a  reservoir, 
for  the  purpose  of  maintaining  an  adequate 
supply  of  water  to  a  river  through  a  certain 
channel,  and  the  persons  so  incorporated  executed 
the  works,  but  after  a  time  failed  to  cleanse  the 
channel,  so  that  at  times  it  overflowed  its  banks 
and  did  damage  to  the  lands  of  the  adjoining 
owners  : — Held,  that  the  corporation  were  liable, 
as  it  is  the  duty  of  persons  having  statutory 
powers  for  a  particular  purpose  to  take  measures 
to  prevent  the  execution  of  such  powers  from 
causing  inconvenience  or  Injury  to  others. 
Oeddis  v.  The  ProprietorB  of  the  Barm  Be$ervovr 
(H.L.  Ir.),  Law  Bep.  3  App.  Cas.  430. 

Batinff  of,    [See  Bates,  15.] 

PUBLIC  DOCUMENT. 

AdmissiHUty  of,  in  evidence,    [See  Eyidenoe, 
12.] 

PUBLIC  BNTEBTAINMENT. 

[Children  under  fourteen  years  of  age  not  to 
be  employed  in  dangerous  performances.  42  Sc 
43  Vict.  c.  34.] 

1.— By  25  Geo.  2.  c.  36.  s.  2,  it  is  enacted  that 
no  house,  room,  garden  or  other  place  shall  be 
kept  for  dancing,  music  or  other  public  enter- 
tainment of  the  like  kind  in  London  or  West- 
minster, or  within  twenty  miles  thereof ,  without 
a  licence.  The  defendant  was  indicted  under 
that  Act  for  keeping  without  a  licence  a  place 


PUBLIC  HEALTH  AND  LOCAL  QOVBBN- 

MBNT  ACTS. 

(A)  Election  of  Local  Board. 

(B)  Constitution  and  Powebs  of  Local 

BOABD. 

(0)  I>u^uaUfication  of  members, 
(fi)  By-taws. 

(1)  Bitmiudl  of  clerk. 

(2)  Breach   of:  jwrisdiction    to   gwe 

relief. 

(3)  Beatondbleness  of 
{c)  Contract:  seal. 

(ji)  Street  vested  in  hoard:  power  to  let 

pastwage. 
(«)  Buildings,  as  to. 
If)  Validity  of  rate :  "  things  duly  done :  " 

saving  clause, 
(g)  Sanitary  rate:  exemptions, 
(K)  Compulsory  powers  oj  purchase, 
(i)  Delegation  of  powers. 

(C)  Paving  Stbeets. 

(a)  Apportionment  of  expenses. 
(Jb)  Becovery  of  expenses. 
(0)  Limitation   of  time  for    recovery    of 
rates, 

(D)  Sbwebs. 

(B)  Notice  of  Action. 

(F)  Notice  of  Appeal  to  Quabteb  Sessions. 

(G)  Obdeb  to  abate  Nuisance. 
(H)  Offences. 

(a)  Selling  fish  within  town, 

(b)  Unsound  meat, 

Ic)  Mtposing   infected  person    in   public 
street, 

[Provisions  for  prevention  of  pollution  of 
rivers.    39  &  40  Vict.  c.  76.] 

[Amendment  of  the  Public  Health  Act,  1876^ 
so  far  as  relates  to  the  supply  of  water.  41  & 
42  Vict,  c  26.] 

[Amendment  of  the  law  with  respect  to 
district  auditors.    42  Vict.  c.  6.] 
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[Amendment  of  the  Pablic  Health  Act,  1875, 
as  to  interments.    4^  ic  43  Vict.  c.  31.] 

[Amendment  of  the  Public  Health  (Ireland) 
Act,  1878.     42  k  43  Vict.  c.  67.] 

[Amendment  of  law  as  to  Metropolis.  38  k 
39  Vict.  c.  56.  as.  108,  115,  291 ;  42  ^  43  Vict. 
c.  54.  BS.  16,  16.] 


(A)  ELBonoN  OF  Local  Boabd. 

1. — ^In  March,  1875,  an  election  was  held  to 
fill  yacanoies  in  a  local  board  of  health.  There 
were  three  regular  Tacandes  and  one  casual 
vacancy.  The  persons  elected  to  fill  the  regular 
vacancies  would  hold  office  for  three  years, 
while  the  successor  to  the  casual  vacancy  held 
office  only  for  his  predecessor's  unexpired  term. 
The  elections  to  all  the  vacancies  were  made 
together,  and  there  being  a  contest,  the  four 
candidates  who  were  highest  on  the  poll  were 
declared  elected,  the  board  afterwards  selecting 
which  should  be  held  to  be  elected  for  the  un- 
expired term : — Held,  that  this  mode  of  election 
was  wrong,  as  a  distinction  should  have  been 
made  in  the  election  between  what  were,  in 
fact,  distinct  offices.  Meg.  v.  JRipptmf  45  Law  J. 
Bep.  Q.B.  188 ;  Law  Bep.  1  Q.B.  D.  217. 

2.— By  Schedule  II.  rule  69  of  the  Public 
Health  Act,  1875,  a  penalty  is  imposed  upon 
any  one  fabricating  a  voting  paper,  but  section 
253  enacts  that  "  proceedings  for  the  recovery 
of  any  penalty  under  this  Act  shall  not  be  had 
or  taken  by  any  person  other  than  by  a  party 
aggrieved  or  by  the  local  authority  of  the 
district  in  which  the  offence  is  committed,  with- 
out the  consent,  in  writing,  of  the  Attorney- 
General."  The  appellant  was  one  of  two  can- 
didates for  election  to  a  local  board,  and  was 
in  a  minority  of  five  at  the  close  of  the  poll. 
The  respondents  were  charged  with  fabricating 
a  voting  paper  for  three  votes  in  favour  of  the 
successful  candidate: — Held,  that  the  appellant 
was  a  ** party  aggrieved"  within  the  section, 
and  was  entitled  to  proceed  against  the  re- 
spondents for  the  penalty.  And  per  Lush,  J. 
— Independently  of  any  consideration  of  the 
effect  of  a  fabricated  vote  upon  the  result  of  an 
election,  any  candidate  is  aggrieved  by  the 
fabrication  of  a  vote  within  the  mean&g  of 
the  Act.  V&rdin  v.  Wray,  46  Law  J.  Bep.  M.C. 
170;  Law  Bep.  2  Q.B.  D.  608. 

FindUty  of  chawrmwi'i  cerHJioate  04  to  vaMdity 
of  votes :  ministerial  and  judioidl  fwiotions. 
[See  Quo  Warbanto,  2.] 

(B)  Constitution  and  Powbbb  of   Local 

Board. 

(a)  DUqudlifioation  of  members, 

3.— By  section  253  of  the  Public  Health  Act, 
1875,  proceedings  for  the  recovery  of  a  penalty 
are  not  to  be  taken  "  by  any  person  other  than 
by  a  party  aggrieved,"  or  by  a  local  authority, 
without  the  consent  of  the  Attorney-General, 
and  by  Schedule  n.  rule  70,  a  person  acting  as  a 


member  of  a  local  board  without  qualificatioD 
is  liable  to  a  penalty  of  50Z.  A.,  who  was 
acting  as  chairman  of  a  local  board,  although 
disqualified,  complained  to  the  members  thereof 
of  the  conduct  of  B.,  the  clerk  to  the  boaid. 
B.,  apprehending  dismissal,  resigned  and  sued 
A.  for  the  penalty  of  50/. : — Held,  that  B.  was 
not  a  "party  aggrieved"  within  the  above 
section.  Boehfort  v.  Atherleyt  Iaw  Bep.  1  Ex. 
D.51L 

4. — A  lessee  of  lands  from  a  local  board  under 
a  lease,  by  which  he  covenants  to  cultivate  them 
as  a  sewage  farm,  and  use  upon  them  all  the 
sewage  to  be  supplied,  the  board  covenanting 
to  deliver  to  him  all  the  sewage  of  their  dis- 
trict, is  not  disqualified  from  being  elected  or 
continuing  a  member  of  the  board  within  the 
meaning  of  rule  64  of  Schedule  n.  of  the 
Public  Health  Act,  1875.  Beg.  v.  GaskoHh,  49 
Law  J.  Bep.  Q.B.  509 ;  Law  Bep.  5  Q.B.  D. 
321. 

5.— Section  253  of  the  Public  Health  Act, 
1875,  enacts  that  **  proceedings  for  the  recovery 
of  any  penalty  under  the  Act  shall  not,  except 
as  in  this  Act  is  expressly  provided,"  be  taken 
by  any  person  other  than  by  a  party  aggrieved, 
or  by  the  local  authority  of  the  district,  without 
the  consent  in  writing  of  the  Attomey-OeneraL 
By  rule  70  of  Schedule  II.  (which  by  section  317 
is  to  be  read  as  part  of  the  Act)  any  person  who 
acts  as  a  member  of  a  local  board,  after  dis- 
qualification, shall  be  liable  to  a  penalty  of  50/., 
"  which  may  be  recovered  by  any  person  "  by 
action  of  debt.  In  an  action  to  recover  a  penalty 
under  rule  70,  it  was — Held  (aflSrming  the 
judgment  of  the  Exchequer  Division,  49  Law  J. 
Bep.  Bxch.  697),  that  the  exception  in  section 
253  applied  to  "  any  person  "  suing  for  a  penal^ 
under  rule  70,  and  therefore  that  the  plaintiff 
could  bring  his  action  without  the  consent  of 
the  Attomey-Gteneral.  Fletcher  v.  Hvdson 
(App.),  49  Law  J.  Bep.  Exch.  793  ;  Law  Bep.  5 
Ex.  D.  287. 

(Jb)  By-laws. 

(1)  Dismissid  of  elerh. 

6.— A  by-law  of  a  Local  Board  of  Health, 
duly  made  and  confirmed,  forbade  the  rescission 
of  any  resolution  of  the  board,  unless  at  a 
meeting  where  at  least  as  many  members  were 
present  as  were  present  when  such  resolution 
was  passed : — Held,  that  such  by-law  did  not 
apply  to  the  dismissal  of  the  clerk  to  the 
boaid ;  for  a  resolution  to  effect  this  was  not  in 
the  nature  of  a  rescission  of  that  by  which  he 
had  been  appointed,  but  was  a  new  resolution 
in  itsell  Such  derk,  therefore,  holding  his 
office  under  the  Public  Health  Acts,  *<  at  the 
pleasure  of  the  board,"  could  not  obtain  an 
information  in  the  nature  of  quo  warranto 
because  of  his  dismissal  by  the  resolution  of  a 
meeting  consisting  of  fewer  members  than  were 
present  when  he  was  appointed.  Ex  parte 
Biehards,  47  Law  J.  Bep.  Q.B.  498 ;  Law  Bep. 
3  Q.B.  D.  368. 
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Where  application  is  made  for  an  information 
in  the  natiire  of  a  writ  of  quo  marramto  by  a 
person  who  ia  liable  to  immediate  dismissal 
from  the  office  in  which  he  seeks  to  be  re- 
instated, the  Court  will  not,  in  the  exercise  of 
its  discretion,  grant  the  application.    Ibid. 

(2)  Breaoh  of:  jwrisdiotion  to  give  reluff, 

7. — A  local  board  sought,  by  oonnter-clalm, 
relief  in  respect  of  alleged  breaches  of  their 
by-laws  and  the  Pablic  Health  Act.  The 
Court  refused  to  interfere,  on  the  ground  that 
the  plaintiff  ought  to  have  been  afforded  an 
opporttmity  of  justifying  his  acts  to  the  board. 
Masters  v.  27ie  Pontypool  Local  Board  of 
HeaUh,  47  Law  J.  Bep.  Chanc.  797 ;  Law  Bep. 
9  Ch.  D.  677. 

(3)  Reasonableness  of  , 

8.— By  a  jby-law  of  a  local  board  it  was 
provided  that  every  person  who  should  intend 
to  erect  any  new  building  should  give  a  week's 
notice  to  the  town  surveyor,  and  leave  at  his 
office  detailed  plans  and  sections  of  every  floor 
of  such  intended  new  buildings  under  a  penalty 
not  exceeding  hi, :— Held,  that  if  this  by-law 
was  intended  to  apply  to  a  building  erected  for 
a  temporary  purpose  only,  it  was  unreasonable 
and  bad,  and  a  conviction  under  it  in  respect  of 
such  a  temporary  building  was  quashed.  Field- 
ing V.  TKe  Rkyl  Improvement  Commissioners, 
Law  Bep.  3  C.P.  D.  272. 

MThere  a  local  Act  (16  Vict.  c.  xxxii.)  prescribed 
a  somewhat  fuller  mode  of  publication  of  by- 
laws than  that  prescribed  by  the  Public  Health 
Acts,  1848  and  1868,— Held,  that  a  publication 
of  the  by-laws  which  satisfied  the  last-mentioned 
Acts  was  sufficient.    Ibid. 

(jb)  Contract:  seal. 

9.— By  section  86  of  the  Public  Health  Act, 
1848  (11  &  12  Vict.  c.  63),  every  contract  by  the 
local  Board  of  Health,  whereof  the  value  exceeds 
102.,  and  by  section  174  of  the  PnbUc  Health 
Act,  1876  (38  &  39  ^ct.  c.  66),  every  contract 
by  an  urban  authority,  whereof  the  value  ex- 
ceeds 60Z.,  shall  be  in  writing  and  sealed  with 
the  seal  of  such  board  or  authority  as  the  case 
may  be.  The  defendants  who  were  a  local 
board  within  section  86  of  the  Act  of  1848,  and 
an  urban  authority  within  the  meaning  of  sec- 
tion 174  of  the  Act  of  1876,  were  found  by  a 
jury  to  have  authorised  their  surveyor  to  employ 
the  plaintiff,  an  architect,  to  prepare  certain 
plans  for  offices  they  intended  to  erect,  but 
which  they  did  not  erect,  and  to  have  ratified 
the  act  of  their  surveyor  in  procuring  them,  and 
such  offices  were  found  also  by  the  jury  to  be 
necessary  for  the  purposes  of  the  defendants, 
and  the  plans  necessary  for  the  erection  of  the 
offices.  The  plans  were  ordered  when  the 
Public  Health  Act,  1848,  was  in  force,  but  were 
not  finished  until  that  Act  had  been  replaced 
by  the  Act  of  1876.  There  was  no  contract 
under  seal  with  the  plaintiff,  nor  ratification 
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under  seal  of  any  contract  with  him,  and  the 
value  of  the  work  done  exceeded  60Z. : — Held 
(affirming  the  judgment  of  Lindley,  J.,  47  Law 
J.  Bep.  C.P.  540 ;  Law  Bep.  3  C.P.  D.  208),  that 
as  the  enactments  requiring  a  seal  were  com- 
pulsory and  not  merely  directory,  and  had  not 
been  complied  with,  the  defendants  were  not 
liable  to  pay  for  the  plans,  notwithstanding  the 
findings  of  the  jury.  Hunt  v.  The  Wimbledon 
LooaX  Bowrdy  48  Law  J.  Bep.  C.P.  207;  Law 
Bep.  4  C.P.  D.  49. 

(<f)  Streeft  vetted  in  board :  power  to  let 
pastttrage, 

[See  Highway,  16.] 

(e)  Buildings,  as  to. 

10.— By  the  Public  Health  Act,  1876,  sec- 
tion 36,  it  shall  not  be  lawful  to  rebuild  any 
house  pulled  down  to  or  below  the  ground-floor 
without  a  sufficient  water-closet,  earth  closet  or 
privy.  P.  pulled  down  and  rebuilt  two  cottages 
and  provided  one  privy,  which  afforded  siSfi- 
cient  accommodation  to  the  respective  occupiers 
of  both  cottages :— Held,  that  the  requirements 
of  the  36th  section  had  been  complied  with, 
and  that  it  was  not  necessary  to  provide  a 
separate  privy  for  each  cottage.  Beg,  v. 
The  Ghtardians  of  the  Poor  of  button  Union, 
48  Law  J.  Bep.  M.C.  136 ;  Law  Bep.  4  Q.B.  D. 
340  (nom.  The  Ouardians  cf  Clutton  Union  v. 
jPloiniing). 

II, — By  section  34  of  the  Local  Government 
Act,  1868  (21  A:  22  Vict.  c.  98),  local  boards  have 
power  to  make  by-laws  with  respect  to— First, 
the  level,  width  and  construction  of  new  streets ; 
second,  the  structure  of  the  walls  of  new  build- 
ings; third,  the  sufficiency  of  space  about 
braidings;  fourth,  the  drainage,  &c.,  of  build- 
ings. And  they  may  further  provide  for  the 
observance  of  the  same  by  enacting  therein 
such  provisions  as  they  think  necessary,  as  to 
the  giving  of  notices,  as  to  the  deposit  of  plans 
and  sections  by  persons  intending  to  lay  out 
streets  or  to  construct  buildings,  as  to  inspec- 
tion by  the  local  board,  and  as  to  the  power  of 
the  local  board  to  remove,  alter  or  pull  down 
buildings : — Held  (affirming  the  decision  below, 
47  Law  J.  Bep.  Exch.  289;  Law  Bep.  3  Ex. 
D.  6),  that  the  power  to  piUl  down  buildings 
for  which  the  local  boards  might  make  provision 
was  not  confined  to  cases  of  contravention  of 
by-laws  relating  to  structure,  but  might  be  ex- 
tended to  cases  of  contravention  of  by-laws 
relating  to  the  giving  of  notices,  the  deposit  of 
plans,  kc.  Baker  v.  The  Mayor,  ^0.,  of  Ports- 
mouth  (App.),  47  Law  J.  Bep.  Exch.  223 ;  Law 
Bep.  3  Ex.  D.  167. 

The  word  '*  streets  **  in  sub-section  1  of  sec- 
tion  84  includes  not  only  the  roadway,  but  also 
the  buildings  at  the  side  of  the  roadway.    Ibid. 

12* — ^An  Act  "for  the  protection  of  the 
health  of  the  inhabitants  of  Liverpool,  and  the 
better  regulation  of  buildings  in  the  borough," 
enacted  (among  other  provisions  dealing  entirely 
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with  footways)  that  **  no  projection  of  any  kind 
should  be  made  in  front  of  any  building  over  or 
upon  the  pavement/*  with  certain  ezceptionsin 
favour  of  shop  fronts  and  doorways: — Held, 
that  an  oriel  window,  which  projected  over  the 
pavement  of  a  street,  bnt  did  not  interfere  with 
the  use  of  the  footpath,  bat  only  with  the  access 
of  light  and  air  to  the  street,  was  not  within 
the  above  provisions.  Goldttraw  v.  Duckworth, 
49  Law  J.  Bep.  M.C.  73 ;  Law  Bep.  6  Q.B.  D. 
276. 

(/)  Validity  of  rate  :  "  thingg  duly  done : " 

soring  clause. 

18. — A  local  Board  of  Health,  after  having 
made  a  valuation  as  required  by  the  Public 
Health  Act,  1848,  and  other  Acts,  duly  gave  a 
notice  of  their  intention  to  make  a  rate  under 
those  Acts.  On  the  day  when  this  notice  ex- 
pired the  Acts  under  which  it  was  made  were 
repealed  by  the  Public  Health  Act,  1876.  The 
local  board  not  knowing  this  proceeded  to  lay 
and  collect  the  rate.  The  Public  Health  Act, 
1876,  is  a  consolidation  Act,  and  preserves  the 
machinery  and  proceedings  of  the  old  Acts. 
There  is  no  difference  in  the  kind  or  length  of 
notice  required,  or  in  the  estimate  of  the  objects 
of  the  rate,  but  a  slight  alteration  is  made  in 
the  mode  of  valuing  assessable  property.  The 
Act  contained  a  clause  saving  things  duly  done 
under  the  repealed  Acts.  A  question  having 
arisen  as  to  the  validity  of  the  rate, — Held,  that 
the  rate  was  valid,  the  valuation  and  notice 
being  "things  duly  done'*  under  the  saving 
clause,  and  the  rate  itself  in  all  material  points 
being  a  good  rate  under  the  new  Act.  Rey.  v. 
7%e  Justices  of  the  West  Riding  of  Yorkshire, 
46  Law  J.  Bep.  M.C.  97 ;  Law  Bep.  1  Q.B.  D.  220. 

(g)  Sanitary  rate :  exemptions, 

14. — By  a  local  Act  commissioners  were  ap- 
pointed in  1848,  with  power  to  levy  a  district 
rate  for  sanitary  purposes  throughout  a  district 
partly  within  and  partly  without  the  borough 
of  W. ;  by  this  Act  railways  were  exempted 
from  a  peurt  of  the  rate  so  levied.  The  Public 
Health  Act,  1872,  constituted  the  borough  of 
W.  an  urban  sanitary  district,  and  the  town 
council  the  sanitary  authority ;  it  enacted  that 
in  the  case  of  the  council  of  a  borough  all  ex- 
penses incurred  imder  the  Sanitary  Acts  should 
be  paid  out  of  a  borough  rate,  "  provided  that 
where  an  urban  sanitary  authority  had,  before 
the  passing  of  thisAct^  power  to  levy  within 
its  district  a  rate  for  sanitary  purposes,**  all  ex- 
penses incurred  by  such  authority  under  the 
Sanitary  Acts  should  be  charged  on  such  rate, 
imless  where  '<at  the  time  of  the  passing  of 
this  Act  any  such  expenses  were  chargeable 
upon  the  borough  rate.**  The  definition  of 
Sanitary  Acts  in  section  60  did  not  include  local 
Acts.  The  Public  Health  Act,  1876,  section 
207,  enacts  that  all  expenses  incurred  by  an 
urban  authority  in  the  execution  of  this  Act 
shall  be  defrayed  out  of  a  district  rate,  subject 
to  the  exception  **  that  if  in  any  district  the 


expenses  incurred  by  an  urban  authority  Qxxag 
the  council  of  a  borough)  in  the  execution  of 
the  Sanitary  Acts,  were,  at  the  time  of  the 
passing  of  this  Act,  pajrable  out  of  the  borough 
rate,**  then  the  expenses  incurred  under  the  Act 
shidl  be  paid  out  of  the  borough  rate.  This 
Act  gave  railways  an  exemption  with  respect  to 
district  rates.  By  a  local  Act  passed  in  1876, 
the  Act  of  1848  was,  as  far  as  is  material,  re- 
pealed ;  the  borough  of  W.  was  extended  so  as 
to  include  the  whole  of  the  commissioners' 
district ;  the  commissioners  were  abolished ;  the 
town  council  was  made  the  sanitary  authority 
for  the  whole  borough,  and  succeeded  to  all  the 
duties  and  powers  of  the  commissioners.  In 
November,  1876,  the  council  of  the  borough 
levied  a  borough  rate  for  all  purposes,  including 
sanitary  expenses,  and  declined  to  allow  the 
respondents  the  exemption  claimed  by  them  in 
respect  of  their  railway : — Held  (affirming  the 
judgment  of  the  Queen *s  Bench  Division),  that 
the  respondents  were  entitled  to  the  exemption 
claimed,  inasmuch  as  in  the  borough  of  W.  all 
sanitary  expenses  were,  at  the  time  of  the 
passing  of  the  Act  of  1876,  payable  out  of  a 
district  rate,  so  that  the  case  fell  within  the 
general  enactment,  and  not  within  the  first  ex- 
ception contained  in  section  207  of  that  Act. 
The  Overseers  qfthe  Fhreign  of  WaUaU^a/ndtke 
Mayor ^  fc,  of  Walsall  v.  The  London  and  North 
Western  Railway  Company  (App.),  48  Law  J. 
Bep.  M.C.  67 ;  Law  Bep.  4  Q.B.  D.  141.  Affirmed 
on  appeal  to  the  House  of  Lords,  48  Law  J. 
Bep.  M.C.  166  ;  Law  Bep.  4  App.  Cas.  467. 

(h)  Compulsory  powers  of  puTchate, 

16. — The  enacting  part  of  an  Act  of  Parlia- 
ment is  not  to  be  controlled  by  the  title  or  re- 
citals unless  the  enacting  part  is  ambiguous, 
and  then  the  title  and  recitals  may  be  referred 
to  for  the  purpose  of  ascertaining  the  intention 
of  the  L^slature.  Bentley  v.  The  Ratherham 
Local  Board,  46  Law  J.  Bep.  Chana  284 ;  Law 
Bep.  4  Ch.  D.  688. 

By  a  local  Act  of  1863,  a  Board  of  Health 
was  authorised  to  construct  waterworks,  and 
purchase  and  establish  markets,  and  to  exercise 
compulsory  powers  for  the  purchase  of  land 
for  those  purposes.  These  compulsory  powers 
expired  on  the  13th  of  July,  1870,  and  on  the 
1st  of  August,  1870,  a  second  Act  was  passed, 
to  extend  the  time  for  the  compulsory  purchase 
of  lands  and  completion  of  the  waterworks,  and 
to  authorise  the  board  to  construct  gas-works, 
and  for  other  purposes,  not  including  the  estab- 
lishing of  markets.  On  motion  by  the  owner 
of  property  required  for  establishing  a  market 
to  restrain  the  board  from  compulsorily  taking 
the  property  under  a  notice  to  treat  served  on 
him  in  December,  1870,  on  the  ground  that  the 
powers  of  the  first  Act  had  ceEi»ed  to  exist  and 
could  not  be  extended,  and  that  the  second  Act 
must  be  read  as  creating  new  powers  for  the 
purposes  of  the  second  Act  only, — Held,  that 
the  powers  were  extended  as  well  as  the  time 
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for  their  exercise,  and  that  the  notice  to  treat 
was  effectual.    Ibid. 

16. — An  arbitration  held  for  the  assessment 
of  compensation  in  respect  of  lands  taken  com- 
pnlsorily  by  a  local  board  by  virtne  of  the 
powers  of  the  Public  Health  Act,  1875,  is  not 
an  arbitration  under  that  Act  within  sections 
179  and  180,  but  is  regulated  by  the  provisions 
of  the  Lands  Clauses  Consolidation  Acts  in- 
corporated by  section  176.  The  costs  of  such 
arbitration  are,  therefore,  not  in  the  discretion 
of  the  arbitrator.  Expa/rte  Bayner^  47  Law  J. 
Bep.  Q.B.  660 ;  Law  Bep.  3  Q.B.  D.  446. 

(i)  Delegation  of  powers, 

17.— By  rule  6  of  Part  n.  of  the  schedule  to 
the  Land  Drainage  Act,  1861  (24  &  25  Vict. 
c.  133),  a  drainage  board  of  a  drainage  district 
''may  delegate  any  of  their  powers  to  com- 
mittees consisting  of  such  member  or  members 
of  their  body  as  they  may  think  fit,"  and  by 
rule  8  of  Part  n.  of  the  schedule  "  a  committee 
may  meet  and  adjourn  as  they  think  proper,  and 
questions  at  any  meeting  shall  be  determined 
by  a  majority  of  the  votes  of  the  members 
present ;  and  in  case  of  an  equal  division  of 
votes  the  chainnan  shall  have  a  second  or  cast- 
ing vote."  Where,  pursuant  to  the  above 
power,  a  drainage  board  appointed  a  committee 
of  three  of  their  members  to  act  in  any  case  of 
emergency,  it  was  held  that  such  committee 
oould  not  divide  a  drainage  district  amongst 
them,  so  as  to  enable  any  one  of  its  members, 
in  the  absence  of  the  others,  to  lawfully  exe- 
cute any  of  the  powers  of  the  Act  which  had 
been  delegated  to  the  committee  by  such 
drainage  board.  Cook  v.  Wa/rd,  46  Law  J.  Bep. 
C.P.  654  ;  Law  Bep.  2  C.P.  D.  266. 

(C)  Paving  Stbbetb. 
(a)  Apportiownient  of  expentei. 

18. — An  apportionment  of  expenses  duly  in- 
curred by  a  local  board  under  section  160  of  the 
Public  Health  Act,  1876,  in  the  paving,  &c.,  of 
streets  was  served  on  the  owner  of  premises 
fronting  the  same.  The  apportionment  mixed 
up  the  expenses  of  more  than  one  street,  but  the 
owner  not  having  objected  within  the  three 
months  provided  by  section  267,  it  was— Held, 
that  it  was  too  late  to  raise  an  objection  to  the 
apportionment,  which  thenceforward  became 
valid  and  binding.  The  deposit  of  plans  and 
estimate  of  the  works  intended  to  be  executed 
under  section  160,  and  by  that  section  directed 
to  be  made  for  the  Inspection  of  all  persons 
Interested,  is  not  a  condition  precedent  to  the 
validity  of  all  subsequent  proceedings.  Chok  v. 
The  Ipswich  Local  Board  (40  Law  J.  Bep.  M.C. 
169;  Law  Bep.  6  Q.B.  451)  considered.  The 
ShankUn  Local  Board  v.  Miller,  49  Law  J.  Bep. 
C.P.  612 ;  Law  Bep.  6  C.P.  D.  272. 

19.— The  Public  Health  Act,  1876,  provides 
by  section  150  that  in  certain  cases  a  local 
authority  may  by  notice  require  owners  of  pre- 
mises adjoining  certain  roads  to  pave  such  roads, 


and  empowers  the  local  authority,  on  default  by 
the  owners,  to  do  it  themselves,  and  to  recover 
from  the  ovmers  the  expenses  incurred,  in  such 
proportion  as  shall  be  settled  by  the  surveyor, 
and  In  case  of  dispute  by  arbitration  In  the 
manner  provided  by  the  Act.  Section  257  pro- 
vides that  the  apportionment  of  the  surveyor  is 
to  be  binding  and  conclusive  on  the  owner 
unless  disputed  within  three  months.  Section 
180  makes  the  award  of  the  arbitrator  final  on 
all  parties  to  the  reference.  The  plaintiffs,  a 
local  authority,  required  the  defendant  and  other 
owners  of  land  adjoining  a  road  within  the  above 
section  to  pave  that  road,  and  on  their  failing 
to  do  so,  executed  the  work  themselves,  had  the 
amount  apportioned,  and  claimed  and  received 
from  the  defendant,  who  did  not  dispute  the 
apportionment,  his  share  of  the  expenses  so  in- 
curred. Certain  of  the  other  owners  disputed 
the  apportionment,  and  an  arbitration  was  held 
of  which  the  defendant  had  no  notice,  and  to 
which  he  was  no  party.  The  arbitrator  reap- 
portioned the  whole  sum  expended  amongst  all 
the  owners,  including  the  defendant,  and  fixed 
the  amount  to  be  paid  by  the  defendant  at  a 
higher  sum  than  had  been  fixed  by  the  sur- 
veyor. In  an  action  to  reoover  the  additional 
amount  so  charged  to  the  defendant, — Held, 
that  the  plaintiffs  could  not  recover  the  sum 
claimed  on  the  footing  of  the  assessment  made 
by  the  arbitrator,  and  that  the  award  was  not 
binding  on  the  defendant.  The  Tunbridge  Wells 
Local  Board  v.  Akroyd  (App.),  49  Law  J.  Bep. 
Exch.  403;  Law  Bep.  6  Ex.  D.  199. 

20. — Where  an  urban  sanitary  authority,  act- 
ing under  38  &  39  Vict.  c.  66  (The  Public  Health 
Act,  1876),  8. 160,  repaired  the  footway  on  one 
side  of  a  street,  and  apportioned  the  whole  cost 
among  the  owners  and  occupiers  of  premises  on 
that  side  only : — Held,  that  the  apportionment 
was  right.  The  Wakefield  Samtary  Authority 
V.  Mamder,  Law  Bep.  5  C.P.  D.  248. 

(ft)  Recovery  of  expenses, 

21. — An  owner  of  premises  abutting  on  a 
street  having  received  from  the  urban  authority 
notice  under  section  150  of  the  PubUc  Health 
Act,  1876,  to  pave,  &c.,  sudi  street,  Indorsed  on 
the  notice  an  authority  to  the  urban  sanitary 
authority  to  execute  the  works,  and  an  under- 
taking to  repay  the  costs  on  completion.  On 
default  of  payment  aft^r  demand  made,  the 
urban  sanitary  authority  proceeded  to  "  recover 
the  expenses  in  a  summary  manner*'  before 
justices : — Held,  that  the  owner  having  by  the 
submission  Indorsed  on  the  notice  admitted  the 
right  of  the  sanitary  authority  to  issue  the  no- 
tice, could  not  require  proof  to  be  given  before 
the  justices  of  the  fulfilment  of  the  conditions 
precedent  to  the  existence  of  such  right.  The 
owner  could  not  by  such  submission  give  juris- 
diction to  the  sanitary  authority  if  in  fact  they 
had  none,  but  he  did  thereby  waive  the  proof 
by  them  of  the  prelimlnArles  to  the  notice,  and 
made  it  incumbent  on  himself  to  disprove  their 
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original  authority,  if  he  wished  to  dispute  it. 
Lewii  y.  €k»rdif  Urban  Samtarf  Authoritff,  47 
Law  J.  Bep.  M.0. 101. 

22. — Where  an  owner  of  premises  having  re- 
ceived a  notice  from  the  urban  sanitary  authority 
under  section  160  of  the  Public  Health  Act, 
1876,  to  pave,  5cc.,  the   street  adjoining  his 
premises,  faUs  to  comply  with  the  same,  and 
afterwards  the  local  authority  execute  the  works, 
but  after  the  work  has  been  begun  by  the  local 
board,  and  before  completion  of  it,  the  owner 
sells  the  premises,  he  ceases  upon  such  sale  to 
be  an  **  owner  in  defoult,"  and  cannot  be  ordered 
to  pay  the  expenses  incurred  by  the  local  au- 
thority in  executing  the  works ;  such  expenses 
being  by  section  267  of  the  same  Act  recover- 
able only  from  the  person  who  is  '*  owner  of 
the  premises  when  the  works  are  completed." 
JReff,  V.  The  Simndon  New  Town  Loeal  Board,  48 
Law  J.  Bep.  M.G.  119 ;  Law  Bep.  4  Q.B.  D.  S06. 
28. — The  defendant  was  tenant  of  a  public- 
house  under  a  lease  by  which  he  covenanted  to 
pay  "all  rates,  taxes, charges  and  assessments 
whatsoever  which  now  are  or  may  be  charged  or 
assessed  upon  the  said   premises  or  any  part 
thereof,  or  upon  any  person  or  persons  in  respect 
thereof,  land  tax  and  property  tax  excepted." 
The  plaintiff,  who  had   acquired  the  lessor's 
interest  in  the  premises,  received  a  notice  from 
the    local   Board  of  Health,  under  the  Public 
Health  Act,  1848,  s.  69,  requiring  him  as  owner 
to  sewer,  level,  pave,  &c.,  a  street  adjoining  the 
premises.    The  plaintiff  &iling  to  comply  with 
this  notice,  the  local  board  executed  the  required 
works  themselves,  and  under  tiie  above  Act  and 
the  Acts  amending  the  same,  demanded  and  ob- 
tained from  the  plaintiff  the  proportion  of  the 
expenses  and  interest  assessed  in  respect  of  these 
premises : — Held,  that  the  plaintiff  was  entitled 
to  recover  these  expenses  from  the  defendant, 
for  that  such  expenaes  were  a  "  charge  upon  the 
premises  "  as  well  as  "  upon  a  person  in  respect 
thereof,"  which  the  defendant  by  lus  covenant 
had  undertaken  to  {)ay.    Hartley  v.  Hudson,  48 
Law  J.  Bep.  Q.B.  761 ;  Law  Bep.  4  Q.B.  D.  367. 
24. — The  premises  of  L.  were  divided  from 
D.  Street  by  a  small  stream,  but  connected  with 
it  by  means  of  two  bridges  over  the  stream, 
having  gates  which  L.  could  close  and  thereby 
shut  off  all  communication.    One  of  the  bridges 
had  been  removed  and  reinstated  by  L.    The 
principal  outlet  from  L*s  premises  led  into  W. 
Street : — Held,  that  L.'s  premises  '*  fronted  "  and 
"abutted  "  on  D.  Street  within  the  meaning  of 
section  69  of  the    Public  Health    Act,  1848. 
Wakefield  JLooal  Boa/rd  of  Health  v.  Zee,  Law 
Bep.  1  Bx.  D.  386. 

(p)  Limitation  of  time  for  reoowry  of  rates, 

26. — The  council  of  a  borough  gave  notice  to 
the  respondent,  as  well  as  the  other  owners  of 
property  abutting  upon  a  street  (not  being  a 
highway),  to  pave.  Sec.,  the  same  under  the  pro- 
visions of  11  &  12  Vict.  c.  63.  8.  69,  and  such 
notice  not  having  been  complied  with,  executed 


the  works,  and  had  the  expenses  apportioned  by 
their  surveyor  among  the  owners  aooording  to 
the  frontage.    Notice  of  such  apportionment 
was  served  on  the  respondent  on  the  12th  of 
April,  1876,  and  not  being  disputed  within  three 
months  became  binding  on  him  under  section 
63  of  the  Local  Government  Act,  1868  (21  k  22 
Vict.  c.  98).  OntheSlst  of  July  the  council,  who 
had  never  declared  the  expenses  to  be  private 
improvement  expenses,  served  on  the  respondent 
a  notice  demanding  payment,  and  within  six 
calendar  months  afterw^urds  preferred  a  com- 
plaint before  the  justices  for  the  recovery  of  the 
sum  due.    By  11  &  12  Vict,  c  43.  s,  11,  a  com- 
plaint, where  no  time  is  limited,  must^  be  made 
within  six  calendar  months  from  the  time  when 
the  matter  arose : — Held,  that  a  notice  of  de- 
mand of  payment  was  necessary,  and  that  the 
six  months  under  11  Sc  12  Vict.  c.  43.  s.  11,  began 
to  run  from  the  service  of  such  notice.     Oreee 
V.  Hunt,  46  Law  J.  Bep.  M.C.  202 ;  Law  Bep. 
2  Q.B.  D.  389. 

26.— The  proceedings  under  24  &  26  Vict  c. 
61.  s.  24,  in  the  County  Court  for  the  recovery 
of  a  demand  below  20Z.  having  been  taken  after 
the  expiration  of  six  months  from  the  time  when 
such  demand  became  due, — ^Held  (affirming  the 
judgment  below),  that  such  proceedings  (being 
authorised  in  substitution,  at  the  option  of  the 
Local  Board,  for  proceedings  before  two  justices) 
were  by  implication  subject  to  the  limitation 
fixed  by  11  &  12  Vict.  c.  43.  s.  11,  in  respect  of 
such  last-mentioned  proceedings.  Tottenham 
Local  Board  of  Health  v.  Bowell  (App.),  46  Law 
J.  Bep.  Exch.  432 ;  Law  Bep.  1  Bx.  D.  611. 

27.— In  1864  the  plaintiff  board  under  the 
powers  of  the  PubUc  Health  Act,  1848,  incurred 
certain  expenses  in  execution  of  certain  works 
in  the  street  adjoining  B.*8  premises,  for  which 
expenses  he,  as  owner  (among  others),  became 
liable  under  section  69  of  that  Act,  and  which 
the  board  by  a  resolution  declared  to  be  private 
improvement  expenses,  and  for  which,  under 
the  powers  of  section  90  of  the  Act,  they  levied 
on  the  owners  and  occupiers  a  private  improve- 
ment   rate,    payable   by    annual    instalments. 
These  expenses  constituted  under  section  62  of 
the  Local  Government  Act,  1868,  a  charge  on 
the  premises,  bearing  interest  at  five  per  cent, 
per  annum  till  payment.    In  1872  they  revoked 
the  resolution,  and  made  a  fresh  rate  for  the 
whole  amount  remaining  unpaid  to  be  paid  by 
the  owners  and  occupiers.    B.  not  having  paid 
this  rate,  the  board,  in  1875,  brought  an  action 
against  his  representatives  (he  having  died  in 
1874)  to  enforoe  the  charge  on  his  property  :— 
Held  (reversing  Malips,  V.C,  49  Law  J.  Bep. 
Ohanc.  147),  that  the  charge  under  the  62nd 
section  constituted  an  additional  and  not  an 
alternative  remedy,  and  that  the  bar  of  six 
months  which  applied  to  the  summary  remedy 
against  the  person  before  the  Justices,  and  also 
in  the  County  Court,  did  not  apply  to  the  addi- 
tional remedy  of  enforcing  a  charge  on  the  pro- 
perty, and  that  the  board  were  not  precluded 
by  their  election  to  treat  the  expenses  as  private 
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improvement  ezpenBes  from  enforcing  thecharge, 
but  that  it  was  enforoeable  only  in  respect  of 
the  instalments  for  the  time  being  in  arrear. 
The  Tottenham  Looal  Board  qf  Health  v.  Romell 
(App.),  50  Law  J.  Bep.  Chanc.  99 ;  Law  Bep.  15 
Ch.  D.  378. 

28. — A  decision  of  justices,  nnappealed 
against,  on  a  summons  under  the  Public 
Health  Act  against  an  owner  of  premises 
abutting  on  a  street,  for  payment  of  the  ex- 
penses incurred  by  the  board  in  paving,  &c., 
such  street  is  final  and  conclusive  as  to  the 
street  being  or  not  being  a  highway  repairable 
by  the  inhabitants  at  large.  Where  sudi  a 
summons  had  been  dismissed  by  Justices  in  1874, 
and  no  certificate  of  diamiwaft.]  had  been  required 
or  given  under  section  14  of  11  &  12  Vict.  c.  43, 
— Held,  that  upon  a  fresh  summons  in  1879,  the 
former  adjudication  was  sufficiently  proved  by 
the  entry  in  the  justices'  note-book,  and  when  so 
proved  was  binding  and  conclusive.  Reg.  v. 
Sutohins,  49  Law  J.  Bep.  M.C.  64  ;  Law  Bep.  5 
Q.B.  D.  353 ;  reversed  on  appeal.  Law  Bep.  6 
Q.B.  D.  300. 

(D)  Sewbbs. 

29.— In  1872,  a  Board  of  Health  served 
notices  to  sewer  and  pave  roads  on  an  owner. 
The  owner  took  no  notice  during  his  lifetime, 
and  the  works  having  been  executed  by  the 
board,  notices  to  pay  apportionments  were  on 
the  30th  of  July,  1876,  served  on  the  tenant 
for  life  under  the  will  of  the  owner,  and  on  the 
executors,  who  within  the  statutory  three  months 
served  counter-notices  on  the  boc^,  disputing 
the  amount  of  the  apportionments,  and  alleging 
that  the  roads  were  public  roads.  Thereupon 
the  board  commenced  proceedings  by  arbitration, 
which  the  owners  refused  to  attend,  and  in  their 
absence  an  award  was  made  in  favour  of  the 
board  on  the  9th  of  August,  1877.  On  the  19th 
of  January,  1878,  the  award  was  made  a  rule  of 
the  Queen's  Bench  Division,  On  the  12th  of 
February  notices  of  demand  were  served  by  the 
board  on  the  owners,  and  on  the  9th  of  July, 
1878,  proceedings  in  the  Queen's  Bench  Division 
to  enforce  the  award  were  commenced^  and  sub- 
sequently abandoned.  On  the  Ist  of  August, 
1878,  proceedings  were  taken  in  the  Queen's 
Bench  with  reference  to  the  costs  of  the  award, 
and  these,  on  the  23rd  of  January,  1879,  were 
transferred  to  the  Chancery  Division,  in  which 
an  administration  action  was  pending :— Held, 
by  Bacon,  V.C.,  and  by  the  Court  of  Appeal,  that 
a  summons  by  the  board  for  leave  to  prove 
in  the  administration  action  for  the  amount 
awarded  must  be  refused,  on  the  ground  that  the 
remedy  of  the  board  was  by  a  summary  proceed- 
ing b^ore  justices,  and  had  become  barred  by 
the  operation  of  Jervis's  Act,  11  &  12  Vict.  c.  43, 
s.  11.  Weet  V.  DoTonman  (App.),  Law  Bep.  14 
Ch.  11. 

Per  Bacon,  V.C — Where  a  notice,  served  by  a 
Board  of  Health  upon  an  owner,  callhig  upon  him 
to  pay  an  apportionment  of  expenses  incurred 


in  the  sewering  and  paving  of  roads,  is  met 
by  a  counter-notice  disputing  the  amount  alone, 
such  demand  may  be  the  subject  of  arbitration ; 
but  where  the  counter-notice  disputes  the  lia- 
bility to  pay,  suc^  a  demand  must  be  tried  by 
justices,  who,  if  the  counter-notice  also  disputes 
the  amoxmt,  may  exercise  their  jurisdiction  as 
to  the  amount  also.    Ibid. 

80. — By  a  Local  Act  the  Oldham  Corporation 
were  generally  empowered  to  lay  sewers  in  streets 
and  courts  not  being  highways,  with  certain 
special  provisions  as  to  sewering  S.  Boad,  which 
it  was  admitted  had  not  been  complied  with. 
The  same  Act  repealed  all  the  other  general  Acts 
on  the  subject,  so  far  as  they  applied  to  the 
borough,  but  roAde  no  mention  of  the  Sewage 
Utilisation  Act,  1866,  which  was  passed  a  few 
days  before  the  Local  Act,  and  wMch  gave  the 
corporation  general  powers  to  lay  sewers.  The 
Public  Health  Act,  1876,  repeals  the  Sewage 
Utilisation  Act,  and  itself  empowers  sewer 
authorities  to  lay  sewers  in  any  '*  road  or  street 
or  place  laid  out  as  or  intended  for  a  street." 
After  the  passing  of  the  Public  Health  Act,  the 
corporation  proceeded  to  sewer  S.  Boad,  which 
was  a  private  way,  with  houses  on  each  side, 
for  the  passage  along  which  a  toll  was  taken  by 
the  plaintiffs,  in  whom  it  was  vested.  A  motion 
by  the  plaintiffs  for  an  injunction  to  restrain  the 
corporation  was  refused.  The  Court  held,  first, 
that  the  corporation  had  power  to  sewer  S. 
Boad,  Independently  of  the  Local  Act,  imder 
the  Ptiblic  Health  Act,  1876,  s.  16,  as  continuing 
the  power  given  by  the  Sewage  Utilisation  Act, 
which  it  only  repealed  for  the  purpose  of  con- 
solidation and  re-enactment ;  and  secondly,  that 
S.  Boad  was  a  street  within  the  meaning  of  the 
Acts.  Taylor  v.  The  Corjporatum  of  Oldham^  46 
Law  J.  Bep.  Chanc.  106 ;  Law  Bep.  4  Ch.  D. 
396. 

81. — Under  the  16th  section  of  the  Public 
Health  Act,  1876,  authorising  any  local  autho- 
rity to  carry  any  sewer  into,  through  or  under 
any  lands  within  their  district,  the  Local  Board 
have  power  to  carry  their  sewer  above  the  sur- 
face of  such  lands.  Roderick  v.  The  Atton 
Looal  Board  (App.),  46  Law  J.  Bep.  Chanc. 
802  ;  Law  Bep.  6  Ch.  D.  328. 

82. — By  an  indenture  dated  the  18th  of  July, 
1874,  it  was  agreed  that  the  plaintiffs,  the  N. 
Local  Board,  ^ould  allow  the  defendants,  the 
C.  Local  Board,  to  cause  the  sewer  of  their  dis- 
trict to  communicate  with  the  outfall  sewer  of 
the  N.  District,  provided  that  **  the  sewage  of 
any  other  districts  or  places  should  not  be  per- 
mitted "  by  the  C.  Board  to  pass  into  their 
sewer,  so  as  to  discharge  into  the  outfall  sewer 
of  the  N.  Board.  The  Public  Health  Act,  1876, 
section  22,  empowers  the  "  owner  of  any  pre- 
mises without  the  district  of  a  local  authority  " 
to  cause  "any  drain  from  such  premises  to 
communicate  with  any  sewer  of  the  local  autho- 
rity "  on  such  terms  as  .  .  .  may  be  settled  by 
a  Court  of  summary  jurisdiction.  The  defen- 
duit,  W.,  the  owner  of  premises  without  the 
district  of  the  C.  Board,  intended  to  connect 
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his  draina  with  the  sewer  of  the  G.  Board, 
whence  his  sewage  would  be  discharged  into 
the  plaintiffs  oatfall  sewer ;  and  had  the  com- 
pensation to  be  paid  by  him,  for  so  connecting 
his  drains,  assessed  nnder  the  above  section. 
An  action  was  now  brought  by  the  N.  Board 
against  the  0.  Board  and  W.,  claiming  an  in- 
junction to  restrain  them  respectively  from 
permitting  any  such  sewage  to  pass  into  the 
sewer  of  the  C.  Board,  so  as  to  be  discharged 
into  the  plaintiff's  outfall  sewer.  The  defen- 
dants demurred :— Held,  first,  that  the  C.  Board 
were  discharged  from  their  covenant  by  the 
subsequent  Act  of  Parliament,  which  empowered 
the  defendant  W.,  the  owner  of  premises  with- 
out their  district,  to  do  that  which  they  had 
covenanted  should  *•  not  be  permitted  "  to  be 
done;  and,  secondly,  that  the  defendant  W. 
had  not  done  anjrthing  which  he  was  not  en- 
titled to  do  under  section  22  of  the  Act.  De- 
murrers, therefore,  allowed.  The  XewifUfton 
Loeal  Board  v.  The  Cottingham  Zooal  Board 
and  Wilkinson,  48  Law  J.  Bep.  Ghana  226; 
Law  Bep.  12  Gh.  D.  726. 

83.— In  1875  a  local  board,  who  had  con- 
structed a  sewer  under  a  public  road,  con- 
structed on  the  land  adjoining  the  road  a 
side-entrance  or  man-hole  to  the  sewer,  and 
subsequently  gave  the  owner  of  the  land  notice 
of  their  intention  to  construct  two  other  man- 
holes. The  landowner  contended  that  the 
man-holes  were  "  necessary  works  "  within  the 
46th  section  of  the  Public  Health  Act,  1848,  and 
the  19th  section  of  the  Public  Health  Act,  1876, 
and  that  the  board  could  not  construct  them 

without  first  acquiring  his  land  by  purchase : 

Held,  that  the  man-holes  were  parts  of  a 
"  sewer  '*  within  the  45th  section  of  the  Act  of 
1848  and  the  16th  section  of  the  Act  of  1876, 
and  that  the  board  had  power  to  enter  on  the 
land  and  construct  the  man-holes  without  pur- 
chase, the  only  remedy  of  the  landowner  being 
compensation.  Swa/Mton  v.  Tke  Twiekeftham 
Zoeal  Board  (App.),  48  Law  J.  Rep.  Ghanc. 
623 ;  Law  Rep.  11  Gh.  D.  838. 

84. — ^Where  a  local  authority  by  agreement 
with  the  owner  of  premises  constructs,  so  as  to 
communicate  with  their  sewer,  a  drain  from 
his  premises  which  they  could  have  required 
him  to  make  under  section  23  of  the  Public 
Health  Act,  1875,  such  agreement  is  not  uUra 
vires,  and  they  are  responsible  to  him  for  any 
damage  caused  to  his  premises  by  the  negli- 
gent construction  of  the  drain,  ffall  v.  The 
Mayor,  ^c,  of  Batley,  47  Law  J.  Rep.  Q.B.  148. 

Drainage  :  expense  of  repairing  :  covenant  hy 
tenant  to  pay  rates,  assessments,  fc.  [See 
Landlord  and  Tenant,  7.] 

(B)  Notice  op  Action. 

86.— The  264th  section  of  the  Public  Health 
Act,  1876,  requiring  a  month's  notice  to  be 
served  on  a  local  authority  before  commencing 
aji  action  for  anything  done  under  the  provi- 
sions of  the  Act,  does  not  apply  where  the 


object  of  the  action  is  to  restrain  the  commis- 
sion of  a  nuisance;  and  this  notwithstanding 
the  plaintiff  also  claims  compensation  for  past 
damage.  FUmer  v.  The  Low  LeyUm  Loeal 
Board  (App.),  46  Law  J.  Bep.  Ghana  621 ;  Law 
Bep.  6  Gh.  D.  347. 

(F)  NoTics  OF  Appbal  to  Quabtsb 

Sessions. 

86.— The  Public  Health  Act,  1876  (38  k  39 
Vict.  c.  65),  gives  an  appeal  to  quarter  sessions 
in  respect  of  any  order,  conviction,  judgment  or 
determination  of  any  Gourt  of  summazy  juris- 
diction, subject  to  the  condition  that  the  ap- 
pellant shall,  within  fourteen  days  after  the 
cause  of  appeal  has  arisen,  give  notice  to  the 
other  party,  &c.,  of  his  intention  to  appeal.   An 
order  was  inade  upon  the  appellants  under  sec- 
tion 48  of    the  same  Act,  which  order  was 
eighteen  days  afterwards  served  upon  them; 
and  they,  within  eight  days  from  the  receipt  of 
the  service,  gave  notice  of  appeal : — Held,  that 
the  notice  of  appeal  was  too  late.    The  words, 
« cause  of  appeal,"  in  section  269,  sub-section 
2,  have  the  same  meaning  as  "  decision  of  the 
Gourt,"  in  section  269,  sub-section  1 ;  and  a 
notice  of  an  appeal  against  an  order  made  under 
section  48  must  be  given  within  fourteen  days 
from  the  time  when  the  Gourt  pronounces  its 
decision.    Beg.  v.  The  Bwmet  Bural  Sanitary 
Authority,  45  Law  J.  Bep.  M.G.  105 ;  Law  Bep. 
1  Q.B.  D.  658. 

87.— The  Public  Health  Act,  1876,  provides 
in  certain  cases  for  an  appeal  from  petty  ses* 
sions  to  quarter  sessions,  and  provides  that  the 
quarter  sessions  may  state  the  facts  specially 
for  the  determination  of  a  superior  Gourt.  In 
a  case  under  this  Act  an  appeal  was  brought  to 
quarter  sessions,  which  quashed  the  order  ap- 
pealed from,  subject  to  a  case  reserved.  A 
certiorari  issued,  and  a  rule  calUng  on  the  pro- 
secutor to  shew  cause  was  granted,  and  was 
argued  in  and  discharged  by  the  Queen's  Bench 
Division.  Leave  to  appeal  was  not  given: — 
Held,  that  the  case  so  reserved  fell  within  the 
provisions  of  section  45  of  the  Judicature  Act, 
1873,  and  that  no  appeal  could  be  brought  from 
the  decision  of  the  Divisional  Gourt  upon  it  un- 
less special  leave  to  appeal  wero  granted.  Beg. 
V.  The  Swindon  New  Town  Local  Board  (App.), 
49  Law  J.  Bep.  Q.B.  622. 

(G)  Ordeb  to  abate  Kuibance. 

88. — Under  the  Nuisance  Bemoval  Acts  (18 
Sc  19  Vict,  c  121.  SB.  12,  13,  and  29  A:  30  Vict, 
c.  90.  s.  19),  Justices  made  an  order  on  the 
15th  of  May,  1876,  for  the  abatement  of  a  nui- 
sance and  prohibiting  the  recurrence  of  the 
same.  On  the  11th  of  August,  1875,  the  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  66),  came 
into  operation  and  repealed  the  above  Nuisance 
Bemoval  Acts,  but  with  a  saving  clause  In  sec- 
tion 343  that  such  repeal  should  not  affect  any 
right  or  liability  acquired,  accrued  or  incurred 
under  any  enactment   thereby  repealed.     A 
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complaint  was  made  before  the  Justices  for  the 
disobedience  of  the  above  order  by  allowing  a 
recurrence  of  the  nuisance  on  the  12th  of 
August,  1876.  The  Justices  refused  to  convict 
on  the  ground  that  the  order  was  gone  by 
reason  of  the  repealing  statute : — Held,  that 
the  Justices  were  wrong  on  the  ground  that  the 
defendant  was  liable  to  be  convicted,  as  he 
had  incurred  a  liability  under  the  repealed 
enactment  which  was  not  affected  by  the  re- 
peal. Ba/me$  v.  Edlegton  (App.  Div.),  45  Law 
J.  Bep.  M.C.  162 ;  Law  Bep.  1  Ex.  D.  102. 

[And  see  Kuisangb,  12-15.] 

(H)  Offences. 

{a)  Selling  fish  within  town, 

39. — Where  by  a  local  Act  passed  in  1822  a 
penalty  was  imposed  on  persons  selling  any 
fish  in  the  "  town  "  of  B.  (except  in  the  market- 
place), and  in  1876  the  respondent  sold  fish  in 
a  principal  street  of  the  town,  the  site  of  which 
was  green  fields  in  1822 : — Held,  that  the  re- 
spondent was  guilty  of  an  offence,  as  the  word 
"  town  "  meant  the  collection  of  buildings  from 
time  to  time  called  the  town  of  R.  Collier  v. 
Worth  (Div.  App.),  Law  Bep.  1  Ex.  D.  464. 

(b)  Umound  meat, 

40.— By  the  PubUc  Health  Act,  1876  (38  & 
89  Vict.  c.  55.  s.  116),  an  inspector  of  nuisances 
may,  at  all  reasonable  times,  inspect  any  meat 
exposed  for  sale,  or  deposited  in  any  place 
for  the  purpose  of  sale,  or  of  preparation  for 
sale,  and  intended  for  the  food  of  man  (the 
proof  that  the  same  was  not  exposed  or  de- 
posited for  any  such  purpose,  or  was  not  in- 
tended for  the  food  of  man,  resting  with  the 
party  charged),  and  if  it  appears  to  the  inspector 
that  the  meat  is  unfit  for  the  food  of  man,  he 
may  seize  and  carry  the  same  before  a  Justice. 
By  section  117,  if  it  appears  to  the  Justice  that 
the  meat  seized  is  unfit  for  human  food,  he 
shall  condemn  the  same  and  order  it  to  be 
destroyed  or  disposed  of;  and  the  person  on 
whose  premises  the  same  was  found  is  made 
liable  to  a  penalty  on  conviction,  either  by  the 
Justice  who  condemned  the  meat,  or  by  any 
other  Justice  having  jurisdiction.  The  appellant 
was  convicted  before  two  Justices  of  haviug 
deposited  meat  for  the  purpose  of  sale  or  for 
the  purpose  of  preparation  for  sale,  found  by 
an  inspector  of  nuisances  to  be  unfit  for  the 
food  of  man.  The  meat  in  question  had  been 
seized  and  carried  away  by  an  inspector,  and 
had  been  ordered  to  be  destroyed  by  a  Justice 
ex  parte  without  any  formal  notice  being  given 
to  the  appellant.  It  was  objected  by  the  appel- 
lant that  the  meat  could  not  be  condemned  and 
ordered  to  be  destroyed  by  a  Justice  eso  parte 
and  without  notice  to  him  to  attend  and  shew 
cause  against  the  same.  It  was  also  objected 
that  the  conviction  was  bad  for  duplicity : — 
Held,  that  the  condemnation  of  the  meat  and 
an  order  for  destruction  was  an  ex  parte  pro- 
ceeding altogether  apart  from  the  punishment 


of  the  offender.  Held  also,  that  the  purpose  for 
which  the  meat  was  deposited  was  properly 
charged  in  the  alternative,  and  that  conse- 
quently there  was  no  duplicity.  Beg.  v.  White, 
49  Law  J.  Rep.  M.C.  19 ;  Law  Bep.  6  Q.B.  D.  16. 

(c)  Expoiing  infected  person  vn  public  street, 

41. — B.,  a  medical  practitioner  practising  in 
the  town  of  T.,  sent  a  man  suffering  from 
scarlet  fever  to  the  fever  hospital,  with  a  certi- 
ficate, directing  him  to  walk  in  the  middle  of 
the  road  and  talk  to  no  one.  The  certificate 
being  informal,  the  man  was  refused  admission, 
and  B.  thereupon  walked  with  him  through  the 
town  to  the  residence  of  the  chairman  of  the 
local  board,  from  whom,  after  some  delay,  he 
procured  an  order  for  the  man's  admission  to 
the  hospital.  B.  then  returned  with  the  man 
to  the  police  station  to  procure  an  ambulance 
to  convey  him  to  the  hospital.  Justices  having 
refused  to  convict  upon  an  information  against 
B.  under  section  126,  sub-section  2  of  the  Public 
Health  Act,  1875,  on  the  ground  that  it  was 
not  proved  that  B.  "had  the  charge  of"  the 
man;  that  he  had  not  wilfully  exposed  the 
man  in  a  street  or  public  place  <*  without 
proper  precaution  ; "  and  that  he  had,  in  fact, 
done  the  best  he  could  to  prevent  the  spread  of 
the  fever,  —Held,  that  their  decision  was  right. 
The  Tunbridge  Wells  Local  Board  v.  Bisshapp, 
Law  Rep.  2  C.P.  D.  187. 

PUBLIC   HEALTH  ACT   (SCOTLAND). 
PubUc  well,    [See  Scotch  Law,  19.] 

PUBLIC-HOUSE. 
[See  Alehouse.] 

PUBLIC   MEETING. 

Law  of:  voting  by  ballot,    [See  CHURCH  AKD 
Clebgy,  1.] 

Right  of,    [See  Mbtbopolis,  21.] 

PUBLIC  PLACES. 

[The  law  relating  to  public  baths  and  wash- 
houses  amended.    41  Vict.  c.  14.] 

PUBLIC   POLICY. 

Agreement  to  sha/re  subject  of  litigation,    [See 
Champbbty.] 

CoTitracts  contrary  to,    [See  Contract,  8-16.] 

6Hft   with   cl-anse   of  forfeiture  on  forsaking 
Jewish  religion,    [See  Forfeiture,  4.] 

Prolongation  ofjfotent,    [See  Patent,  27,  28.] 

PUBLIC   PB08ECUTI0N. 

[Provisions  for  prosecution  of  offences  in 
England:  appointment  of  public  prosecutor. 
42  k  43  Vict.  c.  22.] 
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PUBLIC  WORKS  LOANS— QUO  WABRANTO. 


PUBLIC  WORKS  L0A58. 

[The  Pablic  Works  LoanB  Act,  1875,  amended. 
89  &  40  Vict.  c.  81.] 

[The  Pablic  Works  Loans  Act»  1876,  amended. 
41  Vict.  c.  18.] 

[Amendment  of  the  Acts  relating  to  Pablio 
Works  Loans  in  Ireland.    42  Sc  43  Vict.  c.  77.] 

[Pablic  Works  Loan  commissioners  appointed, 
and  provisions  made  relating  to  loans  by  them. 
43  Sc  44  Vict.  c.  1.] 

PUBLIC  WORSHIP  REGULATION  ACT. 
[See  Chubch  and  Cusbot,  26-28.] 

QUALIFICATION. 
Qmnty  voter,  of:    dssorijftion,    [See  Pablia- 

MBNT,  7-12.] 

Director  of  oomjMinif,  of  [See  Company,  D  6-11.] 

Member  of  local  board,  of  [See  Public  Health 
Act,  8-6.] 

Municipal   corporation,  of  membert   of     [See 
Municipal  Cobpobation,  1-3.] 

Scholar,  of  at  **paTiihioncr"    [See  Chabitt, 
26.] 

QUARANTINE. 

[Regalations  respecting  quarantine.  89  &  40 
Vict.  c.  36.  s.  234.  In  Ireland,  41  &  42  Vict.  c. 
62.  ss.  149-162.] 

QUARE  IMPEDIT. 
[See  Chubch  and  Clebgt,  2.] 

QUARRY. 
[See  Minbs.] 
mmht  of  tenant  to  work.    [See  Wastb,  1.] 

QUARTER  SESSIONS. 

[See  Albhousb,  8, 24 ;  Justice  op  the  Peace, 
1 ;  Public  Health,  14, 86, 87 ;  Rates,  26.] 

QUEBEC. 
[See  Colonial  Law,  9, 14, 16.] 

QUEEN  ANNE'S  BOUNTY. 

[Amendment  of  the  Agricoltnral  Holdings 
Act,  1876.    89  &,  40  Vict.  c.  74.] 

QUEEN'S  PROCTOR. 
[See  DiYOBCE,  9.] 

QUIET    ENJOYMENT. 

Corenamtfor,  [See  Covenant,  18, 17;  Damages, 
12.] 


QUIT  RENTS. 

8aU  tubject  to :  form  of  eonreyance,    [See  Veh- 

DOB  AND  PUBCHABBB,  26.J 

QUO  WARRANTO. 

!• — A  by-law  of  a  local  Board  of  Health 
duly  made  and  confirmed,  forbade  the  rescission 
of  any  resolation  of  the  Board,  onless  at  a 
meeting  where  at  least  as  many  members  were 
present  as  were  present  when  such  resolution 
was  passed : — Held,  that  such  by-law  did  not 
apply  to  the  dismissal  of  the  clerk  to  the  Board ; 
for  a  resolution  to  effect  this  was  not  in  the 
nature  of  a  rescission  of  that  by  which  he  had 
been  appointed,  but  was  a  new  resolution  in 
itself.  Such  clerk,  therefore,  holding  his  office 
under  the  Pablic  Health  Acts,  *<at  the  pleasure 
of  the  Board,*'  could  not  obtain  an  information 
in  the  nature  of  quo  warranto  because  of  his 
dismissal  by  the  resolution  of  a  meeting  con- 
sisting of  fewer  members  than  were  present 
when  he  was  appointed.  Ex  parte  lUchards, 
47  Law  J.  Rep.  Q  B.  498 ;  Law  Rep.  3  Q.B.  D. 
868. 

Where  application  is  made  for  an  information 
in  the  nature  of  a  writ  of  quo  warranto  by  a 
person  who  is  liable  to  immediate  dismiwial 
from  the  office  in  which  he  seeks  to  be  rein- 
stated, the  Court  will  not,  in  the  exercise  of  its 
discretion,  g^rant  the  application.    Ibid. 

a.— The  Public  Health  Act,  1848  (11  &  12 
Vict.  c.  61.  s.  27),  enacts  that  on  the  day  after 
the  election  *<Uie  chairman  shall  .  .  .  attend 
at  the  office  .  .  .  and  ascertain  the  validity  of 
the  votes  by  an  examination  of  the  rate  books, 
and  such  other  books  and  documents  as  he  may 
think  necessary,  and  by  examining  such  persons 
as  he  may  think  fit,  and  he  shall  cast  up  such 
of  the  votes  as  he  shall  find  to  be  valid,  •  .  . 
and  ascertain  the  number  of  such  votes  for  each 
candidate;  and  the  candidates  .  .  .  who  shall 
have  obtained  the  greatest  number  of  votes 
shall  be  deemed  to  be  elected,  and  shall  be  cer- 
tified as  such  by  the  chairman."  On  the  trial 
of  an  issue  on  a  quo  warranto,  evidence  was 
given  to  shew,  first,  that  a  vote  not  given  for 
the  defendant  had  wrongly  been  put  down  to 
him,  and  votes  given  for  the  relator  had  wrongly 
been  put  down  to  other  persons,  and,  secondly, 
that  one  voting  paper,  in  favour  of  l^e  relator, 
had  been  misliud  and  not  counted  at  all : — Held 
(by  the  Queen*s  Bench  Division,  46  Law  J.  Rep. 
Q.B.  418 ;  Law  Rep.  1  Q.B.  D.  336),  that  these 
were  mechanical  errors,  and  that  evidence  of 
them  might  be  received  and  the  mistakes  cor- 
rected. 

Evidence  was  further  offered  to  shew  that 
certain  votes  given  and  received  by  the  chair- 
man were,  in  fact,  invalid  on  grounds  which 
had  not  been  called  to  the  chairman's  attention 
when  the  vote  was  given,  so  that  no  such  in- 
vestigation into  their  validity  as  is  prescribed 
by  the  above  section  was  in  fact  entered  into : 
—Held  (by  Mellor,  J.,  and  Field,  J.,  Blackburn, 
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J.,  disfienting),  that  evidence  on  this  head  oonld 
not  be  admitted,  the  receipt  of  these  votes  being 
a  judicial  act,  into  which  no  enquiry  was  in- 
tended by  the  Act  to  be  permitted.    Ibid. 

On  appeal,— Held,  that  the  casting  of  the 
votes,  being  the  exercise  of  a  ministedal  func- 
tion, might  be  reviewed  on  quo  warratito,  and 
that  the  evidence  was,  therefore,  rightly  re- 
ceived. Beg.  V.  CoUiiu  (App.),  46  Law  J.  Rep. 
Q.B.  267  ;  Law  Rep.  2  Q.B.  D.  30. 


RABBITS. 

Property  in  :  embezzlement  by 
Ehbezzlbment,  8.] 

Sale  of 9  for  food :  implied  warri 
OF  Goods,  6.] 


.   [See 
.    [See  Sale 


RACECOURSE. 

[Suburban  racecourses  to  be  licensed.    42  Sc 
43  Vict.  c.  18.] 

BateahiUtff,  of.    [See  Rates,  12;   Colonial 
Law,  61.] 

RAILWAY. 

(A)  Constitution  of  Railway  Company. 

(a)  Shareholders. 

(b)  Debenture  gtoeki  :  priorities. 

(B)  PowEBs  AND  Rights  of  Railway  Com- 

pany. 

(a)  As  to  land. 

(1)  6frant  of  right  of  may. 

(2)  Adjoining    lamdowner :    aceess   cf 

light. 

(3)  Mines  wider  railway. 

(4)  Superfluous  lands, 

(b)  Construction  of  works. 

(1)  Bridge  over  pnbUo  road. 

(2)  EsetinguUhment  of  rights  of  way. 

(3)  Diversion  of  river. 

(4)  Aceommodation  works. 
(o)  Letting  rolling  stock. 

(rf)  Contracts  and  agreefnents. 

(1)  Working  agreement :  **  maintenance  " 

of  works. 

(2)  Agreement  for  running  powers :  de- 

termination of 

(3)  Contractor's  agreement :  former  and 

subsequent  contract, 
(e)  By-laws  and  regulations. 

(1)  Passenger  tra^eUina  without  ticket. 

(2)  Season  ticket:  forfeiture  of  deposit. 

(3)  Toll  **not  exceeding  per  ton  per 

mile." 
(/)  Bight  of  company  to  compensation  for 
telegraph  purchased  by  Postmaster- 
General. 

(C)  Liabilities  of  Railway  Company. 
(a)  As  carriers. 

(1)  Of  passengers  and  passengeri?  lug- 

gage. 

(2)  Jiailway  and  Canal  Trqffic  Act: 

undue  preference. 

(3)  Just  and  reasonable  condition. 

Digest,  1876-1880. 


(4)  "Services  incidental  to  business  of 
carrier:"    special   Act:   undue 
restrictions. 
(6)  Land  and  sea  oa/rriage. 
(b)  Ibr  negligent  acts  of  serca/nts. 
(o)  For  neglecting  to  fence  land. 
Id)  Vendor^s  lien. 

le)  Action  by  judgment  creditor:  receiver 
and  manager. 

(D)  Passbngbb  Duty  Act. 

(E)  Abandonment. 

(F)  Boaed  of  Tbadb,  Powebs  of. 

(G)  Railway  Commissionebs,  Jubisdiction 

OF. 

[Provisions  for  returns  by  railways  to  the 
Board  of  Trade  respecting  continuous  brakes. 
41  Vict.  c.  20.] 

[Continuation  of  the  Regulation  of  Railways 
Acts,  1873  and  1874.    42  &  43  Vict.  c.  66.] 

[The  Railways  Construction  Facilities  Act, 
1864,  amended.    43  &  44  Vict.  c.  31.] 

[Assessment  of  railway  to  income  tax.  43  k 
44  Vict.  c.  19.  ss.  82,  96.] 

(A)  Constitution  of  Railway  Company. 

(a)  Shareholders. 

1. — By  a  special  Act  of  Parliament,  with 
which  the  Companies  Clauses  Consolidation 
Act,  1846  (8  &  9  Vict.  c.  16),  was  incorporated, 
the  defendant,  and  certain  other  persons  therein 
described,  were  united  into  a  company  for 
making  a  railway,  and  it  was  enacted,  inter 
alia,  that  the  defendant  and  four  other  persons 
therein  mentioned  should  be  the  first  directors 
of  the  company,  and  that  they  should  continue 
in  office  until  the  first  ordinary  meeting  of  the 
company  held  after  the  passing  of  such  Act ; 
that  the  capital  of  the  company  should  be 
600,000Z.  in  60,000  shares  of  lOl.  each,  and  that 
the  qualification  of  a  director  should  be  the 
possession  in  his  own  right  of  not  less  than 
thirty  shares.  It  appeared  that  no  meeting  of 
the  company  had  been  ever  held,  though  the 
time  for  holding  such  first  ordinary  meeting  had 
long  elapsed,  that  no  directors  had  been  ap- 
pointed otherwise  than  by  the  Act  itself,  that 
there  never  was  any  register  of  shareholders, 
and  that  no  shares  had  been  ever  allotted  to  the 
defendant: — Held,  notwithstanding,  that  the 
defendant  was  a  shareholder  in  respect  of  thirty 
shares  of  10/.  each  in  the  capital  of  the  com- 
pany, within  the  meaning  of  section  36  of  the 
Companies  Clauses  Consolidation  Act,  1846,  and, 
as  such,  liable  to  be  proceeded  against  by  scire 
facias,  at  the  suit  of  a  judgment  creditor  of  the 
company.  Portal  v.  Emmens,  46  Law  J.  Rep. 
306 ;  Law  Rep.  1  C.P.  D.  201 ;  affirmed  on 
appeal,  46  Law  J.  Rep.  C.P.  179 ;  Law  Rep.  1 
C.P.  D.  664. 

(J)  Debenture  stocks :  priorities. 

2, — ^A  railway  company  by  their  Special  Act 
passed  in  1878  were  empowered  to  borrow 
260,000/.  on  mortgage,  and  the  Act  further  pro- 
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vided  as  follows:  '*The  oompany  may  create 
and  iasne  debenture  stock  subject  to  the  pro- 
visions of  part  3  of  the  Compuiies  Clauses  Act, 
1863,  but  notwithstanding   anything   therein 
contained  the  interest  of  all  debentnre  stock  at 
any  time  created  and  issued  by  the  company 
shall  rank  pari  pauu  with  the  interest  of  aU 
mortgages  at  any  time  granted  by  the  company, 
and  shall  have  priority  over  all  principal  moneys 
secured  by  such  mortgages.**    By  a  subsequent 
Act  passed   in    1875  the  company  were  em- 
powered  to  raise  additional  capital    and   to 
borrow  on  mortgage,  in  respect  of  such  addi- 
tional capital,  any  sum  not  exceeding  26,0002., 
and  the  Act  further  enacted  as  follows :  <*  The 
company  may  create  and  issue  debenture  stock 
subject  to  the  provisions  of  part  3  of  the  Com- 
panies Clauses  Act,  1863,  but  notwithstanding 
anything  therein  contained  the  interest  of  aS 
debenture  stock  at  any  time  after  the  passing  of 
this  Act  created  and  issued  by  the  company 
shall  rank  paH  pauu  with  the  interest  of  all 
mortgages  at  any  time  after  the  passing  of  this 
Act  granted  by  the  company,  and  sluill  have 
priority  over  all  principal  moneys  secured  by 
such  mortgages."    The  company  issued  mort- 
gages and  debenture  stock  under  the  Act  of 
1873,  some  of  such  debenture  stock  being  issued 
subsequently  to  the  passing  of  the  Act  of  1875, 
and  they  also  issued  debenture  stock  under  the 
Act  of  1875  .'—Held,  that  notwithstanding  the 
use  of  the  words  **  at  any  time  "  in  the  Act  of 
1873,  that  enactment  implied  only  to  the  mort- 
gages and  debenture  stock  for  which  provision 
was  made  by  that  Act,  and  that  therefore  the 
interest  on  the  mortgages  and  debenture  stock, 
issued  under  the  Act  of  1873  (sudi  interest 
ranking   pari  pauu),  had   priority  over   the 
interest  on  the  debenture  stock  issued  under 
the  later  Act.     Held  also,  regard  being  had  to 
the  use  of  the  words  "at  any  time  after  the 
passing  of  this  Act  **  in  the  Act  of  1876,  that 
that  enactment  applied  not  only  to  debenture 
stock  issued  under  that  Act,  but  also  to  any 
debenture  stock  which  might,  after  the  passing 
of  that  Act,  be  issued  under  the  Act  of  1873, 
and  that,  therefore,  the  interest  on  mortgages 
and  debenture  stock  issued  under  the  Act  of 
1873,  previously  to  the  passing  of  the  Act  of 
1875,  had  priority  over  the  interest  on  the  whole 
of  the  debenture  stock  issued  after  Uiat  date. 
Held  further,  that,  by  virtue  of  the  appoint- 
ment of  a  receiver  under  a  section  in  the  Act  of 
1873,  the  principal  of  the  mortgages    issued 
under  that  Act  would  be  repayable  next  after 
the  interest  of  such  mortgages  and  of  any  de- 
benture stock  ranking  as  to  inteTest  pari  passu 
therewith,  in  priority  to  the  interest  of  other 
subsequent  debenture  stock.    HarriMon  v.  The 
Qfrntvall  Minerals  Railway  Company^  49  Law  J. 
Rep.  Chanc.  834 ;  Law  Rep.  16  Ch.  D.  66  [subse- 
quently varied  on  appeal,  but  not  yet  reported]. 
Semble,  where  a  Special  Case  stated,  in  an 
action  for  the  opinion  of  the  Court,  under  the 
Rules  of  Court,  1875,  Order  XXXIV.  rule  1,  in 
effect  involves  a  deciBion  of  the  action,  the 


order  should  not  be  merely  in  the  form  of 
answers  to  the  questions  stated  in  the  Special 
Case,  but  should  embody  declarations  giving 
effect  to  the  answers,  and  the  action  should  be 
set  down  profifrma  for  trial  on  motion  for  judg- 
ment on  the  declarations  to  be  so  made.    Ibid. 

(B)  PowBBS  AND  Rights  of  Railway 

Company. 

(a)  As  to  land, 

(1)  Grant  €f  riykt  of  way, 

8. — In  the  absence  of  express  enactment  a 
railway  oompany  incorporated  by  Special  Act 
has  no  power  to  alienate,  either  for  value  or 
without  value,  any  portion  of  the  land  acquired 
by  them  for  the  purposes  of  their  undertaking, 
and  not  being  ''superfluous  lands"  or  landb 
acquired  for  "extraordinary"  purposes.  Mnlr 
Uner  v.  Tke  Midland  Railway  (hmpwny,  48  Law 
J.  Rep.  Chanc.  258 ;  Law  Rep.  11  Ch.  D.  611. 

The  A.  Railway  Company,  having  the  usual 
powers  under  their  Spe&al  Acts,  and  also  power 
to  enter  into  agreements  with  the  defendant 
railway  company  for  the  user  and  working  by 
them  of  the  line,  acquired  lands  under  their 
Special  Acts,  and  constructed  their  railway  so 
that  a  station  and  the  line  of  railway  was  pvtly 
built  on  arches.  The  A.  oompany  granted  for 
value  to  their  contractors  certain  superfluous 
land  on  one  side  of  the  line,  and  also  an  un- 
limited right  of  way,  not  being  a  way  of  neces- 
sity, through  one  of  the  arches  to  this  superfluous 
land.  The  contractors  granted  for  value  the 
land,  with  the  right  of  way,  to  the  plaintiff. 
The  railway  since  its  opening  had  been  worked 
by  the  defendant  company,  and  the  latter  now 
required  the  exclusive  use  of  the  archway  for 
the  purposes  of  their  traffic,  and  (Maimed  to  dose 
up  the  same  entirely,  so  as  to  interrupt  the 
plaintiff's  right  of  way:— Held,  that  the  land 
under  the  archway  was  part  of  the  railway  and 
works,  that  the  A.  company  had  no  power  to 
grant  the  right  of  way  in  question  through  or 
over  land  actually  used  by  them  for  the  pur- 
poses of  their  undertaking,  that  the  grant  was 
invalid,  and  that  the  defendant  company  was 
entitled  to  the  exclusive  use  of  the  arcli  for  the 
purposes  of  their  traffic  Held  also,  that  the 
fact  of  the  line  being  worked  by  the  defendaut 
oompany  made  no  difference  to  the  plaintiffs 
rights,  and  that  he,  having  purchased  with 
notice  of  the  defendant  compaiiy's  rights,  was 
not  entitled  to  any  relief,  and  an  action  by  him 
to  restrain  the  interference  by  the  defendant 
company  with  his  alleged  right  of  way  was 
accordingly  dismissed  with  costs.    Ibid. 

Remarks  on  the  right  of  a  railway  company 
to  deal  with  lands  acquired  by  them  for  the 
purposes  of  their  undertaldng.    Ibid. 

(2)  Ad^olmng  landowner :  aoceu  of  tight. 

4. — ^Where  land  has  been  taken  by  a  railway 
company  for  the  purposes  of  their  railway,  the 
owner  of  the  adjoining  land  is  as  fully  master 
of  it  for  all  purposes  as  he  was  before,  so  that 
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he  does  not  interfere  with  the  proper  working 
of  the  railway.  The  plaintifiE,  the  owner  of 
land  adjoining  a  railway,  bnilt  on  his  own  land 
a  house  having  windows  overlooking  the  rail- 
way. The  defendant  company  erected  a  large 
hoarding  close  in  front  of  these  windows,  to 
prevent  the  plaintiff  from  acquiring  an  absolute 
right  to  the  access  of  light  across  the  railway. 
This  hoarding  was  afterwards  blown  down : — 
Held,  that  as  these  windows  in  no  way  inter- 
fered with  the  working  of  the  railway,  the  com- 
pany had  no  right  to  erect  the  hoarding ;  and 
injunction  granted  to  restrain  them  from  re- 
erecting  it.  Norton  v.  The  London  and  North 
Western  JRa/Uway  Company^  47  Law  J.  Rep. 
Chanc.  869 ;  Law  Rep.  9  Ch.  D.  628. 

(3)  Mineg  wnder  railway, 

6. — The  lessee  of  mines  whose  term  is  of 
sufficient  length  to  enable  him,  working  with 
reasonable  diligence,  to  exhaust  them,  is,  for 
the  purpose  of  dealing  with  a  railway  company 
who  require  the  support  of  the  minerals,  the 
absolute  owner  thereof;  and  the  company 
having  paid  him  compensation  under  the  78th 
section  of  the  Railways  Clauses  Consolidation 
Act,  1846,  are  in  the  position  of  absolute  pur- 
chasers of  those  minerals  in  perpetuity;  and 
neither  the  reversioner  nor  any  person  claiming 
under  him  is  entitled  to  any  compensation  other 
than  for  the  loss  of  royalty  by  reason  of  the 
non-working  of  the  mines.  The  Chreat  Wettem 
Railway  cSmpany  v.  Smith  (App.),  46  Law  J. 
Rep.  Chanc.  236;  Law  Rep.  2  Ch.  D.  236; 
affirmed  on  appeal  to  the  House  of  Lords,  47  Law 
J.  Rep.  Chanc.  97 ;  Law  Rep.  3  App.  Oas.  166. 
[And  see  Lands  Clauses  Act,  3,  43.] 

(4)  Superjivoui  landt, 
[See  Lands  Clauses  Act,  43-46.] 

(b)  Qmstruetion  of  worii, 

(1)  Bridge  over  pubUo  road. 

6. — By  their  special  Act,  passed  in  1872,  a 
railway  company  whose  line  was  made  in  1867, 
were  authorised  to  divert  a  road  crossing  their 
line  on  the  level,  and  to  carry  it  under  their 
line  by  a  bridge,  and  the  soil  of  the  diverted 
road  was  to  belong  to  the  company.  The  new 
road  and  bridge  were  to  be  in  accordance  with 
the  deposited  plans  and  sections,  which  shewed 
a  total  height  from  the  road  to  the  rails  on  the 
bridge  of  sixteen  feet  three  inches,  but  did  not 
mention  the  height  of  headway.  The  special 
Act  incorporated  the  Lands  Clauses  Act,  1846, 
and  the  Railway  Clauses  Act,  1846  (section  49 
of  which  provides  that  all  bridges  shall  have  a 
headway  of  fifteen  feet),  and  it  provided  that 
nothing  in  the  special  Act  should  exempt  the 
company  from  the  provisions  of  the  general 
Acts.  It  also  gave  the  company  power  to 
deviate  from  the  dm)sited  sections  to  the  ex- 
tent of  five  feet.  The  company  without  alter- 
ing the  levels  of  their  line  (no  such  fdteratipn 


being  shewn  on  the  deposited  plans)  made  their 
bridge  of  the  prescribed  height  of  sixteen  feet 
three  inches,  but  with  a  headway  of  only  four- 
teen feet,  and  that  partly  gained  by  carrying 
the  road  below  the  level  of  the  adjoining  land, 
so  that  at  times  it  was  flooded  tcom  an  open 
ditch  near  the  line  and  became  impassable. 
The  evidence  shewed  that  if  the  surface  of  the 
road  was  raised  one  or  two  feet,  all  serious  in- 
convenience from  flooding  would  be  removed, 
and  that  a  headway  of  twelve  or  thirteen  feet 
would  be  sufficient  for  the  traffic  of  the  district. 
On  an  information  at  the  relation  of  the  road 
surveyors, — Held,  that  the  Attorney-General 
was  entitled  to  an  injunction  restraining  the 
company  from  making  or  maintaining  the  bridge 
with  less  headway  than  fifteen  feet,  or  any 
bridge  which,  by  reason  of  the  road  thereunder 
being  of  too  low  a  level,  might  cause  the  road 
to  be  flooded.  The  Attorney- General  v.  The 
FumeM  Ra/ihtay  Compa/nyy  47  Law  J.  Rep. 
Chanc.  776. 

(2)  Esptinguithment  of  rights  of  way, 

7. — Where  a  private  Act  of  Parliament  gave 
a  railway  company  power  to  extinguish  all 
rights  of  way  "  in,  over  or  affecting  "  five  foot- 
ways which  formed  level  crossings,  but  no  com- 
pensation was  provided  for: — Held,  that  the 
Act  related  to  public  rights,  and  that  persons 
who  claimed,  under  a  contract  with  the  com- 
pany, a  free  way  of  passage  with  horses,  carts, 
waggons  and  carriages  over  one  of  such  level 
crossings,  were  entitled  to  an  injunction  to  re- 
strain the  company  from  stopping  it  up.  WeUs 
V.  The  London,  TUhvry  amd  Southend  Railway 
Compimy  (App.),  Law  Rep.  6  Ch.  D.  126. 

(3)  Dvvertion  of  river, 

8. — The  power  conferred  upon  a  railway 
oompany,  by  the  Railways  Clauses  Consolidation 
Act,  1846,  s.  16,  to  divert  the  course  of  a  road 
or  river,  by  carrying  the  same  '*  over  or  under 
or  by  the  edde  of  the  railway,  as  they  may  think 
proper,"  only  authorises  their  so  doing  when 
the  road  or  river  presents  an  actual  obstacle  to 
the  construction  of  their  line,  and  does  not 
justify  the  diversion  merely  for  the  sake  of 
avoiding  expense  in  the  construction.  Reg.  v. 
The  Wyeomhe  Railway  Company  (36  Law  J. 
Rep.  Q.B.  121 ;  Law  Rep.  2  Q.B.  310)  approved. 
JHigh  V.  The  Golden  Valley  Railway  thmpamy 
(App.),  49  Law  J.  Rep.  Chana  721 ;  Law  Rep. 
16  Ch.  D.  330.  On  appeal  from  Fry,  J.,  48  Law 
J.  Rep.  Chanc.  666;  Law  Rep.  12  Ch.  D.  274. 

(4)  Aeoommodation  worhi. 

9. — An  action  was  brought  by  owners  of  land 
adjoining  a  railway  against  the  railway  com- 
pany for  damage  from  alleged  insufficiency  of 
accommodation  works  made  by  the  company. 
No  proceedings  had  been  taken  by  the' land- 
owners before  justices  of  the  peace  under  the 
Railways  Clauses  Consolidation  Act,  1846,  s.  69, 
in  respect  of  the  alleged  insufficiency  in  the 
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works,  and  the  time  limited  by  section  73  of 
that  Act  for  compelling  the  company  to  make 
further  accommodation  works  had  expired: — 
Held  (on  demurrer),  that  the  action  was  not 
maintainable.  (hUey  y.  The  London  and  North 
Weitom  RaUway  Gmpany  and  others,  49  Law 
J.  Bep.  Bzch.  575 ;  Law  Bep.  5  Ex.  D.  277. 

{p)  Letting  rolling  itoeh, 

10.— The  lines  of  the  T.  Bailway  Company 
conmmnicated  with  the  lines  of  the  E.  and  of 
the  B.  RaUway  Companies,  and  the  only  access 
of  the  T.  Company  to  London  was  by  and  over 
the  lines  of  the  other  two  companies.  In  1864 
the  T.  company  leased  their  undertaking  for 
twenty-one  years  to  P.  &  Co.,  who  entered  into 
an  agreement  with  the  B.  Company,  imder 
which  the  E.  Company  sapplied  them  with 
locomotives  and  rolling  stock  to  work  the  T. 
line.  In  1863  an  Act  was  passed  *'  to  authorise 
arrangements  between  the  T.  Company,  and  the 
lessees  of  their  undertaking,  and  the  E.  and  B. 
Companies,  with  reference  to  the  lease  and 
working  of  the  T.  Bailway,  and  for  other  pur- 
poses," which  empowered  the  E.  and  B.  Com- 
panies jointly  or  severally  to  take  a  lease,  or  a 
transfer  of  the  existing  lease,  of  the  T.  line ; 
and  also  empowered  them  to  enter  into  agree- 
ments with  respect  to  the  working  of  the  T. 
line,  and  with  respect  to  the  apportionment  of 
the  traffic,  and  of  the  toll  and  fares ;  and  also 
empowered  them  and  the  T.  Company  to  enter 
into  any  contracts  or  agreements  for  effecting 
all  or  any  of  the  purposes  of  the  Act,  or  any 
objects  incidental  to  the  execution  thereof.  On 
the  expiration  of  the  lease  in  1876  the  E.  Com- 
pany, which  in  the  meantime  had,  by  amalga- 
mation with  the  B.  Company,  become  the  G. 
Company,  and  had  during  the  lease  continued 
to  supply  P.  Sc  Co.  with  locomotives  and  rolling 
stock,  entered  into  a  deed  of  arrangement  with 
the  T.  Company,  under  which  the  G.  Company 
undertook  to  supply  the  T.  Company  with  loco- 
motives and  rollhig  stock  to  work  the  traffic  of 
the  T.  line,  upon  certain  terms.  An  action 
having  been  brought  by  the  Attorney-General, 
on  the  relation  of  certain  manufacturers,  against 
the  G.  Company,  to  restrain  them  from  letting 
locomotives  and  rolling  stock,  the  Master  of  the 
Bolls  being  of  opinion  that  the  G.  Company  had 
no  statutory  or  other  powers  to  enter  into  the 
deed  of  arrangement,  and  that  the  same  was 
ultra  vires  on  thdr  part,  granted  a  perpetual 
injunction  against  them  in  the  terms  asked  for. 
On  appeal, — Held  (per  James,  L.  J.,  and  Bram- 
well,  L.J.,  dissenti&nte  Baggallay,  L.J.),  that 
the  G.  Company  had  power  not  oxily  under  the 
special  Act  of  1863,  but  also  under  the  87th 
section  of  the  Bailways  Clauses  Consolidation 
Act,  1845,  to  enter  into  the  deed  of  arrange- 
ment ;  and  further,  that,  even  if  the  arrange- 
ment were  ultra  vires,  there  was  no  such  injury 
to  or  interference  with  the  rights  of  the  public 
as  called  for  the  interference  of  the  Court.  Held 
also  (per  James,  L. J.,  and  Bramwell,  L.J.,  die- 


senHente  Baggallay,  L.J.),  that  the  mere  fact 
that  the  corporation  is  acting  ultra  vires  does 
not  warrant  a  suit  on  behalf  of  the  Sovereign 
or  the  public  to  stop  the  act  complained  of, 
unless  it  is  shewn  that  some  plain  and  substan- 
tial public  mischief  is  being  done.  Held  (per 
Baggallay,  L.J.),  that  the  decision  of  the  Master 
of  the  Bolls  was  right  and  ought  to  be  affirmed, 
and  that,  whenever  a  corporation  ezoeed  their 
statutory  powers,  and  thereby  transgress  the 
law,  it  is  the  du^  of  the  Attorney-General,  in 
the  interests  of  the  public,  to  take  the  necessary 
steps  to  enforce  the  observance  of  the  law.  The 
Attorney-  (General  v.  The  Great  Eastern  Bailmay 
Company  (App.),  48  Law  J.  Bep.  Chanc  428 ; 
Law  Bep.  11  Ch.  D.  469. 

When,  on  motion  for  judgment,  under  Order 
XL.  rule  11,  upon  the  admission  of  fact  in  the 
pleadings,  an  order  is  made  which,  though  inter- 
locutory, amounts  to  final  judgment,  so  that  no 
further  proceedings  in  the  action  are  necessaiy, 
such  order  is  appealable  within  a  year.     Ibid. 

On  appeal  to  the  House  of  Lords, — Held,  that 
the  deed  was  expressly  authoiised  by  the  special 
Act.  The  Attorney- General  y.  The  ChreatEaetem 
RaUway  Company  (H.L.),  49  Law  J.  Bep.  Chana 
546 ;  Law  Bep.  5  App.  Cas.  472. 

(d)  Contracts  and  agreements, 

( 1 )  Woriing  agreement : "  maintenanoe  "  of  works, 

11. — The  A.  railway  company  were  by  an  Act 
of  Parliament  authorised  to  construct  a  railway, 
and  by  a  working  agreement  scheduled  to  and 
made  part  of  the  Act  the  B.  railway  company 
were  empowered  on  certain  terms  to  "  work  and 
maintain"  the  same  in  perpetuity.  The  line 
was  accordingly  constructed  by  the  A.  company 
and  worked  by  the  B.  company.  The  A.  com- 
pany subsequently  erected  certain  steps  as  an 
improved  access  to.  one  of  their  stations,  and 
these  steps  were  removed  by  the  B.  company. 
In  an  action  by  the  A.  company  for  a  mandatory 
injunction  for  the  restoration  of  the  steps  and 
for  an  injunction  to  restrain  any  further  inter- 
ference therewith, — Held,  that  the  effect  of  the 
working  agreement  was  to  entitle  the  B.  com- 
pany to  the  exclusive  possession  of  the  railway 
and  works  for  the  purpose  of  working  and  main- 
taining the  same,  that  the  erection  of  the  steps 
was  properly  a  work  of  maintenanoe,  that  the 
A.  company  had  no  right  to  enter  upon  the 
railway  and  works  for  the  purposes  of  erecting 
the  steps,  and  that  the  action  must  be  dismissed 
with  costs.  The  meaning  of  the  term  **  main- 
tenance" as  applied  to  a  railway  discussed. 
The  Sevenoahs,  Tunbridge  and  Maidetone  JiaH- 
way  Compofiy  v.  The  London,  Chatham  and 
Dover  Railway  Company,  48  Law  J.  Bep.  Chanc. 
613 ;  Law  Bep.  11  Ch.  D.  626. 

(2)  Agreement  for  running  powers,  deter- 
mination of, 

12. — The  usages  and  rules  of  law  applicable 
to  the  determination  of  contracts  for  hiring, 
service  or  partnershipe  have  no  application  to 
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oontractfl  between  railway  oompanies.  An  agree- 
ment between  railway  companies  not  ultra  vires, 
and  by  its  terms  unlimited  in  duration  of  time, 
can  only  be  determined,  failing  mutual  consent, 
by  an  Act  of  Parliament.  The  Ltanelly  Railway 
Companyy.TheZimdon  and  North  Wettem  Bail- 
way  Qnnpany  (R.L.),  45  Law  J.  Rep.Chanc.  539 ; 
Law  Bep.  7  S.  &  I.  App.  550. 

The  L.  Railway  Company  executed  an  agree- 
ment by  which  it  conceded  to  the  L.  and  N.  W. 
Railway  Company  running  powers  over  its  line, 
subject  to  the  company's  by-laws  and  to  the 
payment  of  certain  dues.  The  agreement  spe- 
diied  no  limit  as  to  its  duration,  nor  that  either 
company  was  to  have  power  to  determine  it, 
but  some  of  its  terms  indicated  that  it  was 
intended  to  be  permanent.  It  provided  that, 
whether  the  running  powers  were  exercised  or 
not,  there  should  be  a  complete  system  of 
through  booking,  and  that  the  two  companies 
should  send  by  each  other  all  traffic,  not  other- 
wise consigned,  to  or  from  stations  on  the  lines 
of  each  whenever  such  lines  formed  the  shortest 
route : — Held,  that  these  provisions  constituted 
a  sufficient  consideration  to  support  the  agree- 
ment, so  that  neither  company  could  determine 
it  without  the  consent  of  the  other  on  the 
ground  of  want  of  reciprocity,  although  it 
neither  gave  to  the  L.  Company  any  running 
powers  over  the  lines  of  the  L.  and  N.  W.  Com- 
pany, nor  laid  any  obligation  on  the  latter  com- 
pany to  exercise  the  powers  conceded  to  it. 
Ibid. 

The  agreement  provided  that  the  L.  and 
N.  W.  Company,  in  the  event  of  their  exercising 
their  running  powers,  should  be  at  liberty  to 
have  their  own  staff  of  clerks  at  the  stations  on 
the  company's  line,  and  should  carry  the  local 
traffic  of  the  L.  Company  if  required  to  do  so  : — 
Held,  that  this  was  not  a  handing  over  of  the 
management  of  the  one  company  to  the  other 
such  as  would  be  contrary  to  the  spirit  of  the 
Railway  Acts  if  done  without  express  Parlia- 
mentary sanction.    Ibid. 

(8)  Contractor's  agreement :  former  and  subse- 

quent  oontraot, 

18. — A  contract  for  the  construction  of  a 
railway  provided  that  if  the  contractor  should 
make  default  the  company  might  enter  and 
complete  the  works,  and  make  use  of  the  con- 
tractor's waggons,  machinery  and  plant,  and 
also  have  a  Uen  on  the  same,  with  power  of 
sale  to  reimburse  themselves  any  loss  or  damage 
they  might  sustain  by  reason  of  such  default. 
The  contractor  having  become  embarrassed,  the 
company  made  a  second  contract  with  him, 
which  provided  that  they  should  take  to  and 
complete  the  works,  and  for  that  purpose  should 
be  allowed  the  sum  of  10,000Z.,  and  the  use  of  all 
the  contractor's  plant,  &c.,  which  should,  on  the 
completion  of  the  works,  be  restored  to  the  con- 
tractor in  whatever  state  it  might  then  be.  And 
this  second  contract  provided  that,  if  it  should 
then  be  found  that  anything- was  due  to  or  from 


the  company  from  or  to  the  contractor,  the 
amount  should  be  paid  by  the  one  to  the  other 
within  three  months  after  the  engineer  should 
have  certified  the  amount  that  should  be  due. 
And  it  provided  that  ^  in  all  other  respects  the 
original  contract  should  stand,  except  so  far  as 
it  was  altered  by  or  should  be  inconsistent  with 
the  second  contract."  The  contractor  had  made 
no  default  down  to  the  date  of  the  second  con- 
tract. The  company  completed  the  works,  and 
the  engineer  certified  that  a  large  sum  was  due 
to  them  from  the  contractor  The  company 
th^eupon  refused  to  deliver  up  the  plant  to  the 
contractor,  and  claimed  power  to  sell  the  plant, 
and  to  reimburse  themselves  out  of  the  pro- 
ceeds :— Held,  that  they  were  not  so  entitled, 
for  the  provisions  of  the  second  contract  were 
in  substitution  of  the  corresponding  provisions 
in  the  first  contract ;  the  two  instruments  were 
not  to  be  read  as  one,  nor  were  the  clauses  of 
the  first,  conferring  the  lien  and  power  of  sale, 
to  be  taken  as  incorporated  into  the  second 
contract.  Hvrnt  v.  The  South  Eastern  Railway 
Company  (H.L.),  45  Law  J.  Rep.  C.P.  87. 

{e)  By-laws  and  regutatUms, 
(1)  Passenger  travelling  without  tieJtet, 

14. — A  by-law  was  made  by  a  railway  com- 
pany, under  the  powers  of  their  special  Act, 
and  of  8  &  9  Vict.  c.  20,  in  these  terms  :  "  No 
passenger  will  be  allowed  to  enter  any  carriage 
on  the  railway,  or  to  travel  therein  upon  the 
railway,  unless  furnished  by  the  company  with 
a  ticket,  specifying  the  class  of  carriage  and  the 
stations  for  conveyance  between  which  such 
ticket  is  issued.  ....  Any  person  travelling 
without  a  ticket,  or  failing  or  refusing  to  shew 
or  deliver  up  his  ticket  as  aforesaid,  slmll  be  re- 
quired to  pay  the  fare  from  the  station  whence 
the  train  originally  started  to  the  end  of  the 
journey :  " — Held,  that  in  order  to  entitle  the 
company  to  take  proceedings  under  this  by-law, 
a  notice  of  demand  for  the  fare  due  must  have 
been  first  made  to  the  passenger  who  refused  or 
was  unable  to  produce  his  ticket.  Brown  v. 
The  Great  JEastem  BaHway  Company  f  46  Law 
J.  Rep.  M.C.  231 ;  Law  Rep.  1  Q.B.  D.  406. 

16. — ^A  by-law  was  made  by  a  railway  com- 
pany under  the  powers  of  8  &  9  Vict.  c.  20,  in 
the* terms  following: — "All  passengers  travel- 
ling without  the  special  permission  of  some 
duly  authorised  servant  to  the  company  in  a 
carriage  or  by  a  train  of  a  superior  class  to  that 
for  wMch  his  ticket  was  issued,  is  hereby  sub- 
ject to  a  penalty  not  exceeding  40«.,  and  shall, 
in  addition,  be  liable  to  pay  his  fare  accordin 
to  the  class  of  carriage  in  which  he  is  travelling 
from  the  station  where  the  train  originally 
started,  unless  he  shews  that  he  had  no  intention 
to  defraud."  The  appellant  was  convicted  under 
the  above  by-law  of  travelling  in  a  first-class 
carriage  between  8.  and  B.,  with  a  second-class 
ticket.  The  Justices  found,  as  a  fact,  that  he 
had  no  intention  to  defraud : — Held,  that  the 
conviction  was  wrong,  and  that  in  order  to  con- 
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stitate  an  offence  under  the  by-law,  an  intention 
to  defraud  must  exist,  inasmuch  as  otherwise  the 
by-law  itself  would  be  unreasonable  and  re- 
pugnant to  the  provisions  of  8  &  9  Yict.  c.  20. 
Bewtham  v.  Hoyle^  47  Law  J.  Bep.  M.C.  5 ;  Law 
Bep.  8  Q.B.  D.  289. 

16.— The  respondent  was  charged,  under  8 
Yict.  c.  20.  s.  lOB,  with  travelling  in  a  third-class 
carriage  of  the  Great  Western  Bailway  without 
having  previously  paid  his  fare,  and  with  intent 
to  avoid  payment  thereof.  The  respondent  was 
found  at  Neath  on  the  18th  of  November,  1878, 
in  a  third-class  carriage  on  his  way  to  New 
Milf ord,  and  produced  to  a  ticket  examiner  at 
Neath  the  forward  half  of  a  tourist  ticket,  dated 
the  28th  of  September,  1878,  and  available  for 
two  months.  The  ticket  in  question,  which  was 
not  transferable,  had  been  issued  from  Ludlow 
to  New  Milford  to  A.,  from  whom  the  respondent 
had  purchased  the  forward  half  for  a  sum  con- 
siderably less  than  he  would  have  had  to  have 
paid  for  an  ordinary  single  third-class  ticket. 
There  was  evidence  to  shew  that  the  respondent 
intended  to  defraud  the  railway  company: — 
Held,  that  there  had  been  a  violation  of  the  con- 
ditions under  which  the  ticket  was  issued,  and 
that  the  respondent  was  liable  under  the  cir- 
cumstances to  be  convicted  under  8  &  9  Yict.  c. 
20.  s.  103,  for  travelling  without  having  paid  his 
fare.  Lemgdon  v.  Howglls,  48  Law  J.  Bep.  M.C. 
183  ;  Law  Bep.  4  Q.B.  D.  337. 

17.— By  8  Yict.  c.  20.  s.  103,  it  is  provided 
that  if  any  person  travel  in  a  carriage  of  the 
company  without  having  previously  paid  his 
fare,  and  with  intent  to  avoid  payment  thereof, 
he  shall  forfeit  a  sum  not  exceeding  forty 
shillings.  By  section  108  the  company  may 
make  regulations  for  regulating  the  travelling 
upon  the  railway.  By  section  109  the  company 
are  empowered  to  mi^e  by-laws,  provided  such 
be  not  repugnant  to  the  provisions  of  the  Act. 
A  railway  company  made  a  by-law,  which  pro- 
vided that  any  person  travelling  without  a 
ticket  ^lall  be  required  to  pay  the  fare  from  the 
station  whence  the  train  originally  started  to 
the  end  of  his  journey,  and  under  this  by-law 
the  company  sued  in  the  County  Ck>urt  for  the 
amount  of  the  fare  from  the  place  whence  the 
train  originally  started,  a  passenger  who  had, 
without  any  intention  to  defraud,  entered  a 
train  at  an  intermediate  station,  and  travelled 
therein  without  a  ticket : — Held  (affirming  the 
judgment  of  the  Common  Pleas  Division,  47 
Law  J.  Bep.  C.P.  634 ;  Law  Bep.  8  C.P.  D.  429), 
that  the  action  could  not  be  maintained,  that  a 
debt  could  not  thus  be  created,  and  that  the 
amount  if  cMmed  as  a  penalty  could  not  thus 
be  recovered.  The  London,  Brighton  and  South 
(hast  Railway  Compa/ny  v.  Watwn  (App.),  48 
Law  J.  Bep.  C.P.  316 ;  Law  Bep.  4  C.P.  D.  118. 

18. — The  holder  of  a  season  ticket,  entitling 
him  to  travel  over  parts  of  the  lines  of  two 
railway  companies,  refused  to  shew  his  ticket 
to  the  collector  of  the  first  company,  after 
having  completed  his  journey  on  their  line,  and 
as  he  was  leaving  their  station  to'  go  to  the 


station  of  the  second  company.  He  had  no 
fraudulent  intention  in  so  refusing.  The  first 
oompcmy  summoned  him  under  a  by-law,  which 
was  in  these  terms :  **  Every  passenger  shall 
shew  and  deliver  up  his  ticket  (whether  a  con- 
tract or  season  ticket  or  otherwise)  to  any  duly 
authorised  servant  of  the  company  when  re- 
quired to  do  so  for  any  purpose.  Any  pas- 
senger traveling  without  a  ticket,  or  failing  or 
refusing  to  shew  or  deliver  up  his  ticket  as 
aforesaid,  shall  be  required  to  pay  the  fare  from 
the  station  whence  the  train  originally  started 
to  the  end  of  his  journey."  He  was  convicted 
in  the  amount  of  the  fare  from  the  place  whence 
the  train  by  which  he  had  travelled  had  origi- 
nally started.  On  appeal  against  this  conviction, 
—Held,  that  the  penal  clause  of  the  by-law  was 
uUr€L  tires  and  void  on  the  ground  that  the 
penalty  imposed  by  it  was  variable.  Held 
further  (by  Cockbum,  C.J.),  that  section  108  of 
the  Bailways  Clauses  Consolidation  Act,  1845, 
did  not  empower  the  company  to  make  regu- 
lations with  respect  to  persons  travelling  by  the 
company*s  own  carriages,  but  that  even  if  it 
did,  the  refusal  to  shew  a  ticket  could  not  be 
constituted  an  offence  unless  accompanied  by  an 
intention  to  defraud,  and  such  by-law  most  not 
be  carried  beyond  the  scope  of  section  103. 
Secondly,  that  the  by-law,  being  made  under 
the  powers  of  the  109th  section,  was  inapplicable 
to  the  present  case,  for  the  appellant  was  not 
when  he  refused  to  shew  his  ticket  "  travelling 
upon  the  railway."  Held  further  (by  Lush,  J.), 
that  the  by-law  requiring  a  passenger  to  ^  de- 
liver up  his  ticket,"  without  any  limitation  as  to 
time  or  purpose,  was  also  unreasonable  and 
void.  Saunders  v.  The  South  Eastern  BaHtvaf 
Company,  49  Law  J.  Bep.  Q.B.  761 ;  Law  Bep. 
6  Q.B.  D.  456. 

(2)  Season  ticket :  foffeiture  of  deposit. 

19.— Upon  purchasing  a  passenger's  season 
ticket  from  the  defendants,  the  plaintiff  agreed 
to  be  bound  by  certain  conditions,  of  whi(£  one 
was  that  all  benefit  of  the  ticket,  including  a 
deposit  of  ten  shillings  paid  witJi  the  price, 
diould  be  forfeited  on  breach  of  any  of  the 
conditions ;  and  another  condition  was  that  the 
ticket  should  be  delivered  up  on  the  day  after 
expiry.  The  plaintiff  did  not  deliver  up  the 
ticket  on  the  day  after  expiry,  but  delivered  it 
up  within  a  time  which  was  found  upon  the  trial 
to  be  a  reasonable  time.  The  d^endants  re- 
fused to  return  the  deposit :  —Held,  that  the 
defendaoits  were  justified,  on  the  ground  that 
compliance  by  the  plaintiff  with  the  stipulations 
of  the  contract  was  a  condition  precedent  to 
his  right  to  a  return  of  the  deposit.  Cooper  v. 
The  London,  Brighton  and  South  Coast  RaiUcay 
Company,  48  Law  J.  Bep.  Exch.  434 ;  Law  Bep. 
4  Ex.  D.  88. 

(3)  Toll  "not  exceeding  per  ton  per  mile" 

20. — A  railway  company  had  power  under 
their  Act  to  impose  tolls  for  the  carriage  of 
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goods  **  not  exceeding  "  a  certain  amount  "  per 
ton  per  mile."  Where  the  distance  traversed 
was  over  f  oar  miles,  they  w^re  authorised  to 
charge  for  each  quarter  of  a  mile  in  excess  of 
integer  miles,  and  to  treat  as  a  quarter  of  a  mile 
any  fraction  beyond  an  exact  number  of  quarters 
of  a  mile.  There  was  no  provision  as  to  frac- 
tions where  the  distance  traversed  was  less  thaji 
four  miles.  The  company  was  also  authorised 
to  make  **  a  reasonable  charg^e  for  the  expense 
of  stopping  *'  where  the  distance  traversed  was 
less  thJBin  four  miles : — Held  (affirming  the  deci- 
sion of  the  Ck>urt  of  Appeal),  Uiat  tiie  charge 
for  stopping  was  not  a  toll  within  the  meaning 
of  the  Badlways  Glauses  Ck>nsolidation  Act, 
1846,  ss.  93  and  96,  requiring  publication  on  a 
notice  board.  Held,  by  the  Lord  Chancellor 
(Earl  Cairns)  and  Lord  Selborne,  in  accordance 
with  the  decision  of  the  Court  of  Appeal,  that 
the  company  were  entitled  to  charge  rateably 
for  fractions  where  the  whole  distance  was  less 
than  four  miles.  Per  the  Lord  Chajicellor. — 
Where  an  Act  grants  a  toll  as  payment  for  ser- 
vices rendered,  it  is  not  to  be  treated  for  pur- 
poses of  construction  as  a  taxing  Act.  Held, 
by  Lord  Penzance  and  Lord  O'Hagan,  that  the 
Act  ought  to  be  treated  as  a  taxing  Act,  and 
that  the  rule  applied  that  in  case  of  doubt  that 
construction  should  be  adopted  which  was  most 
beneficial  to  the  public ;  that  power  to  charge 
for  fractions,  not  having  been  expressly  given, 
was  not  to  be  supplied  by  implication.  Pryoe 
V.  The  Mimmeuthshire  MaiUvay  and  Canal  Com- 
pany (H.L.),  49  Law  J.  Rep.  C.P.  130;  Law 
Bep.  4  App.  Cas.  197. 

(/)  Right  of  conipany  to  eompemation  for  tele- 
graph purohated  by  Pottmaster- General, 

21.— By  the  31  &  32  Vict.  c.  110.  s.  7,  a  rail- 
way company  possessing  a  beneficial  interest  in 
a  telegraph  open  to  the  use  of  the  public  on  the 
1st  of  January,  1868,  may,  under  certain  cir- 
cumstances, require  the  Postmaster-Gteneral  to 
purchase  such  interest  upon  terms  to  be  settled 
(failing  agreement)  by  arbitration.  By  section  9, 
sub-section  1 1,  an  umpire  is,  in  default  of  appoint- 
ment by  the  arbitrators,  to  be  nominated  by  the 
Chief  Justice  of  the  Common  Pleas.  The  S.  and 
D.  Railway  Company,  which  connected  two  por- 
tions of  the  London  and  South  Western  Rail- 
way, entered  into  an  agreement  in  1866,  by 
which  they  undertook  to  complete  all  the  works, 
including  the  telegraphs,  and  then  to  hand  over, 
for  the  term  of  1,000  years,  their  line  to  the 
South  Western,  who  undertook  to  pay  them 
forty-five  per  cent,  of  the  "  gross  receipts  from 
traffic  conveyed  by  the  railway."  At  the  date 
of  this  agreement  the  S.  and  D.  Railway  had 
two  telegraph  wires  along  their  line.  In  1866 
the  South  Western  had  made  an  agreement 
with  the  Electric  Telegraph  Company,  by  which 
the  latter  were  to  have  the  exclusive  right  of 
transmitting  messages  along  the  lines  which  the 
South  Western  then  had  or  might  afterwards 
acquire.     After  the  passing  of  the  Telegraph 


Acts,  the  Postmaster-General  acquired  these 
telegraphs  and  paid  compensation  in  respect 
thereof  to  the  South  Western.  The  S.  and  D. 
Rsdlway  Company  then  applied  for  compensation 
in  respect  of  their  telegraph  and  afterwards 
requested  the  Chief  Justice  of  the  Common  Pleas 
to  appoint  an  umpire,  which  he  declined  to  do, 
on  the  ground  that  the  S.  and  D.  Company  had  no 
"  beneficial  interest "  in  a  telegraph  within  the 
meaning  of  31  &  32  Vict,  c  1 10.  s.  7.  On  motion  to 
make  a  rule  absolute  for  a  mandamus  to  compel 
such  appointment  to  be  made, — Held,  that  the 
S.  and  D.  Railway  have  under  the  agreement 
with  the  South  Western  parted  with  the  "  bene- 
ficial interest "  in  their  telegraph,  that  messages 
sent  by  the  telegraph  formed  no  part  of  *'  trsAc 
conveyed  by  the  railway,"  and  that  conse- 
quently they  were  not  entitled  to  compensation 
under  the  Telegraph  Acts.  Beg.  v.  Coleridge^ 
46  Law  J.  Rep.  Q.B.  649. 

(C)  LiABiuTiES  OF  Railway  Company. 

(a)  As  carriers, 

(I)  Of  passengers  and  passengers'  luggage. 

[See  Cabbieb,  3-20.] 

(2)  Railway  and  Canal  Traffic  Act :  undue 

preference. 

22. — The  respondent  carried  on  business  as  a 
brewer  at  B.,and  employed  the  appellants  to  con- 
vey goods  for  him  by  their  railway.  The  respon- 
dents' premises  were  not  connected  by  sidings 
with  any  railway.  He  was  charged  by  the  ap- 
pellants a  station  to  station  rate  for  the  carriage 
of  goods  to  and  from  B.  (inclusive  of  charge 
for  station  accommodation),  and  one  shilling 
per  ton  for  cartage.  Three  other  firms  at  B. 
had  premises  connected  with  t^e  Midland  Rail- 
way by  sidings,  from  which  all  goods  forwarded 
or  received  were  loaded  and  unloaded.  The 
cost  of  cartage  was  thus  saved,  and  in  addition 
the  Midland  Railway  Company  allowed  to  these 
three  firms  a  rebate  of  dd.  per  ton,  as  represent- 
ing the  value  of  station  accommodation,  and 
other  services  which  by  reason  of  the  connect- 
ing sidings  were  not  required.  The  appellants, 
with  the  view  to  attract  the  custom  of  the  three 
firms,  carted  goods  for  them  gratuitously,  and 
allowed  to  them  also  a  rebate  of  dd.  per  ton  on 
the  station  to  station  rate.  The  result  was  that 
the  respondent  had  to  pay  Is,  dd.  per  ton  more 
than  the  three  firms  for  goods  carried  under 
the  same  circumstances : — Held  (affirming  the 
unanimous  decision  of  the  Queen's  Bench  Divi- 
sion, 46  Law  J.  Rep.  Q.B.  289;  Law  Rep.  2  Q.B. 
D.  264,  and  of  the  Court  of  Appeal,  47  Law  J. 
Rep.  Q.B.  284 ;  Law  Rep.  3  Q.B.  D.  134),  that 
the  transaction  amounted  to  a  breach  of  section 
90  of  the  Railways  Clauses  Consolidation  Act, 
1846,  as  being  a  reduction  of  charges  in  favour 
of  the  three  firms,  and  of  section  2  of  the  Rail- 
way and  Canal  Traffic  Act,  1864,  as  being  an 
undue  preference  of  the  three  firms,  and  that 
the  respondent  was  entitled  to  recover  back  the 
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1«.  9d,  per  ton  from  the  appellants.  Erer»ked  v. 
The  Landon  and  North  Western  RaiUcay  Omt- 
pany  (H.L.)»  48  Law  J.  Bep.  Q.B.  22;  Law  Rep. 
3  App.  Cas.  1029. 

(3)  Juxt  and  reawnahle  condition. 

23. — A  condition  that  a  railway  company  will 
not  be  liable  "  in  any  case'*  for  loss  or  damage 
to  a  horse  or  dog  above  certain  specified  values 
delivered  to  them  for  carriage  unless  the  value 
is  declared,  being  in  its  terms  unconditional, 
and  such  as  would,  if  valid,  protect  the  company 
even  in  case  of  the  negligence  or  wilful  miscon- 
duct of  their  servants,  is  not  just  and  reason- 
able within  section  7  of  the  Railway  and  Canal 
Traffic  Act,  1854.  Harrison  v.  The  London, 
Brighton  and  South  Coast  Railway  Company  (2 
B.  tt  S.  122  ;  31  Law  J.  Rep.  Q.B.  113),  deciding 
that  such  a  condition  is  reasonable,  is  overruled 
by  Peek  v.  The  North  Staffordshire  Railway 
Company  (10  H.L.  Cas.  473 ;  32  Law  J.  Rep. 
Q.B.  241).  Athmdon  v.  The  London,  Brighton 
and  South  Coast  Railway  Company,  Law  Rep.  6 
Bx.  D.  190. 

24. — The  defendants  charged  two  rates  for 
the  conveyance  of  certain  articles — one  the 
ordinary  parliamentary  rate,  when  they  take  the 
ordinary  liability  of  the  carrier,  and  the  other  a 
reduced  rat«,  in  which  case  they  make  it  a  con- 
dition of  carriage  that  the  sender  relieves  them 
of  all  liability  for  loss  or  damage,  except  upon 
proof  that  such  loss  or  damage  arose  from  wilful 
misconduct  on  the  part  of  the  company's  ser- 
vants:— Held,  that  under  these  circumstances, 
the  condition  relieving  the  company  when  goods 
are  carried  at  the  lower  rate  is  "  just  and  reason- 
able," within  section  7  of  the  Railway  and  Canal 
Traffic  Act,  1854  (17  &  18  Vict.  c.  31).  Lewis  v. 
The  Ghreat  Western  Railway  Company  (App.), 
47  Law  J.  Rep.  Q.B.  131 ;  Law  Rep.  3  Q.B.  D. 
195. 

The  plaintifTs  agent  sent  cheeses,  one  of  the 
articles  conveyed  at  the  lower  rate,  from  London 
to  Shrewsbury.  The  cheeses  were  improperly 
packed  into  the  train  by  the  company's  servants 
in  London,  and  in  consequence  arrived  at 
Shrewsbury  in  a  greatly  damaged  condition : — 
Held,  that  though  there  was  clear  evidence  that 
the  cheeses  had  been  in  fact  improperly  packed, 
yet,  as  there  was  none  to  shew  either  that  the 
packers  knew  that  they  were  packing  them  in  a 
manner  likely  to  damage  them,  or  that  it  had 
been  brought  to  their  knowledge  that  that  mode 
of  packing  might  lead  to  such  damage,  and 
that  they  had  then  packed  the  cheeses  in  that 
mode,  careless  whether  it  would  result  in  such 
damage  or  not,  there  was  no  eWdence  of  wilful 
misconduct  on  their  part,  so  as  to  render  the 
defendants  liable.    Ibid. 

(4)  "  Services  incidental  to  business  of  carrier ;" 
special  Act:  undue  restrictions, 

26. — Under  a  special  clause  in  a  railway  Act 
the  directors  were  empowered  to  make  a  certain 
maximum  charge  for  conveyance  of  coal  along 


their  line,  including  tolls  for  the  use  of  waggons, 
&c.,  **  and  every  expense  incidental  to  such  con- 
veyance, except  a  reasonable  sum  for  loadings 
covering,  and  unloading  of  goods,  and  deliveiy 
and  collection,  and  any  other  services  incidenUJ 
to  the  business  of  a  carrier."  Under  another 
clause,  the  directors  were  empowered  to  make 
increased  charges  by  agreement  in  respect  of 
any  special  service  performed  by  them.  By  a 
third  clause,  it  was  enacted  that  the  company 
should  ^'provide  sufficient  locomotive  power 
when  and  as  the  same  should  be  required,  and 
as  soon  as  an  adequate  and  sufficient  load  should 
be  in  readiness,  to  convey  all  merchandise,"  &c. 
Under  the  Act,  the  company  sought  to  impose 
additional  charges  on  a  colliery  owner,  in  re4>cct 
of  taking  his  waggons  to  and  from  a  siding  be- 
longing to  the  colliery  owner.  It  appeared  that 
whatever  peculiar  difficulty  was  eiq)erienoed  in 
this  work  arose  from  the  position  of  the  points 
joining  the  siding  to  the  company's  line.  The 
company  also  sought  to  impose  an  additional 
charge,  in  respect  of  their  allowing  the  coals  of 
the  collieiy  owner  to  be  left  on  ground  adjoin- 
ing their  line : — Held,  that  neither  of  these  were 
"  services  incidental  to  the  business  of  a  carrier," 
within  the  meaning  of  the  Act.  Also,  tiiat  the 
second-mentioned  charge,  being  for  an  advan- 
tage obtained  by  the  coUieiy  owner,  might  have 
been  made  the  subject  of  agreement.  The 
Lancashire  and  Yorkshire  Railway  Company  v. 
Gidlow  (H.L.),  45  Law  J.  Rep.  Bxch.  626 ;  Law 
Rep.  7  B.  &  L  App.  617. 

The  company  had  also  refused  to  convey  the 
coals  of  the  colliery  owner  unless  he  had  ready 
fifteen  waggons  containing  a  minimum  load  of 
forty  tons  each,  while  they  conveyed  the  coals 
of  others  in  smaller  quantities: — Held,  that 
this  restriction  was  unreasonable,  and  not  war- 
ranted by  the  Act.  Also,  that  damages  in 
respect  of  loss  of  custom  to  the  colliery  owner 
occasioned  by  the  restriction  were  not  too  remote. 
Ibid. 

Interest  given  for  the  time  that  execution 
had  been  delayed  by  the  proceedings  in  error. 
Ibid. 

(5)  Land  and  sea  carriage, 

26.— The  Railway  and  Canal  Traffic  Act,  1864 
(17  &  18  Vict.  c.  31)— applying  to  the  whole 
traffic  on  railways  and  not  merely  to  passenger 
traffic,  but  only  applying  to  railways  orcanals — 
is  extended  by  the  Railways  Clauses  Act,  1863 
(26  &  27  Vict.  c.  92),  s.  31,  to  steam  vessels 
which  railway  companies  own  or  work  and  the 
traffic  carried  thereby.  The  Railways  Regulation 
Act,1871  (34&35  Vict.c.ll9),a  12,  is  applicable 
to  cases  where  a  railway  company,  having  con- 
tracted  to  carry  passengers,  animals  or  go^ls  by 
sea,  procures  the  same  to  be  carried  in  a  vessel, 
not  belonging  to,  nor  worked  by,  the  company, 
and  the  company  becomes  liable  for  damage  as 
if  the  vessel  had  been  their  property.  The  7th 
section  of  17  &  18  Vict.  c.  31  did  not  allow  of 
the  limitation  of  liability  of  railway  companies 
except  by  such  conditions  as  idionld  be  held  \ss 
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a  Court  or  judge  to  be  just  and  reasonable,  and 
be  embodied  in  a  special  contract  signed  by  the 
owner  of  the  goods.  The  word  **  servants  '*  in 
the  same  section  includes  agents  employed  by 
railway  companies  to  do  work  for  them  which 
they  are  under  contract  to  execute.  Machu  v. 
Hie  LoTulon  and  South  Weitem  Railway  Com- 
j^any  (2  Ezch.  415),  approved.  Doolan  v.  The 
Midland  Railway  Company  (H.L.  Ir.),  Law  Rep. 
3  App.  Cas.  792. 

Where  a  railway  company  contracted  to  cairy 
animals  from  a  port  in  Ireland  to  a  town  in 
England,  on  through  tickets  which  contained  a 
condition  "that  with  respect  to  any  animals 
booked  through  by  them  or  their  agents  for 
conveyance  partly  by  railway  and  partly  by 
sea,  or  partly  by  canal  and  partly  by  sea,  such 
animals  would  only  be  so  conveyed  on  condi- 
tion that  the  company  should  be  exempt  from 
any  liability  for  any  loss  or  damage  which 
might  arise  during  the  carrii^e  of  su(£  animals 
by  sea  from  the  act  of  Ood,  accidents  by  ma- 
chinery, &c.,  and  all  and  every  other  damages 
and  accidents  of  the  seas,  rivers  and  naviga- 
tion of  whatsoever  nature  and  kind,  in  tibe 
same  manner  as  if  the  company  had  signed  and 
delivered  to  the  consignor  a  bill  of  la&ng  con- 
taining such  condition;  nor  would  the  com- 
pany be  responsible  for  loss  of  or  damage  to 
animals  arising  from  damages  or  accidents  of 
the  sea  or  steam  navigation,  the  act  of  Gtod, 
&c.,  jettison,  barratry,  collision,  improper,  care- 
less or  unskilful  navigation,  accidents  con- 
nected with  machinery  or  boilers,  or  any  default 
of  the  master  or  any  of  the  officers  or  crews  of 
the  company's  vessels :" — Held,  that  the  words 
*' master  or  crew  of  the  company's  vessels" 
applied  to  all  such  vessels  as  the  company  em- 
ployed, and  not  merely  the  company's  own  ves- 
sels, and  that  the  condition  was  unreasonable 
and  void.    Ibid. 

A  railway  company  which  is  guilty  of  un- 
lawful acts  by  working  steamboats  cannot  set 
up  such  illegality  as  a  defence  to  a  claim  for 
damages  arising  out  of  the  working  of  the 
steamboats.    Ibid. 

(^)  fbr  negligent  a47ts  of  tervoTits. 

[See  Cabbibr,  16-20 ;  Masteb  and  Sbbyant, 

6, 10.] 

(e)  For  neglecting  to  fence  land, 

27. — Surplus  land  separated  from  the  ad- 
joining land  by  means  of  an  open  post  and 
rail  fence  four  feet  high,  was  let  by  a  railway 
company  to  a  tenant  who  planted  the  land 
with  vegetables.  By  reason  of  the  insufficiency 
of  the  fence,  horses  in  the  adjoining  lands 
of  the  defendant  did  damage  to  the  tenant's 
crops:  —  Held,  that  the  defendant  was  not 
liable  for  the  damage,  as  it  was  the  duty  of  the 
railway  company  under  8  Ar  9  Vict.  c.  20.  s.  68, 
to  fence  the  land.  Wiseman  v.  Booker,  Law 
Rep.  S  C.P.  D.  184. 

28. — The  proprietors  of  a  private  railway 
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on  their  private  property,  and  used  exclusively 
for  their  own  purposes  and  not  for  passenger 
traffic,  are  not  subject  to  rules  as  to  gates  and 
level  crossings  imposed  by  the  Railway  Acts, 
and  they  are  not  bound  at  common  law  to  erect 
such  gates.  The  proprietors  of  such  a  line 
were  held  not  responsible  for  the  killing  of  a 
horse  which  escaped  on  to  their  line  by  night 
at  a  level  crossing  where  there  were  no  gates  or 
person  in  charge.  Matson  v.  Bavrd  (H.L.  Sc.), 
Law  Rep.  3  App.  Cas.  1082. 

{d)  Ve7uhr*s  li&n, 

29. — In  an  action  by  an  unpaid  vendor  of 
land  against  a  railway  company  to  enforce  his 
lien,  the  C!ourt  will  not  before  judgment  grant 
an  injunction  and  receiver,  even  though  the 
company  admit  their  liability.  Latimer  v.  The 
Aylethiry  and  Buckingham  Railway  Company 
(App.),  Law  Rep.  9  Ch.  D.  386. 

(jb)  Action  by  judgment  creditor :  receiver 
and  manager. 

30.— Under  the  Railway  (Companies  Act, 
1867,  s.  4,  whenever  a  judgment  creditor  of  a 
railway  company  is  unpaid,  the  appointment  of 
a  receiver,  or  if  necessary  a  manager,  is  a  mat- 
ter of  right,  and  amounts  to  a  sort  of  equitable 
execution.  The  words  "  if  necessary  "  point  to 
the  necessity  of  carrying  on  the  business,  and 
whenever  a  railway  company  is  carrying  on 
business  in  the  ordinary  way  and  conducting 
its  own  traffic,  a  manager  is  necessary  within 
the  meaning  of  the  Act,  and  such  manager 
should  be  appointed  by  the  Court.  In  order  to 
make  "  due  provision "  for  the  working  ex- 
penses of  the  company  required  by  the  section, 
the  Court  will  assume  control  over  the  manage- 
ment of  the  railway,  and  the  power  of  seeing  that 
the  money  spent  is  applied  to  the  proper  manage- 
ment of  the  railway.  In  re  The  Manchester  and 
MUford  Railway  Company;  ex  parte  The  Cam- 
brian  Railway  Company  (App.),  49  Law  J.  Rep. 
Chanc.  366 ;  Law  Rep.  14  Ch.  D.  646. 

A  receiver  would  be  properly  appointed  when 
the  railway  is  a  leased  line,  or,  under  a  work- 
ing arrangement  with  another  company,  merely 
receives  the  rent  and  the  tolls.    Ibid. 

As  a  general  rule  the  directors,  or  some  of 
them,  would  be  appointed  managers  where  they 
were  acting  fairly,  and  the  order  will  generally 
be  made  without  prejudice  to  any  application 
by  the  directors  to  propose  themselves  or  some 
of  their  number  as  managers.    Ibid. 

The  only  evidence  requisite  in  support  of  a 
petition  by  a  judgment  creditor  for  a  manager 
under  that  section  is  an  affidavit  verifying  the 
fact  that  he  is  a  judgment  creditor,  that  his 
judgment  debt  is  unpedd,  and  that  the  com- 
pany is  a  going  concern  conducting  its  own 
business.    Ibid. 

(D)  PA8SENOBB  DUTT  ACT. 

31. — A  "  cheap  train,"  to  be  within  the  mean- 
ing of  7  &  8  Vict.  c.  86.  s.  6  (the  fares  of  pas- 
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sengen  travelling  in  which  are  exempted  from 
the  payment  of  duty  to  Government),  must 
necessarily  be  a  train  carrying  third-class  pas- 
sengers at  a  uniform  rate  of  one  penny  a  mile, 
both  for  the  whole  distance  between  the  termini 
of  the  railway  on  which  it  travels  and  for  the 
intermediate  distances  between  any  one  station 
and  another  on  such  railway.  The  North  Lon- 
don Bailway  Company  v.  The  Attorney- General 
(H.L.X  45  Law  J.  Bep.  Kxch.  316  ;  Law  Bep.  1 
App.  Caa  148. 

A  "cheap  train"  must  necessarily  stop  for 
the  purposes  of  taking  up  and  setting  down 
passengers  at  every  passenger  station  between 
each  end  of  the  trunk,  branch  or  junction  line 
on  which  it  travels.    Ibid. 

The  power  conferred  on  the  Board  of  Trade  by 
section  8  of  7  &  8  Vict.  c.  85,  of  dispensing  with 
"  any  of  the  conditions  hereinbefore  required 
with  regard  to  the  conveyance  of  passengers," 
does  not  authorise  the  Board  of  Trade  to  dis- 
pense with  either  of  the  above-mentioned 
requisites.    Ibid. 

Decision  in  the  Court  of  Exchequer  in  The 
Attorney 'General  v.  The  North  London  JRailway 
Qnnpany  (43  Law  J.  Bep.  Kxch.  223)  affirmed. 
Ibid. 

82.— Under  6^6  Vict.  c.  79.  s.  2.  which 
imposes  a  duty  of  five  per  cent,  upon  all  sums 
received  or  charged  for  the  hire,  fare  or  con- 
veyance of  passengers  conveyed  upon  a  rail- 
way, the  Crown  claimed  from  a  railway  com- 
pany, empowered  to  demand  maximum  rates 
of  charge  for  the  conveyance  of  passengeis, 
including  every  expense  incidental  to  such  con- 
veyance except  Government  duty,  duty  upon  a 
sum  of  five  per  cent,  which,  to  cover  the  Govern- 
ment duty,  the  company  charged  to  their  pas- 
sengers in  addition  to  the  rate  of  fare,  whether 
maximum  or  not :— Held,  that  the  Crown  was 
entitled  to  duty  upon  the  five  per  cent,  added 
to  cover  the  duty.  Per  Kelly,  C.B.— Qu«re, 
whether  the  charge  made  by  the  company  was 
lawful;  but  if  the  charge  was  unlawful,  the 
Crown  was  nevertheless  entitled  to  the  duty. 
Per  Hawkins,  J. — It  was  unnecessary  to  decide 
whether,  if  the  charge  was  shewn  to  be  un- 
lawful, the  Crown  would  nevertheless  be  enti- 
tled to  the  duty;  but  semble  that  it  would. 
The  Crown  claimed  also  duty  under  the  same 
enactment  upon  a  sum  charged  by  the  com- 
pany, in  addition  to  the  ordinary  first-class 
fare,  to  passengers  using  sleeping  carriages, 
who  were  provided  with  a  couch,  sheet,  &c.,  a 
lavatory,  &c.,  were  left  undisturbed  upon  arriv- 
ing at  their  journey's  end,  and  were  waited 
upon  in  the  morning  by  a  servant  to  call  them 
and  bring  them  hot  water :  —  Held,  that  the 
Crown  was  entitled  to  duty  upon  the  sum  chaiged 
for  such  extra  accommodation.  The  Attorney^ 
General  v.  The  London  and  North  Wegtem 
Railway  Company,  49  Law  J.  Bep.  Bxch.  670 ; 
Law  Bep.  5  Ex.  D.  241 ;  affirmed  on  appeal,  60 
Law  J.  Bep.  Exch.  170 ;  Law  Bep.  6  Ex.  D. 
216. 


(B)  Abaxdohmsvt. 

83.— Claims  in  respect  of  expoises,  and  of 
work  and  labour  done,  incurred  by  a  solicitor 
or  engineer  of  a  projected  railway  company,  are 
debts  which  have  been  incurred  **  on  acooont 
of  the  promotion  of  the  compuiy,**  and  the 
Court  may  therefore,  in  the  exercise  of  its  dis- 
cretion, under  the  6th  section  of  the  Bailways 
Abandonment  Act,  1869,  refuse  to  allow  pay- 
ment of  such  claims  out  of  the  money  secured 
by  the  bonds  given  for  the  due  completion  of 
the  railway.  In  re  The  Barry  Railioay  Com- 
pany, 46  Law  J.  Bep.  Chanc  206 ;  Law  Bep.  4 
Ch.  D.  316. 

The  words,  **  on  account  of  the  promotion  of 
the  company,"  in  the  same  section,  may  include 
debts  incurred  by  the  company  after  incorpo- 
ration in  procuring  extension  Acts  of  Fftrlia- 
ment.    Ibid. 

In  re  The  Brampton  and  Longtonm  Baihcay 
Company  (39  Law  J.  Bep.  Chanc.  681)  followed. 
Ibid. 

(F)  Board  of  Tbadb,  Powisbs  of. 

84.— Where  an  inspector  of  the  Board  of 
Trade  reports  under  6  &  6  Vict  c.  66.  s.  6. 
that  the  works  of  a  railway  proposed  to  be 
opened  are  incomplete,  giving  his  reasons,  and 
the  Board  thereupon  direct  the  postponement 
of  the  opening,  their  decision  is  final,  and  will 
be  enforced  by  the  Court,  without  regard  to 
the  question  whether  the  reasons  are  svdB&cient, 
and  even  (per  Baggallay,  J.  A.,  and  Bramwell, 
J.A),  though  the  Court  may  consider  them 
contradictory  to  the  report.  I%e  Attorney- 
General  V.  The  Great  Wettem  Railmay  Com- 
pany (App.),  46  Law  J.  Bep,  Chanc.  192 ;  Law 
Bep.  4  Ch.  D.  735. 

Raiheay,  m4i/ndamus  to,  to  comply  with  order  <4 
Boa/rd  of  Trade.    [See  Mandamus.  4.] 

(G)  Bailwat  Cohhissionebs,  Jubisdiction 

OF. 

86. — The  Bailway  Commissioners  have  no 
power  to  make  an  order  on  two  railway  com- 
panies to  afford  to  the  public  facilities  for  con- 
veyance by  doing  jointly  acts  which  neither 
company  could  do  separately.  And  where  such 
an  order  was  made,  the  High  Court  of  Justice 
prohibited  the  commissioners  from  enforcing  it 
Toom^  V.  The  London,  Chatham  and  Dover 
Bailway  Company  and  The  South  Eaitem  Bail- 
way  Compamy,  47  Law  J.  Bep.  Exoh.  276 ;  Law 
Bep.  2  Ex.  D.  450. 

86.— Where  it  is  enacted  by  a  Special  Act 
that  in  consideration  of  a  guarantee  by  a  rail- 
way company  of  a  dividend  on  the  capital  of  a 
canal  company,  the  canal  company  shall  not 
reduce  the  rates  for  the  time  b^g  payable  on 
the  canal  without  the  consent  of  the  railway 
company,  the  railway  oommissioners  have  no 
power  without  the  consent  of  the  ndlway  com- 
pany, and  without  the  railway  company  being 
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before  tbem,  to  make  an  order  establishing  a 
through  rate  over  that  and  other  canals,  and 
redacing  the  rates  payable  on  that  canal  and 
others.  In  re  The  Warwick  and  Birmingham 
Canal  Omnpanp  and  athdr»  v.  The  Birminghwm 
Canal  Company;  ex  parte  The  Birmingham 
Canal  Company  and  The  London  and  North 
Western  Baimay  Company,  48  Law  J.  Rep. 
Exch.  660 ;  Law  Rep.  6  Ex.  D.  1. 

37. — The  2nd  section  of  the  Railway  and 
Canal  Traffic  Act  (17  &  18  Vict.  c.  81)  enacts 
that  every  railway  company  and  canal  company 
shall,  according  to  their  respective  powers, 
afford  all  reasonable  facilities  for  the  receiving 
and  forwarding  and  delivering  of  tnSSio  upon 
and  from  the  several  railways  and  canals  be- 
longing to  or  worked  by  snch  companies  re- 
roectively,  &a ;  and  section  3  enacts  that  it 
shall  be  lawful  for  any  company  or  person 
complaining  against  any  such  companies  or 
company  of  anything  done,  or  of  any  omission 
made  in  violation  or  contravention  of  that  Act, 
to  apply  to  the  Court  of  Conmion  Pleas  to  hear 
and  determine  the  matter  of  snch  complaint, 
and  for  that  purpose  to  prosecute  any  enquiry 
the  Court  may  deem  necessary  by  engineers, 
barristers  or  other  persons,  after  which  the 
Court  may  issue  a  writ  of  injunction.  By  sec- 
tion 6  of  the  Regulation  of  Railways  Act,  1873 
(36  &  37  Vict.  c.  48),  the  RaUway  Commissioners 
had  transferred  to  them  all  the  jurisdiction 
conferred  by  section  3  of  17  &  18  Vict.  c.  31, 
on  the  sevenil  Courts  and  Judges  empowered  to 
hear  and  determine  complaints  under  that  Act, 
with  power  to  make  orders  of  a  like  nature 
with  the  writs  and  orders  authorised  to  be  issued 
and  made  by  the  said  Courts  and  Judges.  The 
Railway  Commissioners,  having  been  applied  to 
by  the  Corporation  of  Hastings,  who  complained 
of  the  want  of  sufficient  acoonmiodation  for 
passengers,  goods  and  cattle  at  the  Hastings 
station  of  the  South  Eastern  Railway  Company, 
made  an  order  upon  the  railway  company  re- 
quiring them  to  enlarge  the  platforms,  to  build 
new  waiting-rooms,  to  add  a  refreshment-room, 
and  a  covered  place  under  which  carriages 
can  set  down ;  to  make  additional  sidings  for 
unloading  goods,  and  to  supply  cattle  pens : — 
Held  (on  demurrer  to  a  declaration  in  prohibi- 
tion, by  Cockbum,  C.J.,  and  Manisty,  J.,  dis- 
sentiente  Lush,  J.),  that  the  Railway  Commis- 
sioners have  no  jurisdiction  to  order  structural 
works  and  additions  to  be  executed  by  a  railway 
company  beyond  those  works  contemplated  when 
the  capital  of  the  company  was  fixed  and  sanc- 
tioned by  Act  of  Parliament ;  and  that  a  com- 
pany cannot  be  forced,  under  the  above-mentioned 
Acto,  to  find  fresh  capital  for  structural  ad- 
ditions not  within  the  scope  of  the  original 
enterprise,  simply  because  such  constructions 
might  be  for  the  convenience  of  the  public. 
The  South  Eattem  Railway  Company  v.  The 
BaUway  Onmnistioners  and  the  Mayor  and 
Corporation  of  Hastings,  49  Law  J.  Rep.  Q.B. 
273;  Law  Rep.  6  Q.B.  D.  217;  reversed  on 
appeal,  Law  Rep.  6  Q.B.  D.  686. 


Bating    of  railway    eompany :    borough    rate, 
[See  Public  Health  Act,  14.] 


RAPE. 

A  man,  who  by  fraudulently  and  falsely  pre- 
tending to  give  medical  advice  to  a  female  pa- 
tient, and  in  pursuance  of  such  advice  to  perform 
a  surgical  operation  upon  her,  procures  her  sub- 
mission to  his  medical  treatment  of  her,  under 
colour  of  which  he  has  carnal  connexion  with 
her,  she  believing  all  the  while  that  she  was 
undergoing  medioBd  treatment,  is  guilty  of  a 
rape.  Beg.  v.  Flattery  (C.C.R.),  46  Law  J.  Rep. 
M.C.  130;  Law  Rep.  2  Q.B.  D.  410. 


RATES. 
(1)  POOB  BATES, 

(A)  Who  abb  Ratbablb. 

(a)  Occupier  of  land :  hoardings, 
lb)  LiaHlity  of  outgoing  occupier. 

(B)  Ratbability  of  Pabticulab  Pbopbbtt. 
(a)  Hospital. 

lb)  Society  of  Civil  Engineers. 

Ic)  Lead  Mines. 

(d)  Moorings. 
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{h)  Sporting  rights. 
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lb)  Canal :  lands  of  a  like  quality. 

le)  Shipyard :    enhancement  of  value    by 
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(d)  Waterworks, 
le)  Deductions. 

(1)  From  rent  by  tenant  of  mine. 

(2)  Payment    of  rates    by    landlord: 

notice  to  overseers. 

(D)  Valuation  List. 

(a)  What  hereditaments  to  be   separately 

valued. 

(b)  T^ime  for  proceedings  not  imperative, 
le)  Supplemental  list :  water  company, 
(d)  Expense  of  preparing. 

le)  Action  against  assessment  committee. 

(E)  Rbgovbbt  of. 

(F)  Appbalb. 
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(2)  OTHEB  BATES  AND  ASSESSMENTS. 

[Provisions  made  with  respect  to  judicial 
proceedings  in  certain  cases  relating  to  rating. 
40  &  41  Vict.  c.  11.] 

[Amendment  of  the  Poor  Rate  Assessment 
and  Collection  Act,  1869.    42  Vict.  c.  10.] 
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KAT£8,  POOB  Ratbb. 


(1)  POOR  RATES. 

(A)  Who  abb  Ratbablb. 

(a)  Occujfier  of  land :  hoardings, 

1, — A  lioenoe  in  the  natare  of  an  easement 
to  erect  advertising  hoardings  upon  land  in 
the  possession  of  the  licensor  does  not  create 
in  the  licensee  an  occupation  of  the  soil  so  as 
to  render  him  liable  to  be  rated  in  respect  of 
the  hoardings.  To  constitute  an  occupation  of 
land  within  the  meaning  of  the  Rating  Acts  by 
a  person  erecting  hoardings  upon  the  pre- 
mises of  another,  there  must  be  either  a  demise 
to  him  of  the  soil  on  which  the  hoardings  rest, 
or  the  same  must  be  permanently  attached  to 
the  soil  as  a  fixture,  and  give  the  actual  and 
ezdnsive  possession  of  such  soil  to  him.  Reg. 
V.  The  Aueument  OommUteeof  the  Parisho/St, 
Panertu^  46  Law  J.  Bep.  M.G.  242 ;  Law  Bep. 
2  Q.B.  D.  681. 

(&)  Lidbilitif  cf  outgoing  oeoupier. 

2.— The  16th  section  of  32  &  33  Vict  c.  41, 
relieving  the  occupier  who  was  in  occupation  at 
the  time  of  making  the  rate,  but  who  has  gone 
out  before  it  was  wholly  paid,  from  the  rate 
except  in  proportion  to'tbe  time  he  has  occupied, 
applies  oidy  to  the  case  where  there  is  an  in- 
coming occupier,  and  not  where  the  premises 
are  left  unoccupied.  The  Oveneers  of  8t, 
Werhurghf  Derby  v.  HutehMnon^  49  Law  J.  Bep. 
M.C.  23 ;  Law  Bep.  6  Ex.  D.  19. 

(B)  Batbabujtt  of  Pabticulab  Pbopbbtt. 

(a)  Hospital. 

3. — ^A  hospital  founded  by  royal  charter  as  a 
house  for  the  cure  and  healing  of  the  diseased 
and  infirm  poor,  brought  to  or  received  in  the 
house,  is  within  the  principle  of  Jofie$  v.  The 
Mersey  Docks  aaid  Harbour  Board  (36  Law 
J.  Bep.  M.O.  1),  and  is  rateable  to  the  poor 
under  section  1  of  43  Eliz.  c.  2,  it  being  pos- 
sible that  a  revenue  might  be  derived  from  its 
occupation.  The  Governors  of  8t.  Thomas's 
Hospital  V.  The  Overseers  of  Lambeth  (H.L.), 
46  Law  J.  Bep.  M.G.  23 ;  Law  Bep.  7  E.  &  L 
App.  477. 

Semble,  the  hospital  would  also  have  been 
rateable  had  it,  by  charter  or  statute,  been  pro- 
hibited, strictly  and  expressly,  from  being  nuide 
a  source  of  profit.    Ibid. 

(b)  Society  of  Civil  Engineers, 

4.— A  society  known  as  "  The  Institution  of 
Civil  Engineers  "  was  formed  for  the  purpose  of 
promoting  the  general  advancement  of  me- 
chanical science,  and  more  particularly  the 
acquisition  of  that  species  of  knowledge  which 
constitutes  the  profession  of  a  civil  engineer, 
being  the  art  of  directing  the  great  sources  of 
power  in  nature  for  the  use  and  convenience  of 
man,  as  the  means  of  production  and  of  traffic  in 
states  both  for  extenial  and  int^nal  trade,  as 
applied  in  the  construction  of  roads,  bridges. 


&c.,  and  in  the  art  of  navigation  by  artificial 
power  for  the  purpose  of  commerce,  and  in  the 
construction  and  adaptation  of  macliinery,  and 
in  the  dnUnage  of  cities  and  towns.    The  by- 
laws and  regulations  of    the  society  stated,* 
under  the  head  of  **^  Objects,"  that  the  institu- 
tion was  established  for  the  general  advance- 
ment of  mechanical  science,  and  more  particu- 
larly for    promoting  the  acquisition  of   that 
species   of    knowledge  which  constatutes   the 
profession  of  a  civil  engineer.    The  institution 
consisted  of   three  classes,  namely,  members, 
associates,  and  honoraiy  members,  with  a  class 
of  students  attached,  fuid  papers  were  read  at 
the  institution  on  various  subjects : — Held,  that 
the  primary  purpose  of  the  institution  was  the 
edification  and  instruction  of  its  members  and 
students  in  sundry  arts,  with  the  view  of  en- 
abling them  the  better  to  practise  a  paxUenlar 
profession,  and  consequently  that  aadi  institu- 
tion was  not  entitled  to  be  exempted  from  rates 
under  6  &  7  Vict  a  86,  as  a  society  established 
exdusively  for  the  purposes  of  science,  litera- 
ture or  the  fine  arts.    Reg,  v.  The  InttiMMn  sf 
CivU  Engineers,  49  Law  J.  Bep.  M.C.  34 ;  Law 
Bep.  6  Q.B.  D.  48. 

(0)  Lead  mi^iss, 

5. — A  lead  mine  was  held  under  three  leases, 
two  of  which  granted  the  minerals  to  the  lessees 
for  the  purpose  of  being  worked.  Within  the 
land  comprised  in  one  of  them,  the  shafts  were 
sunk,  whidi  communicated  with  the  surface  and 
the  underground  workLngs,  and  ore  was  gotten 
from  underneath  such  luid,  and  the  royalty  or 
dues  were  reserved  in  kind  or  at  the  option  of  the 
lessors,  in  lieu  thereof,  the  fuU  value  in  money. 
No  ore  was  got  from  under  the  land  comprised 
in  the  other  lease  of  which  the  reservation  was 
a  dead  rent  in  addition  to  a  like  reservation 
to  tlie  one  above  mentioned.  The  lessors  were 
different  persons.  The  minerals  comprised  in 
the  two  leases  adjoined  one  another.  The 
lessees  were  rated  in  respect  of  the  engines, 
machinery,  workshops  and  buildings,  and  sur- 
face of  land  connected' with  the  mine,  and  the 
lessor  of  the  land  whereon  the  shaft  was  opened 
and  whereunder  the  minerals  were  worked  was 
rated  for  a  lead  mine  whereof  the  royalty  or 
dues  were  reserved  wholly  in  kind :— -Held,  that 
section  13  of  the  Bating  Act,  1874,  which  pro- 
'  vided  that  nothing  in  that  Act  should  apply 
to  a  mine  of  which  the  royalty  or  dues  were 
for  the  time  being  wholly  reserved  in  kind, 
applied  to  this  case  and  rendered  the  old  law 
applicable ;  that  the  mine  as  rated  was  a  mine 
distinct  from  the  holding  under  the  latter  lease, 
and  upon  the  authority  of  Reg,  v.  St,  AtuteU 
(6  B.  &  Aid.  693),  that  the  reservation  of  the 
royalty  or  dues  was  wholly  in  kind,  notwith- 
standing the  lessor's  option;  that  the  rate, 
therefore,  was  correct.  Van  Mining  Company 
V.  The  Churchwardens  and  Overseers  of  UMd- 
loes  (App.  Div.),  46  Law  J.  Bep.  M.0. 138 ;  Law 
Bep.  1  Ex.  D.  310. 
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(d)  MooringM. 

6. — The  plaintiffs,  by  permission  of  the 
Thames  Conservancy,  lowered  stones  and  ballast 
into  the  bed  of  the  river  Thames,  so  as  to  make 
permanent  moorings,  to  which  they  attached  by 
like  permission  certain  floating  hulks  to  be  used 
for  the  loading  and  unloading  of  coal.  The 
works  were  carried  out  under  the  superintend- 
ence of  and  by  workmen  employed  by  the  Con- 
servancy, but  at  the  cost  of  the  plaintiffs,  and 
the  hulks  were  to  be  used  subject  to  regulations 
laid  down  by  the  Conservancy.  A  rent  was  to 
be  paid  by  the  plaintiffs  to  the  Conservators  for 
the  accommodation,  and  the  moorings  were  to  be 
removeable  at  the  pleasure  of  the  Conservators 
on  a  week's  notice : — Held  (afllrming  the  judg- 
ment of  the  Court  of  Appeal,  46  Law  J.  Rep. 
M.C.  145;  Law  Rep.  1  C.P.  D.  54),  that  the 
plaintiffs  were  in  the  exclusive  permanent  and 
beneficial  occupation  of  the  moorings,  and  rate- 
able in  respect  of  the  same.  Cory  v.  Bristom 
(H.L.),  46  Law  J.  Rep.  M.C.  273;  Law  Rep.  2 
App.  Cas.  262. 

(e)  Pier. 

7. — The  appellants  received  tolls  for  the  use 
of  a  pier,  wmch  extended  from  the  shore  into 
the  sea  for  several  feet  beyond  low  water  mark. 
The  pier  was  constructed  of  a  wooden  deck 
resting  on  iron  piles  driven  into  the  sands,  so 
that  the  water  flowed  under  it,  and  no  altera- 
tion was  made  in  the  line  of  low  water  mark : — 
Held,  that  the  part  of  the  pier  beyond  low  water 
mark,  being  beyond  the  realm,  was  not  extra- 
parochial  within  the  meaning  of  31  &  32  Vict. 
c  122.  8.  27,  and  as  such  annexed  to  any  other 
parish,  nor  was  it  an  accretion  from  the  sea,  and 
that  tiierefore  that  section  did  not  enable  it  to 
be  rated.  The  BUichpool  Pier  Company  v.  Tke 
Assesgment  Committee  of  the  Fylde  Union  and 
Overseers  of  Leytan  with  Wa/rlnreek,  46  Law  J. 
Rep.  M.C.  189. 

(/)  Ma4iHn>ery  and  buildings  in  canneetion 
with  valueless  viinc. 

8. — The  appellants  were  the  owners  and  oc- 
cupiers of  a  coal  mine  which  had  been  drowned 
out  some  years  ago,  and  was  wholly  unproduc- 
tive. They  constructed  an  engine  and  boilers, 
together  with  an  engine-house  and  boiler  sheds 
on  certain  lands  they  had  taken  for  that  pur- 
pose, and  also  made  a  railway  on  part  of  such 
landJs  for  conveying  coals  for  the  boilers.  The 
whole  of  the  boilers,  engines  and  plant  were 
used  only  for  the  purpose  of  endeavouring  to 
pump  out  the  water  from  the  mine,  but  since 
1870  the  water  had  remained  at  about  the  same 
level,  and  no  coal  had  as  yet  been  worked : — 
Held,  that  though  the  appellants  were  rateable 
to  the  relief  of  the  poor  for  the  surface  lands 
they  occupied,  they  were  not  so  rateable  for  the 
buildings,  boilers,  engine  and  plant,  and  railway, 
as  these  were  only  part  of  a  valueless  colliery, 
and  were  not  shewn  to  have  any  value  apart 
from  Buch  colliery.    The  Tyne  Coal  Company  v. 


The  Overseers  of  Wallsend  Parish,  46  Law  J. 
Rep.  M.C.  186. 

(^)  Toll-house. 

0. — The  appellant  was  lessee  of  a  toll-house, 
and  of  certfiin  tolls  levied  on  passengers  over  a 
bridge  on  the  site  of  an  ancient  ferry.  The 
value  of  the  tolls  was  about  8002.  per  annum ; 
the  value  of  the  toll-house  as  a  building  was  122. 
A  rate  was  laid  generally  on  the  "  toll-house  and 
tolls,**  stating  the  "  gross  estimated  value,  8002." 
and  "  rateable  value,  7002."  The  appellant,  in 
accordance  with  the  provisions  of  27  &  28  Vict, 
c.  39.  s.  1,  gave  notice  of  objection  to  the  assess- 
ment committee,  and  was  heard  in  support  of  it 
at  their  meeting  a  few  days  afterwards.  The 
committee  adjourned  their  decision,  siTie  die,  till 
after  the  judgment  of  a  Superior  Court,  upon  a 
case  arising  out  of  an  appesd  against  a  previous 
rate,  and  £en  pending,  should  be  given.  This 
judgment  was  not  as  a  fact  given  till  a  year  and 
a  half  afterwards,  and  did  not  then  decide  the 
point  raised  by  the  objection  taken  by  the  ap- 
pellant. The  appellant,  without  waiting  for  the 
decision  of  the  assessment  committee,  gave 
notice  of  appeal  to  the  next  Quarter  Sessions, 
and  his  app^  was  then  heard,  and  the  rate 
amended  by  striking  out  his  name  altogether : — 
Held,  first,  that  the  appeal  was  premature;  the 
condition  precedent  to  the  exercise  of  the  right 
of  appeal  had  not  been  fulfilled,  the  assessment 
committee  not  having  given  their  decision,  and 
the  appellant  therefore  not  having  failed  to 
obtain  relief ;  secondly,  that  although  the  tolls 
were  not  themselves  rateable,  yet  the  toll-house 
was ;  and  in  assessing  the  latter,  its  value*  as 
enhanced  by  the  facility  it  afforded  for  collect- 
ing the  tolls,  was  to  be  taken  into  account; 
thirdly,  that  under  41  Geo.  3.  c.  23.  s.  1,  the  Court 
of  Quarter  Sessions  on  the  appeal  had  no  power 
to  strike  out  the  name  of  the  appellant  altoge- 
ther, as  he  wafi  clearly  liable  in  respect  of  the 
toll-house ;  they  ought  therefore  to  have  amended 
the  rate  by  striking  out  the  part  of  the  descrip- 
tion relating  to  the  tolls,  and  by  altering  the 
amount  to  that  which  would  make  the  rate  fairly 
represent  the  value  of  the  toll-house  enhanced 
in  the  manner  above  described.  Beg,  v.  The 
Assessment  Qmimittee  of  the  Bedmimter  UnioUj 
45  Law  J.  Rep.  M.C.  117 ;  Law  Rep.  1  Q.B.  D. 
508. 

(A)  Sporting  rights. 

10. — Where  the  owner  of  land  occupies  it 
himself  and  demises  the  right  of  sporting  to 
another,  the  right  of  sporting  is  severed  from 
the  occupation  of  the  land  within  the  meaning 
of  37  k  38  Vict.  c.  54.  s.  6.  sub-s.  2,  so  as  to  make 
the  lessee  of  the  right  of  sporting  rateable.  Beg. 
V.  Battle,  Sussex  (36  Law  J.  Rep.  M.C.  1 ;  Law 
Rep.  2  Q.B.  8),  distinguished.  Kewrieh  v.  The 
Chwrekwwrdens  and  Overseers  of  the  Parish  of 
QMsfield,  49  Law  J.  Rep.  M.C.  17 ;  Law  Rep.  6 
C.P.  D.  41. 
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ICATBS,  FoOB  lUTES. 


(0  Marhtt :  gtall. 

U,— The  appellant  rented  two  stalls  in  Bod- 
min market  year  by  year  at  a  rent  payable 
weekly.  The  stalls  in  question  had  been  put  up 
to  auction  and  were  bought  by  the  appellant 
and  used  by  him  on  market  days.  The  stalls 
thus  rented  were  capable  of  being  removed, 
and  there  was  no  agreement  that  they  should 
always  stand  on  the  same  identical  spot,  though 
the  appellant  had  a  right  to  retain  the  same 
relative  position  in  the  row : -Held,  that  there 
was  no  such  occupation  of  the  stall  as  rendered 
the  appellant  liable  to  be  rated  under  43  EUz. 
c.  2,  he  having  acquired  only  the  right  to  a  given 
stall  in  a  given  row,  and  not  the  right  to  place 
one  on  any  definite  portion  of  ground.  Spear  v. 
The  Guardiam  of  the  Bodmin  Union,  49  Law  J. 
Bep.  M.C.  69. 

(C)  Ratbablb  Value  and  Principle  op 

Assessment. 

(a)  Racecourse, 

12.— In  ascertaining  the  rateable  value  of 
land  used  as  a  racecourse,  the  assessment  com- 
mittee may  call  for  the  books  of  the  racecourse 
proprietors,  or  give  affirmative  evidence  of  the 
amounts  of  the  profits  made,  the  profits  being  a 
material  element,  though  not  a  test,  in  deter- 
mimng  the  rateable  value.  Reg.  v.  Verrall,  46 
Law  J.  Rep.  M.C.  29;  Law  Rep.  1  Q.B.  D.  9. 

[And  see  Colonial  Law,  51.] 

(>)  Ctmal :  1und»  of  a  like  quality. 

13.— By  62  Geo.  3.  c.  196.  s.  101,  it  was  enacted 
that  the  lands,  whether  covered  with  water  or 
not,  belonging  to  a  canal  company,  should  be 
rateable  and  chargeable  to  the  maintenance  of 
the  poor,  and  to  all  other  parochial  rates  and 
taxes  in  the  several  parishes  and  places  where 
the  ^me  should  be  respectively  situate, according 
to  their  quantity  and  quality,  and  should  be 
charged  and  assessed  in  like  manner  as  lands  of 
a  like  quality  in  the  respective  parishes  where 
the  same  should  be  situate  were  or  should  be 
assessed  or  chai^ged.     The  canal  was  made,  and 
at  the  time  of  the  assessment  appealed  against 
all  land  adjoining  the  canal  in  the  respondents' 
^parish  had  been  built  upon  except  that  in  the 
Regent's  Park.    The  appellants  appeared  in  the 
valuation  list  in  respect  of  their  property  de- 
scribed as  "  canal,  towing-path,  sloping  banks 
and  locks,"  being  land  of   about  twenty-one 
acres  in  extent.    The  respondents  assessed  the 
appellants  at  an  amount  calculated  in  the  follow- 
ing  manner :  Assuming  the  area  occupied  by  the 
canal  and  towing-path  to  be  covered  with  build- 
ings simUar  in  rateable  value  to  the  buildings 
ad]oimng  the  canal,  allowing  for  the  nectary 
roads,  access,  &c,  they  took  a  proportionate  part 
of  such  rateable  value  as  representing  the  rate- 
able value  of  the  lands  so  covered  as  distin- 
fi^oished  from  the  buUdings  standing  upon  them : 
—Held,  that  the  mode  of  assessment  adopted 
by  the  respondents  was  wrong;  that  the  land 


occupied  by  the  canal  was  to  be  rated  as  land  of 
a  like  quality ;  that  is  to  say,  as  open  land  which 
never  could  be  built  upon,  but  which  might  per- 
haps have  some  enhanced  value  from  its  proxi- 
mity to  the  canal  and  adjoining  buildings,  as 
applicable  to  any  purpose  except  building  pur- 
poses. The  Company  of  Proprietors  of  tkeRegcntt 
Canal  v.  The  Auestment  Committee  of  St.  Paneras^ 
47  Law  J.  Rep.  M.C.  37 ;  Law  Rep.  3  Q.B.  D.  73. 

(e)  Shipyard :  enhancement  of  rahie  by 
machinery,  Jjre. 

14.— The  occupier  of  a  shipyard  was  rated  to 
the  relief  of  the  poor  in  respect  of  the  premises 
where  he  carried  on  the  business  of  building 
and  repairing  ships,  and  on  which  was  extensive 
machinery,  consisting  of  engines,  boilers,  cranes, 
lathes,  punching,  shearing,  riveting,  drilling  and 
planing  machines,  a  steam  hammer,  saw  benches, 
&c.   Some  of  these  machines  were  set  in  founda- 
tions built  for  them,  some  were  bolted  to  the 
walls  of  buildings  and  some  were  retained  in 
their  places  by  their  own  weight  merely.     The 
whole  could  be  removed  without  any  disturbance 
or  injury  to  the  freehold,  and  if  removed  could 
be  used  on  other  similar  premises,  each  machine 
being  a  separate  and  complete  article  in  itself, 
but  they  were  used  and  were  intended  to  be  per- 
manently used  in  the  shipbuilding  and  repair- 
ing business  carried  on  in  the  ya!nl,  which  was 
the  subject  of  the  assessment : — Held,  that  in 
assessing  the  shipyard,  the  machinery  was  to  be 
taken  into  account  as  enhancing  the  rateable 
value  of  the  premises,  for  the  reason  that  the 
whole  of  it  was  essentially  necessary  to  the 
business  of  building  and  repairing  ships,  to  which 
the  premises  were  devoted,  and  was  intended  to 
remain  permanently  attached  to  the  premises  so 
long  as   they  were  devote   to  that  purpose. 
Laing  v.  The  Overseers  of  Bisht^ncearmanth  and 
Assessment  Committee  of  Sunderland  Union,  47 
Law  J.  Rep.  M.C.  41 ;  Law  Rep.  3  Q.B.  D.  299. 

{d)  Waterworks, 

16. — Li    estimating   the   rateable  value  of 
waterworks,  in  a  parish  lying  partly  without 
and  partly  within  a  borough,  carried  on  by  the 
municipal  corporation,  as  a  local  board  under 
11  &  12  Vict.  o.  63  for  the  benefit  of  the  inhabit- 
ants of  the  borough,  any  restrictions  imposed 
by  the  statute,  affecting    the   profits  in  the 
hands  of  such  a  public  body  exercising  their 
powers  properly  for  the  benefit  of  the  inhabit- 
ants of  the  borough,   and  bona  fide  making 
their  rates  so  as  to  leave  a  small  margin  of 
profit,  are  to  be  regarded,  t^iough  the  statute 
does  not  expressly  limit  the  power  of  rating  to 
the  water  rate  to  the  sum  charged.    It  is  the 
profitable  occupation  as  it  actually  is,  and  not 
the  amount  which  such  a  body  as  a  trading 
company  carrying  on  business  solely  for  the  pur- 
pose of  profit  without  restriction  might  realise, 
which  is  to  determine  the  rateable  ^ue.    The 
deoisioQ  below  (46  Law  J.  Bep.  M.C.  »1)  af- 
firmed.   The  Mayor,  J^c,  of  Woreeiter  v.  Th6 
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Assestment  Committee  of  the  Droitmch  Utiion 
(App.),  46  Law  J.  Bep.  M.O.  241 ;  Law  Bep.  2 
Ex.  D.  49. 

(e)  Deductions, 

(1)  From  rent  by  tenant  of  mine, 

16. — The  exoeption  in  section  8  of  37  &  38 
Yict.  c.  54  to  the  right  of  a  tenant  of  a  mine  to 
deduct  one-half  of  the  rate  newly  imposed  by 
that  Act,  and  paid  by  him,  from  the  rent  pay- 
able to  his  lessor,  **  mUess  he  has  specifically  con- 
tracted to  pay  such  rate  in  the  eyent  of  the 
abolition  of  the  exemption,"  does  not  take 
effect  in  favour  of  the  lessor,  unless  the  lease 
has  in  terms  anticipated  the  imposition  of  this 
new  liability,  and  thrown  it  upon  the  tenant ; 
and  a  covenant  to  pay  the  rent  **  free  of  and 
from  all  rates,  taxes,  tithe,  rent  charges,  ex- 
penses and  deductions  whatsoever,  parliamen- 
tary, parochial  or  of  any  other  nature,"  will  not 
deprive  the  tenant  of  his  right  to  make  the  de- 
duction given  by  the  above  section — affirming 
the  decision  of  the  Court  below  (46  Law  J.  Bep. 
Q.B.  96).  The  Duke  of  Devonshire  v.  The  Bar- 
row  ffamatite  Steel  Ompany  {Idm.)  (App.),  46 
Law  J.  Bep.  Q.B.  435 ;  Law  Bep.  2  Q.B.  D.  286. 

(2)  Payment  of  rates  by  landlord :  notice  to 

overseers. 

17. — It  is  a  condition  precedent  to  the  over- 
seers of  a  parish  being  empowered  to  make  any 
abatement  or  deduction  from  a  poor  rate  under 
section  4,  sub-section  2,  of  the  Poor  Bate  As- 
sessment and  Collection  Act,  1869  (32  &  33 
Yict.  c.  41),  that  the  owner  of  the  rateable  here- 
ditaments should  g^ve  notice  to  such  overseers 
in  writing  that  he  is  willing  to  be  rated  in 
respect  of  all  such  hereditaments  of  which  he 
is  owner,  whether  the  same  be  occupied  or  not ; 
and  the  giving  of  such  notice  is  a  matter  which 
cannot  be  waived  by  the  overseers  who  are  in 
discharge  of  a  public  duty.  Therefore  where  no 
such  notice  was  given,  but  the  owner  (pursuant 
to  an  agreement  with  his  tenant,  the  occupier), 
paid  the  poor  rate  made  in  respect  of  the  house 
the  tenant  occupied,  and  was  allowed  by  the 
overseers  a  deduction  from  the  rate  not  exceed- 
ing the  limit  given  by  such  section  4,  sub-sec- 
tion 2,  but  which  deduction  was  not  authorised 
by  any  other  clause  in  the  Act,  it  was  held  that 
thero  had  not  been  such  a  payment  of  poor  rate 
as  was  by  the  Act  to  be  deemed  a  payment  of 
the  full  rate  by  the  occupier  for  the  purpose  of 
the  franchise,  and,  consequently,  that  such  oc- 
cupier was  not  entitled  to  the  borough  fran- 
chise under  section  3  of  the  Bepresentation  of 
the  People  Act,  1867.  BenneU  v.  Atkins,  48 
Law  J.  Bep.  C.P.  96;  Law  Bep.  4  C.P.  D.  80. 

(D)  Valuation  List. 

(a)  What  hereditaments  to  he  separately 

valued. 
18.— A  vainer  appointed  by  a  Union  Assess- 
ment Committee  to  prepare  a  valuation  list, 
furnished  a  valuation  list  in  which  he  valu^  a 


farm,  in  one  occupation,  in  its  entirety : — Held, 
that  this  was  a  sufficient  valuation  under  27  & 
28  Vict.  c.  39.  s.  4.  Ba/wlenoe  v.  The  Guardians 
of  Bursley  Union,  47  Law  J.  Bep.  M.C.  31 ;  Law 
Bep.  3  Ex.  D.  44. 

(b)  Time  for  prooeedi/ngs  7wt  imperative. 

10.— Section  42  of  32  &  33  Vict.  c.  67  is 
directory  and  not  imperative,  and  non-com- 
pliance with  its  directions  as  to  dates  does  not 
make  a  valuation  list  void,  which  was  in  &ct 
signed  and  approved  in  time  to  be  discussed 
and  adjudicated  upon,  on  the  hearing  of  ap- 
peals against  it  at  the  General  Assessment  Ses- 
sions, and  in  such  case  the  Justices  cannot, 
under  section  36,  order  another  list  to  be  made. 
Beg,  V.  Ingall,  46  Law  J.  Bep.  M.C.  113 ;  Law 
Bep.  2  Q.B.  D.  199. 

Quaere,  whether  neglect  on  the  part  of  those 
who  have  undertaken  a  public  duty  may  not 
make  them  liable  in  an  action  at  the  suit  of 
any  one  who  has  suffered  damage  through  their 
non-compliance  with  the  directions  of  the  sta- 
tute.   Ibid. 

{e)  Supplemental  list :  Tvater  company. 

20. — During  the  first  year  after  a  quinquen- 
nial valuation  list  in  the  metropolis  had  come 
into  operation,  some  new  houses  were  con- 
nected by  means  of  service  pipes  with  a  water 
company's  mains  previously  existing  and  as- 
sessed in  the  quinquennial  list.  Such  connec- 
tions caused  an  increase  of  the  company's  gross 
receipts  arising  from  the  additional  rentals  de- 
rived from  the  new  houses ;  but  no  alteration 
was  made  in  the  mains  themselves,  the  service 
pipes  being  the  property  of  the  owners  or  occu- 
piers of  the  houses : — Held,  that  the  i>icreased 
rental  so  derived  constituted  an  alteration  of 
the  matters  stated  in  the  valuation  list,  within 
section  46  of  the  Valuation  of  Property  (Metro- 
polis) Act,  1869,  and  was  properly  taken  into 
account  in  a  supplemental  list  made  under  that 
section,  whereby  the  rateable  value  of  the  com- 
pany's mains  was  assessed  at  a  greater  amount 
than  it  had  stood  at  in  the  quinquennial  list. 
Beg.  V.  The  Assessment  Committee  of  the  Parish 
of  St.  Ma/ry,  Islington,  48  Law  J.  Bep.  M.C. 
123 ;  Law  Bep.  4  Q.B.  D.  308  (rum.  Beg.  v.  The 
New  Biver  Compaayy). 

(d)  Expense  of  preparing. 

21.— The  27  &  28  Vict.  c.  39  (Union  Assess- 
ment  Committee  Amendment  Act,  1864),  s.  7, 
enacts  that  when  the  overseers  of  a  parish  incur 
any  expense  in  making  out  any  valuation  list 
or  supplemental  list,  with  the  consent  of  the 
vestry,  they  may  charge  it  to  the  poor  rate  : — 
Held,  that  the  consent  of  the  vestry  need  not 
be  given  before  the  expense  is  incurred.  Beg. 
V.  The  Overseers  of  ChorUon-upon-Medlook,  45 
Law  J.  Bep.  M.C.  33 ;  Law  Bep.  1  Q.B.  D.  62. 

22. — The  duties  of  a  vestry  clerk  under  sec- 
tion 7  of  the  Vestry  Clerks  Act  (13  &  14  Vict, 
c.  57)  do  not  include  that  of  preparing  a  valua- 
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tion  list  under  the  Valuation  (Metropolis)  Act, 
1869  (32  Sc  83  Yict.  c.  67) ;  bat  the  overseen 
may  employ  the  vestry  derk  to  prepare  such 
list,  and  if  they  do  so,  may  charge  lus  reason- 
able remuneration  therefor,  not  Hmiring  it  to 
his  actual  disbursements,  upon  the  poor  rate 
under  the  Union  Assessment  Committee  Amend- 
ment Act,  1864  (27  &  28  Vict.  c.  89.  s.  7).  Meg, 
V.  Oumberlege,  46  Law  J.  Rep.  M.C.  214 ;  Law 
Bep.  2  Q.B.  D.  366. 

(e)  Action  agahut  tuseumant  eommittee, 

28. — An  assessment  committee,  being  unin- 
corporated and  merely  a  select  body  of  guar- 
dians, cannot  be  sued  in  an  action  as  a 
committee,  neither  are  the  various  members 
thereof  personally  liable  for  acts  done  by  them 
as  members  of  the  committee.  The  Leioeater 
Waterworks  Company  v.  The  Aaesgment  Com* 
mittee  of  Barrow  Union,  and  NvtUUl,  48  Law 
J.  Rep.  M.C.  41 ;  Law  Rep.  4  Q.B.  D.  18. 

The  plain tifEs'  company  complained  in  1872 
of  being  over-assessed  with  reference  to  certain 
works  which  belonged  to  them,  and  which  passed 
through  some  parishes  in  the  Barrow  Union; 
they  accordingly  brought  appeals,  which  the 
assessment  committee  defended  in  the  name  of 
the  guardians,  in  pursuance  of  27  &  28  Vict. 
c.  39.  8.  2.  In  1872  the  committee  in  question 
consisted  of  twelve,  the  defendant  N.  being 
chairman  and  S.  vice-chairman  of  the  com- 
mittee. On  the  8th  of  June,  1872,  a  meeting 
was  held,  at  which  the  waterworks  company 
were  represented  by  the  chairman,  and  the 
guardians  of  the  B.  Union  by  the  assessment 
committee ;  and  it  was  unanimously  agreed  that 
the  question  as  to  the  rateable  value  of  the 
plaintiffs'  works  should  be  settled  by  an  arbi- 
trator ;  and  that,  pending  the  n<^otiations,  the 
appeals  should  be  respited.  An  agreement  was, 
on  the  29th  of  June,  accordingly  drawn  up 
and  signed  by  the  plaintiffs,  and  by  the  defen- 
dant N.  "  as  chairman  for,  and  on  behalf  of  the 
assessment  committee  of  the  Barrow  Union,"  by 
which  the  disputes  between  the  parties  were 
referred  to  arbitration,  and  the  costs  of  the 
proceedings  left  in  the  discretion  of  the  arbi- 
trator. There  was  no  Judge's  order,  or  order 
of  Sessions,  ordering  or  authorising  the  refer- 
ence. The  reference  was  held,  and  the  award 
published  early  in  1874,  in  favour  of  the  plain- 
tiffs, the  costs  of  the  reference  being  also  given 
to  them.  Accordingly  the  plaintiffs  now  brought 
this  action  to  recover  the  expenses  connected 
with  the  reference,  which  they  had  been  com- 
pelled to  pay  on  taking  up  the  award,  but 
which  the  defendants  declined  to  refund.  It 
was  admitted  that  the  assessment  committee 
in  all  their  proceedings  were  acting  with  the 
approval  and  consent  of  the  g^uardians  of  the 
union: — Held,  that  the  defendants  were  not 
liable,  and  that  the  action,  if  maintainable  at 
all,  should  have  been  brought  against  the 
guardians  of  the  Barrow  Union.    Ibid. 

Whether,  in  the  absence  of  a  Judge's  order. 


or  order  of  Sessions,  under  Baines's  Act  (12  k 
18  Vict.  c.  45.  ss.  12, 13),  the  guardians  of  the 
union  would  have  been  liable,  under  the  cir* 
cumstances  above  mentioned,  if  sued  within 
the  period  limited  by  22  k  23  Vict.  c.  49.  s.  2-> 
Quaere.    Ibid. 

(E)  Rbooykbt  of:  Distbbsb  Warrant. 

24. — A  Justice  of  the  peace  sitting  to  issue 
a  warrant  of  distress  for  the  recovery  of  poor 
rates  is  not  a  Court  of  summary  jurisdiction 
within  the  meaning  of  the  Summary  Jurisdic- 
tion Act,  1879  (42  &  43  Vict.  c.  49),  and  the 
provisions  contained  in  that  statute  in  no  way 
affect  or  apply  to  proceedings  for  the  recovery 
of  poor  rates.  Reg,  v.  Priee^  49  Law  J*  Rep. 
M.C.  49 ;  Law  Rep.  6  Q.B.  D.  300. 

(F)  AppBAia. 

(a)  JurUdietion  of  Court  of  Appeal, 

26. — The  decision  of  the  Queen's  Bench 
Division  in  the  matter  of  a  poor  rate,  first,  is 
not  a  mere  opinion  but  a  judgment  binding  on 
the  sessions ;  secondly,  is  an  order  within  sec- 
tion 19  of  Uie  Judicature  Act,  1873,  as  inter- 
preted by  section  100.  It  is  therefore  subject 
to  appeal.  The  OverteerB  of  the  Foreign  of  Wal- 
sall and  the  Mayor,  J^c,  of  WalsaU  v.  The  Lon- 
don and  North  Western  Bailway  Company 
(H.L.),  48  Law  J.  Rep.  M.C.  166;  Law  Rep.  4 
App.  Cas.  467,  reversing  the  Court  below,  47 
Law  J.  Rep.  Q.B.  711 ;  Law  Rep.  3  Q.B.  D.  457. 

(b)  Condition  precedent  to  appeal. 

26. — By  the  Union  Assessment  Committee 
Amendment  Act  (27  Sc  28  Vict.  c.  39.  s.  1)  it  is 
enacted  that  no  person  shall  appeal  to  sessions 
against  a  poor  rate  made  in  conformity  with 
the  valuation  list  approved  by  the  assessment 
committee,  unless  he  shall  have  given  to  such 
committee  notice  of  objection  against  the  list, 
and  shall  have  failed  to  obtain  such  relief  in 
the  matter  as  he  deems  just: — Held,  that  a 
person  who  has  given  notice  of  objection  to  a 
valuation  list,  and  ^led  to  obtain  relief  from 
the  assessment  committee,  before  a  poor  rate  is 
actually  made  in  conformity  with  the  list,  need 
not,  under  27  &  28  Vict.  c.  39.  s.  I,  make  fresh 
application  for  relief  to  the  assessment  com- 
mittee after  the  rate  is  made,  as  a  condition 
precedent  to  an  appeal  against  the  rate.  Beg. 
V.  The  JusHces  of  Wiltshire,  48  Law  J.  Bep. 
M.C.  142 ;  Law  Rep.  4  Q.B.  D.  326. 

(2)  OTHER  RATES  AND  ASSESSMENTS. 

Borough  rate :  appeal :  application  to  assets- 
merit  committee.  [See  Municipal  Cobpoba- 
TION,  19.] 

Qnmty  rate :  liaHUty  of  borough  to  contribute 
to.    [See  Municipal  Corporation,  17.] 

Metropolitan  district  rate :  inequality  of  benefit : 
exemption  of  pa/rt  of  a  parish,    [See  Mbtro- 

POLIB,  17.] 
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Paving  rates.  [See  Mbtbopolis,  6-10 ;  Pub- 
lic Health  Act,  18-29.] 

8anit<vry  pwrpotes  in  borough.  [See  Public 
Health  Act,  14.] 

Sewers  rates.  [See  Metbopolis,  13-15 ;  Pub- 
lic Health  Act,  29,  30.} 

RATIFICATION. 

Infant^  hy^  of  contract  made  during  ii^ancy, 
[See  Infant,  16-18;  Voluntabt  Settle- 
ment, 5.] 

Prinoipalt  hy,  of  acts  of  agent.  [See  Company, 
A  2,  D  25 ;  Mabine  Insubancb,  5, 14 ;  SHIP- 
PING Law,  S.] 

REAL  SECURITIES. 
I'wettmewt.    [See  Tbust,  B  3.] 

RECEIPT. 

ActuaXy  of  goods  sold,  [See  Fbaudb,  Statute 
OP,  4.] 

BUX  of  sale  requiring  registration.  [See  Bill 
OF  Sale,  3,  6.] 

Ihwer  to  giw,  hy  antieipation.  [See  Tbust, 
D8.] 

RECEIVER. 

(A)  Appointmbnt  OF. 

(a)  Jurisdiction  to  appoint. 

(h)  When  Court  wiU  appoint. 

(o)  Interim  reeeivor. 

(d)  ReeeiMr  in  lieu  of  sequestration, 

(d)  When  complete. 

(B)  Powers  and  Duties  of. 

(a)  Power  to  issue  debtor's  summons. 

(&)  JReeeieer  in  debenture  holder^s  action: 

payment  of  claims  of  strangers. 
(0)  Writ  of  possession  granted  to. 
(d)  Sequestration  against:  disobedience  to 

four-day  order. 

(A)  Appointment  op. 
(a)  Jurisdiction  to  appoint. 

1.— A  receiyer  may  now  be  appointed  in  a 
partnership  suit  at  the  instance  of  the  defen- 
dant. Sargant  v.  Heed,  45  Law  J.  Rep.  Chanc. 
206;  Law  Rep.  1  Ch.  D.  600. 

2. — Circumstances  under  which  the  Court 
will,  in  the  exercise  of  its  discretion,  appoint  a 
receiver  in  an  administration  suit,  notwithstand- 
ing that  a  receiver  has  been  appointed  in 
another  suit  instituted  in  the  Lo^  Mayor's 
Court  for  the  administration  of  the  same 
estate.  Notha/rd  v.  Proctor  (App.),  46  Law  J. 
Rep.  Chanc.  302 ;  Law  Rep.  1  Ch.  D.  4. 

Semble,  a  decree  for  administration  may  be 
made  on  a  biU  for  a  receiver  pendente  lite  after 
probate.    Ibid. 

3. — The  plaintiff  was  legal  mortgagee  over 
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some  property  and  equitable  mortgagee  over 
other,  the  properties  being  mixed,  and  the 
whole  compris^  in  one  security.  On  motion 
for  the  appointment  of  a  receiver  over  the 
whole, — Held,  that  the  Judicature  Act,  1873, 
gave  the  Court  power  to  appoint  a  receiver 
over  the  legal  as  well  as  the  equitable  property, 
where,  as  in  this  case,  it  was  <'just  or  con- 
venient "  to  do  so.  Pease  v.  Fletcher,  45  Law 
J.  Rep.  Chanc.  265 ;  Law  Rep.  1  Ch.  D.  273. 

(V)  When  Court  will  appoint. 

4. — In  cases  of  urgency  the  Court  will  ap- 
point a  receiver  before  service  of  the  writ  in  an 
action.  In  re  Ws  estate.  H.  v.  JGT.,  45  Law  J. 
Rep.  Chanc.  749 ;  Law  Rep.  1  Ch.  D.  276. 

6. — Receiver  and  manager  of  the  property 
of  a  limited  mining  company  appointed  on  in- 
terlocutory application.  Peek  v.  The  TrUusaran 
Coal,  Iron  and  Steel  Company,  45  Law  J.  Rep. 
Chanc.  281 ;  Law  Rep.  2  Ch.  D.  115. 

6. — ^A  petition  was  presented  for  winding 
up  a  company,  and  a  winding-up  order  was 
made  and  a  liquidator  appointed.  Between  the 
date  of  the  presentation  of  the  petition  and 
the  date  of  the  winding-up  oider  an  action 
was  brought  against  the  company  by  trustees 
for  debenture  holders,  and  upon  an  interlocutory 
application  an  appointment  was  made  of  two 
persons  as  receivers  of  the  company's  property. 
The  Court  now  granted  an  application  made  by 
the  liquidator,  and  discharged  the  order  ap- 
pointing the  receivers  on  the  ground  that  it 
was  desirable  to  have  one  receiver  and  not 
three,  and  that  the  li(|tiidator  was  the  |n*oper 
person  to  be  receiver.  Campbell  v.  Compagnie 
BhUrale  de  BeUegarde,  45  Law  J.  Rep.  Chanc. 
386 ;  Law  Rep.  2  Ch.  D.  181. 

7. — A  member  of  the  firm  of  solicitors 
acting  for  the  plaintiff  in  an  administration 
action  cannot  properly  b^  appointed  receiver 
in  the  action.  In  re  •  Lloyd.  Allen  v.  Lloyd 
(App.),  Law  Rep.  12  Ch.  D.  447. 

Appointment  of  receiver  and  manager  at  in- 
.  stance  qfjudgTnent  creditor.    [See  Railway, 
80.] 

On  application  of  unpaid  vendor  against  com- 
pany in  liquidation.    [See  Company,  H  101.] 

Cn   application   of  judgment   creditor.      [See 
Judgment,  3.] 

(0)  Interim  receiver. 

8. — While  an  appeal  is  pending,  by  special 
leave  of  the  Court  of  Appeal  notice  of  motion 
may  be  given  for  the  appointment  of  a  re- 
ceiver and  manager  under  the  Judicature 
Act,  1873,  s.  25.  sub-s.  8,  without  making  an 
application  to  the  Divisional  Court  or  a  Judge. 
Security  need  not  be  given  under  Order  LII. 
rule  4.  Syde  v.  Warden  (App.),  Law  Rep.  1 
Ex.  D.  309. 

0. — Immediate  appointment  of  interim  re- 
ceiver of  chattels  comprised  in  an  agreement 
to  execute  a  bill  of  sale  in  a  case  where  there 
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was  imminent  danger  of  the  mortgagor's  bank- 
raptcy.  Taylor  v.  EckertHey  (App.),  46  Law  J. 
Bep.  Chanc.  627 ;  Law  Bep.  2  Ch.  D.  303. 

10. — ^A  reoeiver  was  appointed  in  an  admini- 
stration action,  after  the  death  of  the  sole  de- 
fendant, an  ezecatriz,  pending  the  appoint- 
ment of  a  fresh  personal  representative  of  her 
testator.  Coik  v.  Pa/rher,  48  Law  J.  Bep. 
Chanc.  691 ;  Law  Bep.  12  Ch.  D.  293. 

[And  see  Pabtition,  7.] 

(il)  Receiver  in  lieu  of  iequettration. 

II. — In  an  action  and  cross-action  heard  to- 
gether the  original  plaintiff  obtained  judgment 
for  payment  to  him  by  the  defendant  of  his 
taxed  costs  in  the  cross-action,  and  on  non- 
payment issaed  a  subpcena  for  costs,  but  conld 
not  serve  it,  because  he  could  not  ascertain  the 
defendant's  address.  The  plaintiff  then  moved 
for  a  receiver  of  the  dividends  on  certain  funds 
(not  the  subject  of  the  actions),  standing  in  the 
names  of  trustees,  and  to  which  dividends  the 
defendant  was  entitled  for  life.  Between  the 
date  of  the  notice  and  the  hearing  of  the 
motion,  the  defendant  filed  an  affidavit  dis- 
closing her  address,  and  alleging  that  she  had 
never  intended  to  evade  service.  The  trustees, 
and  various  incumbrancers,  having  charging 
orders  on  the  funds,  were  not  before  the  Court : 
— ^Held  (on  the  authority  of  The  Anglo'ItoHan 
Bank  V.  Jkwies,  47  Law  J.  Bep.  Chanc.  833), 
that  the  Court  is  empowered  by  section  26, 
sub-section  8,  of  the  Judicature  Act,  1873,  to 
appoint  a  receiver  in  such  a  case,  and  tiiat 
the  application  was  one  which  ought  to  be 
granted.  Bryant  v.  BuU.  Bull  v.  BryiMt,  48 
Law  J.  Bep.  Chana  326 ;  Law  Bep.  10  Ch.  D. 
163. 

(e)  When  oomplete. 

12« — When  a  receiver  is  appointed  <*upon 
giving  security,"  Ma  appointment  does  not  take 
effect  until  the  chief  clerk  has  certified  that  the 
security  is  perfected.  Till  this  has  been  done 
the  reoeiver  has  no  right  to  take  possession,  and 
an  interference  with  his  possession  is  not  a  con- 
tempt of  Court.  Decision  of  Malins,  V.C,  re- 
versed. Edwardi  v.  Edwwrd*  (App.),  46  Law  J. 
Bep.  Ch.  391 ;  Law  Bep.  2  Ch.  D.  291. 

(B)  POWBBS  AND  DUTIBS  OF. 

{a)  Power  to  %$tue  debtor's  tttmmons, 

13. — ^A  receiver  in  Chancery  has  a  right, 
without  any  authority  or  direction  from  the 
Court  of  Chancery,  to  issue  a  debtor's  summons 
to  compel  payment  of  a  debt  due  to  him  in  his 
character  of  receiver.  Ew  parte  Ha/rrit;  in  re 
Zervis,  46  Law  J.  Bep.  Bankr.  71 ;  Law  Bep.  2 
Ch.  D.  423. 

(h)  Beceiver  in  debenture  kolder^s  action :  pay- 
ment of  claims  of  strangers. 

14. — ^A  summons  in  a  debenture  holder's 
action  for  an  order  directing  the  receiver  in  the 


action  to  pay  claims  by  Strang^  to  the  action 
for  worUxig  expenses  was  dismissed  for  want  of 
jurisdiction.  Broeklebank  v.  Tke  East  London 
BaUnfay  Company,  48  Law  J.  Bep.  Chanc.  729 ; 
LawBep.  12Ch.D.839. 

(fi)  Writ  of  possession  grafted  to. 

15.. Under  Boles  of  Court,  Order  XLYIIL, 
a  writ  of  possession  is  now  substituted  for  the 
writ  of  assistance,  whether  between  parties  or 
as  against  strangers  to  the  action.  HaU  v.  HaU^ 
47  Law  J.  Bep.  Chanc.  680. 

(d)  Sequestration  against:  disobedience  tofowr- 

day  order. 

16. — Sequestration  may  issue  without  leave 
of  the  Court  under  Order  XUL  rules  2,  20,  and 
Order  XLYU.  against  the  estate  of  a  receiver 
or  other  person  disobeying  a  four-day  order  of 
Court,    aprunt  v.  Pugky  Law  Bep.  7  Ch.  D.  667. 

Admiraity  practice :  co-owncrskip  suit.  [See 
Adhiraltt,  44.] 

Lands  Clauses  Act:  rent  ekarge:  right  of 
holder  to  enter  as  against  reoHrer  of  under- 
taking,    [See  Lands  Clauses  Act,  1.] 

BBCEIVINa  STOLEN  GOODS. 

On  the  23rd  of  June  a  wife  left  her  husband's 
house  at  Burslem,  taking  with  her  a  quantity  of 
money  and  other  articles  belonging  to  her  hus- 
buid.  The  prisoner,  who  was  a  policeman  sta- 
tioned in  the  same  place  at  the  time,  called,  and 
saw  the  husband  a  few  days  afterwards,  and 
again  about  a  week  after  that,  and  continued  in 
the  force  at  that  place  till  the  24th  of  July.  In 
the  October  following  the  prisoner  and  the  wife 
were  found  together  in  Belfast,  in  possession  of 
the  husband's  property.  The  prisoner  had  actual 
manual  possession  of  a  portion  of  the  property. 
They  were  proved  to  have  committed  adultei^ 
at  CHiester  in  the  preceding  August.  The  pri- 
soner was  tried  and  convicted  on  the  oount  in 
the  indictment  which  charged  him  with  receiv- 
ing the  goods  knowing  them  to  have  been 
stolen : — Held,  that  there  was  no  evidence  of  a 
taking  of  the  goods  by  any  one  other  than  the 
wife ;  that  a  wife  cannot  be  oonvicted  of  stealing 
her  husband's  goods  alone,  notwithstanding  her 
adultery ;  and,  therefore,  that  the  prisoner  could 
not  be  convicted  of  receiving  from  her  goods 
taken  by  her  alone,  and  without  his  participation. 
Beg.  V.  Kenny  (C.C.B.),  46  Law  J.  Bep.  M.C. 
166 ;  Law  Bep.  2  Q.B.  D.  307. 

Beg.  V.  Beer  (L.  &  C.  240)  and  Beg.  v.  Feather- 
stone  (Dears.  C.C.  369)  corrected  by  a  reference 
to  the  Law  Journal  Beports  in  32  Law  J.  Bep. 
M.C.  33,  and  23  Law  J.  Bep.  M.C.  127,  respec- 
tively.   Ibid. 

BBCITAL. 
Estoppel  by.    [See  Bahkbuptcy,  M  36.] 
Mistake :  nHU.    [See  Advancement,  6.] 
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Vendor  a/nd  pvrehaser :  recital  vn,  deed  more 
than  twenty  years  old,  [See  Vjeendob  and 
PUBCHASBB,  36.] 

RECOGNIZANCE. 

[Recogmzance  to  be  taken  ont  of  Court  ander 
order  of  Court  of  Bunmiary  jurisdiction.  42  & 
43  Vict.  c.  49.  8.  42.] 

Notice  to  enter  recognizanoe  to  try  a^^peal,  [See 
Albhouse,  3.] 

RECONVERSION. 
[See  Tbubt,  B  1-7.] 

RECOVERY  OF  LAND. 

[See  MOBTGAGE,  40;  Pbactigb,  Q  2-6,  U  11, 

W37.] 

RECTIFICATION. 

Lease :  olerical  error,     [See  Deed,  3.] 

JRegister  of  shareholders,  [See  CoMPAinr,  D  66, 
82.  93.] 

Settlement,  of,    [See  Settlement,  26-31.] 

2Vade  marks,  of  register  of,  [See  Tbade  Mabk, 
6.] 

REDEMPTION. 
Loan,  of,  by  drawing  of  bonds.    [See  Bond,  1.] 
Mortgage,  of,    [See  Mobtgage,  21, 68-62.] 

REDUCTION  OF  CAPITAL. 
[See  Company,  D  61-66.] 

RE-ENTRY. 
Ponfer  of.     [See  Specific  Pebfobmance,  19.] 

REFEREE. 
[See  Pbactice,  Y.] 

REFERENCE. 
[See  Abbitbation,  1-10.] 

REFORMATORY. 

[Statutory  provisions  in  reference  to.  39  & 
40  Vict.  0.  79.  8.  16 ;  40  &  41  Vict.  c.  21.  s.  62.] 

The  expense  of  providing  a  prisoner  sentenced 
to  be  detained,  after  a  term  of  imprisonment,  in 
a  reformatory  school,  with  clothing  suitable  for 
his  admission  to  the  school,  is  an  expense  in- 
curred for  the  "maintenance  of  a  prisoner** 
to  be  borne  by  the  Prison  Commissioners,  under 
section  4  of  the  Prison  Act,  1877.  I^  Prison 
Commiseimers  v.  The  Corporation  of  Liverpool 


(App.),  49  Law  J.  Rep.  Q.B.  481 ;  Law  Rep.  6 
Q.B.  D.  332,  afi&rining  the  decision  of  the  Court 
below,  48  Law  J.  Rep.  Q.B.  436 ;  Law  Rep.  4 
Q.B.  D.  329. 

REFRESHERS* 
[See  Costs,  97.] 

REFRESHMENT-HOUSE. 

[See  Public  Entebtainment.] 

[Provisions  as  to  licensing,  ko,  43  &  44  Vict, 
c.  20.  88.  40-48.] 

REGISTRATION. 

[The  law  in  Ireland  relating  to  the  registra- 
tion of  births  and  deaths  amended.  43  ^  44 
Vict.  c.  13.] 

[Further  provisions  for  the  r^gisjkration  of 
deaths,  marriages  and  births,  occurring  out  of 
the  United  Kingdom  among  officers  and  soldiers 
of  H.M.*s  forces  and  their  families.  42  Vict, 
c.  8.] 

Notice:  register:  county, 

L — A  purchaser  or  mortgagee  is  not  bonnd  to 
make  any  enquiries  with  a  view  to  the  discovery 
of  unregistered  instruments,  though  he  may  be 
bound  by  actual  knowledge  of  such  instruments. 
Decision  of  the  Master  of  the  Rolls  (reported  46 
Law  J.  Rep.  Chanc.  43)  affirmed.  Lee  v.  Clvtton 
(App.),  46  Law  J.  Rep.  Chanc.  48. 

[And  see  Mobtoage,  30.] 

Begigtration  of  Us  pendens. 

2. — Applications  under  the  30  &  31  Vict.  c. 
47,  for  vacating  of  the  registration  ot  &  Us 
pendens  after  the  determination  of  the  litigation, 
should  be  made  by  motion  or  otherwise  in  the 
matter  of  the  Act,  and  of  the  action,  suit  or  pro- 
ceeding. Clutton  v.  Lee,  46  Law  J.  Rep.  Chanc. 
684 ;  Law  Rep.  7  Ch.  D.  641. 

Baptism  in  India,  qf:  cepies  of,  admissible,  [See 
Byidbnce,  19.] 

BiU  of  sale,  of,    [See  Bill  of  Sale,  1-80.] 

Company,  of    [See  Company,  C] 

Contract  for  fitUy  paid-vp  shares,  of     [See 
Company,  D  66-62.] 

Copyright,  qf.    [See  Copybioht,  1.] 

Mortgage  to  director,  qf,    [See  COMPANY,  D  16.] 

Besdution  for  compaition  or  liquidation,  qf, 
[See  Bankbuptcy,  K  2-16,  L  1-7.] 

Shareholders  of  company,  of,  [See  Company, 
D  73-82.] 

Ship :  Umitation  qf  UabUity :  unregistered  vessel 
not  entitled  to,  [See  Shipping  Law,  E  7, 
23.] 

Trade  mark,  qf,    [See  Tbade  Mabk,  1-13.] 

Voters,  qf,    [See  Pabliamsnt,  7-80.] 
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BEHEARma. 
[See  PRAOnOB,  B  1,  4.] 

RE-INSUBANCB. 
[See  Makimb  Inbubanoe,  3,  26.] 

RELEASE. 

Where,  in  consideration  of  certain  payments 
by  an  executrix,  persons  interested  in  the  estate 
gave  a  release  of  all  claims  on  the  estate  to  the 
execatrix,  and  it  being  afterwards  discovered 
that  property  in  which  the  testator  was  entitled 
to  a  share  had  daring  his  life  been  sold  at  an 
undervalue,  the  executrix  instituted  a  suit  to  set 
the  sale  aside,  and  recovered  therein  a  large  sum 
of  money  as  part  of  the  testator's  estate : — Held, 
that  the  persons  who  gave  the  release  were  enti- 
tled to  share  in  the  money  so  recovered.  Htm* 
JiMU  v.  Jaek»<m  (2  Mac.  k.  Q.  372)  distinguished. 
Twmer  v.  Tuflmer,  HaU  v.  T^tmer,  Law  Bep.  14 
Ch.  D.  829. 

Coventmt^  of,  by  gtatute.    [See  PuBUC  Hbalth 
Act,  32.] 

Deht  due  from  legatee,  of    [See  Lboact,  4,  5.] 

One  joint  debtor,  of,    [See  Bankbuptoy,  D  15.] 

BBLIGIOUS  EDUCATION. 
[See  Infant,  23,  24.] 

REMAINDER. 

Aoveleration  of      [See  Will  Constbuction, 
LI.] 

Coatingewt  or  vested.     [See  Contingent  Bb- 
maindsb.] 

BEMOTENESS. 

(a)  6Hft  to  meohanies*  institution, 

lb)  Contract  to  give  right  ofjfre-emption, 

(0)  Annuity  or  absolute  gift. 

(d)  Qift  to  children  of  A.  at  tte&nty-Jive. 

(e)  Gift  to  unborn  children :  cypres. 

(/)  Gift  to  a  class :  inembers  of  class  not  aU 

•ascertainable  within  period. 
(^)  Restraint  on  anticipatiim. 
(A)  Forfeitwre  clause  on  change  of  religi4m, 
(i)   Appointfuent  under  special  power. 
(Ji)  Shifting  clause :  leaseholds. 

(a)  Qift  to  mechanics'  institution. 

1. — A  gift  to  a  building  fund  of  a  mechanics' 
institution  established  and  maintained  by  sub- 
scriptions of  its  members  to  provide  them  with 
a  library,  reading-room,  lectures,  and  the  like, 
and  capable  of  dissolution  only  by  nine-tenths 
of  the  members  present  at  a  general  meeting,  is 
a  gift  tending  to  perpetuity  and  void.  In  re 
Dutton :  ex  parte  Peake,  48  Law  J.  Bep.  Ezch. 
360;  Law  Bep.  4  Ex.  D.  64. 


(fi)  Oontraet  to  give  right  of  pre-ewijstum. 

2. — A.  conveyed  land  to  B.,  reserving  the 
minerals,  and  covenanted  that  in  came  he,  his 
heirs  or  assigns  should  at  any  time  sell  the 
minerals  under  the  adjoining  land,  he»  his  heiis 
or  assigns  would  offer  to  B.,  his  heirs  or  assigns, 
the  reserved  minerals  at  the  same  price  per 
acre: — Held,  that  the  covenant  was  not  ob- 
noxious to  the  rules  against  perpetuities,  and 
the  offer  must  be  made  in  writing.  The  Bit- 
mingham  Canal  Company  v.  Cartwright^  48  Law 
J.  Bep.  Chanc.  662 ;  Law  Bep.  11  Ch.  D.  421. 

((t)  Annuity  or  absolute  gift, 

3. — Gift  of  an  annuity  to  A.  for  life,  and  after 
her  death  to  her  children  equally  for  life,  and 
after  the  death  of  the  survivor  to  X.,  Y.  and  Z. 
equally ;  A.  having  died  without  issue : — Held, 
that  the  gift  to  X.,  Y.  and  Z.  was  not  void  for 
remoteness,  and  that  they  took  the  capital  ab- 
solutely as  tenants  in  common.  EvamsY.  Walker^ 
Law  Bep.  3  Ch.  D.  211. 

(<0  Qift  to  children  of  A.  at  tnenty-five. 

4. — A  testator  gave  aU  his  estate  and  effects 
to  trustees,  upon  trust  for  such  of  the  children 
of  his  daughter  A  as  should  attain  the  age  of 
twenty-five.  The  eldest  child  attained  twenty- 
five  in  the  lifetime  of  the  testator :— Held,  that 
the  gift  was  not  void  for  remoteness,  because 
the  class  to  take  was  ascertained  at  the  death  of 
the  testator.  In  re  Hoof.  Piohen  v.  Matthews, 
48  Law  J.  Bep.  Chanc.  160 ;  Law  Bep.  10  Ch.  D. 
264. 

6. — ^A  testator  devised  real  estate,  unto  and 
to  the  use  of  trustees,  their  heirs  and  aligns, 
upon  trust  to  permit  his  wife  to  receive  the 
rents  during  her  life;  and  after  her  decease^ 
subject  to  certain  trusts  for  accumulating  the 
rents  in  the  meantime  so  long  as  the  same  could 
legally  operate,  to  stand  possessed  of  the  said 
real  estate  in  trust  for  the  youngest  grandson 
of  A.  who  should  be  living  at  the  decease  of  his 
wife,  and  should  then  have  attained,  or  should 
live  to  attain,  the  age  of  twenty-five  years,  for 
life ;  and  after  his  decease,  upon  trust  for  his 
first  and  other  sons  in  tail  male.  The  widow  of 
the  testator  died  in  1879.  At  that  time  the 
youngest  grandson  of  A.  had  attained  twenty- 
one,  but  luui  not  attained  twenty-five : — Held, 
that  there  being  no  words  .in  the  will  which 
would  have  the  effect  of  vesting  the  property  in 
the  youngest  grandson  before  he  attained 
twenty-five,  this  gift  was  void  for  remoteness. 
The  testator,  by  a  codicil,  gave  an  annuity  of 
100;.  to  E.  S.  during  her  life,  and  charged  the 
same  upon  certain  specified  real  estate,  with 
usual  powers  of  distress  and  entry  in  case  the 
annuity  should  be  in  arrear : — Held,  that  the 
personal  estate  was  the  primary  fund  for  pay- 
ment of  the  annuity.  Patching  v.  Barnetty  49 
Law  J.  Bep.  Chanc.  666. 

{e)  Qift  to  unborn  children :  cypres. 
6.—  A  testator  devised  his  freehold  and  copy- 
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hold  estates  to  trustees,  upon  trnst  to  pay  the 
income  to  his  unmarried  daughter  during  her 
life,  and  after  her  decease,  if  she  should  marry 
and  have  children,  to  her  children  during  their 
lives,  and  in  like  manner  to  their  chUdren,  each 
family  taking  among  them  their  father's  or 
mother's  shares.  On  a  petition  by  the  daughter, 
who  was  unmarried, — Held,  that  the  limitation 
to  her  unborn  children  was  not  void  for  remote- 
ness, and  that  she  did  not  take  an  estate  in  fee, 
nor  an  immediate  estate  tail,  but  a  life  estate, 
and  that  her  children,  if  she  should  have  any, 
would  take  life  estates  also.  Hampton  v.  Hoi- 
many  46  Law  J.  Bep.  Chanc.  248 ;  Law  Bep.  5 
Ch.  D.  183. 

The  dictum  in  Hayes  v.  Hayes  (4  Buss.  311} 
is  not  law.    Ibid. 

The  Court  has  no  jurisdiction  to  decide  ques- 
tions as  to  future  rights,  and  therefore  no  de- 
cision was  given  on  the  effect  of  the  ultimate 
limitation ;  but  semble,  the  effect  was  to  give 
an  estate  tail  in  remainder  to  the  daughter  of 
the  testator.    Ibid. 

Observations  on  the  pyprte  doctrine  of  con- 
struction.   Ibid. 

(/)  6Hfi  to  a  class :  members  of  class  not  all 
ascertainable  within  period. 

7. — Testamentary  gift  of  real  and  personal 
estate  to  trustees  upon  trust  for  testator's  wife 
during  widowhood,  remainder  for  his  children 
living  at  her  death  or  second  marriage,  and  the 
issue  of  any  child  who  might  have  previously 
died,  such  issue  to  take  the  share  of  his  or  her 
dec^ised  parent  in  equal  shares,  the  shares  of 
such  of  his  children  or  grandchildren  as  should 
be  a  son  or  sons  to  become  vested  in  and  pay- 
able to  them  as  they  respectively  attained 
twenty*  four,  and  the  shares  of  daughters  or  the 
female  issue  of  any  deceased  child  to  be  settled 
as  therein  mentioned: — Held,  that  the  entire 
gift  after  the  life  interest  was  void  for  remote- 
ness. In  re  Moseley's  Trusts  (40  Law  J.  Bep. 
Chanc.  276  ;  Law  Bep.  11  Eq.  499)  not  followed. 
Hale  V.  Hale,  Law  Bep.  3  Ch.  D.  643. 

8. — ^A  gift  to  avLch  of  four  persons  as  should 
survive  twelve  months  after  the  death  of  persons 
in  being,  and  the  issue  then  living  who  should 
attain  twenty-one  or  marry  of  any  of  the  fojir 
persons  who  should  have  died,  was  held  void 
altogether,  as  being  a  gift  to  a  class  the  mem- 
bers of  which  were  not  ascertainable  within 
twenty-one  years  after  the  death  of  persons  in 
being.  Bentmck  v.  2%e  Duke  of  Portland,  47 
Law  J.  Bep.  Chanc.  236;  Law  Bep.  7  Ch.  D. 
693. 

9. — The  rule  that  a  bequest  to  a  class  to  be 
paid  at  twenty-one  takes  effect  in  favour  of 
members  of  the  class  coming  into  existence 
before  the  eldest  attains  twenty-one  applies, 
although  the  will  creates  a  prior  life  interest 
which  determines  before  any  of  the  class  attain 
twenty-one.  Kevem  v.  WllUains  (6  Sim.  171) 
and  Berkeley  v.  Swinbrnme  (16  Sim.  276;  17 
Law  J.  Bep.  Chanc.  416)  explained.    JEmmet  v. 


Emmety  49  Law  J.  Bep.  Chanc.  21  (App.),  296 ; 
Law  Bep.  13  Ch.  D.  484. 

10, — ^A  testator  bequeathed  a  sum  of  3,0001. 
in  trust  for  his  son  for  life,  with  remainder  to 
the  children  of  the  son  who  should  attain 
twenty-one  years,  and  the  issue  of  such  as 
should  die  under  that  age  leaving  issue,  which 
issue  should  afterwards  attain  the  age  of 
twenty-one  years,  or  die  under  that  age  leaving 
issue,  as  tenants  in  common,  if  more  than  one ; 
but  such  issue  to  take  only  the  shares  which 
their  parents  would  have  taken  if  living : — 
Held  (on  appeal  from  the  Court  of  Appeal,  Law 
Bep.  11  Ch.  D.  666),  that  the  words  confining 
the  gift  to  issue  to  such  as  should  afterwards 
attain  the  age  of  twenty-one  years  could  not  be 
read  as  a  superadded  condition  divesting  the 
gift  upon  a  contingency,  but  were  to  be  treated 
as  part  of  the  description  of  the  issue  who  were 
to  take.  Held  also,  that  the  gift  to  the  chil- 
dren could  not  be  severed  from  that  to  the  issue 
of  children.  Held,  consequently,  that  the  whole 
gift  to  children  and  issue  was  void  for  remote- 
ness. Pewrks  V.  Mbseley  (H.L.),  60  Law  J.  Bep. 
Chanc.  67 ;  Law  Bep.  6  App.  Cas.  714. 

(^)  Begtraint  on  antieipaMon. 

11. — Where  a  fund  was  given  to  a  person  for 
life,  and  after  her  decease  to  her  children,  but 
accompanied,  as  to  daughters  or  female  issue, 
with  a  restraint  on  anticipation, — Held,  follow- 
ing In  re  Teague*s  Settlement  (Law  Bep.  10  £q. 
664),  and  other  cases,  that  the  restraint  was 
void  as  infringing  the  rule  against  perpetuities ; 
but  quaere  whether  those  cases  take  a  correct 
view  of  the  law.  In  re  Ridley.  Buckton  v. 
May,  48  Law  J.  Bep.  Chanc.  663 ;  Law  Bep.  11 
Ch.  D.  646  (no7H.  Buckton  v.  Hay). 

12. — A  clause  restraining  anticipation  in  a 
gift  to  a  class  which  may  contain  unborn  per- 
sons is  invalid. — Dictum  in  Armitage  v.  Coates 
(36  Beav.  1)  followed.  In  re  Michael's  Trusts, 
46  Law  J.  Bep.  Chanc.  661. 

13. — Where  a  sum  was  settled  in  trust  for 
present  and  future  children  in  equal  shares  with 
a  restraint  on  anticipation  of  daughters'  shares, 
and  some  daughters  were  in  esse;  in  order  to 
carry  out  the  intention  with  regard  to  these, 
and  avoid  the  rule  against  perpetuities,  the  gift 
was  read  as  of  the  shares  separately.  Wilson  v. 
Wilson  (28  Law  J.  Bep.  Chanc.  96  ;  4  Jur.  N.S. 
1076)  approved.  In  re  Michael's  TruUs  (46 
Law  J.  Bep.  Chanc.  661)  and  In  re  Ridley  (48 
Law  J.  Bep.  Chanc.  663)  observed  upon.  Her- 
bert V.  Webster,  49  Law  J.  Bep.  Chanc.  620; 
Law  Bep.  16  Ch.  D.  610. 

(h)  Forfeiture  clause  on  change  of  religion, 

14.— The  donee  of  an  exclusive  power  of 
appointment  amongst  her  children  (given  to  her 
by  the  will  of  a  testatrix)  in  exercise  of  the 
power  appointed  amongst  her  children,  giving 
to  two  daughters  life  interests  only;  and  di- 
rected that  "if  either  during  her  lifetime  or  after 
her  decease  any  son  or  daughter  of  hers  should 
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many  a  penon  who  did  not  profess  the  Jewish 
religion,  or  should  marry  a  person  not  bom  a 
Jew  or  Jewess,  although  converted  to  Judaism 
and  professing  the  Jewish  religion,  or  should 
forsake  the  Jewish  religion  and  adopt  the  Ohria- 
tian  or  any  other  religion,**  then  such  son  or 
daughter  ^ould  forfeit  skll  share  in  the  ap- 
pointed funds,  and  in  case  of  forfeiture,  the 
share  forfeited  should  aocrue  and  go  over  to  the 
others  or  other  of  the  children  living  at  the 
time  of  the  forfeiture.  L.,  one  of  the  daughters 
to  whom  a  life  interest  was  given,  aft^  ite 
death  of  her  mother,  became  a  Christian  and 
subsequently  married  a  Christian.  J.,  one  of 
the  sons,  became  a  Christian  in  the  lifetime  of 
his  mother,  but  without  her  Imowledge.  L.  and 
J.  were  both  unborn  at  the  time  of  the  death  of 
the  donor  of  the  power : — Held,  first,  that  the 
forfeiture  clause  was  not  void  as  being  against 
public  policy ;  secondly,  that  the  dause,  so  far 
as  it  concerned  J.,  was  not  void  for  remoteness 
and  was  effectual,  and  that  therefore  the  share 
of  J.  was  never  vested  in  him ;  thirdly,  that  the 
forfeiture  clause  must  be  read  together  with  the 
gift  over,  and  so  far  as  it  applied  to  a  forfeiture 
after  the  death  of  the  appomtor,  was  void  for 
remoteness  as  to  the  shares  of  unborn  children, 
whether  given  absolutely  or  for  life  only,  and 
that,  therefore,  the  share  of  L.  was  not  for- 
feited. Hodgtofi  V.  Hdlford,  48  Law  J.  Bep. 
Chanc.  548 ;  Law  Bep.  11  Ch.  D.  959. 

(i)  Appointment  tmder  special  power, 

16. — Marriage  settlement  in  1821  by  which 
real  estate  was  conveyed  to  trustees  to  the  use 
of  A.  for  life,  and  after  his  death  to  the  use  of  all 
or  any  exclusively  of  the  others  of  the  children, 
grandchildren  or  other  issue  of  A.  (to  be  bom 
before  the  appointment  was  made),  as  A.  should 
by  deed  or  will  appoint.  By  wiU  in  1867  A. 
appointed  to  his  son  B.  in  fee,  but  in  case  he 
should  have  no  child  who  should  attain  twenty- 
one  then  over : — Held,  that  the  executoiy  g& 
over  was  void  for  remoteness.  In  re  Brown 
and  Sihley'9  Contract,  Law  Bep.  3  Ch.D.  156. 

(Jt)  Shifting  ]olau9e :  leaseholde. 

16. — ^Where  a  testator  settled  freeholds  with 
shifting  clauses  which  would  have  been  void  for 
remoteness  if  applied  to  leaseholds,  and  be- 
queathed leaseholds  to  trustees  upon  such  trusts 
as  regard  being  had  to  the  difference  of  tenure 
would  best  correspond  with  the  uses  of  the 
freehold : — Held,  that  the  trust  being  executoiy 
the  shifting  clause  ought  so  to  be  modified  as  to 
render  it  valid.  Miles  v.  Ha/rford,  Law  Bep.  12 
Ch.  D.  691. 

EqvntcMe  contingent  remainder:  gift  to  such 
eon  at  should  first  attain  twenty-five :  re^ 
mainder  vesting  dwri/ng  pa/rtioula/r  estate.  [See 

CONTINGBNT  BBMAINDBB,  2.] 

BENEWABLB  LEASBHOLDS. 

Covenant  for  renewal :  charity :  powers  tjf  Chamty 
Commission's,    [See  Chabitt,  28.] 


Fines  for  renewal :  tenant  for  Ufe  and  remainder- 
man,   [See  Tenant  fob  Lifb,  15.] 

Pwrehase  of  reversion  by  tenant  for  life,  [See 
Tenant  fob  Life,  13.] 

Surrender:  limitations:  time  running  against 
reversioner.  [See  Limitationb,  Statute  of, 
16.] 

BENEWAL. 

Cf  lease.    [See  Lease,  8,  22.] 

Cf  pubHe-house  Ueenee,    [See  Alehoubb,  7.] 

Of  registration  of  biU  of  sale.  [See  Bill  of 
Sale,  15,  37.] 

Cf  writ.    [See  PBAOTidE,  II 19-21.] 

BENT. 

[See  Appobtionment  ;  Landlobd  and  Ten- 
ant, 10-14 ;  Lease  ;  Limitations,  Statute 
of,  9.] 

BENT  CHABGE. 

Action  for  arrears :  land  in  Australia :  venue. 
[See  Venue.] 

County  vote,  right  of  holder  to.  [See  Pablia- 
MENT,  8-11.] 

Lands  of  lunatic  s/ubgeet  to :  purchase  of.  [See 
Lands  Clauses  Aot,  4.] 

Lands  Classes  Act :  power  of  entry.  [See 
Lands  Clauses  Act,  1.] 

Diseontinuanoe  rf  receipt  of.  [See  Limita- 
tions, Statute  of,  9.] 

Sale  in  consideration  of,  [See  Lands  Clauses 
Act,  1.] 

BENUNCIATION. 
[See   Pbobate,    14.] 

BEPAIB. 

Covenant  to  heep  premises  in  proper  condition. 
[See  Covenant,  13.] 

Forfeitwre  qf  lease  for  nonrrepair.  [See'  LSASBt 
16.] 

Highway^  of.    [See  Highway,  3-11.] 

BBPEAL  OP  STATUTE. 
[See  Statute,  9.] 

BBPLEVIN. 

In  an  suction  on  a  replevin  bond,  when  judg- 
ment goes  by  default,  such  judgment  is  final 
and  not  interlocutory,  and  there  is  no  necessity 
for  a  writ  of  enquiry.  The  old  procedure  is  not 
altered  by  the  Judicature  Act.  Dix  v.  Chvofh 
49  Law  J.  Bep.  Exch.  430 ;  Law  Bep.  6  Ex.  D. 
91. 
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BEPLY. 
[See  Pbacticb,  W  86-91.] 

BEPOBT. 


BESEBVATION. 

EasemMt,  of.    [See  Light  and  Aib,  6.] 

Implied,  of  right  to  light :  apparent  oontinuom 
easements,    [See  Easement,  4.] 


Cf  medieal  man :  privilege.    [See  Pboduotion,      Mnerals,  of.    [See  Land  Tax,  1 ;  Mines,  1,  2 ; 


11] 

Cf  referee :  power  qf  Court  to  review.  [See 
PBAcnoB,  Y  7.] 

BEPBESENTATION. 
Chain  of    [See  Pbobatb,  18.] 
Qf  parties.    [See  PBACnOB,  W  12-16.] 

BEPUBLICATION  OP  WILL. 
[See  Will  Formalities,  21,  27.] 

BEPUONANCY. 
[See  Will  Gonstbuction,  1 7.] 

BEPUTED  OWNBBSHIP. 
[See  Bankbuptcy,  F-3-19.] 

BEQUISinON  ON  TITLE. 
[See  Vendor  and  Pubchaseb,  16.] 

BEBEDOS. 
[See  Chuboh  and  Cleboy,  16, 16.] 

BES  JUDICATA. 

[See  Action,  6 :  Scotch  Law,  20.] 

Action  against  one  joint  contractor.  [See  Pabt- 
NBBSHIP,  19.] 

Action:  res  judicata:  first  action  brought  by 
covin  and  coUusion,  [See  Covin  and  Collu- 
sion.] 

Alehouse :  fresh  application  for  licence,  [See 
Alehouse,  1.] 

Award  qf  compefisation  by  magistrate :  furious 
driving.    See  Mastbb  and  Sbbvant,  17.] 

Deeiiion  that  cause  witMn  County  Court  juriS' 
diction,    [See  County  Court,  1.] 

Divorce :  previous  proceedings,  [See  DivoBCB, 
37,  38.] 

Employers  and  Workmen*s  Act:  proceedings 
first  in  County  Court  and  then  before  justices. 
[See  Kasteb  and  Sbbvant,  2.] 

Lis  aliH  pendens.    [See  Admibalty,  18.] 

Scotch  sequestration,    [See  Scotch  Law,  20.] 

BBSCISSION  OF  CONTBACT. 

[See  Contbaot,  24,  86;  Vendob  and  Pub- 
CHASBB,  20-24 ;  SCOTQH  LAW,  18.] 


Scotch  Law,  16.] 

BESEBVOIB. 
[See  Public  Body.] 

BESIDUABY  GIFT. 
[See  Will  Constbuction,  E.] 

BESIGNATION. 
Qf  benefice.    [See  Chubch  and  Clebgy,  3.] 

BESOLUTION. 

For  composition  or  Uquidation.    [See   Bank- 
buptcy, K  2-16,  L  1-7.] 

Qf  directors  qf  company,    [See  COMPANY,  D 
8-13.] 

BESPONSIVB  PLEA. 

Duplem  querela,    [See  Chubch  and  Cleboy, 
32.] 

BESTITUTION  OF  CONJUGAL  BIGHTS. 
[See  DivOBCE,  20-22.] 

BESTITUTION  OF  PBOPEBTY. 
[See  Sale  of  Goods,  16.] 

BESTBAINT  ON  ANTICIPATION. 

[See  Husband  and  Wife,  26^9;  Bbmotb- 

NBSS,  11-13.] 

BESTBAINT   OF  MABBUGE. 
[See  Will  Constbuction,  0  6,  7.] 

BESTBAINT  OF  PBINCBS. 

[See  Mabinb  Insubance,  16 ;  Shipping  Law, 

D  2,  6.] 

BESTBAINT   OF  TBADE. 
[See  Contract,  4-6 ;  Covenant,  2-4.] 

BBSULTING  TBUST. 
[See  Pabliament,  11 ;  Tbust,  A  13, 14.] 

BETABLB. 

[See  Chubch  and  Clebgy,  21.] 
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BBTAINBR-BINE. 


RBTAIKER 

OfdeU  hy  adminUtrator,    [See  Pbobatb,  25.] 
OfdeH  Jy  esfeciUor.    [See  Executor*  4-7.] 
Of  9oUeit4tr  Jy  oJient,    [See  Soucitob,  27,  28.] 

BE  VENUE. 

[Amendment  of  the  law  relating  to  CnstomB 
and  Inland  Bevenne.    39  Vict.  c.  16.] 

[Oonsoliation  of  the  Duties  of  CnstomB.  39 
&  40  Vict.  36.] 

[Consolidation  of  the  laws  relating  to  Cus- 
toms.   39  &  40  Vict,  a  36.1 

[The  laws  relating  to  Costoms  and  Inland 
Bevenae  amended.    41  Vict.  c.  16.] 

[The  laws  relating  to  Customs  and  Inland 
Bevenne  amended.    42  &  43  Vict.  c.  21.] 

[Alteration  of  certain  Duties  and  amend- 
ment of  the  laws  relating  to  Inland  Bevenue. 

43  Vict  a  14.J 

[Consolidation  of  enactments  relating  to  the 
management  and  regulation  of  the  Duties  of 
Land  Tax,  Inhabited  House  Duties  and  Pro- 
perty and  Income  Tax.    43  k,  44  Vict.  c.  19.1 

[Malt  Duties  repealed,  and  certain  otner 
Duties  granted  and  altered.  43  &  44  Vict,  a 
20.1 

[The  law  relating  to  the  manufacture  and 
sale  of  spirits  consoBdated  and  amended.    43  & 

44  Vict,  a  24.] 

Income  taw,    [See  Income  Tax.] 

InkahiUd  house  duty,   [See  Inhabited  House 
Duty,] 

Lieenee  to  deal  in  gold  plate,    [See  Excise.] 

Lioenee  to  heep  earriage,    [See  Cabbiage.] 

Lieenee  to  Iteep  dog,    [See  Dog  Licence.] 

Prerogatwe  of  Crown  :  revenue  action  :    inter- 
ference,   [See  Cbown,  6.] 

Raikea/y  paeeenger  duty,    [See  Bailwat,  31, 
32.] 

8t.amp  dutiee,    [See  Stamp.] 

Sueceuion  duty.    [See  Succession  Duty.] 

BEVBBSION. 

1, — A.,  who  was  entitled  to  a  reversionary 
interest  in  a  sum  of  600Z.,  expectant  upon  the 
decease  of  his  father  (aged  sixty-one),  attained 
his  majority  in  1870.  A.  was  then  residing 
with  his  father.  Shortly  after  attaining  his 
majority  A.,  acting  under  the  influence  of  his 
father,  sold  the  reversion  for  3262.  A.  had  no 
independent  professional  advice.  In  1874  A. 
filed  his  bill  to  set  aside  the  sale.  The  Master 
of  the  Bolls  in  Ireland  dismissed  the  bill}  but 
the  Court  of  Appeal  reversed  that  decision  : — 
Held  (in  the  House  of  Lords,  by  Lord  Black- 
bum  and  Gordon),  that  there  being  no  evi- 
dence of  fraud  or  misconduct  on  the  part  of 
the  purchaser,  the  bill  could  not  be  sustained. 
JHssentiente  Lord  Hatherley,  who  held  that,  as 


A.  had  no  independent  professional  advice,  the 
case  was  within  the  established  rule  of  equity 
protecting  expectant  heirs,  and  that  tiie  trans- 
action could  not  stand.  The  decision  of  the 
Irish  Court  of  Appeal  was  therefore  reversed. 
(yUerke  v.  BoUngbroke  (H.L.  Ir.),  Law  Bep.  2 
App.  Cas.  814. 

2. — ^A  sale  of  a  reversionaiy  interest  by  a 
young  man  of  full  age  for  a  substantial  purpose 
stands  on  the  same  footing  as  other  contracts. 
Judd  V.  6freen,  46  Law  J.  Bep.  Chanc.  108. 

Quaere,  whether  the  transferee  for  value  of  a 
mortgage  without  notice  takes  subject  to  an 
equity  between  the  mortgagor  and  mortgagee 
to  set  aside  the  security.    Ibid. 

Swpeetant  heir:  eeourity  for  money  actually 
adranced.    [See  Unconscionable  Babgain, 

2.] 

Mortgage  of:  recovery  ofintereit,  [See  Limita- 
tions, Statute  of,  12.] 

Sale  of:  oonditione  ef  sale :  iims  of  the  eseenee, 
[See  Vendob  and  Pubchaseb,  16.] 

Succenionduty^on.  [See  Succession  Dutt,  1,7.] 

Valuation  of,    [See  Tenant  fob  Life,  19.] 

W\fe*s,  whether  hound  by  covenant  or  agree- 
ment to  settle,  [See  Settlement,  1,  21, 
22,  27.] 

BEYISma   BABBI8TEB. 
Powers  of,    [See  Pabllament,  80.] 

BEVIVOB. 
[See  Pbactice,  U  80-^7.] 

BKVOCATION. 
Will,  of.    [See  Will  Fobmalities,  16-24.] 

BEWABD. 

The  defendants  offered  a  reward  for  the  ap- 
prehension of  G.  for  felony  "to  any  person 
giving  such  information  to  A.  as  will  lead  to 
tiie  apprehension  of  G."  G.  presented  himself 
to  the  plaintiff,  a  chief  constable,  and  the  plain- 
tiff telegraphing  to  A.,  apprehended  G.,  and  he 
was  ultimately  convicted.  The  jury  found  that 
G.  was  not  in  custody  at  the  time  the  telegram 
was  sent,  but  could  not  agree  as  to  whether  or 
not  G.  had  disclosed  his  name  before  the  tele- 
gram was  sent : — Held,  that  the  plaintiff  was 
not  entitled  to  the  reward.  Bent  v.  The  Wake- 
field,  fc.  Bank,  Law  Bep.  4  G.P.  D.  1. 

BIGHT   OF  WAY. 
[See  Way.] 

BINK. 
[See  Public  Bntebtainment,  1.] 
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RIVEB. 

(A)  Duty  op  Consbbvanoy  Boabd. 

(B)  Pollution  ob  Obstbuction  of  :  Bights 

OF  BiPABIAN  OWVBBS. 

(C)  Bight  of  Navigation. 

[Provisions  lor  the  prevention  of  the  pollu- 
tion of  rivers.    39  &  40  Vict.  o.  75.] 

[A  defendant  competent  to  give  evidence  on 
indictment  for  nuisance.    40  &  41  Vict.  c.  14.] 


(A)  Duty  op  Consbbvancy  Boabd. 

1, — The  conservancy  board  of  a  public  river, 
acting  under  a  statute  by  which  they  '*  shall  be 
and  are  authorised  and  empowered,  from  time 
to  time  at  their  discretion,  to  cleanse,  scour,  &c., 
the  river,  and  to  remove  all  obstructions  and 
impediments  whatever  to  the  navigation,"  are 
not  liable  for  damage  to  a  barge  caused  by  a 
pile  in  a  part  of  the  river,  the  bed  of  whicdi  is 
not  vested  in  them,  and  in  respect  of  which 
they  are  not  entitled  to  take  tolls,  although  the 
pile  was  dangerous,  and  the  board  ought  to 
have  known  the  danger  and  were  guilty  of  neg- 
ligence. Forbes  v.  The  Zee  Conturtcmoy  Board, 
48  Law  J.  Bep.  Bxch.  402 ;  Law  Bep.  4  Ex.  D. 
216. 

(B)  Pollution  ob  Obstbuction  of  :  Bights 
of  Ripabian  Ownbbs. 

2. — In  an  action  by  millowners,  riparian  pro- 
prietors, to  restrain  the  discharge  of  water 
containing  add  into  a  stream,  where  the  de- 
fendants asked  that  damages,  in  Ueu  of  an 
injunction,  might  be  given,  an  injunction  was 
granted.  PenningUm  v.  The  Brinwp  Hall  Coal 
Company  {Lim.),  46  Law.  J.  Bep.  Chanc.  773 ; 
Law  Bep.  5  Ch.  D.  769. 

8* — T^e  rights  and  duties  of  persons  having 
adjoining  houses  in  a  public  street,  or  adjoin- 
ing premises  on  a  navigable  river,  considered. 
The  Original  Slartl&pool  Collieries  Compami  v. 
Qihh^  46  Law  J.  Bep.  Chanc.  311  j  Law  Bep. 
5  Ch.  D.  718. 

The  plaintiffs  were  owners  of  a  wharf,  125 
feet  long,  on  a  navigable  river,  and  of  a  col- 
lier boat,  176  feet  long,  which  stopped  there 
at  intervals  of  time  for  the  purpose  of  unload- 
ing, and  while  there  necessarily  projected  over 
part  of  the  defendant's  wharf,  close  to  the 
entrance  of  a  dock  where  he  carried  on  the 
business  of  repairing  ships,  the  wharf  itself  not 
being  used.  The  defendant  moored  a  raft  of 
timber  used  in  his  business  in  front  of  his  own 
wharf,  so  as  to  interfere  with  the  access  of  the 
collier  to  her  berth  :— Held,  that  the  raft  was 
an  obstruction  to  the  navigation ;  and  that  the 
collier  had  a  right  to  come  at  reasonable  times 
to,  and  remain  a  reasonable  time  alongside  of 
the  wharf  of  the  plainttS,  although  she  projected 
over  the  defendant's  wharf  while  doing  so.  Ibid. 

4* — There  is  no  distinction  between  the  posi- 
tion of  a  riparian  owner  of  land  abutting  on  a 
tidal  and  that  of  an  owner  of  land  abutting  on 

Digest,  1875-1880, 


a  non-tidal  stream,  as  far  as  r^;ards  right  of 
access  from  the  stream  to  his  own  land,  and 
vice  versa,  Lyon  v.  Tlie  Wardens^  4^c.,  of  the 
Fishmongers*  Company  and  the  Conservators  of 
the  River  Tha/mes  (H.L.),  46  Law  J.  Bep.  Chanc. 
68  ;  Law  Bep.  1  App.  Cas.  662. 

Such  right  of  access  is  a  private  right  distinct 
from  the  right  of  navigating  the  stream,  which 
is  common  to  the  riparian  owner  and  the  rest  of 
the  public,  and  it  is  not  to  be  interfered  with 
by  a  licence  to  embank,  under  section  53  of  the 
Thames  Conservancy  Act,  1857,  20  &  21  Vict, 
c.  147,  but  is  protected  by  section  179  of  that 
Act.    Ibid. 

(C)  Bight  op  Navigation. 

6.— A  public  right  of  navigation  is  a  right  of 
way,  and  not  a  right  of  property.  Orr  Ercing 
V.  Colquhatm  (H.L.  Sc),  Law  Bep.  2  App.  Cas. 

839. 

The  owner  of  both  banks  of  a  non-navigable 
river  may  build  a  mill  dam  across  the  stream 
and  divert  the  water,  provided  that  he  does  not 
obstruct  tJie  flow  so  as  to  prejudice  the  riparian 
owners  above  him,  and  that  he  takes  care  to 
restore  the  water  to  its  natural  course  before  it 
enters  the  Ismds  of  the  owners  below  him.  Ibid. 

Canada,  law  of,    [See  Colonial  Law,  13.] 

Ibreshore:  right  to:  navigable  river.  [See 
CBOWN,  2  ;  FOBBSHOBB,  2.] 

Ohligatitm  to  fence  tidal  and  fuvcigdble  river : 
Glasgow  Police  Act,  1866.  [See  Scotch  Law, 
lO.J 

Bight  to  use  water  for  engine,    [See  Wateb,  4.] 

BOGUB  AND  VAGABOND. 

The  imposture  of  exercising,  with  intent  to 
deceive,  a  pretended  power  of  holding  inter- 
course with  the  invisible  world,  and  of  obtaining 
manifestations  and  communications  from  super- 
natural and  invisible  spirits,  is  an  attempt  to 
deceive  by  using  "  subtie  craft,  means  or  device 
by  palmistry  or  otherwise,"  within  section  4  of 
the  Vagrant  Act,  5  Geo.  4.  c.  83.  MonkY.ffUton, 
46  Law  J.  B^.  M.C.  163 ;  Law  Bep.  2  Bx.  D. 

268. 

It  is  not  necessary,  to  constitute  a  man  a 
rogue  and  vagabond  within  this  se<Jtion,  that 
he  should  lead  a  wandering  and  vagabond  life. 
Ibid. 

BOLLING  STOCK. 
Hire  of:  ultra  vires,    [See  Bailway,  10.] 

BOMAN  CATHOLIC. 

Mother :  custody  of  child.  [See  DiVOBCB,  27 ; 
Infant,  23.] 

BOYAL  GBANT. 

To  inhabitanU  of  place  for  specified  purposes, 
[See  Custom.  1.] 
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BOYAL  WARRANT -BULBS  AND  ORDBRB. 


ROTAL  WABRANT. 
Boat^  afwvr,    [See  Boott  of  War.] 

ROYALTY. 
[See  Mini.] 

RUBRIC. 
[See  Church  and  Clsrgy,  19-23.] 


RULBS  AND  ORDBRS  OF  COURT. 
IMn  of  the  Suyrems  Omri,  1876. 

Older  L 

r.  2.    [See  Imtrrplbadbr,  6.] 
Order  n. 

r.  8a.    [See  Practice,  BB  20.] 

r.  4.    [See  Pragtiob,  BB  16, 17,  23.] 

r.  6.    [See  Practicb,  R  1 ;  BB  23.] 

r.  6.    [See  Bill  of  Bxchanqb,  28.] 
Order  IIL 

r.  6.    [See  Baitkruptct,  M  26 ;  Practicu, 
ni8.] 

r.  9.    [See  Practice,  n  3.] 
Order  IV. 

r.  1.    [See  Practice,  BB  23.] 

r.  3a.    [See  Practice,  C  4.] 
Order  V. 

'•  7.    [See  Perjury,  2.] 
Order  Vm. 

r.  I.    [See  Practice,  n  19,  20, 21.] 
Order  IX. 

r.  1.    [See  Practice,  BB  9.] 

r.  2.    [See  Bill  of  Bxchanob,  28 ;  Prac- 
tice, BB  1,  6,  7.] 

r.  6.    [See  Bill  of  Exchange,  28 ;  Prac- 
tice, BB  1.] 

r.  6«.    [See  Practice,  BB  2.1 

r.  13.    [See  Admiralty,  26 ;  Practice,  II 1.] 
Order  XI.    [See  Practice,  BB  10.] 

r.  1.    [See  Practice,  B  1 ;  BB  11, 18, 22, 24.] 

rr.  3,  5.    [See  Practice,  BB  28.] 
Order  Xn. 

r.  6a.    [See  Practice,  C  4.] 
Order  XIIL    [See  Admiralty,  21.] 

r.  9.    [See  Practice,  C  3;  S  1,  5,  7.] 
Order  XIY. 

r.  1.    [See  Bankruptcy,  M  26,  44;  Prac- 
tice, B  30 ;  n  4,  6,  8,  10, 11,  16,  16.] 

r.  3.    [See  Practice,  n  14, 17.] 

r.  4.    [See  Bankruptcy,  M  26. 

r.  6.    [See  Bankruptcy,  M  44.' 

r.  21.    [See  Costs,  34.] 
Order  XV. 

r.  1.    [See  District  Beqistry,  1 ;  Mort- 
gage, 49.] 
Order  XVI. 

r.  1.    [See  District   Begibtry,  1 ;  Libel, 
19.] 

r.  2.    [See  Company,  B  3 ;  Costs,  26 ;  Prac- 
tice, U  21,  24.] 

r.  3.    [See  Practice,  U  2.] 

r.  6.    [See  Practice,  W  77.] 


r.  7.    [See  Admini8TRATI0N,  32 ;  Practice, 

W76.] 
r.  8.    [See  Costs,  66 ;  Practice,  U  10.] 
r.  9.    [See  Practice,  U  26.] 
r.  10.    [See  Practice,  U  6.j 
r.  13.    [See  Administration,  32 ;   Bill  of 

Exchange,  29 ;  Lease,  17 ;  Practice,  U 

17,  18,  19,  20,  23,  26,  28,  29 ;  W  26  ;  PRO- 

BATE,  28.] 
r.  14.    [See  Practice,  U  28.] 
r.  16.    [See  Practice,  F  1.] 
r.  17.    [See  Practice,  U  17 ;  W  61,  79.  81 , 

Admiralty,  8,  38.] 
r.  18.    [See  Bankruptcy,  N  1 ;  Costs,  36 ; 

Practice,  W  78,  82,  83,  84,  86 ;  HH  28 ; 

Shipping  Law,  T  6.] 
r.  20.    [See  Production   of   Documents, 

26.] 
r.  21.    [See  Practice,  W  82 ;  HH  28.] 
Order  XVII. 
r.  2.    [See  Mortgage,  40;  Practice,  Q  6.] 
r.  6.    [See  Practice,  Q  1 ;  W  71.] 
Order  XIX. 
r.  2.    [See  Practice,  W  72.] 
r.  3.    [See  Costs,  64  ;  Practice,  W  49,  67; 

Solicitor,  28.] 
r.  4.    [See  Libel,  16.] 
r.  6.    [See  Practice,  C  1, 10;  S  6,  7 ;  U  36.] 
r.  20.    [See  Practice,  W  89.] 
r.  22.    [See  PRACTICE,  W  9.] 
r.  23.     'See  Practice,  W  46.] 
r.  24.    [See  Libel,  16.] 
Order  XX.    [See  Costs,  28.] 

r.  3.    [See  Costs,  36 ;  Practice,  W  l] 
Older  XXI. 
r.  la.    [See  Practice,  H  2.] 
r.  4.    See  Practice,  H  6.] 
Order  XXIL 
r.  1.    [See  Practice,  W  92.] 
r.  6.    [See  Practice, 
r.  8.    [See  Practice, 
r.  9.    [See  Practice, 
r.  10.    [See  Practice,  W  73.] 
Order  XXIH.     [See  Admiralty,  42;   Prac- 
tice, A  3.] 
r.  1.    [See  Admiralty,  27;  Mortgage,  46; 

Practice,  G  3.] 
rr.  26, 26.    [See  Practice,  I  2.] 
Order  XXIV. 
r.  1.    [See  Practice,  W  18.] 
r.  2.    [See  Practice,  W  86,  90.] 
Order  XXVII. 
r.  1.    [See  Costs,  27 ;  Libel,  18 ;  Praoticb, 

A3;  W  3,  4,  6,  8,  11,  12,  22,  26,  27,  88, 

89.] 
r.  6.    [See  Practice,  U  28.] 
Order  XXVm. 

r.  6.    [See  Covenant,  2 ;  Practice,  W  41.] 
Order  XXIX. 
r.  1.    [See  Practice,  B  63 ;  H  2.] 
r.  2.    [See  Admiralty,  43.] 
r.  10.    [See  Practice,  S  1,  6.] 
Order  XXX.    [See  Practice,  W  12.] 
r.  1.    [See  Practice,  V  1.] 
r.  3.    [See  Costs,  39 ;  Practice,  HH  21.1 
r.  4.    [See  Practice,  V  1.] 


B,  W  76,  79.] 
B,  W  69,  71.1 
B,  W  71,  72.] 
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Order  XXXI. 
r.  1.    [See  Pbactice,  P  13.] 
r.  6.    [See  Pbactice,  P  6, 11, 14, 16, 17.] 
r.  11.     [See  Production   op   Documents, 

6,  30.] 
r.  12.    [See  Practice,  QQ  16 ;  Production 

OF  Documents,  17,  26, 28.] 
r.  14.    [See  Production  of  Documents,  9.] 
r.  17.     [See  Production  of   Documents, 

32 ;  Company,  H  79.] 
r.  18.     [See  Production  of   Documents, 

30.] 
r.  21.     [See  Debtors  Acts,  7;  Practicb, 
BB4.] 
Order  XXXm. 

r.  1.    [See  Practice,  G  1.] 
Order  XXXIV. 

r.  2.    [See  Practice,  HH  7.] 
Order  XXXV. 

r.  1.    [See  District  Registry,  1,  3,  6.] 
Order  XXXVI. 
r.  1.    I  See  Bill  of  Exchanqe,  35 ;  Prac- 
tice, HH  17,  30.] 
r.  3.    [See  Patent,  33 ;  Practice,  HH  4, 12, 

13,  17,  18,  19,  23.] 
r.  4a.    [See  Practice,  H  6 ;  W  92 ;  HH  30.] 
|See  Practice,  Y  1, 5.] 


r.  6. 
r.  6. 
r.  8. 
r.  16. 
r.  21. 
r.  22. 
r.  26. 


See  Practice,  HH  11.] 

17.j 


;See  Practice,  HH 
See  Practice,  HH  17.] 
[See  Costs,  94.] 
^See  County  Court,  13.] 
[See  Practice,  B24;  KU;  HH  6, 
16,  17,  18,21,22.] 
r.  27.    [See  Practice,  HH,  17,  20.] 
r.  29.    [See  Practice,  B  24 ;  HH  17,  30.] 
r.  29a.    [See  Practice,  HH  8.] 
rr.  30,  34.    [See  Arbitration,  16.] 
Order  XXXVIII. 
r.  1.    [See  Practice,  K  6,  7.] 
r.  3.    [See  Practice,  K  17.] 
Order  XXXIX. 
r.  1.    [See  Practice,  B  2;  T  4,  6,  11,  12; 

HH9.] 
r.  la,    [See  Practice,  T  12, 13.] 
r.  3.    [See  Marine  Insurance,  19. 
Order  XL. 

"See  County  Court,  13.] 
[See  Arbitration,  22.] 
rSee  Practice,  B  2 ;  T  3.] 
See  County  Court,  13.] 
[See  Practice,  A  3 ;  S  3,  4 ;  T  14.] 
[See  Practice,  A3;  B  26 ;  S  2,  5 ; 
W  16,  18.] 
Order  XLI. 

r.  6.    [See  Practice,  P  2.] 
Order  XLI.  (a)    [See  Costs,  37.] 
Order  XLII. 
r.  1.    [See  Judgment,  2.] 
r.  2.    [See  Practice,  AA  1;  Receiver,  16.] 
r.  14.    [See  Admiralty,  31.] 
r.  20.    [See  Attachment,  1 ;  Practice,  AA 
1 ;  Receiver,  16.] 
Order  XLIV. 
r.  2.   [See  Costs,  42 ;  Probate,  30 ;  Shebiff, 
2] 


Order  XLV. 

r.  1.    [See  Attachment,  1.] 

r.  2.    [See  Attachment,  1,  2, 11.] 

r.  7.    [See  Attachment,  9.] 
Order  XLVII.    [See  Beoeiveb,  16.] 
Order  XLVin.    [See  Rsceiveb,  16.] 
Order  L.    [See  Action,  1.] 

r.  4.    [See  Pbactice,  U  81.] 
Order  LL 

r.  la.    [See  Solicitob,  24.1 

r.  2.    [See  Pbactice,  GG  8^  9, 12.] 

r.  2a.    [See  Practice,  GG  7.] 
Order  LIE. 

r.  2.    [See  Practice,  0  1.] 

r.  8.    [See  Costs,  38 ;  Practicb,  M  2 ;  0  2.] 
Order  TJTT. 

r.  2.    [See  Probate,  27.] 

r.  3.    [See  Pbactice,  L  4 ;   Probate,  27 ; 
Shebiff,  3.] 
Order  LIV. 

r.  4.    [See  Pbactice,  B  46,  63,  64.] 

r.  6.    [See  Pbactice,  B  41,  42,  43,  44,  46.] 
Order  LV.  [See  Abbitbation,  23 ;  Costs,  1-13, 

19,  20, 28, 68;  LiVEBFOOL  PASSAGE  COUBT, 

1 ;  Pbactice,  B  14  ;  V  1.] 
r.  2.    [See  Costs,  62,  73.] 
Order  LVH. 
r.  2.    [See  Bankruptcy,  M  10.1 
r.  3.    [See  Bankbuptcy,  M  ll.j 
r.  6.    [See  Costs,  19 ;  Pbactice,  B  32,  63, 
64.] 
Order  LVIII.    [See  Pbactice,  B  67.] 
r.  6.    [See  Pbactice,  K  21 ;  Company,  D  74.] 
r.  6.    [See  Admibalty,  69 ;  Pbaoticb,  B  42, 

63 ;  II  21.] 
r.  8.    [See  Pbactice,  B  60.] 
r.  9.    [See  Pbactice,  B  27;  Tbubtbe  Re- 
lief Act,  9.] 
r.  14.    [See  Pbactice,  B  29.1 
r.  16.    [See  Bankbuptcy,  m.  21 ;  Company, 
H  76 ;  Costs,  68,  69 ;  Lancasteb  Pala- 
tine CouBT,  2 ;  Pbactice,  B  24, 27, 32,  40^ 
46,  61,  62,  65 ;  Tbustee  Rbubf  Act,  9.] 
r.  17.    [See  Practice,  B  68.1 
r.  19.    [See  Practice,  B  63.] 
Order  LIX.    [See  Practicb,  A  3 ;  W  88.] 
Appendix  A. 

Pt.  I.  Forms  2,  3.    [See  Practice,  BB  20.] 
Additional  Rule$  qf  OniH,  1875. 
Order  VI. 
r.  2.    [See  Costs,  86.1 
r.  3.    [See  Costs,  87.] 
r.  18.    [See  Costs,  82,  84, 101, 102.] 
Muleti  of  Sfijpreme  Court,  Marohy  1879. 

r.  7.    [See  Practice,  Z  4.] 
ConM.  Ord.  XXXI. 

r.  11.    [See  Admihibtbation,  36.] 
Com.  Ord.  XXXV. 

r.  1.    [See  Trustee  Act,  18.] 
County  Vowrt  Hides,  1876. 
Order  IX. 

r.  6.    [See  County  Court,  2.] 
Order  XX. 

r.  1.    [See  County  Coubt,  12.] 
Older  XXIV. 
r.  4.    [See  Attachmbnt,  8.] 
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RAILING  RULER-^ALE  OF  GOODS. 


SAILING   RULES. 
[See  Shipping  Law,  E  8-16.] 

SALE  OP  POOD  AND  DRUGS  ACT.  1876. 

[See  Aditltbbation  of  Pood.] 

[Amendment  of  the  law  as  to.    42  dc  43  Vict. 
c30.] 

SALE  OF  GOODS. 

(A)  CONSTBUCnON    AND    EPPBCT    OP    PABTI- 
OULAB  GONTBACT8. 

(a)  Ooodi  **to  he  shipped  during  mantht  of 

Mareh  (and  or)  April" 

(b)  " Shipment  hy  gteamer  or  steamers" 

(e)  "  Per  vessel  or  vessels : "  pari  pefform- 

anee. 
(rf)  ."  Cargo  :  "  oondition  precedent, 

(B)  Salb  op  Spkcipic  Goods. 

(a)  ImpossihilUif  an  exouse/or  non-perform- 

ance, 

(b)  Implied  warranty  of  fitness. 

(1)  Sale  of  dead  rabbits. 

(2)  Carriage  ptole :  latent  defect, 
(jo)  Sale  of  shares  in  eompang. 

(d)  Sale  of  horse. 

(C)  Sale  by  Instalments. 
(a)  ISmefor  delivery. 

(ft)  Notice  of  insolvency  of  vendee, 
{e)  Unexpired  credit :  time  to  sue. 

(D)  Passing  op  Pbopebty. 

(a)  False  pretences :  bona  fide  pwrohase  by 

third  party, 
(h)  Goods  snipped  on  account  of  vendee  to 

vendee's  order. 

(e)  Possession  by  sheriff. 

(B)  Deliybby  and  Aocbptancb  op  Goods. 

(a)  TnviUid  tender  of  cargo. 

(b)  FaiXyre  to    deliver   within   stipulated 

time :  alteration  of  time  for  delivery. 
(P)  Right   op   Resale  :     Bankbuptoy   op 

Vendob. 
(G)  Vendob's  Lien. 

(a)  Resale:     bill   of  lading    to   shipper's 

order. 

(b)  Usage  of  trade :  negotiability  of  war- 

rants. 

(c)  Usage  qf  trade :  delivery  order :  broher 

and  undisclosed  principal, 
(jd)  Delivery  determining  lien. 
(H)  Stoppage  in  Tbansitu. 

(a)  Duration  of  transitus. 

(b)  Assignment  of  bill  of  lading :  effect  of. 

(A)  CONSTBtTCTION  AND  BPPEOT  OP  PaB- 
TIOULAB  CONTBACTS. 

(a)  Ooods  "to  be  shipped  during  months  of  March 

{and  or)  April." 

1. — In  an  action  for  the  non-aoceptance  of 
600  tons  (equal  to  8,200  bags)  of  rice,  '*  to  be 
shipped  daring  the  months  of  March  (and  or) 
April,"  it  appeared  that  8,160  bags  were  put  on 
board  on  or  before  the  28th  of  Pebnuuj,  and 


the  remaining  60  bags  on  the  2nd  of  Mazcfa, 
bills  of  lading  being  given,  on  the  23rd  of  Feb- 
ruary for  1,780  bags,  on  the  24th  of  Pebnurj 
for  1,780  bags,  on  the  28th  of  February  for 
3,660  bags,  and  on  the  3rd  of  March  for  1,080 
bags: — Held  (reversing  the  decision  of  the 
Court  of  Appeal,  nam.  Shand  v.  BoweSy  46  Law 
J.  Rep.  Q.B.  201 ;  Law  Rep.  2  Q.B.  D.  112;  on 
appeal  from  the  Queen's  Bench  Division,  46 
Law  J.  Rep.  Q.B.  607  ;  Law  Rep.  1  Q.B.  D.  470), 
that  the  bulk  of  the  cargo  having  been  com- 
pletely shipped  in  Pebruary,  the  rice  did  not 
answer  the  description  in  the  contract*  and  that 
the  defendants  were  not  bound  to  accept  it. 
Alexander  v.  Vanderzee  (Law  Rep.  7  G.P.  630) 
distinguished.  Bowes  v.  ^kand  (H.L.),  46  Law 
J.  Rep.  Q.B.  661 ;  Law  Rep.  2  App.  Gas.  465. 

(b)  "  Shipment  by  steamer  or  steamars." 

2. — The  defendant  agreed  to  buy  from  the 
plaintiff  4,600  quarters  of  Russian  oats,  "ship- 
ment by  steamer  or  steamers  **  within  a  certain 
time,  and  the  plaintiff  shipped  1,139  quarters 
upon  one  steamer  within  the  time,  and  the  re- 
mainder upon  another  steamer  after  the  time 
had  elapsed ;  the  defendant  declined  to  accept 
the  1,139  quarters  as  well  as  the  residue  : — ^Held, 
that  as  the  contract  was  for  "  shipment  by 
steamer  or  steamers,"  the  defendant  was  bound 
to  accept  any  reasonably  laige  quantity  which 
was  shipped  by  steamer  within  the  period  limited, 
and  was  therefore  liable  for  non-acceptance  of 
the  1,139  quarters.   Brandt  v.  Lawrence  (App.), 
46  Law  J.  Rep.  Q.B.  237;  Law  Rep.  1  Q.B.  D. 
344. 

(<?)  "  Per  vessel  or  vessels : "  part  performa/nee. 

3.— By  a  contract  dated  the  19th  of  Decem- 
ber for  the  sale  by  the  plaintiffs  to  the  defen- 
dants of  about  twenty-five  tons,  more  or  less, 
pepper,  October  and  [or]  November  diipment, 
from  Penang  to  London,  per  sailing  vessel  or 
vessels ;  the  name  of  the  vessel  or  vessels,  marks 
and  full  particulars  were  to  be  declared  to  the 
buyers,  in  writing  within  sixty  days  from  date 
of  bill  of  lading.  The  plaintiffs  declared  on  the 
19th  of  January  following  on  one  vessel,  but  in 
three  distinct  parcels,  and  under  three  different 
bills  of  lading,  twenty-five  tons  of  pepper,  only 
twenty  tons  of  which  satisfied  the  contract,  the 
other  five  tons  being  a  December  shipment. 
The  defendants  refused  to  accept  the  whole 
quantity.  The  plaintiffs  then,  but  after  the 
expiration  of  sixty  days  from  the  date  of  the 
bill  of  lading,  declared  other  five  tons  shipped 
in  November  on  board  the  same  vessel,  in  sub- 
stitution for  the  five  tons  of  December  ship- 
ment previously  declared.  The  defendants 
refused  to  accept  these  five  tons  also.  On  the 
arrival  of  the  cargo  in  England  in  the  following 
month  of  June,  tbe  plaintiffs  formally  tendered 
the  samples  of  the  twenty-five  tons  of  November 
shipment,  according  to  the  substituted  declara- 
tion, when  the  defendants  refused  to  accept 
them  or  any  part  of  them.    In  an  action  for 
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dunages  for  non-acceptance,  Lord  Coleridge, 
C. J.,  on  farther  consideration,  after  trial  with- 
out a  jury,  held  that  the  plaintiffs  could  not 
recover  in  respect  of  any  part  of  the  pepper ; 
on  appeal, — Held  (aflSrmingthe  judgment  per 
Cotton,  L.J.y  and  Thesiger,  L.J.,  dissentiente 
Brett,  L.J.),  that  the  plaintiffs  oould  not  re- 
cover, that  the  contract  was  not  divisible,  that 
the  plaintiffs  having  declared  and  tendered  as 
one  entire  whole  shipment  which  was  in  part  in 
accordance  with  the  terms  of  the  contract  and 
in  part  not^  the  latter  portion  exceeding  in 
quantity  the  margin  provided  for  under  the 
words  "about "  and  "more  or  less,"  could  not, 
when  it  was  too  late  to  remedy  the  defect, 
divide  that  shipment,  and  compel  the  defen- 
dants to  accept  that  part  which  was  good ;  but 
that  the  defendants  were  entitled  to  reject  the 
whole.  Per  Brett,  L.J.,  that  the  failure  to 
deliver  part  of  the  pepper  was  only  a  breach  of 
part  of  the  consideration,  that  this  could  be 
compensated  for  in  damages,  and  thus  did  not 
relieve  the  defendants  from  the  duty  of  accept- 
ing that  part  of  the  shipment  which  was  in 
aooordance  with  the  contract.  Brandt  v.  Larc' 
renee  (see  last  case)  discussed  and  distinguished. 
SeiUsr,  Sitfeland  ^  Company  v.  8ida  ^  Com- 
pony  (App.),  48  Law  J.  Rep.  C.P.  492 ;  Law 
Bep.  4  C.P.  D.  239. 

(rf)  "  CJargo : "  oondUion  precedewt. 

4. — Where  the  defendant  contracted  to  buy 
for  the  plaintiff  "a  cargo  of  from  2,600  to 
8,000  bairelB  (seller's  option)  "  petroleum  at  one 
shilling  and  three  farthings  per  gallon  weighed 
8  lbs.  delivered,  to  be  shipped  &om  New  York 
within  a  certain  time,  and  the  terms  of  the 
contract  shewed  that  the  defendant  was  to  have 
complete  control  over  the  destination  of  the 
vessel, — Held  (affinning  the  decision  of  the  Ex- 
chequer Division),  tluit  '*cai^o'*  meant  an 
entire  ship-load  and  not  a  shipment,  and  that  it 
was  a  condition  precedent  that  the  2,500  to 
8,000  barrels  tendered  should  be  the  whole 
cargo  of  the  vessel,  although  the  additional 
quantity  shipped  was  kept  distinct,  and  the  de- 
fendant was  not,  in  fact,  deprived  of  the  control 
of  the  vessel's  destination.  JBorrowmcm  v.  Dray- 
ttm  (App.),  46  Law  J.  Rep.  Bxch.  273;  Law 
.Bep.  2  Ex.  D.  16. 

(B)  8ALB  OF  Specific  Gooda. 

(«)  ImposHbility  an  excuse  for  non-performance. 

6* — When^  from  the  nature  of  a  contract,  the 
parties  must  from  the  banning  have  known 
that  it  could  not  be  fulfilled  unless  when  the 
time  for  the  fulfilment  arrived  some  particular 
specified  subject-matter  dontinued  to  exist,  no 
warranty  that  the  subject-matter  should  so  con- 
tinue to  exist  is  to  be  implied  from  the  fact 
that  the  subject-matter  was  not  in  existence  at 
the  time  of  the  making  of  the  contract.  The 
contract  in  such  a  case  is  therefore  sul^ect  to 
the  implied  condition  that  the  parties  shall  be 
txensed  if,  before  breach,  performance  becomes 


impossible  by  the  perishing  of  the  subject-mat- 
ter without  default  of  the  contractor.  Howell 
V.  Coupland  (App.),  46  Law  J.  Rep.  Q.B.  147  ; 
Law  Rep.  1  Q.B.  D.  268. 

In  March,.  1872,  the  defendant  agreed  to  sell 
to  the  plaintiff  200  tons  of  potatoes,  grown  on 
land  belonging  to  the  defendant  at  W.,  to  be 
delivered  in  the  following  September  and  Oc- 
tober. The  defendant  sowed  a  sufficient  quan- 
tity of  potatoes  on  lands  belonging  to  him  at 
W.  to  meet  the  contract  in  the  ordinary  course 
of  husbandly.  Before  the  time  for  the  perform- 
ance of  the  contract  a  large  portion  of  the  crop 
was  destroyed  by  disease  without  any  default 
on  the  part  of  the  defendant,  and  the  remainder 
was  insufficient  to  meet  the  contract.  Li  an 
action  for  non-delivery, — Held  (afikming  the 
judgment  of  the  Court  of  Queen's  Bench),  that 
the  contract  was  for  the  sale  of  a  specific  crop, 
without  any  warranty  that  the  crop  should  con- 
tinue to  exist  at  the  time  of  performance,  and 
that  the  principle  of  Taylor  v.  CdldmeU  (32  Law 
J.  Rep.  Q.B.  164)  applied.    Ibid. 

(h)  Implied  rca^rranty  of  fttnets. 

(1)  Sale  of  dead  rabbits, 

6. — B.,  a  wholesale  provision  dealer  in  London, 
contracted  to  send  weekly  from  London  by  rail- 
way to  W.,  a  retail  tradesman  at  Brighton,  a 
quantity  of  Ostend  rabbits,  the  cost  of  the  rail- 
way carriage  as  well  as  the  price  of  the  rabbits 
being  paid  by  W.: — Held,  that  there  was  an 
impUed  warranty  by  B.  that  the  rabbits  should 
be  fit  for  human  food,  not  only  when  delivered 
at  the  railway  station  in  London,  but  when  in 
the  ordinary  course  of  transit  they  should  reach 
W.  at  Brighton,  and  until  he  should  have  had 
there  a  reasonable  opportunity  of  dealing  with 
them  in  the  usual  course  of  business.  Beer  v. 
Walker,  46  Law  J.  Rep.  C.P.  677. 

(2)  Carriage  pole :  latetit  defect. 

7.— In  every  sale  of  goods  there  is  an  implied 
warranty  that  the  article  sold  shall  answer  the 
description  in  the  contract,  and,  therefore, 
where  it  is  sold  for  a  specific  purpose  there  is 
an  implied  warranty  that  it  shall  be  reasonably 
fit  for  that  specific  purpose.  And  held  that  this 
implied  warranty  is  absolute,  and  extends  to 
latent  as  well  as  discoverable  defects,  over- 
ruling the  decision  below,  46  Law  J.  Rep.  Q.B. 
364.  RandaU  v.  Neweom  (App.),  46  Law  J.  Rep. 
269;  Law  Bep.  2  Q.B.  D.  102. 

In  an  action  for  damages  for  injury  to  the 
plaintiff's  horses  caused  by  the  breaking  of  a 
pole  supplied  for  the  plaintiff's  carriage  by  the 
defendant,  the  jury  found  that  the  pole  was  not 
reasonably  fit  for  the  purpose  for  which  it  was 
intended,  but  that  the  defendant  had  been 
guilty  of  no  negligence  in  supplying  it.  A  ver- 
dict was  entered  for  the  plaintiff  for  the  value 
of  the  pole,  The  Court,  in  granting  a  new 
trial,  said  that  the  verdict  should  include  such 
consequential  damages  as  arose  naturally  from 
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the  defect  in  the  pole,  as  well  as  the  value  of 
the  pole.    Ibid. 

(0)  Sale  of  shares  in  oompany, 

8. — A  sale  of  shares  in  a  oompany  to  be  com- 
pleted on  a  future  day  without  mention  of  divi- 
dends passes  dividends  declared  after  the  sale 
but  before  the  day  of  completion.  Black  v. 
Homerskam^  48  Law  J.  Bep.  Ezch.  79;  Law 
Rep.  4  Ex.  D.  24. 

Cow:    breach   of  warranty:    damages,      [Bee 
Daxaobb,  23.] 

(iO  ^Sale  of  horse, 

9. — In  an  action  for  breach  of  warranty  of  a 
horse,  the  statement  of  defence  all^^  that  the 
horse  was  sold  by  the  defendant  to  the  plaintiff 
at  a  public  auction  held  at  the  Royal  City  Re- 
pository, subject  to  a  condition  that  "horses 
warranted  quiet  in  harness,  &c.,  not  answering 
such  warranty,  must  be  returned  before  five 
o*clock,  the  day  after  the  sale,  shall  then  be 
tried  by  a  competent  person  to  be  appointed  by 
the  proprietor  of  this  establishment,  and  the 
dedsion  of  such  person  shall  be  final ;  **  and 
that  the  plaintiff  ^d  not  return  the  horse  before 
five  o'clock  the  day  after  the  sale,  in  oomplianoe 
with  the  condition : — Held,  on  demurrer,  that 
the  defence  was  a  good  answer  to  the  action, 
because  the  condition  substituted  the  right  of 
returning  the  horse  within  the  time  fixed  for 
the  general  remedy  for  breach  of  warranty 
which  the  buyer  would  otherwise  have  had. 
BinchoUffe  v.  Ba/rmch  (App.),  49  Law  J.  Rep. 
Exch.  496 ;  Law  Rep.  6  Ex.  D.  177. 

10. — The  plaintiff  sold  a  horse  to  the  defen- 
dant upon  a  condition  that  the  horse  should  be 
tried  by  the  defendant  for  eight  days,  and  re- 
turned by  him  at  the  end  of  that  time  if  he  did 
not  thin^  it  suitable  for  his  purposes.  The 
horse  died  within  such  eight  days  without  fault 
of  either  party : — Held  (by  Denman,  J.),  that 
there  was  no  absolute  sale  at  the  time  of  the 
horse's  death,  and,  therefore,  that  the  plaintiff 
could  not  recover  the  price.  Elphick  v.  Barnes, 
49  Law  J.  Rep.  C.P.  698 ;  Law  Rep.  6  C.P.  D. 
821. 

(C)  SALB  BT  IN8TALMBKT8. 

(a)  Tmefor  deUvery, 

11. — The  plainti£b,  merchants  at  Bilbao,  con- 
tracted to  supply  the  defendants  in  England 
with  30,000  tons  of  ore  at  a  certain  price  per 
ton,  including  freight  and  insurance.  By  the 
terms  of  the  contract  deliveries  were  to  be  made 
at  the  rate  of  from  800  to  1,300  tons  per  month, 
provided  that  tonnage  could  be  procured  by  the 
plaintiffs  at  or  under  a  certain  rate ;  it  was  also 
provided  that  no  responsibilities  should  attach 
to  the  plaintiffs  for  railing  to  deliver  any  portion 
of  the  ore  through  circumstances  beyond  their 
control.  The  deliveiy  of  a  portion  of  the  ore 
was  delayed  beyond  the  time  agreed  upon  by 
the  parties,  owing  to  freights  being  above  the 


limit,  while  another  portion  could  not  be  de- 
livered in  time,  owing  to  warlike  operations 
around  Bilbao :— Held,  that  the  plaintiffs  were 
entitled  to  deliver  any  quantities  of  the  ore 
which  they  had  withheld  while  freights  were 
above  the  limit,  but  not  those  which  they  were 
prevented  from  delivering  by  vw  major.  Be 
Oleoma  f  Compamy  v.  The  West  Cumberland 
Iron  ana  Steel  Company  {IAm,\  48  Law  J.  Rep. 
Q.B.  763  ;  Law  Rep.  4  Q.B.  D.  47. 

Per  Curiam. — The  limit  of  time  within  which 
the  quantities  so  withheld  musl  be  delivered  is 
a  reasonable  time,  having  regard  to  the  con- 
templated duration  of  the  contract.    Ibid. 

12*— The  defendants  contracted  to  buy  from 
the  plaintiff  from  6,000  to  6,000  tons  of  iron  ore, 
to  be  delivered  at  Cardiff  "  during  the  months 
of  June,  July,  August  and  September."  It  ap- 
peared from  the  correspondence  between  the 
parties  which  led  to  the  contract  that  the  plain- 
tiff had  arranged  with  correspondents  at  Car- 
thagena  for  the  supply  and  shipment  of  the  ore. 
By  the  28th  of  July  4,623  tons  of  ore  were 
delivco^  to  and  accepted  by  the  defendants, 
and  on  the  29th  of  July  the  Nero  arrived  with 
767  tons  more,  notice  at  the  same  time  being 
given  to  the  defendants  of  her  readiness  to  dis- 
charge. There  was  considerable  delay  in  dis- 
charging the  Nero,  she  having  made  an  exoep- 
tion^ly  short  voyage,  and  for  her  detention 
beyond  the  lay  days,  the  plaintiff  had  to  pay 
demurrage  to  the  extent  of  160Z.,  which  he  now 
sought  to  recover  from  the  defendants.  The 
jury  found  that  the  tender  was  a  reasonable 
one^  but  the  defendants  contended  that  the 
quantity  ought  to  have  been  distributed  rate- 
ably  over  the  four  months,  and  that,  not  being 
bound  to  accept  the  Niero*s  cargo  till  September, 
they  were  not  liable  to  pay  the  demurrage 
sued  for: — Held  (by  Lush,  J.),  that  the  con- 
tract gave  the  option  to  either  party  to  deUver 
or  to  demand  the  amount  contracted  for ;  and 
as  no  provision  was  made  for  exercising  the 
option  at  any  given  time,  whether  in  the  first 
month  or  the  last,  the  plaintiff  could  not  tell, 
until  the  option  was  exercised,  how  many  tons 
should  be  delivered  in  any  month;  also,  that 
the  circumstances  shewed  that  the  parties  could 
not  have  contemplated  equal  monthly  quantities. 
Cdlaminus  v.  The  BowUUs  Iron  Cbmpany  (ZtM.), 
47  Law  J.  Bep.  Q.B.  676. 

(b)  Natioe  of  insohoeney  rf  vendee* 

184— By  a  contract  dated  the  27th  of  Octo- 
ber,  1874,  the  C.  Company  contracted  to  sell  to 
the  P.  Company  2,600  tons  of  pig  iron,  to  be  de- 
livered over  the  next  ten  months  in  about  equal 
monthly  quantities.  Payment  by  four  months' 
bill  net,  or  cash  less  2^  per  cent,  discount,  on 
the  10th  of  the  month  next  following  each  de- 
livery. In  performance  of  this  contract  the 
C.  Company,  in  November  and  December,  1874, 
and  in  January  and  February,  1876,  made  deli- 
veries amounting  to  862  tons.  On  the  24th  of 
February  the  P.  Company,  requiring  further 
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capital  to  oairy  on  their  business,  oalled  a  meet- 
ing of  their  principal  creditors,  with  a  view  to 
an  arrangement  being  made  for  an  extension 
of  credit,  and  laid  a  statement  of  afEairs  before 
them,  shewing  that  oat  of  a  nominal  capital  of 
100,000;.,  of  which  80,000^.  was  paid  up,  the 
oompany  had  sustained  losses  to  the  extent  of 
40,000Z.  The  creditors  did  not  accept  the  pro- 
positions submitted  to  them,  and  the  C.  Com- 
pany, considering  the  statement  to  be  a  decla- 
ration of  insolvency,  declined  to  make  any 
further  deliveries  except  for  cash,  and  there- 
upon the  P.  Company  cancelled  the  contract. 
Three  months  afterwards  the  P.  Company  was 
ordered  to  be  wound  up.  Upon  a  claun  by  the 
C.  Company  for  damages  in  respect  of  breach 
of  the  contract,— Held  (by  the  Master  of  the 
Bolls,  and  affirmed  on  appeal),  that  the  state- 
ment of  affairs  laid  before  the  creditors  on  the 
24th  of  Februaiy  did  not  amount  to  a  declara- 
tion of  insolvency  which  justified  the  C.  Com- 
pany in  refusing  to  deliver  without  cash  pay- 
ments, and  the  claim  was  disallowed.  In  re 
The  Pkcemx  Beuemer  Steel  Qmpany  {Lim.') ; 
ex  parte  The  Cofmfvrth  Ht^matite  Iron  Company 
{lAm.)  (App.),  46  Law  J.  Rep.  Chanc.  115 ;  Law 
Bep.  4  Ch.  D.  119. 

The  rule  laid  down  in  Ex  parte  Chalmers  ;  in 
re  Edtvarde  (42  Law  J.  Bep.  Bankr.  2),  only 
applies  where  there  is  something  amounting  to 
a  declaration  on  the  part  of  the  purchasers  that 
they  will  be  unable  to  meet  their  engagements. 
Ibid. 

(0}  Unexpired  credit :  time  to  aue, 

14. — The  pliuntifEs  contracted  to  deliver  iron 
of  a  certain  quality  to  the  defendants,  and 
agreed  to  receive  payment  for  each  delivery, 
either  in  cash  for  discount  within  a  month,  or 
by  bills  at  four  months,  according  to  the  defen- 
dants' option.  Upon  application  by  the  plain- 
tiffs in  July  for  payment  of  iron  delivered  in 
June,  the  defendants  elected  to  pay  by  bill. 
Before,  however,  the  bill  was  given,  the  defen- 
dants discovered  that  the  iron  which  had  been 
worked  up  into  plates  was  of  inferior  quality 
to  the  sample,  and  useless  to  them.  They  there- 
fore refused  to  accept  any  more  bills,  and  the 
plaintifte  immediately,  in  August,  brought  an 
action  to  recover  the  contract  price  of  the  June 
deUveiy : — Held,  that  the  contract  having  been 
broken  by  the  plaintiffs  delivering  iron  of  in- 
ferior quality,  and  it  being  consequently  their 
fault  that  the  bill  for  the  invoiced  price  was 
not  given,  and  yet  both  parties  having  at  the 
time,  and  up  to  the  discovery  of  the  quality  of 
the  iron,  treated  the  delivery  as  made  under 
the  contract,  and  to  be  paid  for  under  it,  the 
period  of  credit  had  not  expired,  and  the  plain- 
tiffs were  not  entitled  to  sue  in  this  action, 
either  for  the  contract  price  or  on  a  gva/ntum 
valebant  for  the  reduced  value  of  the  goods. 
Wayne^s  Merthyr  Steam,  Coal  and  Iron  Company 
V.  Morewood  ^  Company,  46  Law  J.  Bep.  Q.B. 
746. 


(D)  Passinq  of  Pbopsbtt. 

(a)  FaUe  pretenoes :  bona  fide  purehaee  by 

third  party, 

15. — Goods  were  supplied  by  the  plaintiffs 
to  one  Blenkam,  who  had  taken  premises  at  37 
Wood  Street,  and  in  ordering  the  goods  had 
signed  his  name  in  such  a  way  as  to  induce  the 
pkiintifb  to  believe  that  he  was  a  member  of  a 
well-known  firm  of  Blenkiron  k  Sons,  in  Wood 
Street.  For  this  fraud  Blenkam  was  tried  and 
convicted  of  obtaining  the  goods  under  false 
pretences.  Before  his  conviction  the  defen- 
dants had  honestly  bought  the  goods  in  ques- 
tion from  him,  and  had  sold  them  again.  In 
an  action  for  conversion  of  the  goods, — Held 
(affirming  the  decision  of  the  Court  of  Appeal, 
46  Law  J.  Bep.  Q.B.  233;  Law  Bep.  2  Q.B.  D. 
96 ;  on  appeal  from  the  Queen's  Bench  Division, 

46  Law  J.  Bep.  Q.B.  381 ;  Law  Bep.  1  Q.B.  D. 
348),  that  the  property  in  the  goods  did  not 
pass  from  the  plaintiffs,  who  were  consequently 
entitled  to  recover  their  value  from  the  defen- 
dants.    lAndeay  ^  Company  v.  Cundy  (H.L.), 

47  Law  J.  Bep.  Q.B.  481 ;  Law  Bep.  3  App.  Cas. 
459. 

16.— The  plamtiff  had  bought  of  one  Wale, 
by  a  bona  fide  transaction,  not  in  market  overt, 
a  flock  of  forty-nine  sheep.  It  turned  out  that 
the  sheep  had  been  obtained  from  the  defen- 
dant by  Wale  by  false  pretences,  and  that  of  this 
offence  Wale  was  convicted.  Subsequently  to 
the  conviction,  the  defendant  went  to  the  plain- 
tiff's premises  and  retook  possession  of  the 
sheep.  No  order  for  restitution  had  been  made. 
The  plaintiff  now  sought,  in  an  action  for  con- 
verting them,  to  recover  the  value  of  the  sheep : 
— Held,  that  the  plaintiff  was  entitled  to  judg- 
ment ;  that  the  provisions  of  24  k  25  Vict.  c. 
96.  s.  100  apply  only  to  cases  in  which  posses- 
sion has  been  obtained  without  the  property 
passing ;  that  there  was  no  property  in  the  de- 
fendant at  the  time  of  Wale's  conviction,  as  it 
had  been  parted  with  by  a  contract  which, 
though  voidable,  could  not  be  avoided  after  the 
property  had  been  sold  to  a  bona  fide  purchaser 
for  value,  so  as  to  entitle  the  defendant  to  take 
it  out  of  the  possession  of  such  purchaser. 
Moyee  v.  Newinfion^  48  Law  J.  Bep.  Q.B.  126 ; 
Law  Bep.  4  Q.B.  D.  32. 

Qf)  Goods  shipped  on  account  of  vendee  to 
vendee*s  order. 

17. — The  plaintiff  contracted  to  purchase  a 
certain  quantity  of  goods  from  P.  k  Co.  P.  k 
Co.  purchased  the  goods  from  C,  whom  they 
paid,  and  shipped  them  from  Cyprus  to  London 
for  and  on  account  of  the  defendants,  and  de- 
livered the  invoice  to  the  plaintiff.  They  drew 
a  bill  on  the  plaintiff's  firm  in  London  to  the 
order  of  C.  0.  discounted  it  with  the  defen- 
dants, and  forwarded  it  to  the  defendants' 
London  agents,  together  with  bills  of  lading 
drawn  to  the  oitier  or  assigns  of  P.  k  Co.,  wit£ 
instructions  that  the  plaLitiff*s  London  firm 
would  be  ready  to  accept  and  pay  it  at  maturity 


053 


SALE  OF  aOODB. 


against  deliyery  of  the  bills  of  lading.  The  bill 
being  presented  to  the  plaintiff,  he  refused  to 
accept  It  without  receiving  the  bills  of  lading. 
Thereupon  the  defendants  took  possession  of 
the  cargo,  and,  notwithstanding  tluit  the  plain- 
tiff offered  to  pay  the  bill  of  exchange,  refused 
to  deliver  to  him  the  bill  of  lading  without  pay- 
ment of  the  bill,  together  with  the  freight  and 
charges,  and  eventimlly  sold  the  cargo  for  less 
than  its  value.  On  a  special  case,  the  arbi- 
trator found,  as  a  matter  of  fact,  that  the 
parties  had  intended  that  the  property  should 
pass  to  the  plaintiff  on  shipment  of  the  goods  : 
—  Held,  that  such  finding  was  justified  by 
the  facts;  that  the  property  had  passed  to 
the  plaintiff,  on  the  tender  of  payment  of 
the  bill  of  exchange,  and  that  as  the  defen- 
dants had  no  title  to  the  goods,  the  plaintiff 
could  maintain  an  action  against  them  for 
the  conversion  thereof.  MiraSita  v.  The  Impe- 
rial Ottoman  Bank  (App.),  47  Law  J.  Rep.  Exch. 
418 ;  Law  Bep.  3  Ex.  D.  164. 

{o)  PoMteuion  by  sherif, 

18. — Possession  of  goods  by  a  sheriff  under  a 
writ  of  fieri  faciat  does  not  prevent  the  debtor 
from  making  an  effectual  sale  of  the  goods  by 
livery  to  a  purchaser  while  the  sheriff  is  in 
possession.  TRe  Union  Bank  of  London  v. 
Zenanton  (App.),  47  Law  J.  Bep.  C.P.  409 ;  Law 
Rep.  3  C.P.  D.  243. 

Pledgee  ofgoodi :  rights  of:  re-delivery  obtained 
by  fraud  of  pledgor :  innocent  transferee  for 
value.    [See  Plbdgb.] 

Specific  appropriation  of  goods  to  anncer  bill  of 
exchange :  consignment  of  goods  by  agent  to 
principal :  property  in  goods  passing  to  prin- 
cipal absolvtefy  on  shipment  by  agent.  [See 
Bill  of  Exchaivgb,  21.] 

(B)  Deliybbt  and  Aocbftanoe  ov  Goods. 
(a)  Invalid  tender  of  cargo. 

19. — Contract  for  the  supply  by  the  plain* 
tiffs  to  the  defendants  of  a  cai*go  of  maize,  bill 
of  lading  to  be  dated  between  the  16th  of  May 
and  the  30th  of  June,  shipping  documents  at- 
tached as  usual.  The  plaintiffs  tendered  the 
cargo  of  a  ship  of  which  the  shipping  docu- 
ments had  not  arrived.  The  defendants  refused 
to  accept  this  cargo,  and  on  an  arbitration  they 
were  held  to  be  justified  in  their  refusal.  The 
plaintiffs  then  tendered  within  the  time  named 
by  the  contract  another  cargo  in  every  way  satis- 
fying the  contract,  but  the  defendants  refused 
to  accept  it.  The  plaintiffs  sold  this  cargo  at  a 
loss,  and  sued  the  defendants  for  the  amount 
of  loss  incurred  by  their  non-acceptance : — 
Held  (reversing  the  decision  of  Denman,  J.), 
that  the  plaintiff  were  entitled  to  recover,  that 
they  had  not  elected  to  perform  their  contract 
by  the  tender  of  the  first  cargo,  that  being  a 
bad  tender,  and  were  not  thereby  precluded 
from  tendering  the  second  cargo  so  as  to  bind 


the  defendants.    Bomnvman  ▼.  Free  (Apfk),  48 
Law  J.  Bep.  Q.B.  66 ;  Law  Bep.  4  Q.B.  D.  500. 

(b)  Failure  to  deliver  wUhin  stipulmted  time: 
alteration  of  time  for  deUvei^, 

20. — Where  the  vendor  of  goods  under  a  con* 
tract  valid  within  the  Statute  of  Frands,  bcdng 
ready  to  deliver  within  the  agreed  time,  with- 
holds his  offer  to  deliver  in  consequence  of  a  re- 
quest by  the  vendee  before  the  expiration  of  the 
agreed  time,  and  where  after  the  expiration  of  the 
agreed  time,  and  within  a  reasonable  time,  the 
vendor  proposes  to  deliver  and  the  vendee  re- 
fuses to  accept,  the  vendor  can  recover  damages ; 
but  if  the  alteration  of  the  period  of  deliveiv 
is  made  at  the  request  •  of  the  vendor,  though 
such  request  be  made  during  the  agreed  period 
for  delivery,  so  that  the  vendor,  in  suing  for  the 
non-acceptance  of  an  offer  to  deliver  after  the 
agreed  period,  is  obliged  to  rely  upon  the  as- 
sent of  the  vendee  to  his  request,  he  cannot 
enforce  his  claim.  Plevins  v.  Downing,  45  Law 
J.  Bep.  C.P.  695 ;  Law  Bep.  1  C.P.  D.  220. 

By  a  written  contract,  signed  by  the  defen- 
dant, and  dated  June,  1874,  he  agreed  to  buy 
100  tons  of  iron :  "  delivery,  twenty-five  tons 
at  once,  and  seventy-five  tons  in  July  next." 
By  the  end  of  July  the  plaintiff  had  delivered 
and  the  defendant  had  accepted  seventy-five 
tons.  The  defendant  did  not,  before  the  end 
of  July,  request  the  plaintiff  to  withhold  deli- 
very till  after  the  end  of  July.  In  October  the 
defendant  verbally  requested  the  plaintiff  to 
send  him  the  remaining  seventy-five  tons,  and 
the  plaintiff  did  in  October  forward  twenty- 
five  tons  addressed  to  the  plaintiff,  but  the 
iron  did  not  arrive  at  the  defendant's  works, 
and  the  defendant,  on  being  informed  by  let- 
ter of  the  despatch  of  the  iron,  refnaeid  to 
accept  it : — Held,  that  the  plaintiff  could  not 
sue  the  defendant  for  non-acceptance  of  the 
twenty-five  tons,  and  that  there  was  no  suffi- 
cient evidence  of  delivery  and  acceptance  of 
the  same  under  a  new  contract,  so  as  to  sup- 
port an  action  for  goods  sold  and  delivered. 
Ibid. 

(F)  BiQET  OP  Rbsalb  :  Bankbtjptct  op 

Vbndob. 

21.— Where  a  purchaser  of  goods  whose  un- 
paid acceptances  have  been  given  to  the  vendor 
files  a  liquidation  petition,  his  trustee  or  sub- 
purchaser may  elect  to  complete  on  paying 
cash,  and  if  he  does  not  so  elect,  the  vendor 
may  resell  and  prove  in  the  bankruptey  for  any 
difference  on  resale.  Ex  paHe  ^apleton ;  in 
re  Natha/n  (App.),  Law  Bep.  10  Cb.  D.  686. 

(G)  Ybndob's  Libk. 

(a)  Resale :  biU  of  lading  to  shipper*s  order, 

22*  —  Upon  a  sale  of  goods,  where  the 
shipper  takes  and  keeps  in  his  own  hands  a 
bill  of  lading,  making  the  goods  deliverable  to 
the  shipper's  order,  with  the  intention  to  pro- 
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teot  himself,  the  effect  of  his  so  doing  is  to 
preserve  to  him  a  hold  over  the  goods  until  the 
vendee  has  fulfilled,  or  has  been  ready  and 
willing  to  fulfil,  the  conditions  of  the  sale ; 
and  the  hold  so  preserved  is  not  merely  a 
right  to  retain  possession  till  those  conditions 
are  fulfilled,  but  involves  in  it  a  power  to  dis- 
pose of  the  goods  on  the  vendee's  default,  so 
long  at  least  as  the  vendee  continues  in  default. 
Ogg  V.  Shuter  (App.),  45  Law  J.  Rep.  C.P.  44  ; 
Law  Eep.  1  C.P.  D.  47. 

L.,  in  France,  contracted  to  sell  to  the  plain- 
tiffs in  England  a  certain  quantity  of  potatoes, 
to  be  shipped  free  on  board  at  DunMrk,  cash 
against  bill  of  lading,  and  took  a  bill  of  lading 
to  his  own  order.  On  the  arrival  of  the  ship 
and  tender  of  the  bill  of  lading,  the  plaintiffs, 
erroneously  believing  that  the  full  number  of 
sacks  had  not  been  sent,  made  default  in  pay- 
ment. The  defendant,  by  order  of  L.,  resold 
the  potatoes.  After  the  resale  the  plaintiffs 
were  ready  and  willing  to  pay  the  price,  and 
demanded  the  potatoes : — Held,  that  the  defen- 
dant was  not  liable  in  trover  to  the  pUuntiffs. 
Ibid. 

(V)  TTwage  ofvron  trade :  negcftidbiUty  of 

warrants. 

28. — The  defendants  contracted  to  make  and 
deliver  rails  by  equal  monthly  quantities,  to  be 
paid  for,  as  to  part  of  the  price,  by  the  buyers* 
acceptances  at  four  months'  date ;  and  at  the 
request  of  the  buyers  gave  to  them,  with  each 
delivery,  a  warrant,  which  was  expressed  to  be 
for  rails,  deliverable  f .o.b.  to  the  buyers  or  to 
tiieir  assigns  by  endorsement.  The  buyers 
pledged  the  warrants  with  the  plaintiffs  and 
afterwards  became  bankrupt: — Held,  that  by 
the  usage  of  the  iron  trade  the  warrants  in 
that  form  were  a  negotiable  security,  giving  the 
holders  priority  over  the  defendants'  lien  as 
unpaid  vendors.  The  Merchant  Banking  Com- 
pa/ny  of  London  v.  The  Phcenix  Bessemer  Steel 
Compamy,  46  Law  J.  Bep.  Chanc.  418;  Law 
Bep.  6  Ch.  D.  205. 

Manufacturers  at  Sheffield  contracted  to  de- 
liver goods  free  on  board  at  Liverpool,  and 
would  have  sent  the  g^oods  thither  in  their  own 
name  but  for  a  subsequent  arrangement  with 
the  purchasers,  under  which  the  goods  were 
loaded  in  trucks  sent  by  the  purchasers,  and  on 
their  arrival  at  Liverpool  were  warehoused  in 
the  name  of  the  purchasers'  agents  there: — 
Held,  under  the  circumstances,  that  the  transit 
was  at  an  end  in  law  when  the  goods  were 
loaded  in  the  trucks.    Ibid. 

(tf)  Usage  of  trade :  delivery  order:  broker 
amd  undisolosed  prinoipal, 

24. — ^According  to  the  usage  of  the  London 
dry  goods  market,  a  broker  who  buys  for  an 
undisclosed  principal  is  personally  liable  to  the 
seller  for  the  price  of  the  goods.  The  Imperial 
Bank  V.  The  London  and  St.  jKatherine*s  Book 
Company,  46  Law  J.  Bep.  Chanc.  386;  Law 
Bep.  5  Ch.  D.  195. 

PlOBBT,  1875-1880, 


D.,  a  broker,  bought  of  C.  for  undisclosed 
principals  a  quantity  of  gum  sandrac  then 
lying  at  the  St.  Katherine's  Dock,  to  be  paid 
for  on  Saturday,  the  18th  of  March,  and  ob- 
tained a  delivery  order  from  C,  which  he  gave 
to  his  principals  on  the  faith  of  their  repre- 
sentation that  the  goods  were  wanted  for  im- 
mediate shipment.  D.'s  principals,  however, 
pledged  the  ddivery  order  with  a  bank,  and  on 
the  evening  of  the  17th  of  March  they  stopped 
payment.  On  the  morning  of  the  18th  of 
March  the  bank  sent  the  dSivery  order  to  the 
dock  office  in  the  city  with  a  request  for  a 
warrant,  which  they  were  told  would  be  ready 
on  Monday.  Notice  of  the  delivery  order  having 
been  lodged  was  sent  by  the  dock  company  in 
due  course  to  their  warrant  office  at  the  dock, 
where  through  a  mistake  of  the  messenger,  it 
did  not  arrive  until  three  p.m.,  and  in  the 
meantime  a  clerk  of  D.,  who  had,  in  accordance 
with  the  usage  of  the  trade,  paid  the  price  of 
the  goods  to  C.  that  morning,  applied  at  the 
warrant  office  in  C.'s  name  for  a  warrant  for 
the  goods,  which  was  made  out  and  given  to 
him,  as  the  goods  were  clear  in  the  cargo 
ledger.  C.  endorsed  the  warrant  to  D.,  and  in 
consequence  of  what  had  happened,  the  dock 
company  on  the  Monday  refuised  to  act  on  the 
bank's  delivery  order.  In  an  action  by  the 
bank  against  the  dock  company,  D.  and  C, — 
Held,  that  D.  was  entitled  to  the  goods,  for  the 
bank  had  never  obtained  either  actual  or  con- 
structive possession  of  the  goods,  and  that  D., 
having  paid  the  price  of  the  goods  as  surety  for 
his  principals,  was,  notwithstanding  his  prior 
application  for  the  delivery  order  and  endorse- 
ment thereof,  entitled,  by  virtue  of  section  6  6t 
the  Mercantile  Law  Amendment  Act  (19  &  20 
Vict  c.  97),  to  the  benefit  of  the  unpaid 
vendor's  lien  subsisting  in  C.    Ibid. 

Whether  an  action  for  negligence  would  have 
lain  by  the  plaintifEs  against  the  dock  company, 
quaere.    Ibid. 

(d)  BeUvery  determinUig  Uen, 

25. — A  vendor  has  a  lien  on  goods  for  the 
price  until  actual  possession  by  a  vendee. 
Orice  v.  Bichardson,  47  Law  J.  Bep.  P.C.  48 ; 
Law  Bep.  3  App.  Cas.  319. 

The  appellants  sold  goods  to  W.,  and,  being 
warehousemen,  the  goods  remained  at  their 
warehouse,  at  a  rent,  deliverable  to  the  order  of 
W.  Before  the  goods  were  paid  for,  W.  became 
insolvent : — Held,  that  there  had  been  no  actual 
delivery  of  the  goods  to  W.,  and  that  the  ap- 
pellants had  a  lien  on  the  goods  for  the  price. 
Ibid. 

(H)  Stoppage  in  Tbansitu. 

(a)  Duration  oftransitus, 

26. — Qoods  were  sent  by  G.  from  Charleston 
to  an  agent,  B.,  at  Liverpool,  for  the  use  of  W., 
who  were  manufacturers  in  Yorkshire.  A  bill 
of  lading  was  sent  with  the  goods,  and  a  bill  of 
exchange  for  the  amount.     The  aziangement 
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between  G.  and  W.  was  that,  on  the  aooeptanoe 
of  the  bill  of  exchange  by  W.,  the  bill  of  lading 
was  to  be  sent  by  B.  to  W.  This  was  done, 
and  W.  forwarded  the  bill  of  lading  to  a  gentle- 
man who  was  the  agent  of  the  L.  and  Y.  Rail- 
way Company  in  Liverpool,  with  directions  to 
forward  the  goods  to  W.  The  goods  were  sent 
as  directed,  and  such  of  them  as  were  wanted 
by  W.  for  use  in  his  mill  were  taken  from  the 
tracks  and  used ;  the  rest  remained  on  the 
tracks  in  the  possession  of  the  railway  com- 
pany. W.  filed  a  petition  for  liquidation,  and 
G/s  agent  gave  notice  to  the  company,  and 
claimed  against  the  trustee  a  right  of  stoppage 
in  tramitu  as  to  the  goods  not  yet  taken  into 
use  by  W.  i—Held,  that  G.*8  right  to  stoppage 
in  trantUu  ceased  on  arrival  of  the  gxxxis  at 
Liverpool,  and  the  handing  of  the  bill  of  lading 
to  W.  in  return  for  the  accepted  bill  of  ex- 
change. Semble,  that  the  selection  from  and 
taking  away  of  part  of  the  goods  from  the 
tracks  was  constructive  possession  of  the  whole. 
Ex  parte  Oibbs ;  in  re  Whitworth,  46  Law  J. 
Bep.  Bankr.  10;  Law  Rep.  1  Ch.  D.  101. 

27. — By  an  agreement  between  L.,  a  mer- 
chant, and  W.,  a  manufacturer,  for  the  supply 
of  goods  by  W.  to  L.,  under  which  L.  was  to 
give  bills  of  exchange  to  W.  &  Co.  for  the  in- 
voice price  of  all  goods  supplied  to  him,  it  was 
agreed  that  L.  should  ship  sXL  goods  so  supplied 
to  R.  &  Co.,  of  Shanghai,  for  sale  on  his  ac- 
count, that  the  bills  of  lading  for  such  goods 
should  be  sent  by  L.  immediately  on  receipt  to 
R.  k  Co.,  to  whose  order  they  were  to  be  made 
out,  and  that  W.  should  have  a  lien  upon  such 
bills  of  lading  and  each  shipment  of  goods  in 
transit  outwards,  or  in  the  hands  of  the  con- 
signees or  any  other  persons.  In  pursuance  of 
this  agreement  goods  were  accordingly  shipped, 
and  the  biUs  of  lading  which,  by  L.'s  directions, 
were  made  out  to  the  order  of  himself  or  his 
assigns,  were  signed  but  retained  by  the  ship- 
owners by  reason  of  the  freight  not  being  paid. 
W.  telegraphed  to  R.  &  Co.f  at  Shanghai,  to 
whose  order  the  bills  of  lading  should  have 
been  made  out,  stopping  the  goods : — Held  (re- 
versing the  decision  of  one  of  the  registrars 
sitting  as  Chief  Judge),  that  the  trarmtm  of 
the  goods  continued  from  the  time  of  their 
leaving  W.'s  hands  till  their  arrival  at  Shanghai, 
that  they  had  been  effectually  stopped  in  tran- 
ntu,  and  that  W.  was  therefore  entitled  to  be 
paid  his  purchase-money  out  of  the  proceeds  of 
sale.  Held  also,  that  the  agreement,  giving  to 
W.  a  Uen  upon  the  bills  of  lading,  &c.,  was  not 
a  bill  of  sale  within  the  meaning  of  the  17  & 
18  Vict.  c.  36.  In  re  Love;  ex  paHe  Watson 
(App.),  46  Law  J.  Rep.  Bankr.  97  ;  Law  Rep.  6 
Ch.  D.  36. 

28.— The  appellants,  merchants  in  London, 
sold  goods  to  one  Worsdell,  a  trader  at  Fal- 
mouth ;  and  forwarded  the  goods  by  steamer  to 
Worsdell,  Eilligrew-street,  Falmouth ;  and  they 
also  sent  by  post  to  the  purchaser  an  invoice 
which  stated  that  the  goods  were  sent  by 
steamer.     On  the  31st  of  October  the  goods 


were  discharged  at  Falmouth  and  placed  by  the 
company's  agents  in  a  warehouse  belonging  to 
the  company.  The  course  of  busineas  of  the 
Falmouth  agents  was  to  hold  the  goods  subject 
to  the  order  of  the  consignee  on  his  paying 
freight  and  warehouse  rent.  On  the  SOth  of 
October  Worsdell  conmiitted  an  act  of  bank- 
raptcy  by  absconding  from  Falmouth,  and  no 
notice  of  the  arrival  of  the  goods  could  be 
given  to  him.  He  was  adjudicated  bankrupt 
on  the  4th  of  November,  and  a  receiver  ap- 
pointed, and  on  the  same  day  the  goods  not 
having  been  paid  for  and  not  having  been 
claimed  on  behalf  of  the  consignee,  the  appel- 
lants telegraphed  to  the  company's  agents  to 
stop  delivery : — Held,  that  the  transit  was  not 
at  an  end  when  the  goods  were  stopped,  nothing 
having  taken  place  to  constitute  the  company's 
agents  at  Fabnouth  bailees  for  the  consignee. 
Ex  parte  Barrow ;  in  re  WorsdeU,  46  Law  J. 
Rep.  Bankr.  71 ;  Law  Rep.  6  Ch.  D.  783. 

Semble,  that  a  wharfinger  holding  goods «« 
transitu  cannot  turn  himself  into  an  agent  for 
the  consignee  so  as  to  put  an  end  to  the  tran- 
Htut  without  the  express  authority  of  the  con- 
signee.    Ibid. 

29. — The  transit  is  not  at  an  end  until  the 
goods  are  in  the  actual  possession  of  the  pur- 
chaser, and  it  can  make  no  difference  that  in 
the  contract  between  the  vendor  and  purchaser 
the  port  of  destination  is  not  mentioned  or  is 
left  uncertain,  or  is  changed  after  the  contract. 
The  distinction  taken  is  between  a  constructive 
delivery  and  actual  delivery  to  the  purchaser. 
If  there  is  only  a  constructive  delivery  by 
reason  of  a  delivery  to  a  carrier,  the  transit  is 
not  at  an  end  until  actual  delivery  by  the 
carrier  to  the  purchaser  or  his  agent.  Exports 
The  Eosevear  China  Clay  Company  ;  in  re  Coek 
(App.),  48  Law  J.  Rep.  Bankr.  100 ;  Law  Bep. 
11  Ch.  D.  660. 

Delivery  of  goods  by  the  vendor  to  a  carrier, 
even  though  nominated  by  the  purchaser,  is 
still  only  constractive  delivery  to  the  purchaser, 
as  the  contract  with  a  carrier  to  carry  goods 
does  not  make  the  carrier  the  agent  or  servant 
of  the  person  contracting  with  him,  whether  he 
be  vendor  or  purchaser  of  the  goods.    Ibid. 

C,  entered  into  a  contract  with  the  R.  com- 
pany to  purchase  china  clay,  to  be  delivered  on 
board  at  Fowey,  and  to  be  paid  for  by  an  sc- 
ceptance  of  C.  C.  did  not  communicate  the 
destination  of  the  clay  to  the  R.  company.  C. 
verbally  chartered  a  ship,  and  gave  notice  to 
the  R.  company  of  the  name  of  the  ship,  who 
sent  the  clay  to  Fowey,  and  delivered  it  on 
board  the  specified  ship.  Before  the  ship  left 
harbour,  the  R.  company  heard  that  C.  was 
insolvent,  and  gave  notice  to  the  master  of  the 
ship  to  stop  the  clay  in  tramMtv,.  No  bill  of 
lading  was  signed,  nor  had  C.  given  his  accept- 
ance for  the  price  of  the  clay : — Held  (by  the 
Court  of  Appeal,  reversing  the  decision  of  the 
Chief  Judge),  that  the  clay  being  in  possession 
of  the  captain  only  as  carrier,  the  transit  was 
not  at  an  end  when  the  clay  was  put  on  board; 
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and  that  the  vendor's  right  to  stop  in  tramitu 
still  continaed.    Ibid. 

80.-^0n  the  30th  of  July  a  cargo  of  114 
tons  of  iron  castings  was  shipped  and  con- 
signed to  M.,  a  merchant  carrying  on  business 
by  himself  in  London,  by  a  Scotch  firm  at 
Alloa,  in  which  M.  was  a  partner.  The  bill  of 
lading  was  made  out  to  M.  and  his  assignees, 
he  or  they  paying  the  freight.  The  ship 
arrived  in  London  on  the  7th  of  August, 
and  M.*s  manager  in  London  began  to  unload 
the  cargo,  and  thirty  tons  were  on  the  same 
day  discharged  into  M.'s  barges.  M.  made 
certain  payments  in  respect  of  the  freight, 
which  more  than  covered  the  amount  due  for 
the  thirty  tons.  On  the  8th  of  August  M.,  who 
was  then  at  Alloa,  finding  himself  practically 
insolvent,  telegraphed  to  his  manager  directing 
him  not  to  commence  unloading,  or  if  he  had, 
to  stop.  The  manager  accordingly  stopped,  and 
on  the  12th  of  August  M.  came  to  London,  and 
arranged  with  the  captain  to  stop  any  further 
delivery  of  the  cargo.  On  the  19th  of  August 
M.  filed  a  liquidation  petition,  and  a  trustee 
was  appointed.  On  the  21st  of  September  a 
sequestration  was  issued  against  the  Scotch 
firm.  In  re  M'Zaren ;  ex  parte  Cooper  (App.), 
48  Law  J.  Bep.  Bankr.  49  ;  Law  Rep.  11  Oh.  D. 
68. 

The  English  trustee  and  the  Scotch  seques- 
trator both  claimed  the  undischarged  balance 
of  the  cargo : — Held  (affirming  the  decision  of 
the  Registrar),  that  at  the  time  when  M.  directed 
the  delivery  to  be  stopped,  the  goods  were  in 
the  hands  of  the  shipowner  as  carrier,  and 
that  the  transitns  was  not  at  an  end;  that 
accordingly  the  vendors  could  exercise  their 
right  of  stoppage  in  transitu ;  and  that  the 
delivery  of  the  thirty  tons  was  not  such  a  con- 
structive delivery  of  the  whole  cargo  as  to  pre- 
vent the  exercise  of  that  right,  or  to  make  the 
act  of  M.  in  refusing  to  accept  delivery  a 
fraudulent  preference  of  the  Scotch  firm.  That 
the  fact  that  M.  was  also  a  partner  in  the 
Scotch  firm  made  no  difference.    Ibid. 

Per  Brett,  L.J. — Part  delivery  of  a  cargo  or 
of  the  bulk  of  the  goods  is  not  prima  facie  de- 
liver}' of  the  whole.    Ibid. 

Per  Curiam. — When  goods  are  placed  in  the 
possession  of  a  carrier  to  be  carried  and  de- 
livered, the  transitus  is  not  at  an  end  so  long 
as  the  carrier  continues  to  hold  the  goods  as 
carrier,  and  is  not  at  an  end  until  the  carrier 
by  agreement  between  himself  and  the  con- 
signee agrees  to  hold  the  goods  for  the  con- 
signee, not  as  carrier,  but  as  his  agent ;  and  the 
same  principle  will  apply  to  a  warehouseman 
or  wharfinger.    Ibid. 

81. — The  right  of  the  original  vendor  of 
goods  to  stop  them  in  transitu  is  not  destroyed, 
nor  the  duration  of  the  tra/ntitus  ended,  merely 
because  the  purchaser  of  the  goods  has  resold 
them,  and  the  bill  of  lading  h^  been  made  out 
in  the  name  of  the  sub-purchaser.  An  unpaid 
vendor,  who  has  given  a  valid  notice  to  stop  in 
irantitu  before  the  purchaser  has  received  the 


purchase-money  of  the  goods  from  his  sub-pur- 
chaser, is  entitled,  on  the  principle  of  Sptdding 
V.  Buding  (6  Beav.  876),  to  have  the  original 
purchase-money  satisfied  out  of  the  unpaid  pur- 
chase-money of  the  sub-purchaser.  Ex  parte 
Ghlding,  Davis  ^  Company  (Lim.) ;  in  re 
Knight  (App.),  Law  Rep.  13  Ch.  D.  628. 

82. — On  the  resale  of  goods  by  the  pur- 
chaser, though  the  vendor  loses  the  right  to 
stop  the  goods  themselves  in  transitu,  he  is  en- 
titled, if  he  gives  that  which  would,  had  there 
been  no  resale,  have  been  a  valid  notice  of 
stoppage  in  transitUf  to  intercept,  to  the  extent 
of  hiis  own  unpaid  purchase-money,  so  much  of 
the  sub-purchaser's  purchase-money  as  remains 
unpaid  by  him.  The  last  case  approved  and 
followed.  Observations  of  Bramwell,  L.J.,  on 
Slubey  v.  Heyward  (2  H.  Bl.  604)  and  Ham- 
nwnd  V.  Anderson  (1  B.  &  P.  (N.R.)  69). 
Semble,  notice  of  stoppage  in  transitu  given  to 
a  shipowner  imposes  no  duty  on  him  to  com- 
municate the  notice  to  the  master  of  the  ship, 
and  is  not  effectual  until  it  is  communicated 
to  the  master.  Ex  pa/rte  FaXk ;  in  re  KieU 
(App.)»  Law  Rep.  14  Ch.  D.  446. 

(b)  Assignment  of  hill  of  lading  :  effect  of, 

38. — The  vendee  of  goods  may,  by  assign- 
ment of  the  bills  of  lading  to  a  bona  fide  trans- 
feree, defeat  the  vendor's  right  to  stop  them  in 
transitu  in  case  of  the  vendee's  insolvency, 
although  the  consideration  for  which  the  as- 
signment is  made  is  a  past  one,  and  has  not 
been  got  by  means  of  the  bills  of  lading. 
Rodger  v.  2%e  Comptoir  dEscompte  de  Paris 
(38  Law  J.  Rep.  P.O.  30)  dissented  from.  The 
judgment  of  the  Court  below  (46  Law  J.  Rep. 
Q.B.  329)  reversed.  Leask  v.  Scott  (App.),  46 
Law  J.  Rep.  Q.B.  676;  Law  Rep.  2  Q.B.  D. 
876. 

Business,  sale  of:  validity  as  against  creditors, 
[See  Compjlny,  H  106.J 

Proof  in  bankruptcy  :  trade  or  cash  discounts, 
[See  Bankbuptcy,  D  1.] 

Skip:    commission   on   sale   of:   authority   qf 
managing  onmer.    [See  Shippinq  Law,  S.] 


SALFORD  HUNDRED  COtJRT. 

A  defendant  in  an  action  in  the  Salford  Hun- 
dred Court  may  obtain  a  writ  of  prohibition 
notwithstanding  that  he  has  not  pleaded  to  the 
jurisdiction,  although  the  Act  regulating  the 
procedure  in  that  Court  enacts  that  "  no  defen- 
dant shall  be  permitted  to  object  to  the  juris- 
diction of  the  Court  otherwise  than  by  special 
plea,  and  if  the  want  of  jurisdiction  be  not  so 
pleaded,  the  Court  shall  have  jurisdiction  for 
all  purposes."  Jacobs  v.  Brett  (44  Law  J.  Rep. 
Chanc.  377)  followed.  Orani  v.  Brearey,  46 
Law  J.  Rep.  Exch.  481;  Law  Rep.  2  Ex.  D 
346. 
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SALMON  FISHBBT. 

(A)  Salmon  Fibrbbt  Acts. 

(B)  RiQHT  TO  Salmon  FiflHina. 


(A)  Salmon  Fibhsbt  Act& 

1. — A  fishing  mill  dam,  haying  been  oon- 
Btxucted  originally  partly  for  the  purpose  of 
fishing,  and  partly  for  the  porpose  of  supplying 
water  to  a  null,  had  been  used  for  both  purposes 
for  many  years  previously  to  the  passing  of  the 
Salmon  Fishery  Act,  1861,  and  was  so  con- 
tinued after  the  Act,  until  the  occupier  removed 
all  the  machinery  and  appliances  for  catching 
fish  in  the  dam  sluice,  and  ceased  to  use  it  for 
fishing  purposes.  Upon  a  subsequent  informa- 
tion against  him,  under  section  20,  for  not  re- 
moving all  obstructions  to  the  free  passage  of 
fish,  it  was  proved  that  the  fenders  at  the  sluice 
still  remained,  and  were  raised  and  lowered  by 
the  occupier  solely  for  the  purpose  of  regulating 
the  supply  of  water  at  the  mill,  and  irrespective 
of  the  close  season  or  the  passage  of 'fish: — 
Held,  that,  assxmiing  the  abandonment  of  the 
fishery  and  removal  of  the  maohinery  and  ap- 
pliances to  have  been  bona  fide,  notwithstanding 
its  not  having  been  done  till  after  the  passing 
of  the  Act,  such  abandonment  prevented  the 
application  of  section  20,  as  the  structure  was 
not,  when  the  complaint  arose,  a  fishing  mill 
dam,  but  had  been  converted  into  an  ordinary 
mill  dam.  Jtostiter  v.  Pikef  48  Law  J.  Rep. 
M.C.  81 ;  Law  Rep.  4  Q.B.  D.  24. 

2.— The  Salmon  Fishery  Act,  1861,  s.  21,  pro- 
hibits fishing  for,  catching  or  killing  by  any 
means  other  than  a  rod  and  line,  any  salmon 
between  noon  of  Saturday  and  Monday  six  a.m., 
and  forfeits  all  fish  taken  by  any  person  acting 
in  contravention  of  this  section,  and  any  '*  net 
used  by  him  in  taking  the  same,"  and  in  addi- 
tion thereto  imposes  a  penalty.  By  the  Salmon 
Fishery  Act,  1873,  s.  36,  any  water  bailiff  ap- 
pointed under  the  Salmon  Fishery  Acts  may 
seize  all  articles  forfeited  in  pursuance  of  these 
Acts,  and  has  all  the  powers  of  a  constable  at 
common  law  or  by  statute  for  enforcing  the 
Acts.  A  water  bailiff  was  resisted  in  his  attempt 
to  seize  the  nets  of  ifome  fishermen  found  by 
him  fishing  in  contravention  of  the  Act,  but 
who  had  actually  caught  no  salmon: — Held, 
that  the  forfeiture  clause  applied  to  nets  used 
in  fishing  for  salmon  in  contravention  of  the 
Act,  though  no  salmon  had  been  actually  caught 
on  the  occasion.  Rutter  v,  Harris  (App.  Div.), 
45  Law  J.  Rep.  M.C.  103 ;  Law  Rep.  1  Ex.  D. 
07  (iKwi.  JRuther  v.  HwrrU). 

(B)  Right  to  Salmon  Fishing. 

8. — Where  a  piece  of  land  on  the  banks  of  a 
tidal  river  is  exchanged,  but  with  a  reservation 
or  exception  of  the  right  of  salmon  fishing 
therein,  a  grant  of  that  salmon  fishing  in  1878 
from  the  C^wn  will  not  deprive  the  prior  owner 


of  his  right.    Biehardum  ▼.  Orajf.     Fleming  v. 
Oray  (H.L.  8c.),  Law  Rep.  3  App.  Cas.  1. 

4. — Where  the  proprietor  of  salmon  fishing 
in  an  estuary  opposite  his  estate,  for  the  pur- 
pose of  protecting  the  shore,  and  not  as  a  device 
to  catch  fish,  restored  the  foreshore  by  an  em- 
bankment sixteen  inches  higher  than  the 
original  bank,  which  had  been  swept  away  by 
the  tide,  and  thereby  the  salmon,  though  not 
substantially  impeded  or  obstructed,  became 
easier  of  capture  by  the  proprietor  : — Held,  not 
an  illegal  obstruction  within  the  Salmon  Fidieiy 
Acts.  The  Duke  of  Sutherland  v.  Rose  (H.L.  8c.), 
Law  Rep.  3  App.  Cas.  736. 

6.— The  Crown  granted  to  L.  in  1774  a  baxony 
charter  to  lands  almost  oontinuons  on  both 
sides  of  a  river,  including  older  baronies  con- 
taining express  grants  of  salmon  fishing  to  parts 
of  the  river,  some  above  and  some  below  certain 
falls,  also  an  ancient  barony  grant  giving  the 
fishing  on  the  Water  of  Fome  (which  was 
alleged  to  be  the  old  name  of  the  whole  river 
from  its  source  to  the  sea),  and  from  time  im- 
memorial L.  had  exercised  his  possession  down 
to  1862,  taking  all  the  fish  in  the  whole  river 
by  means  of  close  cruives  just  below  the  ^dls, 
which  stretched  right  across  the  river,  and 
which  were  narrower  than  then  allowed  by  law. 
He  asserted  his  right  above  the  falla  by  occar 
sionally  fishing  there,  by  having  watchers  dur- 
ing the  spawning  season,  and  by  binding  his 
tenants  in  their  leases  to  protect  the  fishing, 
and  prevent  all  others  from  fishing.  This  had 
been  done  for  a  period  much  longer  than  forty 
years.  After  1862,  when  close  cruives  were 
abolished,  L.  had  regularly  fished  above  the 
falls  with  net  and  coble.  No  objection  had 
ever  been  made  to  L.'s  entire  possession  of  the 
whole  salmon  fishing  in  the  river,  but  the  Crown 
now,  while  admitting  L.'s  right  to  the  salmon 
fishing  below  the  falls  to  be  incontestable, 
claimed,  dejure  ooroiuPt  all  the  fishing  above  the 
faUs  :— Held,  that  the  river  here,  being  one  con- 
tinuous and  connected  subject,  L.'s  entire  control 
and  enjoyment  of  the  whole  profit  of  the  fish  in 
the  whole  river,  for  a  time  far  beyond  the  period 
of  prescription,  coupled  with  his  titles,  gave 
him  the  right  to  the  salmon  fishing  within  the 
limits  and  ex  adrerso  his  barony  lands  wherever 
situated ;— Held,  also,  that  this  decision  was 
without  prejudice  to  any  right  of  the  Crown  or 
its  grantees  to  the  salmon  fishing  ex  adverso  the 
ancient  barony  lands  of  C,  which  were  lands  on 
the  banks  of  the  above-mentioned  river  inter- 
mixed with  the  lands  of  L.'s  barony.  The  Lord 
Advocate  v.  Lord  Lorat  (H.L.  Sc.),  Law  Rep.  6 
App.  Cas.  273. 

SALVAGE. 

f  See  Admiralty,  9,  20,  31-33 ;  Shipping 

Law,  T.] 

SANITARY  RATE. 
[See  PuBUC  Health  Act,  14.] 


SAl!l8B*ACTI0N-SC0tCH  LAW. 


ttl 


SATISFACTION. 

Advancement:    annuity  granted  in  initestate's 
lifetime,    [See  Advangbment,  1.] 

Advancement:   Kotohpat  clause.     [See   Will 

Ck>N8TBnCTI0N,  M  2.] 

Debt,  ofy  by  legacy.    [See  LEaACY,  4-6.] 

Dower,  of,  by  annuity,    [See  DowEB.] 

Sotchpot:  advancement:  release  of  debts  owing 
from  son.    [See  Advangemsnt,  4.] 

Portions,  of.    [See  Pobtions,  1-4.] 

SAVINGS  BANK. 

[The  Savings  Banks  Acts  amended.    43  Sc  44 
Vict.  o.  36.] 

SCANDAL. 
[See  Practice,  Z  5.] 

SCAVENGER. 
[See  Metbopolis,  18-21.] 

SCHEME  OF  ARRANGEMENT. 
[See  Bakkbuptct,  K  20 ;  Oompakt,  L] 


(d)  contbact. 
(£)  Conveyance. 

(F)  Deed  :  Pbopebtt  passing  bt  :  Evidbnob 

OF  Intention. 

(G)  Entail. 

(H)  Glasgow  Police  Act.  1866. 

(I)  Habboub:  Beaching  Fishing  Boats. 

(E)  Lease. 

(a)  Corweyaneing  Act,  1874. 

(Jb)  IHartures:  descent. 
(L)  Mabbiage. 
(M)  Mines  and  Minebaus. 
(N)  Nuisance. 
(0)  Patent. 

(P)  Public  Health  Act  :  Public  Well.  ^ 
(Q)  Res  Judicata. 

(R)  RiPABIAN  OWNEBS. 

(S)  SuPEBioB  and  Vassal. 

(a)  Recovery  of  casualty, 

(b)  Subdwision  of  feu. 

(jD^  Feu  contract:    cla/use   qf  relief  fronk 
jpubHc  burdens. 
(T)  Teinds. 
(U)  Tbamwat. 
(V)  Tbustees. 
(W)  Will  :  Constbuction. 

(a)  Cwmdative  legacy :  words  in  margin, 

(b)  Accruer  of  share. 


SCHOOL. 

Bequest  vnaidqf.    [See  Chabitt,  3.] 

Endowed,    [See  Endowed  Schools  Act.] 

Scheme:  g^ualification  of  candidate  .'"parishioner,** 
[See  Chabitt,  26.] 

Scheme :  tranter  to  School  Board,  [See  Chabity, 
27,  31.] 

SCHOOL  BOARD. 

[See  Elehbntaby  Education  Acts.] 

[The  powers  of  School  Boards  in  relation  to 
Industrial  Schools  amended.  42  k,  43  Vict.  c. 
48.] 

By-laws :  children  employed  in  factory  :  com' 
pnlsory  attendance,  [See  Elementaby  Edu- 
cation Act,  6.] 


SCIENTER. 

Care  qf  animals.    [See  Agistment;  Negli- 
gence, 1.] 

Sell  knowingly."    [See  Copybight,  6.] 


« 


SCIRE   FACLA.S. 
Writ  of,  against  shareholder,  [See  Company,  F.] 

SCOTCH  LAW. 

(A)  Appeal. 

(B)  Bankbuptcy:  Set-off. 

(C)  Chubch  and  Chubchyabd. 


(A)  Appeal. 

L — ^No  appeal  lies  to  the  Honse  of  Lords  from 
a  sentence  or  order  of  the  High  Court  of  Justi- 
ciary in  Edinburgh.  Mackintosh  ▼.  The  Lord 
Advocate  for  Scotland  (H.L.  Sc),  Law  Rep.  2 
App.  Cas.  41. 

(B)  Bankbuptcy:  Set-off. 

2. — The  Scotch  law  of  compensation  and  re- 
tention in  bankruptcy  is  nearly,  if  not  quite, 
identical  with  the  English  law  of  mutual  credit. 
McIRnnon  v.  Armstrong  (H.L.  Sc.),  Law  Rep.  2 
App.  Cas.  631. 

The  right  of  a  creditor  to  compensation  or 
set-off  is  not  destroyed  by  the  circumstance  of 
such  creditor  having  a  collateral  security  for  his 
debt.    Ibid. 

If  the  indorser  of  a  bill  becomes  a  party  to 
the  bill  before  the  bankruptcy  he  may  set  it  off 
on  becoming  holder  afterwards.    Ibid. 

(C)  Chubch  and  Chubchyabd. 

8« — In  the  allocation  of  area  and  seats  specific 
legal  rights  previously  established  will  be  duly 
regarded  and  preserved.  The  Duke  ofBoxburgh 
V.  Millar  (H.L.  Sc),  Law  Rep.  3  App.  Cas.  14. 

Where  a  parish  is  disjoined  quoad  sacra,  the 
heritors  of  such  parish  still  retain  their  original 
civil  rights,  and  still  continue  subject  to  their 
original  civil  liabilities.    Ibid. 

4. — Where  an  order  of  Presbytery  for  the 
enlargement  of  a  churchyard  hais  been  suffi- 
ciently notified  to  the  landowner  and  others 
affected,  such  order  will  not  be  impeached  on 
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the  ground  of  mere  informality.  Walker  v. 
The  PreibyUrp  of  Arbroath  (H.L,  Sc),  Law  Rep. 
2App.  Cas.  79.  ^ 

(D)  Contract. 

BuUding  contract :  extra  work :  rvritfen  order  : 
acqwicicenee.    [See  Contract,  33.] 

8hip*8  iurrey  expentet :  eorutruction  of  contract : 
deleted  words :  evidence  of  intention  by  pre- 
riout  communing,    [See  Contract,  28.] 

(B)  CONVKYANOB. 

6. — Articles  of  roup  of    certain  lands  ex- 
pressly stipnlated  that  the  purchaser  was  to 
take  the  property  with  all  risks  of  error  in  the 
partioulars.     A.,  by  missives  attached  to  the 
articles,  agreed  to  bny  the  estate,  and  a  con- 
veyance was  executed  containing  a  clause  of 
warrandice  in  usual  general  terms,  but  neither 
the  disposition  nor  the  articles  contained  any 
information  as  to  tenure.    In  the  particulars  it 
was  stated  "  The  lands  hold  of  the  Crown,"  and 
in  answer  to  an  enquiry  on  A.'s  behalf  before 
sale,  the  seller's  agents  referred  A.  to  the  note 
of  particulars,  adding, "  The  proprietors  (B.&  C.) 
are  not  entered  with  the  Crown,  but  you  are 
aware  the  Crown  never  asks  for  an  entry."  The 
belief  that  the  lands  were  held  direct  of  the 
Crown  was  grounded  on  a  decree  of  tinsel, 
dated  1813,  directed  against  the  heir  of  the  line 
of  the  last  superior,  and  a  decree  of  forfeiture 
of  the  mid-superiority,  dated  in  1849,  followed 
by  a  Crown  charter.     Since  the  year  1813  there 
had  been  no  assertion  of   a  contrary  right. 
Before  the  sale  the  agents  for  D.,  the  disponee 
of  the  last  superior,  wrote  to  B.  &  C.'s  agents 
claiming  the  right  of  mid-superiority,  but  this 
claim  being  disputed  and  not  further  persevered 
with,  B.  &  C.'s  agents  did  not  intimate  the  claim 
to  A.,  but  two  years  later  D.'s  agents  renewed 
the  claim,  and    ultimately    raised   an  action 
against  A.,  claiming  a  year's  rent  as  composi- 
tion on  his  entry.    A.,  being  held  liable,  and 
the  decree  of  forfeiture  reduced,  raised  this 
action  against  6.  Sc  C.  for  repetition  of  the  sum 
paid,  the  expenses  of  the  litigation,  and  a  sum 
equal  to  one  and  a  half  times  the  casualty  of 
composition,  on  the  ground,  first»  of  warrandice, 
and,  second,  misrepresentation  and  concealment 
on  the  part  of  B.'s  agents :— Held,  that  there 
had  been  no  breach  of  warrandice ;  and  that 
the  representation  was  perfectly  true  accoiding 
to  the  knowledge  and  belief  of  those  who  made 
it,  and,  that  being  so,  any  error  therein  was 
covered  by  the  express  contract  of  the  purchaser 
to  take  the  property  with  the  risks  of  errors  in 
the  particulars.  Bronmlie  v.  Campbell  (H.L.  Sc.), 
Law  Bep.  6  App.  Cas.  925. 

(F)  Deed  :  Property  passing  by  :  Evidence 

OP  Intention. 

6. — General  words  of  disposition  in  a  mortis 
causa  deed  are,  in  the  absence  of  proof  of  con- 


trary intention,  sufficient  to  pass  heritable  pro- 
perty vested  at  the  date  of  the  deed  in  the 
disponer  with  a  special  destination  to  herrs 
substitute.  Campbell  v.  Campbell  (H.L.  8c.), 
Law  Rep.  6  App.  Cas.  787. 

By  Scotch  law  evidence  of  contrary  intention 
is  admissible,  which  by  English  law  would  be 
inadmissible.    Ibid. 

Prior  decisions  considered.    Ibid. 

(G)  Entail. 

7. — Case  in  which  a  royal  charter,  not  original, 
but  by  progress  and  unrecorded,  was  held  not 
to  have  given  substitute  heirs  of  entail  the 
benefit  of  the  Act,  1690,  c.  33,  which  would 
otherwise  have  saved  them  from  the  penalties 
of  their  predecessor's  treason.  The  Earl  of  Perth 
and  MelfoH  v.  Lord  Elphimtone  (H.L.  Sc.), 
Law  Rep.  3  App.  Cas.  297. 

8. — By  a  disentailing  agreement  between  a 
father  and  his  eldest  son  it  was  agreed  that 
money  was  to  be  placed  by  the  father  in  the 
hands  of  trustees,  who  were  to  <'  hold  it  for  the 
son's  behoof  "  in  life  rent  only,  and  for  the  issue 
of  his  body  in  fee,  whom  failing  to  his  nearest 
heirs.  The  money  was  deposited  by  the  father 
under  a  deed  of  declaration  which  restricted 
the  son's  interest  in  it  to  alimentary  life  rent, 
and  failing  his  issue  the  fee  was  given  to  bis 
aunt.  On  the  death  of  botii  father  and  son,  the 
latter  leaving  a  widow  and  no  children,  the 
money  was  by  deed  left  to  his  widow,  and  the 
destination  in  the  declaration  of  trust  was  re- 
voked. The  aunt  claimed  the  money  : — Held, 
that  the  widow  was  entitled  to  it.  Wigktma/n 
V.  Costine  (H.L.  Sc.),  Law  Rep.  4  App.  Cas.  228. 

9. — The  heir  in  possession  of  an  entailed 
estate  in  Scotland  having  petitioned  under  the 
statutes  for  disentail,  the  first  heir  substitute 
gave  his  consent,  but  the  second  and  third  re- 
fused. The  second  and  third  heirs  alleged  that 
the  first  heir  (who  refused  to  be  examined 
medically)  had  suffered  from  ailments  which 
tended  to  reduce  the  probable  duration  of  his 
life  greatly  below  the  average  of  persons  of  his 
age,  and  accordingly  in  valuing  the  interest  of 
the  second  and  third  heirs,  under  the  6th  sec- 
tion of  the  Entail  Amendment  (Scotland)  Act, 
1875,  the  questions  arose  whether  the  probable 
duration  of  the  life  of  the  first  heir  substitute 
should  be  taken  from  the  tables  on  the  basis  of 
his  actual  age,  or  whether  his  actual  state  of 
health  should  be  ascertained  by  enquiry ;  and 
whether,  there  being  only  one  other  heir  in  the 
entail  existing,  the  second  and  third  heirs' 
chance  of  succeeding  to  the  fee  simple  by  sur- 
viving all  the  other  heirs  of  entail  should  be 
taken  into  account : — Held  (reversing  the  deci- 
sion of  the  Court  below),  that  all  the  facts  tend- 
ing to  reduce  the  first  heir's  life  below  the 
average  ought  to  be  taken  into  consideration ; 
and  that  the  valuation  ought  to  include  the 
chance  of  succeeding  to  the  fee  simple.  McDonald 
V.  McDonald  (H.L.  Sc),  Law  Rep.  6  App.  Cm. 
519. 
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(H)  Glasgow  Polios  Act,  1866. 

10.— By  the  Glasgow  Police  Act,  1866  (29  & 
30  Vict,  a  278),  s.  384,  the  master  of  works  may 
by  notice  "require  any  proprietor  or  occupier 
of  a  land  or  heritage  "  within  the  city  of  Glas- 
gow to  fence  the  same,  or  repair  any  chimney- 
stalk  or  flue,  or  chimney  h^ui  or  can,  or  any 
stone,  signboard,  or  other  thing  connected  with 
or  appertaining  to  any  building  thereon,  which 
appears  to  be  dangerous : — Held,  that  the  master 
of  works  is  not  authorized  to  compel  a  riparian 
owner  to  fence  his  land  off  from  a  tidal  and 
navigable  river,  notwithstanding  that  a  public 
right  of  way  along  the  river  bank,  fenced  on  the 
land  side,  is  alleged  to  be  insecure  and  dangerous 
on  account  of  the  proximity  of  the  river.  Lang 
v.  Kerr  Andenon  ^  Comptmy  (H.L.  Sc),  Law 
Bep.  3  App.  Cas.  529. 

(I)  Hasboub:  Beaching  Fishing  Boats. 

11, — By  immemorial  custom  the  fishermen  of 
a  sea  village  had,  in  winter-time,  beached  their 
boats  on  ground  adjoining  a  harbour.  The 
proprietor  subsequently  obtained  a  local  Act 
authorizing  a  levy  of  five  shillings  per  annum  for 
each  boat  beach&d : — Held,  that  the  rights  of  the 
fishermen  could  be  enforced  against  such  pro- 
prietor, and  that  he  could  not  exclude  them  from 
the  ground  used  for  beaching  without  assigning 
to  them  other  ground  equally  suitable.  AUon 
V.  Stephen  (H.L.  Sc),  Law  Bep.  1  App.  Cas.  466. 

(K)  Lbasb. 
(a)  Conveyamcing  Act,  1874. 

12. — The  statute  1696,  c.  15,  in  effect  requires 
that  where  a  deed  consists  of  more  than  one 
page,  each  page  shall  be  attested  in  the  same 
manner  by  the  grantor  with  his  usual  and  accus- 
tomed form  of  signature,  and  therefore  where 
an  agreement  for  a  lease  dated  the  7th  of  June, 
1873,  consisted  of  two  sheets  of  paper  written 
bookwise  on  seven  pages,  and  only  the  last  page 
was  subscribed  by  the  full  names  of  the  grantors, 
the  previous  six  pages  being  merely  initialed : — 
Held,  that  such  agreement  was  improbative 
under  the  statute.  Gardner  v.  Lu^  (H.L. 
Sc.),  Law  Bep.  3  App.  Cas.  682. 

Sections  38  &  39  of  the  Conveyancing  (Scot- 
land) Act,  1874  (dispensing  with  certain  re- 
quirements to  the  vaUdity  of  writs  in  Scotland 
under  previous  legislation),  are  not  retrospec- 
tive.   Ibid. 

(b)  Fixtures:  descent. 

18. — A  Scotch  lease  is  heritable  and  descends 
to  the  heir  of  the  lessee,  whether  it  be  a  lease 
in  perpetuity  or  for  a  term.  Machineiy  annexed 
to  the  leasehold  soil  for  the  working  of  coal 
descends  to  the  heir  along  with  the  soil.  Bain 
V.  Brand  (H.L.  Sc),  Law  Bep.  1  App.  Cas.  762. 

(L)  Mabbiagb. 

14« — Begular  marriages  in  facie  eoclesus  must 
be  preceded  by  banns,  as  the  proclamation  'of 


banns  is  inter  sacra  and  forms  part  of  the  dis- 
cipline of  the  Church,  and  in  this  respect  the 
civil  power  supports  the  ecclesiastical.  Where 
a  severed  district  has  been  constituted  a  parish 
quoad  sacra,  the  proclamation  of  banns  for  those 
resident  in  it  must  be  pronounced  in  the  church 
of  the  parish  quoad  sacra,  Hutton  v.  Hanyer 
(H.L.  Sc),  Law  Bep.  1  App.  Cas.  464. 

16. — Where  the  parties  underwent  a  matri- 
monial ceremony,  believing  the  same  to  be  valid 
(which  it  was  not),  and  afterwards  lived  to- 
gether as  husband  and  wife,  and  were  regarded 
as  such, — Held,  that  a  marriage  by  habit  and 
repute  was  established  without  any  evidence  of 
mutual  consent  by  verbal  declaration.  Be  Thoren 
V.  The  Attorney- General  (H.L.  Sc),  Law  Bep. 
1  App.  Cas.  686. 

Observations  on  the  Scotch  doctrine  of  habit 
and  repute  as  to  mairiage.    Ibid. 

16. — A  suit  for  declaration  of  marriage 
brought  in  1842  against  a  lady  was  dismissed 
after  trial  in  1846.  The  lady  having  died,  a 
second  suit  was  brought  in  1876  for  declarator 
of  the  same  marriage,  and  reduction  of  the 
former  decree : — Held,  that  the  principle  of  res 
judicata  applied,  and  that  the  second  suit  was 
barred.  Lookyer  v.  Ferryma/i^  (H.L.  Sc),  Law 
Bep.  2  App.  Cas.  519. 

Observations  of  their  lordships  explanatory  of 
the  principle  of  res  judicata  and  its  especial 
applicability  to  suits  of  this  description.    Ibid. 

Irregular  ina/rriage :  trcenty-one  dayi  residence, 
[See  DivoBCB,  12.] 

Prevwm.'ption  of  paternity,    [See  Pbbbumption, 

3.] 

(M)  Minbs  and  Minbbals. 

17. — Where  a  reservation  of  minerals  in  a 
grant  simply  related  to  coal  under  the  sur- 
face,— Held,  that  the  grantor  would  have  no 
power  to  carry  under  the  lands  coals  or  minerals 
worked  or  won  from  other  lands,  but  secu$  where 
the  reservation  included  power  to  search  for 
work  and  carry  away  the  minerals.  Ramsa/y  v. 
BUwr  (H.L.  Sc),  Law  Bep.  1  App.  Cas.  701. 

Whether  the  right  of  the  grantor  in  such  a 
case  can  be  properly  described  as  a  "  privilege, 
servitude,  or  easement,"  qussre.    Ibid. 

RaiJmHvy :  mines  and  minerals :  notice  and 
counter-notice  as  to  working,  8  &  9  Vict,  c  33. 
BS.  70-72.    [See  Lands  Clausbs  Aot,  3.] 

[And  see  Minbs,  11.] 

(N)  NUISANCB. 

18. — In  nuisance  cases  the  several  sufferers 
may  combine  and  bring  a  joint  action  against 
the  several  authors  asking  a  declarator  and 
interdict,  but  not  claiming  damages.  Cowan  v. 
Buke  of  Bvooleuch  (H.L.  Sc),  Law  Bep.  2  App. 
Cas.  344. 

Observations  on  the  difference  of  the  Scotch 
and  English  law  and  practice  in  this  respect. 
Ibid. 
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On  points  of  pnotioe  the  Honae  of  liOids  will 
not  interfere  with  a  unanimous  decision  of  the 
Court  below,  unless  perfectly  satisfied  that  such 
decision  is  wrong  in  principle.    Ibid. 

(O)  Patent. 

Infiringement :  appeal :  practice.    [See  PATENT, 
85.] 

(P)  PuBLio  Health  Act:  Public  Well. 

19. — A  well  situated  on  private  ground,  the 
water  of  which  had  been  used  gratuitously  for 
domestio  purposes  by  the  neighbouring  in- 
habitants for  the  prescriptive  period  : — Held,  to 
be  a  public  well  within  the  Public  Health  (Scot- 
land) Act,  1867,  s.  89.  sub.-s.  4,  and  that  the  local 
authority  can  enter  on  the  land  and  do  all  things 
necessary  to  maintain  and  continue  the  well. 
Smith  V.  ArohibaJd  (H.L.  So.),  Law  Rep.  6  App. 
Gas.  489. 

(Q)  Res  Judicata. 

20. — Consideration  of  the  principle  of  res 
Judicata,  The  Phoepkate  Sewage  Chmpany  v. 
Mollecan  (H.L.  8c.),  Law  Rep.  4  App.  Cas.  802. 

Where  a  decision  has  been  pronounced  against 
a  claim  based  on  the  ground  of  fraud,  new 
allegations  of  fraud  not  raising  a  separate  and 
independent  case,  will  not  prevent  such  decision 
from  being  ree  judicata  ;  and  especially  so  if  the 
new  facts  were  all  along  in  the  Imowledge  of  the 
party  ailing  them.    Ibid. 

[And  see  Nos.  16  supra  and  25  infra.] 

(R)  RiPABIAK    OWKBBS. 

2L — Two  lochs  in  Scotland,  D.  and  F.,  were 
separated  by  a  narrow  channel  (which  was  not 
a  river),  and  also  by  a  causeway  of  stones  erected 
more  than  forty  years  before.  In  an  action  fbr 
declarator  of  common  right  in  the  fishing, 
fowling,  and  boating  over  both  the  lochs,  on  the 
ground  that  they  were  one,  by  a  riparian  owner 
on  F.  against  the  owner  of  all  the  land  round  D. : 
— Held,  that  the  lochs  were  separate  and  distinct 
by  reason  of  the  difference  of  the  name,  the 
oonfiguration  of  the  ground,  and  the  existence 
of  the  causeway.  MaoiensBie  v.  Banket  (H.L. 
So.),  Law  Rep.  3  App.  Cas.  1324. 

(S)  SUPERIOB  AND  YaBSAL. 

(a)  Beecvery  of  eatuaUy. 

22. — Lands  were  conveyed  by  a  trust  disposi- 
tion to  trustees  for  certain  purposes,  and  after- 
wards to  be  entailed  upon  A.  The  trustees 
became  in  f eft,  and  the  superior  claimed  a 
casualty  of  composition  of  a  year's  rent  on  the 
ground  that  they  were  singular  successors :  but 
the  trustees  contended  they  were  not  liable,  and 
that  they  could  only  be  liaMe  for  a  casualty 
payable  by  an  heir.  A.  was  willing  to  enter  and 
pay  a  casualty  of  relief : — Held,  that  the  superior 
oould  recover  the  casualty  of  a  year's  rent. 
Bankin  v.  Lament  (H.L.  Sc.),  Law  Rep.  6  App. 
Cas.  44. 


(h)  Subdivuion  i^feu, 

28. — Where  part  of  a  feu  created  prior  to  87 
k,  38  Vict,  a  94.  s.  15  has  been  alienated,  the 
casualties  of  superiority  incident  to  the  entire 
feu  need  not  be  redeemed,  but  those  incident  to 
each  part  alienated  may  be  redeemed  separately. 
EUnhrngk  v.  The  Edinburgh  Baperie,  4'c^  Gm- 
pony  (H.L.  Sa),  Law  Rep.  4  App.  Cas.  87. 

(jd)  Feu  contract :  clause  o/reU^from 
public  burdcm. 

24.— A  feu  contract  in  1823  of  land  fened 
out  to  a  society  to  form  a  harbour  and  erect 
buildings  contained  a  clause  as  follows:  "Sir 
R.  D.  (the  superior)  binds  and  obliges  himself 
and  his  foresaids  to  free  and  relieve  the  said 
society  of  the  whole  cess  or  land  tax,  feu  duties, 
or  other  duties  payable  to  his  superiors  of  the 
said  lands,  ministers'  stipends,  schoolmasters' 
salaries,  and  other  public  burdens  due  and 
exigible  out  of  the  whole  lands  and  subjects 
hereby  f  eued,  or  that  may  become  due  and  pay- 
able for  or  from  the  same  in  all  time  coming : " — 
Hel<^  that  the  superior  was  bound  to  relieve  the 
vassal  of  the  whole  of  the  poor  rates  payable  in 
respect  of  the  lands  and  buildings  under  the 
Poor  Law  Amendment  Act,  1845,  and  not  merely 
the  proportion  of  assessment  effeiring  to  the  feu 
contract  or  to  the  amount  of  the  feu  duty : — 
Rut  held,  that  he  was  not  bound  to  relieve  the 
vassal  of  the  road  assessments  under  Local  Acts 
in  1830,  1838,  and  1860.  Dunbar's  Trustees  v. 
British  Fisheries  Society,  Law  Rep.  3  App.  Cas. 
1298. 

(T)  Teindb. 

26.— The  minister  of  B.  in  the  year  1796 
raised  an  action  of  augmentation  of  stipend,  and 
produced  a  rental  of  the  whole  parish,  incloding 
81  acres  of  land  belonging  to  B.  These  81  acres 
were  struck  out  of  the  rental  by  order  of  the 
Court,  but  the  proceedings  were  never  carried  to 
a  final  decree.  The  same  minister  in  1867  raised 
a  new  action  of  augmentation  which  was  carried 
to  a  final  decree,  but  the  81  acres  were  not  in- 
cluded in  the  scheme.  The  respondent,  a  sub- 
sequent minister  of  R.,  raised  an  action  of 
augfmentation  and  included  the  81  acres  : — Held, 
that  he  could  not  do  so,  as  the  matter  was  res 
judicata.  Dundas  v.  WaddeU  (H.L.  Sa),  Law 
Rep.  5  App.  Cas.  249. 

26. — Where  one  heritor  pays  a  larger  share 
of  minister's  stipend  or  augmentation  of  stipend 
than  he  is  lawfully  bound  to  pay,  and  another 
heritor  a  smaller  share,  the  latter  is  liable  in 
repetition  to  the  former;  but  if  such  under- 
paying heritor  ceases  to  be  so,  by  death  or  sale, 
he  and  his  representatives  are  discharged  by  the 
long  period  of  negative  prescription  after  forty 
years  from  the  time  when  he  so  ceased,  unless 
the  overpaying  heritor  or  his  representatives 
take  steps  in  the  meantime  to  interrupt  the 
prescription.  Da/pidson  v.  Sinclair  (H.L.  Sa), 
Law  Rep.  3  App.  Gas.  765. 
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(U)  Tbahwat. 

27. — Where  a  tramway  company,  who  by 
their  Act  of  Parliament  were  under  distinct 
agreements  with  municipal  authorities  not  to 
charge  more  than  a  certain  fixed  fare,  subse- 
quently obtained  statutory  power  to  substitute 
omnibuses  in  lieu  of  the  tramways  on  certain 
routes,  and  to  charge  a  higher  fare  on  those 
routes : — Held,  that  the  company  had  no  power 
to  increase  the  fare  of  the  passengers  using  the 
tramways  only.  The  Edinhurgh  Street  Tram- 
ways  ComjHiny  v.  Torbain  (H.L.  Sc.),  Law  Rep. 
S  App.  Cas.  58. 

(V)  Tbubtees. 

28. — Where  trustees  have  an  unlimited  dis- 
cretionaiy  power  to  postpone  the  payment  of 
shares  of  a  residuary  fund,  and  as  to  the  time 
and  manner  of  exercising  such  power,  the  trus- 
*  tees  can,  even  after  action  raised  by  arresting 
creditors,  defeat  the  rights  of  such  (^editors  by 
exercising  the  power,  and  executing  a  deed  ap- 
plying the  fund  as  an  alimentary  provision  for 
the  behoof  of  beneficiaries.  The  powers  of  such 
trustees  are  in  no  wise  impaired  or  abridged  by 
proceedings  by  the  creditors  of  the  beneficiafies. 
Chamhert  v.  Smith  (H.L.  Sc.),  Law  Rep.  3  App. 
Cas.  795. 

29. — Trustees  who,  as  ostensible  owners  of 
the  trust  property,  acquire  a  benefit,  must  hold 
such  benefit  for  the  persons  for  whom  they  are 
trustees.  So  held,  where  trustees  as  owners 
had  acquired  from  the  Crown  a  right  of  salmon 
fishing  in  the  adjoining  sea.  The  A berdeen  Tanm 
Ccnifml  v.  The  Aberdeen  UnivertUy  (H.L.  Sc), 
Law  Rep.  2  App.  Cas.  544. 

Cause  remitted  back  to  the  Court  of  Session 
upon  the  question  of  retrospective  accounting. 
Ibid. 

(W)  WlU^  CONSTBUCTION. 

(a)  Cumulative  legacy :  words  in  margin, 

80.— Bequest  to  R.  K.  of  2,000Z.,  and  "  to  each 
of  his  brothers  IfiOOl,"  and  bequest  of  the  re- 
sidue to  Sir  T.  K.  and  B.  Sir  T.  K.  was  the 
eldest  brother  of  R.  K.:— Held,  that  he  wm 
entitled  to  the  1,000/.  in  addition  to  his  share  of 
residue.  Mrkpatriek  v.  Bedford  (H.L.  Sc), 
Law  Rep.  4  App.  Cas.  97. 

Along  the  margin  of  a  holograph  will  the 
testator  wrote  "  all  free  of  legacy  duty  "  opposite 
to  certain  legacies.  There  was  no  mark  to 
shew  where  the  words  were  intended  to  be 
read: — Held,  that  all  the  legacies  were  duty 
free.    Ibid. 

(b)  Accruer  of  share. 

81. — A  testator  directed  his  trustees  to  hold 
the  residue  of  his  estate  for  behoof  of  his  nieces 
and  their  children,  in  certain  proportions, 
namely,  one-third  to  A.  in  life  rent  and  to  her  chil- 
dren in  fee ;  one-third  to  B.  in  life  rent,  and  to 
her  children  in  fee ;  and  one-third  to  C,  D.,  E. 
and  F.  equally  in  life  rent,  and  their  children 
eqjiaXiyper  stirpes  in  fee.    The  testator  further 
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directed  that  in  case  A.  and  B.  died  unmarried, 
or  without  issue,  or  in  the  event  of  such  issue 
existing  but  afterwards  deceasing  before  attain- 
ing majority  or  being  married,  then  the  two 
third  shares  destined  to  them  and  their  issue 
should  fall  and  accrue  to  C,  D.,  E.  and  F.,  and 
their  children  respectively  in  life  rent,  and  in 
fee  equally  2?er  stirpes^  as  directed  with  respect 
to  their  own  shares  of  the  residue.  A.  and  B. 
died  without  issue,  and  C.  died  leaving  one 
child  married  and  of  age,  but  who  died  without 
issue  before  A.  and  B. : — Held,  that  the  repre- 
sentatives of  the  child  of  C.  were  entitled  to 
share  in  the  division  of  the  fee  of  the  two  third 
shares  life-rented  by  A.  and  B.  Taylor  v. 
Graham  (H.L.  Sc),  Law  Rep.  S  App.  Cas.  1287. 
Semble,  the  decision  of  sudi  a  case  is  governed 
by  the  same  principles  as  those  of  the  English 
law.    Ibid. 

Scotch  testator :  Scotch  assets :  Scotch  domicile : 
general  administration:  jurisdiction,     [See 

ADMINISTRATION,  30.] 

Scotch  settlement:    action  to  administer  trusts 
of.    [See  Practice,  BB  21.] 

Winding  up :  Scotch  company :  order  to  enforce 
calls.    [See  Company,  H  70.] 

SCRIP  CERTIFICATE. 

1. — A  banking  company  issued  four  scrip 
certificates  to  the  plaintiff,  which  purported  to 
entitle  the  bearer,  upon  payment  of  certain  in- 
stalments, to  be  registered  as  the  holder  of  ten 
shares  in  the  undertaking.  Similar  scrip  had 
for  many  years  been  larg^y  dealt  in  by  bankers, 
money  dealers  and  members  of  the  Stock 
Exchange  as  negotiable  instruments  transfer- 
able by  delivery.  After  the  first  instalments 
had  been  paid  the  certificates  were  deposited  by 
the  plaintiff  with  C,  a  broker,  for  the  purpose 
of  paying  the  remaining  instalments  due  thereon, 
and  deiding  with  them  as  the  plaintiff  might 
direct.  C.  fraudulently  deposited  them  with 
the  defendants  as  a  security  for  a  loan  due  from 
him  to  them : — Held,  that  scrip  certificates  were 
negotiable  instrumente,  and  that  the  defendants 
were  entitled  to  retain  them  as  against  the 
plaintiff ;  also,  that  the  plaintiff,  by  depositing 
with  C.  a  security  purporting  on  the  face  of  it 
to  be  transferable  by  delivery,  could  not  recover 
it  back  from  a  bona  fide  holder  for  value.  Rum^ 
ball  V.  The  Metropolitan  Bank,  46  Law  J.  Rep. 
Q.B.  346;  Law  Rep.  2  Q.B.  D.  194. 

2. — Scrip  was  issued  in  England  by  the  agent 
of  a  foreign  Government,  and  such  scrip  pur- 
ported to  entitle  the  bearer,  upon  payment  of 
lOOZ.  in  instalments,  to  receive  a  definitive  bond 
for  1002.  G.  purchased  scrip  on  the  open  Stock 
Exchange,  and  entrusted  it  to  a  broker,  who 
pledged  it  to  his  bankers  as  a  security  for  his 
private  debt.  All  the  instalments  of  the  1002. 
had  been  paid.  In  an  action  of  trover  by  G. 
against  the  bankers  for  the  value  of  the  scrip, — 
Held  (affirming  the  decision  of  the  Exchequer 
Chamber,  44  Law  J.  Rep.  Exch.  157 ;  Law  Rep. 
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10  Bzch.  337),  that  G.  had,  by  purohaaing  the 
scrip  and  entrnsting  it  to  the  broker,  estopped 
himself  from  contending  that  it  was  not  nego- 
tiable like  a  bank  note.  Also,  that  the  scrip 
was  in  fact  negotiable  In  the  same  manner  as 
the  bond  itself  would  have  been  negotiable 
under  the  authority  of  Qarger  ▼.  MieriUe  (3  B. 
k,  C.  45).  And  per  Lord  Selbome. — The  scrip 
was  a  foreign  contract,  purporting  by  its  terms 
to  be  negotiable  in  this  country,  and  was  to  be 
so  construed.  Chodwin  v.  Bohartt  (H.L.),  45 
Law  J.  Rep.  Ezch.  748 ;  Law  Rep.  1  App.  Cas. 
476. 

SEA. 

[Statutory  regulations  as  to  offences  com- 
mitted on  sea,  ko.  41  k  42  Vict.  o.  67.  s.  3. 
sch.  1 ;  41  &  42  Vict.  o.  73.] 


SBAL. 

Contraot :  local  hoard  of  health, 
Hbalth  Act,  9.] 


[See  Public 


SEALING  OP  PATENT. 
[See  Patent,  26.] 

SBA-SHORB. 

Orown :  prorogative :  shingle  :  damnum  ahs^^ 
ir^wia,    [See  Cbown,  2.] 

SEA  WALL. 

Owners  and  occupiers  of  lands  next  the  sea 
are  not  liable  at  common  law  to  maintain  the 
sea  walls  along  their  frontage  for  the  benefit  of 
adjoining  owners.  Nor  is  the  fact  that  a 
frontager  has  from  time  immemorial  repaired 
a  sea  wall  along  his  frontage,  and  that  adjoining 
owners  have  taken  no  steps  to  protect  them- 
selves in  case  he  should  cease  to  do  so,  enough 
to  support  a  prescriptive  liability  on  the  part  of 
the  fipontager  to  repair.  Hudson  v.  Tabor 
(App.)>  46  Law  J.  Rep.  Q.B.  463 ;  Law  Rep.  2 
Q.B.  D.  290 ;  on  appeal  from  the  Queen's  Bench 
Division,  46  Law  J.  Rep.  Q.B.  190 ;  Law  Rep. 
1  Q.B.  D.  225. 

SEAWORTHINESS. 

[See  Mabinb  Insttbance,  23,  24;  Shipping 

Law,  D  14.] 

SEORET  PROCESS. 
[See  Tbade  Mabk,  27.] 

SECRET  TRUST. 
[See  Chabity,  19 ;  Tbust,  A  5.] 

SECURED  CREDITOR. 

[See  Adminibtbation,  10,  11 ;  Bankbuptcy, 
D  22-25 ;  COMPANT,  H  41-43,  46.] 


SECURITY  FOR  COSTS. 
[See  COflTB,  58-76.] 

SEEDS  ADULTERATION  ACT. 
[See  Adultebation  of  Seeds.] 

SEISIN. 

Meaning  of  word,  [See  Will  CoNBTBUCnoN» 
D7.] 

SEPARATE  ESTATE. 

[See  Husband  and  Wife,  25-43.] 

SEPARATION  DEED. 
[See  DivoBCB,  20;  Husband  and  Wipb,  60.] 

SEQUESTRATION. 

Per  James,  L.  J.,  and  Cotton,  L.  J.  (diuentionte 
Brett,  L.J.),  the  effect  of  section  88  of  the 
Bankruptcy  Act,  1869,  is  only  to  give  priority  to 
a  sequestration  issued  by  the  trustee  in  the 
bankruptcy  of  a  beneficed  clergyman  over  a 
sequestration  issued  by  an  individual  creditor  in 
respect  of  a  debt  provable  in  a  bankruptcy. 
The  section  has  no  application  as  between 
sequestrations  issued  by  the  trustees  in  two 
different  bankruptcies : — Held,  by  the  whole 
Court,  that  the  fact  that  a  bankrupt  beneficed 
clergyman  has  obtained  an  order  of  discharge 
does  not  prevent  the  trustee  in  the  bankruptcy 
from  issuing  a  sequestration  of  the  profits  of 
the  benefice  which  the  bankrupt  held  at  the 
time  of  the  bankruptcy.  Ew  parte  Chieh  In 
re  Meredith  (App.),  Law  Rep.  11  Ch.  D.  731. 

Eocleriastieal  Dilapidations  Act:  KabUitg  of 
seqttestrator  for  dilapidations.  [See  Chubch 
and  Clebgt,  6.] 

Zeare  to  issue  unnecessary :  receiver,  [See  Pbac- 
tiob,  AA  1.] 

Pension  of  County  Court  Judge.  [See  Pbacticb, 
AA2. 

Pension  of  civil  servant,    [See  Divorce,  40.] 

Scotch :  res  judicata.    [See  Scotch  Law,  20.] 

Secured  creditor :  Bankruptcy  Act,  1869,  s.  16, 
sub'S.  5.    [See  Bankbuptct,  D  25,  F  20.] 

To  enforce  alimony  and  costs,  [See  DivOBCB, 
40.] 

SERVICE. 

Bofikruptcy  proceedings,  [See  Bankbuptcy, 
M  40-42.] 

Divorce  Cowrt^  proceedings  in.  [See  Divobce, 
22.] 

Garnishee  order  nisi,  of:  effect  of:  priority, 
[See  Solicitob,  42.] 

Jurisdiction,  out  of,    [See  Pbacticb,  BB  9-25.] 

Petition,  of  under  Confirmation  of  Sales  Act, 
[See  CONFIBMATION  OF  SALES  ACT.] 


SfiBVlCB— SET-OFF. 


Bed 


Ufder  Settled   Ettates  Act.     [See   Sbttlsd 
BSTATBSACT,  4-6.] 

Under  Trustee  ReUrf  Act,    [See  Tbusteb  Bb- 
LiBF  Act,  8.] 

Windmg'up  petiiiim.    [See  Company,  H  72.] 

Petition  by  soUoitor  to  enforce  charge  for  costs, 
[See  SoLiciTOB,  46.] 

Public  Worship  Regulation  Act,  wider,     [See 
Chubch  and  Glbbgt,  28.] 

Substituted,    [See  Pbacticb,  BB  1-8.] 


SESSIONS. 

[BegnlationB  as  to  appeals  to  sessions :  snm- 
masj  jurisdiction.    42  &  43  Vict.  c.  49.] 

[See  Albhousb,  1,  3,  12 ;  Cbbtiobabi  ;  Jus- 

TICB  OF  THB  PeAGB.] 


SET-OFF. 

(A)  Costs:  Awabd:  Solicitob*s  Libn. 

(B)  Of  Damages  fob  Bbeach  of  Contbact 

suBD  on. 

(C)  Bt  Exbcutob  ob  Administbatob. 

(D)  Debt  contbacted  by  Infant  :   Bati- 

FICATION. 

(E)  In  Bankbuptcy. 

(F)  In  othbb  Casbs. 


(A)  Costs:  Awabd:  Solicitob*s  Lien. 

1. — Under  an  award  in  an  action,  the  plaintiff 
was  ordered  to  pay  a  sum  of  money  to  the  de- 
fendant, and  the  defendant  was  ordered  to  pay 
the  plaintiff  certain  costs  which  were  to  be 
taxed  : — Held,  that  the  defendant  could  set  off 
the  debt  against  the  taxed  costs,  and  that  the 
right  of  set-off  was  paramount  to  the  ordinary 
lien  of  the  plaintiff's  solicitor  for  the  same 
costs.  Pringle  v.  Oloag,  48  Law  J.  Bep.  Chanc. 
380 ;  Law  Bep.  10  Ch.  D.  676. 

Bule  28  of  the  Bules  of  Court  (Costs),  1876, 
does  not  mean  that  the  old  Common  Law  Bules 
as  to  costs  shall,  unless  altered,  apply  to  the 
Chancery  Division,  but  merely  that  the  old 
rules  of  the  Court  of  Chancery  as  to  costs 
shall,  except  where  altered  by  the  new  rules, 
remain  in  force  in  the  Chancery  Division. 
Ibid. 

2. — Sums  of  costs  incurred  in  the  same  suit 
or  proceedings,  though  payable  under  different 
orders,  may  be  set  off  against  each  other;  and 
this  right  of  the  parties  is  not  affected  by  the 
solicitor's  lien.  So  held,  where  defendant,  after 
becoming  liable  under  orders  in  the  suit  to  pay 
costs  to  the  plaintiff,  had  changed  his  solicitor, 
and  subsequently  under  another  order  became 
entitled  to  receive  a  smaller  sum  of  costs  from 
the  plaintiff;  and  although  the  application  to 
set  off  was  made  by  the  plaintiff  after  notice 
from  the  defendant's  solicitor  that  he  claimed 
a  lien  upon  the  smaller  sum.  Hx  parte  Cleland 
(36  Law  J.  Bep.  Bankr.  33 ;  Law  Bep.  2  Chanc 


808)  observed  upon.     Mohcvrts  v.  Buic,  47  Law 
J.  Bep.  Chanc.  414;  Law  Bep.  8  Ch.  D.  198. 

Costs  in  High  Court,  of,  against  costs  in  Banh- 
rwptcy.    [See  Bankbuptcy,  P  9.] 

Costs,  of:  special  allomances.    [See  Costs,  86.] 
(B)  Of  Damages  fob  Bbeach  of  Contbact 

SUED  ON. 

8. — The  plaintiff  sued  as  assignee  of  a  debt 
for  work  done  under  a  contract.  The  defendant 
delivered  "  a  statement  of  defence  and  counter- 
claim,'* oT^iTning  ««by  way  of  set-off  and 
counter-claim  "  damages  for  breach  of  the  con- 
tract by  the  assignor  in  not  completing  the 
work  within  the  time  agreed  on: — Held  (on 
demurrer),  that  the  defendant  was  entitled  to 
set  off  or  deduct  these  damages,  but  that  the 
form  of  the  statement  of  defence  must  be 
amended,  inasmuch  as  it  did  not  shew  that  the 
defendant  claimed  only  to  set  them  off  and  not 
to  recover  them.  Toung  v.  Xitchin,  47  Law  J. 
Bep.  Exch.  679 ;  Law  Bep.  3  Ex.  D.  27. 

(C)  By  Exbcutob  ob  Administbatob. 

4. — Where  a  creditor  makes  a  bequest  to  his 
debtor,  and  the  debtor  is  at  the.  testator's  death 
a  bankrupt,  the  amount  of  the  debt  cannot  be 
retained  or  set  off  by  the  executors.  Cherry  v. 
Boulthee  (2  Keen,  319 ;  4  My.  &  Cr.  442)  fol- 
lowed. Hodgson  v.  Fox,  In  re  Hodgtov^s 
Estate,  48  Law  J.  Bep.  Chanc.  62  ;  Law  Bep.  9 
Ch.  D.  673. 

And  where  the  amount  of  dividend  (if  any) 
which  the  bankrupt's  estate  would  yield  was 
unascertained,  and  no  proof  had  been  tendered 
in  the  bankruptcy  in  respect  of  the  debt, — Held, 
that  the  bequest  was  subject  to  no  deduction 
whatever  on  account  of  the  debt.    Ibid. 

6. — To  an  action  by  an  administrator  for  a 
debt  due  to  the  intestate  at  his  death,  the  de- 
fendant cannot  set  off  the  amount  of  a  pro- 
missory note  made  by  the  intestate  in  favour  of 
the  defendant,  but  which  was  not  due  till  after 
the  death  of  the  intestate,  and  though  the  defen- 
dant has  a  good  counter-claim  for  the  amount 
of  such  note,  yet  if  an  order  has  been  made  in 
the  Chancery  Division  to  take  an  account  of  the 
debts  and  estate  of  the  intestate,  the  admini- 
strator will  be  entitled  to  judgment  for  the  full 
amount  of  the  debt  due  to  the  intestate,  and 
the  defendant  will  be  restrained  from  further 
proceedings  in  respect  of  his  counter-claim,  but 
with  liberty  to  prove  against  the  estate  of  the 
intestate  for  the  principal  and  interest  due  on 
the  promissory  note.  NemeU  v.  The  NationaX 
Provincial  Banh  of  EngUmd,  45  Law  J.  Bep. 
C.P.  285  ;  Law  Bep.  1  C.P.  D.  496. 

(D)  Debt  contbacted  by  Infant:   Bati- 

FICATION. 

6* — The  right  of  the  defendant  in  an  action 
to  set  off  a  debt  due  from  the  plaintiff  to  him 
under  2  Qteo.  2.  c.  22.  s.  13,  exists  only  where  the 
debt  sought  to  be  set  off  is  enforceable  by 
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action.  Where  the  defendant  sought  to  set  off 
a  debt,  arising  upon  the  promise  of  an  ini^t, 
such  promise  not  having  been  ratified  in  aooord- 
anoe  with  section  5  of  9  Geo.  4.  c.  14,  it  was  held 
that  the  replication  of  infancy  to  the  plea  of 
set-off  was  a  sufficient  answer,  and  tluit  the 
plaintiff  was  entitled  to  recover.  Rawley  v. 
BawUy  (App.),  46  Law  J.  Rep.  Q.B.  675 ;  Law 
Bep.  1  Q.B.  D.  466. 

The  words  in  9  Geo.  4.  c.  14.  s.  5,  "  No  action 
shall  be  maintained,"  extend  to  cases  of  set-off ; 
so  that  a  defendant  may  not  set  off  a  promise 
of  an  infant  supported  merely  by  a  parol  rati- 
fication after  full  age  in  an  action  brought 
against  him  by  the  infant,  any  more  than 
he  might  sue  the  infant  upon  such  promise,  both 
being  equally  precluded  by  the  above  section. 
Ibid. 

(E)  In  Bankeuptcy. 

7. — J.  W.  having  been  adjudicated  bankrupt, 
the  adjudication  was  annulled,  and  under  the 
81st  section  of  the  Bankruptcy  Act,  1869,  his 
property  vested  by  assignment  in  the  plaintiff 
as  the  person  appointed  by  the  Court  under  that 
section.  The  plaintiff,  as  such  assignee,  having 
sued  the  defendant  for  money  payable  under 
the  common  counts,  the  defendant  pleaded  a 
set-off  for  debts  due  to  him  from  J.  W.  before 
the  adjudication,  and  for  damage  provable  in 
the  bankruptcy : — Held,  that  the  plea  was  good, 
as  under  the  81st  section  the  defendant  had  the 
same  rights  of  set-off  as  he  would  have  had 
against  the  trustee  in  banloruptcy.  West  v. 
Baksr,  46  Law  J.  Rep.  Bxch.  113 ;  Law  Rep.  1 
Ex.  D.  44. 

(F)  In  othbb  Casbs. 

Action  hy  astifftiee  qf  policy,    [See  Mabinb  In- 
SUBANCB,  28.] 

A9  agamit  atsiynee  of  legatee,    [See  Admini- 
stration, 29.] 

By  skareholdeTy  in  winding  up,  of  debt  against 
caUs.    [See  Company,  H  66-68.] 

Debt,  qf,  against  legacy.    [See  Legacy,  6.] 

DefavJUing  trustee :  bonus  onpoUoy  of  insurance. 
[See  Trust,  C  8.] 

Ihctor  telling  atprincipalf  where.    [See  Princi- 
pal AND  Agent,  8.] 

Scotch  law :  bankruptcy,   [See  Scotch  Law,  2.] 

SETTING  ASIDE. 

Deed.      [See    Divorce,    28-33;    Mine,    17; 
Mortgage,  41,60;  Settlement,  27-32.] 

Judgment,    [See  Practice,  E  2;  Mortgage, 
65.J 


SETTING  DOWN  APPEAL. 
[See  PRAoncB,  B  60-63.] 


SETTLED  ESTATES  ACTS. 


w 


(A)  What  is  a  "Settled  Estate.* 

(B)  Power    to    grant    Leases:    Concur- 

RENCB  OF  PBRSON  INTBRBSTBD. 

(C)  Lease  of  Minerals:  Bent  bbt  aside. 

(D)  Sale  of  Settled  Estate. 

(a)  Petition  for :  paHies  to  content. 

(b)  Application  of  moneyt. 

(1)  In  making  roads. 

(2)  In  improvements. 

(3)  Payment  out  to  tenant  in  tail. 
(0)  Sale  out  of  Court. 

[The  Settled  Estates  Act  of  1866  amended  by 
enactments  as  to  the  expense  of  making  streets 
and  other  works  on  settled  estates.  39  &  40 
Vict.  c.  30.] 

[Amendment  of  the  law  relating  to  leases 
and  sales  of  settled  estates.  40  &  41  Vict.  c. 
18.] 


(A)  What  is  a  "  Settled  Estate." 

l.~A  testator  devised  his  real  estate  to 
trustees  upon  trust  to  sell  and  invest  the  pro- 
ceeds, and  to  pay  the  income  to  A.  for  life, 
with  remainder  to  his  children,  as  therein 
mentioned;  and  he  directed  that  every  sale, 
after  A.  should  have  attained  twenty-one, 
should  be  made  with  his  consent  in  writing, 
and  that  eveiy  sale  to  which  the  consent  of  A. 
was  not,  by  the  aioresaid  provision,  made 
requisite,  should  be  made  at  the  discretion  of 
the  trustees.  The  property  had  not  been  sold; 
A.  had  long  since  attained  twenty-one ;  all  his 
children  were  infants :— Held,  that  this  was  a 
"settled  estate  "within  the  meaning  of  the 
Settled  Estates  Act,  1877.  In  re  Margan*t 
Settled  Estates,  49  Law  J.  Bep.  Chanc.  577. 

(B)  Power  to  grant  Leases:  Concubbbncb 
OF  Person  interested. 

2. — Testator  devised  real  estate  to  two  trus- 
tees, of  whom  K.  was  one,  in  fee,  upon  trust  to 
receive  the  annual  produce  and  rents,  and  sub- 
ject to  the  payment  out  of  the  rents  of  a  por- 
tion of  the  estate  of  all  ground  rent,  taxes, 
repairs,  and  other  outgoings,  to  apply  the  net 
rents  to  M.  for  life,  and  by  a  codicil  he  gave 
the  ultimate  remainder  in  certain  events  to  K. 
The  will  contained  no  power  of  leasing.  On 
petition  by  M.,  which  was  opposed  by  K.,  pray- 
ing that  a  power  to  grant  leases  might  be  vested 
in  the  other  trustee,— Held,  that  the  opposition 
of  E.  was  fatal  to  tlie  application.  Decision  of 
the  Master  of  the  Bolls  (46  Law  J.  Bep.  Chanc. 
373 ;  Law  Bep.  1  Ch.  D.  426)  aflSrmed.  Taylor 
V.  Taylor;  and  Taylor  y.  KeUy  (App.),  46  Law 
J.  Bep.  Chanc.  848  ;  Law  Bep.  3  Ch.  D.  146. 

Whether  the  tenant  for  life  who  is  to  receive 
the  rents  and  profits  through  the  hand  of  a 
trustee  is  a  person  entitled  to  the  possession  or 
to  the  receipt  of  the  rents  and  profits  within 
the  meaning  of  the  16th  section  of  19  &  20 
Vict,  a  120,  qwere.    Ibid. 
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(C)  Lease  of  Minbbals:  Bent  set  aside. 

3. — Where  a  testatrix,  under  an  absolute 
power  of  appointment,  appointed  the  surface  of 
land  to  A.,  and  the  minerals  to  others,  and  a 
lease  of  the  minerals  had  previously  been  made 
under  the  19  &  20  Vict.  o.  120,  and  a  part  of  the 
rents  received  had  been  set  aside  and  was  held 
by  trustees  for  investment  in  purchasing  land 
under  the  Act:— Held,  that  the  rents  so  set 
aside  were  land  in  the  hands  of  the  trustees 
and  passed  with  the  surface.  In  re  Soarth, 
Law  Bep.  10  Gh.  D.  499. 

(D)  Sale  of  Settled  Estate. 
{a)  PetiHon/or :  partiet  to  consent. 

4. — A.  on  her  marriage  settled  a  contingent 
reversionary  interest  to  which  she  was  entitled 
under  a  will.  She  had  four  children  under  age. 
On  a  petition  to  approve  a  sale  of  part  of  the 
settled  estate, — Held,  that  under  section  17  of 
the  Settled  Estates  Act,  1866,  A.'s  children  were 
beneficiaries  whose  consent  was  necessary,  and 
leave  was  given  to  amend  the  petition  by  making 
the  children  respondents,  and  serving  notice  on 
their  father.  In  re  Bendy,  46  Law  J.  Rep. 
Chanc.  417  ;  Law  Rep.  4  Ch.  D.  881. 

6. — On  petition  by  tenant  for  life  for  the 
sale  of  property  which  was  vested  in  a  trustee, 
upon  trust,  after  the  death  of  the  petitioner  to 
sell  and  divide  proceeds  among  numerous  per- 
sons who  would  become  absolutely  entitled, 
with  power  to  the  trustee  to  give  receipts : — 
Held,  that  the  consent  of  all  the  beneficiaries 
was  necessary  under  section  17  of  the  Act  of 
1866.  In  re  Ives.  Bailey  v.  Holmes,  Law  Rep. 
3  Ch.  D.  690. 

6. — Trustees  for  sale  under  a  will  of  certain 
lands  to  which  the  testator  was  absolutely  en- 
titled, and  of  other  lands  (intermingled  with 
the  before-mentioned  lands)  to  whidi  he  was 
also  entitled  in  fee  subject  to  a  gift  over  in 
favour  of  A.  B.  in  case  the  testator's  issue 
should  all  die  under  twenty-one,  and  no  one  of 
them  have  any  lawful  issue  living  at  his  or  her 
death,  petitioned  for  a  sale  of  both  properties 
under  the  Settled  Estates  Act,  1877.  At  the 
date  of  the  petition  the  testator  had  four  chil- 
dren living,  three  sons  and  a  daughter,  the 
eldest  being  twelve  years  old.  The  petitioners 
alleged  that  the  joint  sale  would  be  an  advan- 
tageous one,  but  the  sale  was  opposed  by  A.  B. : 
— Held  (the  Court  considering  that  the  sale 
would  be  for  the  advantage  of  both  properties), 
that  A.  B.'s  interest  was  too  remote  to  be  con- 
sidered, and  that  the  order  might  be  made  not- 
withstanding his  opposition.  In  re  Spwrway's 
Settled  Estate,  48  Law  J.  Bep.  Chanc.  213 ;  Law 
Bep.  10  Ch.  D.  231. 

(h)  AppUcatian  of  moneys^ 

(1)  In  making  roads, 

7. — ^In  a  case  where  the  Court,  under  section 
14  of  the  Leases  and  Sales  of  Settled  Estates 
Act,  directs  that  any  part  of  any  settled  estates 


be  laid  out  for  roads,  drains,  &c.,  there  is  no 
jurisdiction  to  order  th&  costs  of  making  the 
same  to  be  paid  out  of  a  fund  in  Court  liable  to 
be  laid  out  in  the  purchase  of  land  to  be  settled 
to  the  like  uses  as  the  settled  estates.  Moneys 
liable  to  be  so  laid  out  may  be  applied  by 
direction  of  the  Court  in  the  erection  of  build- 
ings, but  not  in  drainage  or  permanent  im- 
provements. In  re  Venowr^s  Settlement.  Venour 
V.  Sellan,  46  Law  J.  Bep.  Chanc.  409  ;  Law  Bep. 
2  Ch.  D.  622. 

(2)  In  improvements. 

8. — Trustees  of  a  term  with  power  to  apply 
surplus  income  in  building  and  improvement 
were  allowed  to  apply  money  standing  to  real 
estate  capital  account  in  building  and  improve- 
ments, including  drainage.  In  re  Leslie's  Trusts, 
46  Law  J.  Bep.  Chanc.  668 ;  Law  Bep.  2  Ch.  D. 
186. 

(3)  Payment  ottt  to  tenant  in  tail. 

9. — ^A  fund  in  Court  representing  land  sold 
under  the  Leases  and  Sales  of  Settled  Estates 
Acts  should  not  be  paid  out  to  a  tenant  in  tail 
without  the  execution  of  a  disentailing  deed. 
In  re  Broadmoors  Settled  Estates,  46  Law  J. 
Bep.  Chanc.  168 ;  Law  Bep.  1  Ch.  D.  438. 

(o)  Sale  out  of  Court. 

10,-_Under  the  Settled  Estates  Act,  1877,  a 
sale  may  be  directed  out  of  Court,  the  purchase* 
money  being  brought  into  Court ;  such  sale  may 
be  either  by  public  auction  or  private  contract, 
subject  to  a  reserved  price  to  be  fixed  in  cham- 
bers by  the  Judge.  In  re  Adams*  Settled  Es* 
totes,  Law  Bep.  9  Ch.  D.  116. 

SETTLEMENT. 

(A)  Agreement  fob. 

(a)  Marriage  articles  binding  on  heir-at' 

lam  of  wife, 
(p)  Form  of  settlement  to  carry  out  marriage 

arUeles. 
(c)  Agreement  by  stranger. 
Id)  Conditional  agreement  by  letter. 

(B)  Consideration  for. 

(a)  Marriage  nnth  deceased  njcnfe's  sitter : 

failure  of  trusts. 

(b)  Who  mithin  marriage  consideration. 

(C)  Construction  of. 

(a)  Trust  for  maintenance  and  edueation 

not  ceasing  at  tmenty^one. 

(b)  limitation  in  favour  of  sons  held  to 

include  daughters. 
(0)  Cfift  over  on  death  ^without  leaving 
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issue. 

(d)  Qift  over  on  death  before  share  **pay'^ 

able.'* 

(e)  Qift  over  for  neapt-of'kin  of  woman  as  ij^ 

she  died  "  without  having  been  mar^ 
riedr 
(/)  "  Representatives : "  gift  over  to  persons 
entitled  under  Statute  of  Dittribu- 
iions.. 
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(ff)  Repugnancy :  gift    owr    in   event  of 

intdstaoy. 
(A)  *'  SiglU  heirs  of  A.  deoeated  and  Br 
(t)  CkH>enant  to  settle  after  acquired  pro- 
perty. 

(1)  What  property  subject  to  covenant, 

(2)  Corenant,  whether  binding  on  Ttsife. 
(A)  Cvtenant  by  husband  to  insure  his  life. 

(D)  GONFIBMATION     OF    VOIDABLE    SSTTLB- 
MSKT. 

(E)  Rbctifioation  of. 

(F)  Effbot  of  Dissolution  of  Mabriaob. 

[See YOLUNTABY  Settlement;  Fbaudulent 

Conveyance.] 

(A)  Aqbebment  fob. 

(a)  Marriage  articles  binding  on  hevr-at-law  of 

wife. 

1. — By  marriage  articles  signed  by  husband 
and  wife,  being  of  full  age,  the  husband  agreed 
for  himself,  his  heirs,  executors  oradministratorB, 
that  he  would  settle  such  share  as  his  wife 
might  take  in  certain  real  estate  under  her 
parents'  marriage  settlement.  The  wife  became 
entitled  to  a  share  in  remainder,  but  died  be- 
fore any  settlement  was  executed  in  pursuance 
of  the  articles: — Held,  that  the  articles  were 
binding  upon  the  heir-at-law  of  the  wife,  and 
spedfio  performance  decreed.  Lee  v.  Lee^  46 
Law  J.  Bep.  Ghanc.  81;  Law  Bep.  4  Ch.  D. 
175. 

(b)  Form  of  settlement  to  carry  out  marriage 

articles. 

2. — Marriage  articles  provided  for  the  settle- 
ment of  personal  property  of  the  wife,  *Hhe 
trusts  of  the  income  thereof  being  for  the 
benefit  of  the  said  (wife)  and  (husband)  during 
their  lives,  and  the  trusts  of  the  capital  being 
for  and  amongst  the  children,  acooiding  to  the 
appointment  of  the  said  (husband)  and  (wife) 
and  the  survivor  of  them,  and  in  default  of 
appointment  to  the  children  equally.  And  in 
the  event  of  there  being  no  children,  and  of  the 
said  (husband)  being  the  survivor,  the  trust 
property  to  be  at  hu  absolute  disposal."  A 
settlement  was  executed  following  the  terms  of 
the  articles.  There  was  one  child  only,  who  died 
in  infancy  in  the  lifetime  of  the  husband.  The 
husband  died  before  the  wife,  having  by  his  will 
given  all  his  property  to  his  brother.  On  a  bill 
by  the  wife  to  rectify  the  settlement, — Held,  that 
the  settlement  should  not  have  given  absolute 
interests  to  the  children  unless  being  sons  they 
should  attain  twenty-one,  or  being  daughters 
they  should  attain  that  age  or  marry ;  and  that 
it  should  have  contained  an  ultimate  gift  in 
favour  of  the  wife  in  case  she  should  survive  the 
husband.  Also,  semble,  separate  life  Interests 
should  have  been  limited,  the  first  being  to  the 
wife.  Decree  of  Bacon,  V.C.  (46  Law  J.  Rep. 
Ghanc.  74  ;  Law  Rep.  20  Eq.  789),  declaring  the 
wife  entitled  to  the  fund,  i^ffirmed.  Oogan  v, 
Ihiffield  (App.),  46  Law  J.  Bep.  Ghanc.  307 ; 
Law  Bep.  2  Gh.  D.  29. 


(o)  Agreement  by  gtramger. 

8.— Where  A.,  a  stranger,  promised  certain 
pecuniary  benefits  to  B.,  in  order  to  enable  him 
to  many  G.'s  daughter,  and  on  the  faith  of  B.'s 
representations  as  to  such  promise,  G.  consented 
to  the  marriage,— Held,  that  the  agreement 
was  nudwn  pa>etvmy  and  oould  not  be  enforced 
against  A.'s  estate.  Dasknood  v.  Jermynj  Law 
Bep.  12  Gh.  D.  777. 

(<0  Conditional  agreement  by  letter. 

4. — ^A.,  upon  the  engagement  of  his  daughter 
to  T.,  wrote  a  letter  to  T.  saying  that  the 
settlement  proposed  by  him  was  satisfactory, 
and  that  he.  A.,  had  made  his  will  dividing  his 
property  equally  among  his  daughters.  The 
marriage  took  place,  T.  believing,  as  he  alleged, 
that  the  will  operated  as  a  settlement  of  one- 
third  of  A.*s  property  on  his  wife.  T.  made  no 
settlement,  and  his  wife  died  in  A.'s  life,  leaving 
children.  A.  died,  having  made  another  will, 
whereby  he  left  aU  his  property  to  H.,  another 
daughter.  Upon  a  claim  by  T.  and  his  children 
to  a  third  share  of  A.'s  estate, — Held,  that  the 
letter  constituted  only  aconditional  contract,  and 
that  T.  not  having  performed  his  part  of  the 
contract  it  was  not  binding,  and  that  in  any 
event  the  letter  was  too  vague  to  be  enforced  as 
a  contract,  and  the  claim  was  disallowed.  In  re 
Alien.  Bincks  v.  Allen,  49  Law  J.  Bep.  Ghana 
663. 

(B)  Gonsidebation  fob. 

(a)  Marriage  with  deceased  wife's  sister : 
failure  of  trusts. 

6. — A  settlor,  by  a  settlement  expressed  to 
be  made  in  consideration  of  an  intended  mar- 
riage between  himself  and  his  deceased  wife's 
sister,  assigned  a  policy  of  assurance  to  trustees, 
upon  trust  for  himself  until  the  solemnisation 
of  the  intended  marriage,  and  after  the  solem- 
nisation thereof  and  his  decease,  upon  trust  for 
the  benefit  of  his  intended  wife  and  the  children 
of  a  former  wife  and  of  the  then  intended  mar- 
riage:— Held,  that  no  marriage  having  ever 
been  solemnised  within  the  meaning  of  the 
settlement,  the  first  trust  only  in  favour  of  the 
settlor  remained  in  force,  and  therefore  the 
moneys  receivable  under  the  policy  formed  part 
of  his  personal  estate.  Pamton  v.  Bronm^  49 
Law  J.  Bep.  Ghanc.  193 ;  Law  Bep.  13  Gh.  D. 
202. 

(Jb)  Who  within  marriage  consideration. 

6. — By  a  marriage  settlement  moneys  in  the 
funds  were  covenanted  to  be  paid  to  trustees,  to 
be  held  by  them  in  trust  for  the  wife  for  life, 
then  for  the  husband  for  life,  and  then  for  the 
children  of  the  marriage,  and  if  no  children, 
then,  if  the  wife  died  in  the  lifetime  of  her 
huslrand,  for  such  persons  as  she  should  by  will 
appoint,  and  in  default  of  appointment,  for  her 
next-of-kin  according  to  the  statute,  and  if  she 
should  survive  him,  upon  trust  for  her.  The 
husband  and  wife  were  separated,  and  the  wife 
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bad  contracted  debts.  There  were  no  children 
of  the  marriage  and  no  possibility  of  any: — 
Held,  that  the  corjnu  of  the  fund  might  be 
applied  in  payment  of  the  debts  of  the  wife, 
the  next-of-kin  being  mere  volmiteers  and  not 
within  the  marriage  consideration.  Pa/ul  v. 
Paul,  60  Law  J.  Rep.  Chanc.  14  ;  Law  Rep.  15 
Ch.  D.  680. 


Nert-o/'kin  of  wife :  volwUeers :  claim  hy,  as 
agamit  legal  perianal  representatives  of  wife. 
[See  IKFANT,  21.] 

(C)  CONSTBUCnON  OF. 

(a)  Trust  for  f/uUntefumoe  and  education  not 
ceasing  at  twenty-one. 

7. — By  a  marriage  settlement  property  was 
Tested  in  trustees  npon  trust,  after  the  death  of 
the  wife,  to  pay  the  rents  and  profits  to  the  hus- 
band for  life,  or  until  he  married  again,  and  in 
case  he  married  again  and  there  was  issue  of  the 
intended  marriage,  then  to  pay  him  one-half  of 
the  rents  and  profits,  and  out  of  the  other  half 
to  levy  and  raise  for  the  maintenance  and  edu- 
cation of  one  child  one-fourth,  of  two  or  three 
children  one-thiid,  and  of  four  or  more  children 
the  whole  income  of  such  other  half,  and 
subject  thereto  to  pay  the  whole  income  thereof 
to  the  husband  for  his  life,  and  if  there  should 
be  no  issue,  then  to  pay  the  whole  of  the  rents 
and  profits  to  the  hushand.  The  husband  mar- 
ried again,  and  at  the  date  of  the  decree  there 
were  four  children  of  the  first  marriage,  two 
daughters  and  one  son,  who  had  attained  twenty- 
one,  one  son  under  age,  and  a  child  of  a  de- 
ceased daughter: — Held,  that  the  trust  for 
maintenance  and  education  did  not  cease  upon 
the  children  attaining  twenty-one,  but  that  the 
four  children  were  entitled  equally  to  one-half 
of  the  rents  and  profits  during  the  life  of  their 
father,  that  the  daughters  were  equally  entitled 
in  the  event  of  their  marrying,  and  that  the 
word  "  issue  "  was  restricted  to  the  first  gene- 
ration, and  therefore,  that  the  child  of  a  de- 
ceased daughter  took  no  interest.  Frewen  v. 
Hamilton,  47  Law  J.  Rep.  Chanc.  391. 

[And  see  AmiruiTT,  2.] 

(h)  Limitation  infa/cowr  of  sons  held  to  include 

daughters, 

8. — A  post-nuptial  settlement,  made  by  a 
husband  of  personalty  to  which  he  was  entitled 
in  right  of  his  wife,  contained  a  recital  that  he, 
for  the  purpose  of  making  some  further  pro- 
vision for  his  wife  and  his  children  by  her,  had 
agreed  to  settle  the  property  upon  the  trusts 
thereinafter  mentioned.  The  property  was 
then  assigned  to  the  trustees,  on  trust  to  pay  the 
dividends  to  the  wife  for  her  life,  and  from  and 
after  her  death  the  funds  were  to  be  held  on 
trust  "  for  all  and  every  the  child  and  children  " 
of  the  husband  by  the  wife,  "  begotten  or  to  be 
begotten,  who  being  a  son  or  sons  have  or  hath 
already  attained,  or  shall  hereafter  live  to  attain, 


the  age  of  twenty-one  years,  equally  to  be  divided 
between  or  among  them,  share  and  share  alike  as 
tenants  in  common,  and  their  respective  execu- 
tors and  administrators,  and  if  there  shall  be  but 
one  such  child,  the  whole  shall  be  in  trust  for 
such  one  or  only  child,  and  his  or  her  executors 
or  administrators."  There  was  a  further  trust 
that  the  trustees  should,  after  the  death  of  the 
wife,  "  during  the  minority  of  each  of  the  said 
children,"  apply  the  dividends  "  of  the  presump- 
tive share  of  every  such  child  in  the  said  trust 
funds  for  and  towards  his  or  her  respective  sup- 
port, maintenance  and  education,  until  such  his 
or  her  respective  share  shall  become  vested,  or 
he  or  she  shall  previously  die."  There  were 
three  sons  and  three  daughters  of  the  marriage 
who  lived  to  attain  twenty-one : — H^dd  (revers- 
ing a  decision  of  Jessel,  M.R.),  that  all  the  six 
children  were  entitled  to  share  equally  in  the 
fund.  In  re  DanieVs  Settlement  (App.),45  Law 
J.  Rep.  Chanc.  105  ;  Law  Rep.  1  Ch.  D.  375. 

(c)  Qift  over  on  death  **  without  leaving  issue." 

9. — By  a  marriage  settlement  freeholds  and 
personalty  were  granted  and  assigned  to  trus- 
tees on  trust  to  apply  the  rents  and  interest  in 
the  maintenance  of  the  two  children  of  M.  until 
the  youngest  should  attain  twenty-one,  and 
then  to  pay  the  same  between  the  two  children, 
their  heirs,  executors,  administrators  and  assigns 
respectively,  with  a  limitation  over  in  case  either 
of  them  should  die  "without  leaving  lawful 
issue  "  of  his  or  her  share  :— Held,  that  the  limi- 
tation over  on  death  without  leaving  issue  did 
not  cat  down  the  prior  grant  in  fee  to  an  estate 
tail,  but  that  the  children  took  estates  in  fee 
simple,  subject  to  be  divested  on  death  without 
issue  under  twenty-one.  OHvant  v.  Wright,  47 
Law  J.  Rep.  Chanc.  664 ;  Law  Rep.  9  Ch.  D. 
646. 

10. — The  rule  established  by  O^Mahoney  v. 
Bwrdett  (44  Law  J.  Rep.  Chanc.  56n)  and  Jn- 
gramv.  Smrtten  (44  Law  J.  Rep.  Chanc.  56)  is 
only  that  a  gift  over  on  death  without  issue 
means  death  without  issue  at  any  time,  unless 
a  contrary  intention  appears  by  the  will.  Oli' 
vant  V.  Wright  (App.),  45  Law  J.  Rep.  Chanc. 
1 ;  Law  Rep.  1  Ch.  D.  346. 

A  direction,  after  the  death  of  the  tenant  for 
life,  to  divide  the  property,  is  (without  relying 
on  other  possible  grounds  for  the  same  construc- 
tion) a  sufficient  indication  of  such  contrary 
intention.    Ibid. 

(d)  Gift  over  on  death  before  share  ^* payable.** 

11. — Trusts  in  favour  of  A.  for  life  and  after 
her  death  for  her  children  in  equal  shares,  tiie 
issue  of  any  child  dying  before  his  or  her  e^re 
became  payable  to  take  such  in  the  place  of  the 
parent : — Held,  that  "  payable  *'  referred  to  the 
period  of  distribution,  and  that  the  son  of  a 
child  who  died  in  A.'s  lifetime  was  entitled  to 
his  parent*s  share.  Bay  v.  Rad-cUffe,  Law  Rep. 
3  Ch.  D.  654. 
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(e)  Qifl  over  for  newt-^f-kin  of  nfoman  at  if  the 
died  **  wUkowt  having  horn  married.'* 

12.— By  a  marriage  settlement  trnst  funds 
were  settled  in  trust,  after  the  death  of  the 
wife,  if  her  husband  should  survive  her,  for  such 
persons  as  she  should  appoint ;  and,  in  default 
of  appointment,  for  such  persons  as,  under  the 
Statutes  of  Distribution,  would  have  been  en- 
titled thereto  at  her  decease,  had  she  died  pos- 
sessed thereof  intestate,  and  without  having 
been  married.  The  wife  never  made  any 
appointment  under  the  power,  and  died  in  the 
lifetime  of  her  husband,  leaving  one  child  of 
the  marriage  her  surviving: — Held,  that  the 
child  was  entitled  to  the  funds.  In  re  BaXVt 
Settlement^  48  Law  J.  Rep.  Chanc.  279;  Law 
Rep.  11  Ch.  D.  270. 

13. — By  a  marriage  settlement  an  interest 
was  given  to  the  son  of  the  intended  wife  by  a 
former  marriage  in  case  he  attained  twenty-one. 
In  case  (among  other  contingencies,  all  of  which 
happened)  the  wife  predeceased  her  husband, 
and  all  her  children  died  under  age,  and,  being 
daughters,  unmarried,  the  trust  fmids  were  ulti- 
mately given  to  such  persons  as  under  the 
Statutes  of  Distribution  would  have  been  en- 
titled thereto  had  she  died  intestate  and  without 
having  been  married.  The  son  survived  his 
mother,  but  died  under  age: — Held,  that  the 
personal  representative  of  the  son  was  entitled 
ultimately  to  •  the  funds.  Upton  v.  Brown^  48 
Law  J,  Rep.  Chanc.  766  j  Law  Rep.  12  Ch.  D.  872. 

14. — By  a  settlement  on  the  second  marriage 
of  a  lady  which  contained  a  recital  shewing 
that  there  were  children  living  of  the  former 
marriage,  the  lady  assigned  certain  property  to 
trustees  upon  trust  if  there  was  no  issue  of  the 
marriage  (which  event  happened)  after  the 
deaths  of  her  intended  husband  and  herself,  for 
her  statutory  next-of-kin,  "as  if  she  had  died 
absolutely  possessed  thereof  without  ever  having 
been  married."  The  settlement  contained  no 
trusts  for  the  children  of  the  former  marriage, 
and  except  the  recital  there  v^as  no  further 
reference  to  them : — Held,  that  there  was  no 
context  to  alter  the  ordinary  meaning  of  the 
words  **  vnthout  ever  having  been  married,"  and 
therefore  that  the  persons  to  take  under  the 
ultimate  trust  were  the  lady's  next-of-kin  as  if 
she  had  died  a  spinster.  Emmins  v.  Bradford, 
49  Law  J.  Rep.  Chanc.  222 ;  Law  Rep.  13  Ch. 
D.  493. 

(/)  **  Representativee :  "  gift  over  topersone  en- 
titled vmder  Statute  of  DigtrihutioTte. 

16. — Personal  estate  brought  into  settlement 
by  B.  stood  limited  on  trust  for  the  person  or 
persons  (exclusive  of  A.  and  his  representatives) 
who  under  the  Statute  of  Distributions  would 
have  become  entitled,  if  B.  had  died  possessed 
thereof,  a  feme  sole  and  intestate.  A.  was  B.'s 
brother.  At  B.'s  death  her  statutory  next-of- 
kin  included  three  daughters  of  A. : — Held,  that 
the  term  representatives  meant  those  who  re- 
presented A.  as  statutory  next-of-kin  of  B. ;  and 


that  A.'8  daughters  were  therefoie  excluded 
from  taking  under  the  settlement.  lAndta^  v. 
EUieott,  46  Law  J.  Rep.  Chanc  878. 

(^)  Bepvgnaney :  gift  oter  in  erent  of  intetta^fj/, 

16. — A  fund  was  settled  in  trust  for  W.,  the 
illegitimate  daughter  of  the  settlor,  for  life,  and 
in  case  she  should  not  marry,  or  in  ca^e  there 
should  be  no  issue  of  her  marriage,  then,  in  the 
event  which  happened  of  her  not  at  her  death 
being  under  coverture,  for  her  absolutely ;  with 
a  proviso  t^t  if  any  estate,  Interest  or  benefit 
would  but  for  the  trusts,  powers  and  provisions 
of  the  settlement  be  undisposed  of,  or  in  the 
events  which  should  happen,  would,  but  for 
that  proviso,  be  held  upon  trust  for  the  Crown, 
then  the  said  estate,  interest  and  benefit  should 
be  held  in  trust  for  the  settlor  for  life,  and  after 
his  death  for  the  petitioner.  W.  survived  the 
settlor  and  died  intestate,  whereupon  the  pe- 
titioner claimed  the  fund : — Held,  that  as  W. 
was  absolutely  entitled  at  her  death,  the  limi- 
tation over  was  void  for  repugnancy,  and  con- 
sequently, that  the  Crown  was  entitled  to  the 
fund.  In  re  Wtlooeki's  Settlement,  45  Law  J. 
Rep.  Chanc.  163 ;  Law  Rep.  1  Ch.  D.  229. 

(h)  *'  Bight  heirs  of  A.  deceased  and  B." 

17. — Settlement  by  A.  and  his  cousin  of  cer- 
tain gavelkind  lands  on  a  relative,  C,  for  life, 
with  remainder  to  her  issue,  and  for  default  of 
such  issue  "  to  the  use  of  the  right  heirs  of  E., 
deceased,  and  J."  (who  was  then  living),  "  the 
two  sisters  of  the  said  A.,  their  heirs  and  assigns 
as  tenants  in  common  for  ever :  " — Held  (the 
Court  declining  to  read  the  limitation  as  a  limi- 
tation to  "  the  right  heirs  of  E.,  deceased,  and 
of  J."),  that  J.  herself  took  a  vested  remainder 
in  fee  simple  In  a  moiety  of  the  property  ex- 
pectant on  the  death  of  C.  without  issue  ;  and, 
accordingly,  that  on  the  death  of  C,  who  survived 
J.,  and  died  without  issue,  the  moiety  passed  to 
the  co-heirs  of  J.  in  gavelkind.  Ha/wes  v. 
JETawes,  Law  Rep.  14  Ch.  D.  614. 

(t)  Covenant  to  settle  after  aognired  property. 
(1)  What  property  subject  to  covenant. 

18. — A  covenant  in  a  settlement  to  settle  the 
wife's  after-acquired  property  does  not  apply  to 
property  acquired  by  her  after  the  death  of  the 
husband,  although  such  property  may  have  been 
specifically  referred  to  in  the  settlement.  In  re 
CampbelVs  PolioieSy  46  Law  J.  Rep.  Chanc.  142; 
Law  Rep.  6  Ch.  D.  686. 

19. — A  marriage  settlement  contained  a 
covenant  by  the  husband  and  wife  to  settle  the 
real  and  personal  property  which  the  wife  or 
her  husband  in  her  right  should  at  any  time 
during  the  coverture  become  beneficially  en- 
titled to  in  possession  or  reversion  or  in  any 
manner  soever,  derivable  from  J.  At  the  date 
of  the  marriage,  and  throughout  the  coverture, 
the  vrife  was  entitled  in  reversion  expectant  on 
the  decease  of  F.  (who  outlived  her)  to  a  vested 
interest  in  a  fund  bequeathed  by  J.,  and  after 
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F.*8  death  the  hnaband  claimed  it  as  adminis* 
trator  ol  hiB  wife's  estate  : — Held,  that  the  fond 
was  not  subject  to  the  ooyenant.  In  re  Vianft 
aettUment  Trusts  (48  Law  J.  Bep,  Chano.  832  ; 
Law  Bep.  18  Bq.  486)  dl8f4>proyed.  In  re 
Jones*s  WUl^  46  Law  J.  Bep.  Ghanc.  429;  Law 
Bep.  2  Ch.  D.  862. 

20. — By  a  covenant  contained  in  a  marriage 
settlement,  the  husband  covenanted  that  in  case 
at  an  J  time  dnring  the  joint  lives  of  himself  and 
his  wife  any  future  portion  or  real  or  personal 
estate  whatsoever  exceeding  800/.  should  come 
to  or  devolve  upon  the  wife,  or  upon  him  in  her 
right,  by  or  under  any  will,  donation  or  settle- 
ment, and  whether  in  possession,  reversion,  re- 
mainder, contingency  or  expectancy,  the  same 
should  be  settled  as  therein  mentioned.  At  the 
date  of  the  settlement,  the  wife  was  entitled 
under  the  will  of  her  uncle  to  one-third  of  his 
residuary  estate,  subject  to  certain  life  interests 
and  to  two  contingencies.  Both  the  con- 
tingencies happened  during  the  coverture,  but 
one  of  the  life  interests  did  not  fall  in  till  after 
her  death : — Held  (on  appeal  from  the  Chancery 
Division,  47  Law  J.  Bep.  Chanc.  12 ;  Law  Bep. 
6  Ch.  D.  ei8),  that  the  fund  was  not  bound  hy 
the  covenant.  In  re  BReheWs  Trusts  (kyp.\  48 
Law  J.  Bep.  Chanc.  60 ;  Law  Bep.  9  Ch.  D.  6. 

An  appeal  from  an  order  which  gave  the 
appellant  part  of  his  demand  only,  was  held  not 
an  appeal  from  a  refusal.    Ibid. 

21.— By  a  marriage  settlement  certain  pro- 
perty of  the  wife  was  settled  upon  trust  for  her 
for  life,  with  remainder  to  her  <duldren,  and  in 
default  of  children,  for  her  brother  absolutely. 
And  the  husband  and  wife  jointly  and  severally 
covenanted  that  if  the  wife  "  now  is  or  at  any 
time  during  the  coverture  she,  or  her  husband 
in  her  light,  shall  become  entitled  by  gift, 
descent,  succession,  or  otherwise  howsoever,  to 
any  real  or  personal  estate,  property  or  effects, 
of  the  value  of  100?.  or  upwards  "  (except  pro- 
perty belonging  to  her  for  her  separate  use), 
'*  the  same  shall  be  forthwith  conveyed,  assured 
and  paid  to  the  trustees  upon  the  trusts  herein 
declared  concerning  the  property"  settled  by 
the  wife,  *'  or  such  of  them  as  shall  be  then  sub- 
sisting and  capable  of  taking  effect,  or  as  near 
thereto  as  the  natures  and  qualities  of  the  said 
properties  respectively  shall  admit :  "—Held, 
that  the  covenant  included  certain  personal 
estate  which,  at  the  date  of  the  settlement,  was 
under  a  will  vested  in  tiie  wife  in  remainder 
expectant  on  her  death  without  issue,  subject  to 
the  life  interest  of  any  husband  who  n^ght  sur- 
vive her ;  and  that,  accordingly,  on  the  death 
of  the  husband  and  wife,  and  failure  of  children 
of  the  marriage,  the  property  passed  under  the 
settlement  to  the  brother  absolutely.  CommsU 
V.  KeUh,  45  Law  J.  Bep.  Chana  689 :  Law  Bep. 
8  Ch.  D.  767. 

22. — Covenant  by  husband  to  settle  any 
property  to  which  the  wife  or  he  in  her  right 
either  then  was  or  at  any  time  during  the  cover- 
ture should  become  entitled :— Held,  that  a 
contingent  interest  in  a  fund  standing  in  Court 
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to  the  credit  of  a  cause  which  fell  into  posses- 
sion after  the  coverture  was  bound  by  the  cove- 
nant. Agar  v.  George,  Law  Bep.  2  Ch.  D.  706. 
28. — A  covenant  in  a  marriage  settlement 
that  if  at  the  time  of  the  solemnisation  of  the 
marriage  the  intended  wife  should  be,  or  if  at 
any  time  thereafter  during  the  joint  lives  of 
herself  and  her  husband,  she,  or  he  in  her  right, 
should  become  beneficially  entitled  by  descent, 
transmission,  devise,  appointment,  gift,  repre- 
sentation or  otherwise,  to  any  real  or  personal 
property,  estate  or  effects  of  the  value  at  one 
time  of  upwards  of  1,000/.  sterling  for  any 
estate  or  interest  whatsoever  (with  certain  ex- 
ceptions therein  mentioned),  the  excess  of  such 
property  over  1,000/.  should  be  brought  into 
settlement : — Held,  to  include  a  reversionary  in- 
terest defeasible  on  the  exercise  of  a  power  of 
appointment,  to  which  the  lady  was  then  en- 
titled, though  it  did  not  fall  into  possession 
during  the  coverture ;  secondly,  to  relate  to  the 
actual  value  of  the  property  when  in  possession, 
and  not  to  its  value  as  a  reversionary  interest. 
In  re  JacJtsan^s  WiU,  49  Law  J.  Bep.  Chanc.  82 ; 
Law  Bep.  13  Ch.  D.  189. 


(2)  Covenant^  whether  binding  on  w\fe, 

24. — A  marriage  settlement  to  which  the 
wife  was  a  party  recited  that  it  had  been  agreed 
that  all  moneys  should  be  settled  to  whicSi  she 
then  was  or  thereafter  during  the  coverture,  or 
to  which  her  husband  in  her  right  might  become 
entitled,  and  that  the  husband  should  enter  into 
the  covenant  to  that  effect  thereinafter  con- 
tained. The  covenant  was  by  the  husband  that 
he  would  settle  all  such  moneys  and  execute  all 
deeds,  &c.,  for  carrying  out  such  settlement :  — 
Held,  tliat  the  wife  was  not  bound  by  the  cove- 
nant, and  was  entitled  after  her  husband's  death 
to  receive  a  fund  which,  although  vested  in  her 
at  the  marriage,  had  not  been  reduced  into  pos- 
session during  the  coverture.  In  re  WebVs 
Trusts,  46  Law  J.  Bep.  Chana  769. 

{h)  Covenant  hy  huthand  to  insure  kis  life. 

26.— A.,  on  his  marriage  in  August,  1873, 
covenanted  with  the  trustees  of  his  marriage 
settlement  that  he  would,  on  or  before  the  2nd 
of  July,  1876,  insure  his  life  in  the  sum  of 
10,000/.,  which  when  received  was  to  be  held  by 
them  on  trust  for  the  benefit  of  his  wife  and 
children.  At  the  time  of  his  marriage  and  imtil 
shortly  before  July,  1876,  A.  was  and  continued 
to  be  in  good  health,  but  after  that  he  fell  ill, 
and  consequently  was  unable  to  effect  an  in- 
surance. He  remained  in  ill-health  thencefor- 
ward until  his  death.  In  an  action  for  the 
administration  of  his  estate, — Held,  that  the 
contingency  of  A.'8  health  failing  was  in  the 
contemplation  of  the  parties,  and,  consequently^ 
that  the  covenant  was  absolute.  In  re  Arthur's 
Estate.  Arthur  v.  Wynne,  49  Law  J.  Bep, 
Chanc.  656 ;  Law  Bep.  14  Ch.  D.  60S. 
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(D)  COKFIBMATION    07  VOIDABLB  SSTTUB- 

MBNT. 

26. — By  a  settlement  made  in  1848  on  the 
marriage  of  C,  who  waa  then  a  minor,  certain 
funds  to  which  she  was  then  entitled  in  rever- 
sion were  settled  upon  the  asual  trusts  for 
hnshand  and  wife  and  children.  C.  was  left  a 
widow  with  one  son.  While  she  was  a  widow 
she  claimed,  as  administratrix  of  her  hushand, 
and  against  the  trustees  of  the  settlement,  cer- 
tain policy  moneys.  These  moneys  were  paid 
into  Court,  and  she  consented  to  a  decree  that 
they  shoiiUi  be  pidd  to  the  trustees.  She 
married  again,  and  had  seven  more  children. 
During  her  second  coverture  the  reversionary 
interests  fell  in,  and  an  order  was  made,  on  pe- 
tition in  a  suit,  for  carrying  over  C.'s  share  in 
the  funds  to  an  account  entitled  the  account  of 
C.'s  first  marriage  settlement,  and  the  dividends 
were  ordered  to  be  paid  to  G.  C.'s  second  hus- 
band stated  that  this  order  was  made  in  ignor- 
ance that  it  would  confirm  the  settlement  C. 
never  claimed  the  dividends  till  after  the  bill 
was  filed.  On  a  bill  by  the  second  husband 
against  C.'s  son  by  the  first  marriage,  for  a  de- 
claration that  the  settlement  did  not  bind  the 
funds  against  him,— Held,  that  the  consent 
to  the  trustees  taking  the  policy  moneys,  and 
the  order  made  on  the  petition,  amounted  to  a 
confirmation  of  the  settlement.  White  v.  Cox^ 
46  Law  J.  Bep.  Chanc.  685 ;  Law  Bep.  2  Ch.  D. 
887. 

(B)  Bbotification  of. 

27.^ In  the  absence  of  fraud  the  Court  has 
no  jurisdiction  to  order  a  solicitor  who  has 
made  a  mistake  in  the  preparation  of  a  docu- 
ment to  pay  the  costs  of  a  suit  for  its  rectifica- 
tion. Clark  V.  6firdwoad  (App.),  47  Law  J.  Bep. 
Chanc.  116 ;  Law  Bep.  7  Ch.  D.  9. 

28. — By  a  marriage  settlement  personalty  of 
the  wife  was  settled  on  trust  for  herself  for  life, 
for  her  separate  use,  without  power  of  anticipa- 
tion, and  after  her  death,  as  she  should  by  will 
or  codicil  notwithstanding  coverture  appoint, 
and  in  default  of  appointment  on  trust  for  the 
statutory  next-of-kin  then  living.  The  husband 
died  in  the  wife's  lifetime.  On  her  uncontradicted 
evidence  that  the  settlement  was  not  in  accord- 
ance with  the  intentions  of  the  parties, — Held, 
that  she  was  entitled  to  have  it  rectified,  so  that 
in  the  events  which  had  happened  the  trust 
funds  might  be  held  in  trust  for  herself  ab- 
solutely. Cook  V.  Feam^  48  Law  J.  Bep.  Chanc. 
68. 

29. — Where  by  a  marriage  settlement  the 
wife's  realty  was  granted  to  trustees,  their 
executors,  administrators  and  assigns  upon  Uie 
usual  trusts,  the  word  heirs  being  omitted  in 
every  case  where  it  was  evident  tluit  the  inten- 
tion was  to  convey  the  fee, — Held  upon  petition 
under  the  Trustee  Belief  Act,  that  the  Court 
^ould  rectify  the  settlement.  In  re  BvrePt 
Tmttt,  Law  Bep.  3  Ch.  D.  214. 

80. — Bectification  of  a  deed  on  the  ground  of 


mistake  ordered  upon  the  evidence  of  the  plain- 
tifi!  alone,  no  further  evidence  being  pfocmsUe. 
Post-nuptial  settlement  limiting  real  estate 
belonging  to  the  wife  unto  A.  and  hia  heirs 
*'  to  the  use  of  "  A.,  his  executors  and  adminis- 
trators, during  the  life  of  the  wife,  "  upon  trust " 
to  pay  the  rents  and  profits  to  her  for  her 
separate  uae ;  and  from  and  after  her  decease, 
in  case  of  the  death  of  her  husband  in  her  life- 
time, "to  the  use  of  the  heirs  and  assigns  "  of 
the  wife  for  ever :  but  in  case  of  the  wife  pre- 
deceasing the  husband,  then  to  the  use  of  the 
husband,  his  heirs  and  assigns  for  ever.  The 
wife,  having  survived  her  husband,  biongfat  an 
action  against  A.'s  legal  personal  representative 
to  have  the  settlement  rectified  on  the  ground 
that  by  a  technical  mistake  in  the  form  of  the 
settlement  her  equitable  life  estate  and  the 
legal  estate  in  remainder  did  not  coalesce  with- 
in the  rule  in  Shelley*9  Que,  so  as  to  give  her, 
as  was  intended  in  the  events  that  had  happened, 
an  absolute  estate  in  fee.  The  plaintifE's  case 
was  supported  by  an  affidavit  by  herself  alone : — 
Held,  that  her  uncontradicted  affidavit  was  suffi- 
cient, and  that  the  settlement  must  be  rectified 
so  as  to  vest  the  legal  estate  in  fee  simple  to  the 
plaintiff : — Held,  also,  that  a  oonveyanoe  of  the 
outstanding  legal  estate  was  unnecessary.  Form 
of  order  for  rectification.  Smxth  v.  lUffe  (44 
Law  J.  Bep.  Chanc.  755;  Law  Bep.  20  Bq.  666) 
discussed.  Hanley  v.  Peanony  Law  Bep.  13  Ch. 
D.  546. 

81.— By  a  settlement  dated  in  1861  certain 
estates  were  resettled,  and  settled  upon  a  father 
for  life,  his  eldest  son  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail.  The  settlement 
contained  no  provision  for  the  jointuring  of 
widows  or  raising  portions  for  younger  children. 
The  draft  of  the  settlement  as  originally  settled 
by  counsel  contained  a  power  of  revocation, 
which  clause  had,  before  the  draft  wss  engrossed, 
been  struck  out,  but  there  was  no  evidence  to 
shew  by  or  on  whose  instructions  such  clause 
had  been  struck  out : — Held,  that  the  settlement 
must  be  rectified  by  inserting  the  usual  powers 
of  jointuring  and  for  raising  portions  for  younger 
children.  Welman  v.  Welmutn^  49  Law  J.  Bep. 
Chanc.  736  ;  Law  Bep.  15  Ch.  D.  570. 

82.— A  settlement  of  a  wife's  property  was 
prepared  by  the  husband,  a  soUcitor,  under  cir- 
cumstances of  haste.  It  was  rectified  after  the 
death  of  the  husband  on  the  testimony  of  the 
wife  that  it  did  not  carry  out  her  bargain,  and 
had  not  been  explained  to  her.  Lo/eety  v.  SmUK^ 
49  Law  J.  Bep.  Chanc.  809 ;  Law  Bep.  15  Ch. 
D.  655. 

Bjeet^fioation  of  tettletfient  in  aoeordanoe  with 
marriage  orHclei,    [See  No.  2  supra.] 

(F)  Effect  of  DiasoLunoir  of  Mabbiaqb. 

SS, — By  an  ante-nupUal  settlement  property 
in  which  the  wife  was  interested  jointly  with 
her  father  was  settled  in  trust,  during  the  joint 
lives  of  the  husband  and  wife,  for  the  separate 
use  of  the  wife,  and  after  her  death  for  the 
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hnflband,  and  then  for  the  iasne  of  the  marriage ; 
and  if  no  child  of  the  marriage  should  acquire 
a  vested  interest,  then,  if  the  wife  should  sarvive 
the  hnsband,  in  trust  for  her  ahsolutely ;  but  if 
she  should  die  in  the  husband's  lifetime,  for  such 
persons  as  she  should  by  will  appoint,  and  in 
default,  in  trust  for  the  father.  There  was  no 
child,  aiid  the  marriage  being  dissolved  on  the 
petition  of  the  wife,  she  filed  her  bill  praying 
that  she  might  be  declared  to  be  absolutely 
entitled  to  the  trust  property : — Held  (on  the 
authority  of  Eoan»  v.  Carrinffton,  De  Gex,  F.  & 
J.  481 ;  80  Law  J.  Bep.  Chanc  364),  that  the 
husband's  rights  under  the  settlement  were 
not  affected  by  the  dissolution  of  the  marriage ; 
and  consequently,  that  the  bill  must  be  dis- 
missed. FUtfenUd  v.  Chapman,  46  Law  J.  Bep. 
Chanc.  23  ;  £aw  Bep.  1  Gh.  D.  663. 

Jemp  V.  Blake  (3  Giff.  639),  Swift  v.  Wmnum 
(39  Law  J.  Bep.  Chanc.  336),  and  FutteU  v. 
Jkfmding  (42  Law  J.  Bep.  Chanc  716)  not  fol- 
lowed.   Ibid. 

84, — A  dissolution  of  marriage  creates  no  for- 
feiture of  the  interest  of  the  guilty  party  under 
a  marriage  settlement  of  the  other's  property. 
Decree  of  Jessel,  M.B.  (following  his  decree  in 
Fitzgerald  v.  Chapman — see  last  case)  affirmed. 
Burton  v.  Sturgeon  (App.),  46  Law  J.  Bep. 
Chanc.  633;  Law  Bep.  2  Ch.  D.  318. 

[And  see  Divobce,  28-34.] 

Egmty  to  iettlement.  [See  Husband  and  Wifb, 
18-23.J 

SETTLEMENT  OF  POOB. 
[See  PooB  Law,  3-12.] 

SEWAGE   UTILISATION  ACT. 
[See  Public  Health  Act,  30.] 


SEWEB. 

Local  Board :  expenses,  [See  PUBLIO  Hbalth 
Act,  29.] 

Metropolis  Local  Management  Act :  construction 
and  eapenses  under,  [See  Mbtbopolis,  13-15.] 

Nuisanoe :  Nuisances  Removal  Act,    [See  Nuis- 
ANCB,  12.] 

Power  qf  local  authority  to  ca/rry  server  over  land, 
[See  Public  Health  Act,  31.] 

[And  see  Public  Health  Act,  32,  33.] 

SHABES. 
[See  Company,  D  66-97.] 

SHELLEY*S  CASE. 

A  testatrix  devised  real  estate  (of  which 
the  legal  estate  was  outstanding)  to  trustees 
during  the  life  of  A.,  upon  trust  to  pay  her  the 
rents ;  with  an  ultimate  remainderi  £e  B.  should 


die  in  the  lifetime  of  A.,  to  the  heirs  of  A.  A. 
and  B.  were  both  living :— Held,  that,  as  A-'s 
life  estate  and  the  remainder  to  her  heirs  were 
both  equitable,  the  two  estates  united  according 
to  the  rule  in  Shelley's  case;  and  A.  took  an 
equitable  contingent  remainder  in  fee.  Crofts 
V.  Middleton  (2  Elay  &  J.  135)  dissented  from. 
In  re  WhUe,  47  Law  J.  Bep.  Chanc.  86 ;  Law 
Bep.  7  Ch.  D.  201  (nom.  In  re  White  and 
Hvndl^s  contract), 

[And  see  Sbttlement,  30.] 

SHEBIFF. 

[Liability  of,  for  escapes,  abolished.  40  &  41 
Vict.  c.  21.  s.  31.] 

CompeVUng  return  of  writ, 

1. — A  sheriff  having  failed  to  make  any  return 
to  a  writ  olfi.fa,y  an  order  of  course  was  made 
that  he  should  return  the  writ  forthwith.  This 
order  not  having  been  obeyed,  an  application 
was  made  for  the  usual  order  nisi,  that  the 
sheriff  should  make  his  return  within  six  days, 
or  in  default  stand  conmiitted : — Held,  that  the 
Court  could  order  the  sheriff  to  pay  the  costs  of 
that  application,  and  of  the  previous  order,  and 
order  made  accordingly.  Evans  v.  Davies  (7 
Beav.  81 ;  13  Law  J.  Bep.  Chanc.  11)  fol- 
lowed. In  re  Hieron's  Estate,  Hall  v.  Ley,  48 
Law  J.  Bep.  Chanc.  688 ;  Law  Bep.  12  Ch.  D. 
796. 

2. — An  attachment  against  the  sheriff  for  not 
returning  a  writ  of/,  fa.  is  not  now  obtainable 
as  of  course ;  but,  since  Order  XLIV.  rule  2, 
can  only  be  applied  for  •*  on  notice."  Jupp  v. 
Cooper,  Law  Bep.  6  C.P.  D.  26. 

Mule  to  sheriff  to  pay  m/mey  levied : 
notice  of  motion, 

8.— In  ruling  a  sheriff  to  pay  money  returned 
by  him  as  levied  on  a  writ  of  execution,  the 
proper  practice  is  to  give  notice  of  motion  to  the 
sheriff  under  Order  LUI.  rule  3,  and  not  to  move 
for  a  rule  to  shew  cause.  Delvwr  v.  Freemantle, 
47  Law  J.  Bep.  Exch.  767 ;  Law  Bep.  3  Ex.  D. 
237. 

Poundage,  fees,  and  expenses. 

4. — A  sheriff  seized  goods  under  a  fi.  fa. 
delivered  to  him  indorsed  to  levy  a  sum  for  the 
debt  and  interest,  besides  fees,  poundage  and 
other  incidental  expenses.  Before  sale  he  had 
notice  of  a  composition  in  bankruptcy  proceed- 
ings, accepted  by  the  execution  creditor  from 
the  debtor.  Thereupon  he  was  requested  to 
withdraw  by  the  execution  debtor,  but  refused, 
except  upon  payment  of  his  fees  and  possession 
money.  The  execution  creditor  took  no  further 
steps  in  the  matter,  neither  directing  him  to  sell 
nor  countermanding  the  execution  of  the  writ. 
The  sheriff  sold  goods  to  levy  the  sum  required 
to  meet  his  fees,  possession  money  and  expenses 
of  levy.  The  execution  debtor  brought  trover 
and  trespass  against  him : — Held  (per  Grove,  J., 
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and  Field,  J.),  that  the  debt  being  barred  by 
the  acceptance  of  the  composition,  the  execution 
creditor  had  lost  his  right  to  levy  in  respect  of 
the  debt,  and  that  the  right  of  the  sheriff  to 
levy  for  his  fees,  possession  money  and  expenses 
fell  with  the  right  to  levy  the  debt,  and  there- 
fore that  the  action  was  maintainable.  Per 
CSeasby,  B. — That  the  sheriff  was  entitled  to 
obey  the  directions  indorsed  on  the  writ  to  levy 
in  respect  of  the  fees,  possession  money  and 
expenses,  in  the  absence  of  any  oonntermand  of 
the  authority  by  the  execution  creditor,  not- 
withstanding that  the  debt  was  barred  by  the 
composition,  and  therefore  the  action  was  not 
maintainable.  Stieary  v.  Ahdy  (App.  Div.),  46 
Law  J.  Rep.  ^xch.  803 ;  Law  Rep.  1  Ex.  D.  299. 

6. — ^Where  the  indorsement  on  a  writ  of 
execution  is  for  levy  of  debt,  poundage  and  other 
legal  incidental  expenses,  possession  money, 
where  possession  is  necessary,  is  to  be  calcu- 
lated for  the  purpose  of  ascertaining  whether 
the  execution  is  for  a  sum  exceeding  502.,  within 
the  meaning  of  section  87  of  the  Bankruptcy 
Act,  1869.  Ex  parte  Sims  ;  in  re  Orubh  (App.), 
46  Law  J.  Rep.  Bankr.  103 ;  Law  Rep.  5  Ch.  D. 
876. 

6. — The  sheriff  seized  the  goods  of  the  de- 
fendant under  a  writ  of  fi,  fa.  R.,  the  grantee 
of  a  bill  of  sale  on  the  same  goods,  paid  the 
amount  of  the  debt  and  sheriff's  chai^ges,  where- 
upon the  sheriff  withdrew :  —Held,  that  the 
sheriff  was  entitled  to  a  discharge  fee,  but  not 
to  poundage.  Roe  v.  ffammond,  46  Law  J.  Rep. 
C.P.  791  ;  Law  Rep.  2  C.P.  D.  300. 

7,— A  sheriff's  officer  went  with  a  warrant  for 
executing  a  writ  of  fi.  fa.  to  the  execution 
debtor's  shop,  and  told  the  debtor  the  particulars 
of  the  warrant,  and  that  unless  payment  were 
made  a  man  must  remain  in  possession.  The 
debtor  thereupon,  although  he  had  paid  the  debt 
to  the  creditor,  paid  the  amount  demanded, 
which  included  poundage  and  levy  fees  : — Held 
(affirming  the  decision  of  the  Bsohequer  Divi- 
sion, 46  Law  J.  Rep.  Exch.  611 ;  Law  Rep.  2 
Ex.  D.  459),  that  there  was  a  sufficient  seizure 
and  levy  to  render  poundage  and  levy  fees  pay- 
able. Bisneks  v.  The  Bath  Colliery  Compaokiy 
(Lim,)  (App.),  47  Law  J.  Rep.  Exch.  408 ;  Law 
Rep.  8  Ex.  D.  174. 

8. — ^Where  a  sheriff  has  seized  goods  in  execu- 
tion of  a  writ  of  JL  fa.f  but  before  sale  the 
debtor  pays  the  debt  and  costs,  the  sheriff  is 
entitled  to  poundage  under  28  Eliz.  c.  4.  Morti- 
more  v.  Cragg  (App.),  47  Law  J.  Rep.  C.P.  348; 
Law  Rep.  3  C.P.  D.  216. 

Biuiclu  V.  The  Bath  Colliery  Company  (see 
last  Ctise)  approved.  Roe  v.  Hamm4}fid  (46  Law 
J.  Rep.  C.P.  791 ;  No.  6  supra)  overruled.  Nash 
v.  IHckinson  (Law  Rep.  2  C.P.  252)  distin- 
guished.   Ibid. 

9.— Where  the  goods  of  a  trader  have  been 
taken  in  execution  for  a  sum  exceeding  501., 
and,  bankruptcy  ensuing,  the  sheriff  has  been 
restrained  from  selling,  the  sheriff  is  entitled  to 
be  paid  by  the  trustc^^  out  of  the  estate  of  the 
bcUikmpt  all  expenses  properly  incurred  l^  him 


in  keeping  and  taking  pooscmion  of  the  goods 
and  preparing  for  a  sale,  notwithstanding  that 
no  sale  has  taken  place.    In  re  Craf&nfft  ;  em 

Kl0^nMeii<M^,47LRwJ.Rep.  Bankr.  96;  Uw 
.  8  Ch.  D.  696. 

Nodoe  to  sheriff's  t^jficer :    eontempt  of  OmH, 
[See  Bankbuptot,  N  6.] 

8HINGLB. 

Removal  of,  from  sea-shore:   erornn:  damnum 
absque  injuria.    [See  Cbown,  2.] 

SHIFTING  CLAUSE. 
[See  Pbbraok,  2 ;  Will  Constbuotion,  L  20.] 

SHIPPING  LAW. 

(A)  AflSIONMBHT  OF  SHIP. 

(B)  Bill  of  Lading. 
(a)  Qmstruetion, 

(1)  *<  Not  aeeountable  for  rust,  leaka^ 

or  hreakaye.^ 

(2)  "  To  he  deUeered  in  good  order  and 

condition:**  Ofridenee. 

(3)  Lew  loei  oontraetus:  cesser  of  sk^- 

owner's  HabiUty, 

(4)  Excepted  perils. 

(jb)  Liability  of  Shipowner  on  bill  of  lading 

not  signed  by  master, 
(e)  Liability  of  consignee  to  tahe  delicery. 

(C)  Bottomry. 

(D)  Chabtbb-pabtt. 

(a)  Construction, 

(1)  "  Say  about "  1,100  tons. 

(2)  •*Tobe  cancelled ''  in  event  of  mar. 

(3)  Time:    despatck-money    for   time 

saved. 

(4)  Time  charter :  tkne  ef  the  essence 

<^  the  contract. 

(5)  ^Unage:  right  to. 

(b)  Loading  of  cargo. 

(1)  Readinesu  to   load:    nfusal  ef 

foreign  power  to  allom  skip  to 
load. 

(2)  Cesser  qf  charterer's    liability  on 

loading, 
(<?)  Deviation. 
Id)  Warranty. 

(1)  Qf  eUss  of  ship, 

(2)  Of  seascortkiness, 

(3)  Qf  $hip*s  ftness. 

(e)  Breach  of  contract  in  not  signing  bills 

qf  lading. 
(/)  Liability  qf  shipowner  for  negligence  of 

master  and  orew. 

(E)  COLLIBIOK  AND  DAMAOB. 

{a)  Jurisdiction :  damages  for  loss  qf  2(/». 
lb)  Jneritdble  accident. 
(<?)  Steamer:  looh-aut, 

(d)  Claim  to  indemnity, 

(e)  Sailing  vessel  hove  to. 
(J)  Ship  in  stays, 

{g)  Lau/nch  without  warning* 


SHlt^PlNG  lAW  (A)  AflStGKMBNT  OP  SHIP,  (B)  BiLL  OF  LadING. 
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(A)  RegviUstums  for  prewmting  oollision^ 

(1)  One  8h4p  wertaHng  another, 

(2)  Crtnsimg  veueU, 

(3)  lAgkts. 

(i)  Contribvtory  negUgenee :  on%m  of  proof. 
(A)  Ikmago  tojpior  €Aroad :  le»  loot, 
(0  Limiiatum  of  Hdbiiitg. 

(1)  Set-off:  **  anmvorablo  in  damagoi,'* 

(2)  PioTi  and  JBiarhoun  ClaumB  Aet: 

skipmoiier  liable  as  contributor. 
(8)  UMregisterod  »hi^, 

(4)  Improporntmgationoftug. 

(6)  Bight  of  bondholder  to  freight  fv- 
eowred. 
(m)  Infringement  qf  Thames  b}f'law$, 
(n)  Damages, 

(1)  Loss  of  market. 

(2)  Loss  of  ohoHer'party. 
(8)  .R0ffuyf0ft«M  of  damages. 
(4)  Interest  on  damages. 

(F)  Deliybby  and  Disghabob  of  Cabgo. 
(a)  Delay. 

(p)  Non-deUoery:  right  ofeapta4in  to  sell. 
(<?)  P2a<M  qf  discharge :  **  as  near  thereto  as 

ship  can  safely  get.** 
{d)  DeliMry  to  person  first  presenting  biUqf 

lading. 

(G)  Dbvubbagb. 
(H)  FoBBiGB  Ship. 

(I)    FOBFBITUBB. 

(K)  Fbbight. 

(a)  Pro  rata  itineris :  right  to. 

(b)  Preight  in  fact  part  price  of  cargo. 

(e)  Payable  on  intahe :  measure  of  quantity 
delivered. 
(L)  Gbnbbal  Aybbagb. 

(a)  lAdbiUty  qf  shipowner  to  contribute. 

(b)  Part  of  vessel  cut  away  to  save  whole 

adventure, 
(p)  Spars  and  cargo  used  as  fuel. 

(d)  Injwry  to  goods  by  water  employed  to 

exHngvuhfire. 

(e)  Expenses  attributable  to, 

(1)  Praetioe  qfawrage  adjusters. 

(2)  Remuner€ftion  to  shipowner. 

(M)  LlBH  AND  MOBTGAGB. 

(a)  Qf  master  and  his  agent, 

(b)  €f  vendors, 

(c)  Qf  owners. 

(d)  Mortgagee's  right  to  freight. 

(e)  Mortgagor's  right  to  chaiter  ship, 
(N)  Masteb. 

(a)  When  net  agent  qf  charterer, 

(b)  Rights,  liaHUties  and  duties  qf, 
(0)  Nbcesbabibs. 

(P)  Offencbs. 

(Q)  Pabtigulab  Aybbagb. 

(B)  PiLOTAGB. 

(a)  Compulsory. 

(1)  Jm  what  cases, 

(2)  Exemption /rem  liability. 

(3)  Duty  of  pilot. 

(4)  Burden  of  proqf  where  set  up  as 

defence, 
Qf)  Duration  of  empleymsnt  of  pilot, 
{e)  PUetage  dues. 


(S)  Sale  of  Ship. 
(T)  Salvage. 

(a)  Salvage  agreement. 

(b)  Salvage  reward. 

(1)  Life  salvage:  oa^o  afterwards  res* 

cued. 

(2)  Assignment  of  shares. 

(3)  PHat  when  entitled  as  salvor. 

(4)  Steam'tug  and  Hfe-boat  belonging  to 

harbour. 
(6)  One  steam'tug  informing  another. 
(6)  Appraisement   and  apportionment 

(TJ)  Ship's  Husband:  Avthobitt  of. 
(V)  Towage. 
(yf)  Wages. 

[Provisions  for  the  re-hearing  of  investigations 
into  shipping  casualties,  and  amendment  of  the 
roles  and  procedure  at  such  investigations.  42 
&  43  Vict.  c.  72.] 

(A)  Assignment  of  Ship. 

A  ship  built  for  a  foreign  owner,  and  not  in- 
tended to  be  registered  as  a  British  ship,  was 
assigned  by  the  builder  to  a  creditor  under  an 
agreement,  not  in  the  form  prescribed  by  the 
Merchant  Shipping  Act,  1864.  The  assignment 
was  not  registered  under  section  19  of  that  Act, 
nor  under  section  7  of  the  Bills  of  Sale  Act : — 
Held,  that  the  vessel  was  not  a  British  ship 
withio  the  meaning  of  tbe  Merchant  Shipping 
Act,  1854,  and  that,  therefore,  the  assignment 
was  valid  without  registration  under  that  Act ; 
and  also  that  the  assignment  came  within  the 
exception  in  section  7  of  the  Bills  of  Sale  Act, 
by  which  transfers  of  ships  are  exempted  from 
the  provisions  of  that  Act.  The  Union  Bank  qf 
London  v.  Lenanton,  47  Law  J.  Bep.  O.P.  408 ; 
Law  Bep.  3  C.P.  D.  243. 

(B)  Bill  of  Lading. 

(a)  Construction, 

(1)  "  Not  accountable  for  rust,  leakage  or 

breakage,** 

1,— The  clause  In  a  bill  of  lading  by  which 
the  shipowner  is  **  not  accountable  for  rust,  leak- 
age or  breakage,"  is  limited  to  the  rust,  leakage 
or  breakage  of  the  goods  themselves,  and  does 
not  protect  the  shipowner  from  liability  for 
damage  done  to  other  goods  in  consequence  of 
anch  rusty  leakage  or  breakage.  Thrift  v.  Toule 
4"  Company,  46  Law  J.  Bep.  G.P.  402 ;  Law  Bep. 
2  C.P.  D.  432. 

(2)  **  To  be  delivered  in  good  order  and  con" 
dition:**  evidence. 

2. — Goods  in  bills  of  lading  were  described  as 
*'  shipped  in  good  order  and  condition,'*  kc,  to 
be  delivered  in  the  like  good  order  and  condition 
at  the  port  of  London,  and  certain  excepted 
perils  were  enumerated,  and  the  words  **  weight, 
contents  and  value  unknown  "  were  in  the  mar- 
gin.  The  goods  were  shipped  at  St.  Petersburg 
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and  arrived  in  London,  but  on  their  delivery  to 
the  oonsignees.  a  great  number  of  them  were 
found  to  be  in  a  diunaged  state.  It  was  proved 
that  the  damaged  goods  were  in  an  onmerchant- 
able  state  when  nnshipped  and  damaged  both 
internally  and  externally,  and  that  the  damage 
was  recent,  and  not  attributable  to  inherent  vioe 
in  the  goods : — Held,  in  an  action  by  the  con- 
signees against  the  ship,  under  section  61  of  the 
Admiralty  Court  Act,  1861,  that,  in  the  absence 
of  any.  satisfactory  proof  on  the  part  of  the  i>^p- 
owners  that  the  goods  were  in  bad  condition 
when  shipped,  the  plaintiffs  were  not  bound  to 
shew  where  or  how  the  goods  became  dam- 
aged; and  that  the  bills  of  lading  afforded 
prima  fsurie  evidence  that  the  goods  had  been 
shipped  in  good  order  and  condition.  The  Peter 
der  Oronct  Law  Bep.  1.  P.  D.  414. 

(3)  Lex  laoi  eentraetus :  ceseer  of  »hipowner*i 

UabUity. 

8. — A  biU  of  lading  made  in  London  provided 
that  goods  were  to  he  carried  from  London  to 
Toronto, "  to  be  delivered  from  the  ship's  deck," 
when  the  shipper's  responsibility  shall  cease,  at 
the  port  of  Montreal,  unto  a  railway  company 
to  be  forwarded  to  Toronto.  "  No  damage  that 
can  be  insured  against  will  be  paid,  nor  will 
any  claim  whatever  be  admitted  unless  made 
before  the  goods  are  removed."  The  goods, 
which  were  damaged  during  the  voyage,  were 
landed  in  Montreal  and  forwarded  by  railway 
to  Toronto,  and  delivered  to  the  appellants,  who 
made  no  claim  till  some  days  after  delivery  : — 
Held,  first,  that  the  bill  of  lading  must  be  con- 
strued by  the  law  of  England ;  secondly,  that 
the  proviso  that  the  shipper's  liability  should 
cease  at  Montreal  was  inconsistent  with  the  con- 
tract to  carry  to  Toronto ;  but  that  the  shipper 
was  not  liable  for  tiie  damage,  no  claim  being 
made  till  after  the  goods  were  removed.  Moore 
V.  Hturritt  45  Law  J.  Bep.  P.O.  66 ;  Law  Bep.  1 
P.O.  318. 

(4)  Excepted  perUt, 

4.  —The  plaintiffs  shipped  a  quantity  of  sugar 
in  bags,  to  be  carried  by  the  defendants'  steam- 
ship m>m  Hamburgh  to  London,  at  an  agreed 
freight.  The  vessel  was  chartei^  by  Messrs. 
P.  ic  E.,  the  plaintiffs  having  no  knowledge  of 
the  charter ;  and  the  bill  of  lading  which  was 
received  by  the  plaintiffs  was  sign&  <•  P.  &  K., 
agents."  The  Inll  of  lading  provided  that  the 
sugar  should  be  delivered  in  good  order,  "  the 
act  of  God,  the  Qneen*s  enemies,  pirates,  robbers, 
jettison,  barratry  and  collision,  fire  on  board  or 
on  shore,  and  all  accidents,  loss  and  damage  of 
whatsoever  nature  or  kind,  and  however  occa- 
sioned, from  machinery,  boilers,  steam  and  steam 
navigation,  or  from  perils  of  the  sea  or  rivers, 
or  from  any  act,  neglect  or  default  whatsoever 
of  the  pilot,  master  or  mariners  in  navigating 
the  ship;  the  owners  of  the  ship  being  in  no 
way  liable  for  any  of  the  consequences  of  the 
causes  above  excepted  ;  and  it  being  agreed  that 
the  officers  and  crew  of  the  vessel  in  the  trans- 


mission of  the  goods  as  between  tiie  sMppen, 
owners  and  consignee  thereof  be  considered  the 
servants  of  such  shipper,  owner  or  consignee.*' 
In  an  action  for  damage  cansed  by  negligent 
stowage, — Held  (on  appeal  from  the  Common 
Pleas  Division,  47  Law  J.  Bep.  C.P.  765 ;  Law 
Bep.  3  C.P.  D.  410),  that  the  damage  done  to 
the  sugar  was  a  tortious  aot,  in  respect  of  which 
the  plaintiffs  could  rooover  from  the  defendants, 
whether  the  latter  were  bound  by  the  bill  of 
lading  or  not.  Sdim,  JStmam  Jf  OompamMy. 
Culli/ord  (App.),  48  Law  J.  Bep.  C.P.  372 ;  Law 
Bep.  4  G.P.  D.  183. 

JBxoepHen  of  "fire  on  heard : "  iMwrytogoede  hy 
water  used  to  extinguUk  fire,    (Bee  L  1  infra.] 

Conetruotion   qf  demurrage  elamee.     [See  G  3 
infra.] 

(b)  LiaHUty of  skipofener  on  HUof  lading  not 
signed  by  matter. 

6. — A  shipowner  may  be  liable  on  a  bill  of 
lading  which  has  been  signed  by  some  other 
person  than  the  master  of  such  ship ;  and  there- 
fore, where  a  bill  of  lading  had  been  signed  by 
the  charterers  of  the  ship,  bat  not  on  their  own 
behalf,  but  as  agents  for  the  shipowner,  and 
with  his  authority,  the  shipowner  was  held  liable 
thereon  to  the  owner  of  goods  shipped  under 
such  bill  of  lading  for  damage  by  negligent 
stowage,  such  damage  not  being  one  of  the  rLdu 
mentioned  in  the  bUl  of  lading,  and  the  shipper 
of  the  goods  having  no  notice  of  any  charter- 
party  until  after  the  goods  had  been  damaged. 
Mayn,  Romam  ^  Company  v.  CuiUfbrd,  47  Law 
J.  Bep.  C.P.  756;  Law  Bep.  3  C.P.  D.  410; 
affirmed  on  appeal,  48  Law  J.  Bep.  C.P.  372 ; 
Law  Bep.  4  C.P.  D.  182  (supra  No.  4). 

{e)  LiaHUty  of  oentignee  to  take  delivery. 

6. — ^Where  there  is  no  ezprees  stipulation  in 
a  bill  of  lading  it  is  an  implied  term  of  the 
contract  contained  in  it  that  the  consignee 
named  in  the  IxU  of  lading,  or  his  assigns,  will 
take  delivery  of  the  goods  within  a  reasonable 
time,  and  the  person  to  whom  the  property  in 
the  goods  has  passed  by  reason  of  such  con- 
signment is,  by  virtue  of  the  Bills  of  Lading 
Act,  1856  (18  &  19  Vict.  c.  Ill),  s.  1,  subject  to 
the  liability  so  to  take  them.  Ibmler  v.  Knaop 
(App.),  48  Law  J.  Bep.  Q.B.  333 ;  Law  Bep.  4 
Q.B.  D.  299,  affirming  the  Queen's  Bench  IHvi- 
sion,  47  Law  J.  Bep.  Q.B.  473. 

Where  the  charterers  and  the  shippers  are  the 
same  persons,  such  contract  will  still  be  implied 
in  the  bill  of  lading,  notwithstanding  the  eaist- 
ence  of  an  express  stipolation  in  the  charter- 
party  between  the  charterers  and  the  shipowner 
in  rof  eronoe  to  the  same  matter.    Ibid. 

JBmUtable  assignment  qf  InU  of  lading.     [See 

BILL  OF  BZCHAKOS,  22.] 

(0)  BOTTOICBT. 

1.— Where  the  master  of  a  Danish  vessel  in 
order  to  obtain  necessaries  for  the  voyage  ob- 
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tained  loans  on  instmmento  pledging  his  vessel 
for  repayment  within  six  days  after  her  arrival 
in  London, — Held,  that  although  the  instm- 
ments  contained  no  stipulation  for  interest,  they 
were  valid  bottomry  bonds,  and  the  holders 
oould  enforce  them  against  the  vessel  with  in- 
terest at  foar  per  cent.  The  CeoUie,  Law  Bep. 
4  P.D.  210. 

2. — A  person  who  has  advanced  money  for 
the  purpose  of  discharging  dock  dues  stands 
in  the  same  position  as  the  dock  company,  and 
his  claim  ranks  with  pilotage  and  towage 
claims,  and  has  priority  over  the  claim  of  a 
holder  of  a  bottomry  bond  of  a  previous  date. 
The  St,  Lawreuee,  49  Law  J.  Bep.  P.  D.  ic  A.  82 ; 
Law  Bep.  6  P.  D.  250. 

8. — A  master  cannot  either  bottomry  a  ship 
or  hypothecate  a  cargo  without  communicating 
with  the  owners  of  ship  or  cargo  respectively 
where  such  communication  is  practicable ;  and 
in  his  communication  he  should  state  the  neces- 
sity for  hypothecation  as  well  as  the  necessity 
for  expenditure.  Kleiwvort  v.  Cassa  MaHttima 
of  Qema  (P.O.),  Law  Bep.  3  App.  Oas.  156. 

[And  see  Admibai#tt,  84,  85,  and  B  26  infra.] 

(D)  Chabtbb-pabtt. 

(a)  ConttnuOion, 

(1)  ''Say  about"  1,100  tont. 

1.— By  a  charter-party  it  was  agreed  that  the 
ship,  the  measurement  of  which  was  not  given, 
should  proceed  to  the  port  of  loading,  and 
there  l(Mid  '*  a  full  and  complete  cargo  of  iron 
ore,  ...  say  about  1,100  tons :  "—Held,  that 
the  meaning  was  that  the  charterer  should  load 
a  full  and  complete  cargo,  but  that  if  the  ship 
could  carry  more  than  about  1,100  tons  the 
shipowner  should  accept  about  1,100  tons  as  a 
full  and  complete  cargo.  The  allowance  of 
three  per  cent,  would  be  a  fair  estimate  for  satis- 
fying the  word  "about,"  and  therefore  under 
this  charter-party  1,138  tons  would  be  the 
measurement  of  a  full  and  complete  caigo, 
though  the  capacity  of  the  ship  exceeded  that 
quantity.  Morrit  v.  Leviion,  45  Law  J.  Bep. 
O.P.  409 ;  Law  Bep.  1  C.P.  D.  166. 

(2)  •<  To  he  eaneeUed  "  in  the  event  of  war. 

2.— The  plaintifb  having  chartered  a  ship  to 
one  C,  to  proceed  to  Galatz,  i^ter  completing 
intermediate  employment,  and  to  load  a  cargo 
of  grain  from  there  or  certain  other  eastern 
ports,  effected  an  insurance  with  the  defendants 
by  a  time  policy  on  loss  of  freight  for  a  whole 
year,  the  perils  insured  against  being,  amongst 
others,  "  restraint  and  retainment  of  princes.** 
By  a  memorandum  on  the  charter-party  it  was 
affreed :  **  In  the  event  of  war,  blockade  or  pro- 
hibition of  export  preventing  loading,  this 
charter-party  to  be  cancelled."  At  the  time  of 
the  ship*8  arrival  at  Genoa,  in  completion  of  the 
intermediate  voyage,  war  having  been  declared 
by  Bussia  against  Turkey,  the  plaintiffs  learned 
that  the  ports  specified  in  the  charter-party 


were  dosed.  C.  declined,  upon  the  plaintiffs* 
request,  to  cancel  the  charter-party,  and  they 
accordingly  sent  the  ship  in  ballast  to  Con- 
stantinople; but  the  ports  still  being  closed, 
and  there  being  no  prospect  of  their  being 
opened,  the  ship  did  not  proceed  further  east- 
ward, but  obtaihed  a  cargo  from  Constantinople 
to  England  at  a  freight  less  than  the  chartered 
freight,  and  the  plaintiff  brought  this  action  on 
the  policy  for  the  difference : — Held  (by  Cock- 
bum,  L.C.J.,  and  Manisty,  J.,  Lush,  J.,  dissent- 
ing), that  the  plaintiffs  were  not  entitled  to 
recover,  on  the  ground  that  by  virtue  of  the 
memorandum  the  charter-party  became  void  on 
the  closing  of  the  ports,  that  being  a  prohibi- 
tion of  export  preventing  loading ;  and  that  the 
charter-party  having  been  thus  rescinded  before 
the  ship  sailed  from  Genoa,  the  chartered 
voyage,  the  subject  of  the  policy,  had  never 
b^Ton.  Held  (by  Lush,  J.,  dwsenting),  that  on 
the  true  construction  of  the  memorandum  the 
charter  remained  in  force  until  one  of  the 
parties  elected  to  avoid  it,  which  he  would  have 
the  option  of  doing  within  a  reasonable  time 
after  the  happening  of  any  of  the  specified 
events;  that  here  it  continued  in  force  until 
the  loading  became  impracticable,  namely, 
when  the  ship  was  at  Constantinople,  and  that 
the  plaintiffs  had,  therefore,  an  interest  in  the 
chartered  freight,  which  they  lost  by  the 
restraint  of  princes,  and  were  entitled  to  re- 
cover from  uie  defendants.  Adameon  v.  The 
Newoadle  Steamship  Freight  Inewra/noe  Atso- 
oiation,  48  Law  J.  Bep.  Q.B.  670 ;  Law  Bep.  4 
Q.B.  D.  462. 

"  Cargo  to  he  diseharged  with  all  detpateh,  ao' 
cording  to  the  cuitom  of  the  port."  [See  F  2 
infra.] 

(3)  Time:  despatch-money  for  time  Mo/oed. 

8.— Under  the  terms  of  a  charter-party, 
cargo  was  to  be  shipped  at  the  rate  of  200  tons 
per  running  day,  and  to  be  discharged  as  fast 
as  ship  could  deliver,  not  exceeding  200  tons  per 
working  day.  Demurrage,  if  any,  at  the  rate  of 
20f.  per  hour,  except  in  certain  cases,  and 
despatch-money  lOt.  per  hour  on  any  time  saved 
in  loading  or  discharging.  Ship  to  load  and  dis- 
charge by  night  and  by  day,  and  as  rapidly  as 
possible  when  required  by  shippers,  consignees 
or  charterers : — Held,  that  according  to  the 
true  meaning  of  the  charter-party,  despatch- 
money  was  pajrable  for  every  hour  saved  during 
the  whole  twenty-four  hours,  and  not  merely  in 
respect  of  a  working  day  of  twelve  hours. 
Laing  v.  HoUmay  (App.),  47  Law  J.  Bep.  Q.B. 
512 ;  Law  Bep.  8  Q.B.  D.  487. 

(4)  Time  charter :  time  of  the  eaaenee  of  the 

eantraet. 

4.— A.  chartered  B.*s  ship  **  for  twelve  months, 
for  as  many  consecutive  voyages  as  the  said  ship 
can  enter  upon  after  the  completion  of  the 
present  voyage."  On  completion  of  the  voyage, 
and  when  it  was  ready  to  load,  the  ship  was 
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stopped  hy  the  surveyor  of  the  Board  of  Trade, 
who  reqtdred  oertain  repairs  to  be  done  to  her. 
A.  at  onoe  gave  notice  to  B.  that  he  shoidd 
cancel  the  charter,  on  aooonnt  of  the  ship  not 
being  tight,  staunch.  Sec,  at  the  time  when  he 
was  ready  to  load  as  agreed  by  the  charter.  B. 
did  the  repairs,  which  lasted  two  months,  and 
then  tendered  the  ship  to  A.,  who  refused  her : 
—Held  (by  Kelly,  O.B.,  Hellish,  L.J.,  and  Am- 
phlett,  L.  J.) ;  that  A.  was  justified  in  his  refusal ; 
that  tiie  delay  having  oceorred  in  reference  to 
a  time  oharter,  and  not  for  a  chartered  voyage, 
and  time  being  of  the  essence  of  such  a  con- 
tract, the  inabiUty  of  B.  to  give  A.  the  vessel  at 
the  beginning  of  the  time  agreed  for  entitled 
the  latter  to  cancel  the  charter.  And  per  Brett, 
L.J. ;  that  time  was  not  of  the  essence  of  the 
contract,  and  that  it  was  not  a  condition  pre- 
cedent that  the  ship  should  be  fit  for  sea  at 
the  beginning  of  the  time,  but  that  under  the 
droumstances  the  ship  had  been  so  delayed  that 
a  proper  performance  of  the  contract  was  Im- 
poesilne,  and  therefore  A.  was  justified  in  his 
refusal.  TuUy  v.  BawUnff  (App.),  46  Law  J. 
Bep.  Q.B.  388 ;  law  Bep.  2  Q.B.  D.  182. 

(5)  JMmage,  right  to, 

5. — In  an  action  by  the  master  of  a  chartered 
vessel  to  recover  primage  from  the  consignees 
of  the  cargo  it  appeared  that  the  bill  of  lading 
contained  the  words  *'  and  other  conditions  as 
her  charter-party,  with  five  per  cent,  primage  in 
cash  on  delivery  as  customary."  IJieohwter- 
party  was  silent  as  to  primage,  but  provided 
that  the  charterers  or  their  agent  were  to  have 
delivery  of  the  cargo  on  payment  of  freight  at 
60i.  per  ton  in  full : — Held,  that  it  must  be 
assumed  that  by  arrangement  between  the 
owner  and  the  master  the  latter  was  precluded 
from  claiming  primage,  and  that  therefore  the 
master  could  not  maintain  an  action  for  primage. 
Caughey  v.  Oord<m,  Law  Bep.  8  C.P.  D.  419. 

Conttrttetion  ofdenvwrrage  ckmte.      [See  Q  1-6 
infra.] 

(jb)  Loading  of  cargo, 

(1)  Beadimeu  to  load:  reftual  of  foreign  power 
to  aUow  akip  to  load. 

6. — The  plaintiff  knowing  that  the  ship  B. 
was  under  a  contract  with  the  British  Govern- 
ment to  load  military  stores  as  deadweight  at 
Malta,  and  that  with  such  stores  on  board  she 
would  not,  without  special  permission,  be  per- 
mitted by  the  Spanish  Government  to  load  any 
cargo  at  a  Spanish  port,  entered  into  a  charter- 
party  with  her  owners  by  which  it  was  agreed 
that  the  B.,  "after  loading  deadweight  at 
Malta  for  owners'  benefit,"  should  proceeid  to  a 
Spanish  port,  and  there  load  a  cargo  of  fruit. 
The  ship  proceeded  with  the  military  stores  on 
board  to  Valencia  to  load  the  plaintiff's  cargo, 
but  permission  could  not  be  obtained  from  the 
Spanish  Government  to  load.  The  ship  was  in 
all  other  respects  ready  to  load : — Held,  that  no 


action  could  be  maintained  by  the  obarterar* 
against  the  shipowners  fbr  not  being  ready  to 
load,  as  both  parties  were  prevented  from  per- 
forming their  contract  to  be  ready  with  a  ship 
and  cargo  by  the  action  of  a  superior  power. 
Cunmingham  v.  Dunn  (App.),  48  Law  J.  Bep. 
C.P.  62 ;  Law  Bep.  3  G.P.  D.  443. 

(2)  Ceuer  of  eharterer*8  liability  on  loading. 

7. — A  charter-party  contained  the  fMlowing 
claoiw :  <*  This  oharter  being  condnded  by  the 
defendants  for  and  on  behalf  of  another  party, 
it  is  agreed  that  all  liability  of  the  former  shiUl 
cease  as  soon  as  the  cargo  is  shipped,  loading 
excepted,  the  owners  and  master  of  the  vessel 
agreeing  to  rest  solely  on  their  lien  on  tiie 
cargo  for  freight,  demurrage  and  all  other 
claims,  which  lien  it  is  hereby  agreed  they  shall 
have : " — Held,  that  the  shipowner,  the  plainti^ 
was  entitled  to  recover  damages  from  the  de- 
fendants for  delay  in  loading,  as  the  exception 
extended  to  all  liability  of  the  latter  connected 
with  the  loading,  and  was  not  satisfied  merely  by 
loading  a  complete  cargo.  JMer  v,  Vam 
Haa/ntibergen,  46  Law  J.  Bep.  Q.B.  496 ;  Law 
Bep.  1  Q.B.  D.  269. 

8. — The  defendants  chartered  the  plaintifTs 
vessel  to  carry  a  carg^  of  coals  to  Oallao,  to  be  de- 
livered to  the  order  of  the  diarterers*  agent.  The 
charter-party  provided  that  the  ship  should  be 
loaded  at  the  rate  of  seventy-five  tons  per  clear 
working  day,  <*  stiffening  coal  to  be  if  required 
supplied  at  the  expense  of  the  ship,  and  at 
the  rate  of  forty  tons  per  dear  working  day, 
....  but  all  days  on  which  stiffening  coal 
is  to  be  taken  on  board,  or  the  ship  is  detained 
for  the  same,  are  to  be  exduded  from  the  com- 
putation of  the  said  working  days  allowed  for 
loading ;  the  vessel  to  be  discharged  at  the  rate 
of  forty  tons  per  dear  working  day.  .  «  .  De- 
murrage to  be  paid  for  each  day  beyond  the 
said  cUiys  allowed  for  loading  and  discharging 
respectivdy  at  the  rate  of  3^.  per  registered  ton 
per  day.  The  maater  to  have  a  li^  upon  the 
cargo  fbr  all  freight,  dead  freight  and  demur- 
rage. ...  All  liability  of  the  charterers  under 
thu  agreement  shall  cease  as  soon  as  the  cargo 
is  on  board.  .  .  .  All  questions,  whether  of 
short  ddivery,  demurrage  or  otherwise,  are  to 
be  settled  by  the  charterers'  agent  at  the  port 
of  destination."  The  vessel  arrived  at  Oallao, 
where  the  captain,  at  the  request  of  the  char- 
terers' agent,  delivered  the  cargo  to  him  without 
insisting  on  his  lien  for  freight  and  demurrage. 
In  an  action  on  the  diarter-party  for  undue  de- 
tention of  the  vessel  in  putting  stiffening  coal 
on  board, — Hdd,  on  demurrer,  that  the  plaintiff 
had  no  cause  of  action  on  the  charter-party ;  the 
clause  providing  for  the  cesser  of  the  charterers' 
liability  operating  as  an  absolute  disdiarge, 
notwithstanding  that  the  charterer  and  con- 
signee were  the  same  person.  Held  also,  that 
the  demurrage  clause  extended  to  detention  of 
the  vessel  in  putting  stiffening  coal  on  board, 
and  that  damages  for  sadi  detention  were 
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covered  ]t>7  the  owner's  lien.  SangvinetU  v. 
The  Paoifie  Steam  Ntmgaium  Company  (App.), 
46  Law  J.  Bep.  Q.6. 106 ;  Law  Rep.  2  Q.B.  D. 
238. 

9. — By  a  charter-party  the  ship  was,  after 
loa^g  a  full  cargo,  to  proceed  to  a  port  of 
call  for  orders  to  be  forwarded  within  forty- 
eight  hours  after  notice  of  arrival  given  to 
charterers  to  discharge  at  a  good  and  safe  port. 
Twelve  working  lay  days  to  be  allowed  the 
freighters  for  loading  the  ship  at  the  port  of 
loading,  and  wailing  for  orders  at  the  port  of 
call,  and  fifteen  days  over  and  above  the  said 
laying  days  at  4^.  per  ton  per  day.  The  char- 
terers' liability  to  cease  when  the  ^p  is  loaded, 
the  owners  of  the  ship  to  have  an  absolute  lien 
on  ihe  cargo  for  all  freight,  dead  freight  and 
demurrage.  Jn  an  action  by  the  shipowners 
against  the  charterers  for  not  giving  orders  as 
to  the  port  of  discharge,  and  for  giving  orders 
that  the  ship  should  proceed  and  discharge  at 
a  port  which  was  not  a  safe  "port  within  the 
meaning  of  the  charter-party, — Held  (affirming 
the  Common  Pleas  Division,  46  Law  J.  Bep. 
C.P.  880,  Baggallay,  L.J.,  doubting),  that  inas- 
much as  delay  at  the  port  of  call  was  provided 
for  by  the  stipulation  in  respect  of  demurrage, 
the  charterer  was  discharged,  whether  the  actual 
damages  claimed  were  covered  by  the  owner's 
lien  or  not.  IVenek  v.  Oerher  (App.),  46  Law 
J.  Rep.  O.P.  320 ;  Law  Bep.  2  C.P.  D.  247. 

Loading  of  ea^go :  oommenoemewt  of  lay  days : 
arrival  atplaee  of  loading.    [See  Q  4  infra.] 

(tf)  Deviation. 

10. — A  deviation  made  by  a  vessel  for  the 
purpose  of  saving  property  is  not  justifiable, 
and  the  shipowner  is  liable  to  the  charterer  for 
loss  or  damage  to  cargo  occasioned  thereby. 
A  deviation  made  solely  for  the  purpose  of 
saving  life  is  justifiable.  Scaramamga  v.  Stamp 
(App.),  49  Law  J.  Bep.  C.P.  674  ;  Law  Bep.  6  C.P. 
D.  296 ;  affirming  the  Court  below,  48  Law  J. 
Bep.  C.P.  478 ;  Law  Bep.  4  C.P.  D.  316. 

{d)  Warranty, 

(1)  Cf  class  of  ship. 

11. — The  plaintiffs  chartered  a  ship  to  the  de- 
fendants. The  diarter-party  was  headed  "A. 
1^  on  the  record  of  the  American  and  foreign 
shipping  book,"  and  in  the  body  of  the  docu- 
ment she  was  described  as  *' classed  as  above." 
At  the  time  of  chartering  she  was  actually  so 
classed,  but  afterwards  and  before  loading  she 
was  found  to  have  been  wrongly  classed,  and 
her  certificate  of  classification  was  cancelled. 
The  defendants  thereupon  refused  to  load: — 
Held,  that  there  had  been  no  breach  of  war- 
ranty on  the  plaintiffs'  part,  and  that  the  de- 
fendants were  bound  to  load  in  accordance 
with  the  charter.  French  ^  Son  v.  Newgass  ^ 
Company  (App.),  47  Law  J.  Bep.  C.P.  361 ;  Law 
Bep.  8  C.P.  D.  163. 

DlGBST,  1876-1880. 


(2)  Cf  seaworthiness. 

12. — ^A  shipowner  warrants  the  fitness  of  the 
ship  when  she  starts,  and  not  merely  that  he 
wiU  honestly  and  Inma  fide  endeavour  to  make 
her  fit.  This  rule  is  not  limited  to  cases  in 
which  the  shipowner  holds  himself  out  as  a 
common  carrier.  Siypitoffy.  Wilson,  46  Law  J. 
Bep.  Q.B.  486 ;  Law  Bep.  1  Q.B.  D.  337. 

Id. — By  the  terms  of  a  charter-party  made 
between  the  plaintiff  and  the  mast^  of  a  ship 
belonging  to  the  defendants,  then  lying  at  the 
port  of  S.,  the  ship  was  to  proceed  to  a  good 
and  safe  place  in  the  South  Dock,  as  ordered, 
and  then  take  on  board  a  cargo  of  cement,  and 
proceed  to  D.  to  discharge.  At  the  time  the 
charter-party  was  executed,  the  plaintiff  ordered 
the  ship  to  load  at  a  wharf  in  the  river  (which 
is  part  of  the  port  of  S.),  where  cement  is  often 
loaded,  but  where  vessels  of  necessity  groimd 
at  every  low  tide.  The  ship  having  loi^ed  as 
ordered  was  towed  out  to  sea  and  set  sail,  but 
though  seaworthy  when  she  commenced  taking 
in  cargo,  she  was  found  on  starting  to  have 
made  about  eighteen  inches  of  water,  which 
gradually  incre^^ed.  Notwithstanding  this,  the 
ship  proceeded  on  her  voyage,  but  foundered 
before  reaching  the  port  of  destination,  the 
water  having  overpowered  the  pumps.  There 
was  no  negligence  either  on  the  part  of  the 
defendants  in  sending  the  ship  to  sea  in  the 
condition  in  which  she  was,  or  on  the  part  of 
the  master  in  not  returning  to  the  port  of  S. : — 
Held,  that  the  unseaworthiness  at  the  time  of 
setting  sail  from  the  wharf  was  a  breach  of  the 
implied  warranty  on  the  part  of  the  defendants 
that  the  ship  was  in  a  condition  to  perform  the 
voyage,  and  that  the  plaintiff  was  accordingly 
entilled  to  recover  we  value  of  the  cargo. 
Cohen  V.  Davidson^  46  Law  J.  Bep.  Q.B.  306 ; 
Law  Bep.  2  Q.B.  D.  466. 

14. — ^A  cargo  of  wheat  was  shipped  under  a 
specially  woided  bill  of  lading  exempting  the 
shipowner  from  liability  for  damage  however 
caused,  including  negligence  of  the  crew.  The 
wheat  was  damaged  by  the  sea  getting  in 
through  a  porthole  insufficiently  fastened.  The 
jury  did  not  find  whether  the  porthole  was 
insufficiently  &stened  before  the  vessel  started: 
— Held,  that  under  such  a  bill  of  lading  aa  this 
there  is  an  implied  engagement  to  supply  a 
seaworthy  vessel,  and  that  the  jury  should  find 
whether  or  not  the  vessel  was  seaworthy  at 
starting.  In  the  absence  of  such  a  finding  the 
Court  cannot  enter  judgment.  Steel  v.  The 
State  lAne  Steamship  Compamy  (H.L.  Sc.),  Law 
Bep.  3  App.  Cas.  72. 

(3)  Of  sUp's  fitneu. 

15. — A  charter-party  provided  that  a  ship 
then  at  Hong  Kong  should,  after  discharging 
her  inward  cargo  vdth  all  proper  despatch,  saH 
to  Manilla,  and  there  or  at  a  port  named  take  in  a 
full  cargo  of  sugar  and  (or)  other  specified 
goods,  and  sail  therewith  with  all  proper  de- 
spatch to  a  port  in  Europe.    Different  oreights 
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were  to  be  paid  for  the  different  kinds  of  oazgo ; 
for  drj  sngar  il,  2#.  6^.,  for  wet  sugar  42.  6f .  a 
ton.  The  shipowner  engaged  that  the  ^ip 
before  and  when  receiving  cargo  shonld  be  a 
good  risk  for  insurance,  and  that  he  would 
provide  a  survey  report  declaring  her  to  be 
so.  He  also  engaged  that  the  master  should 
take  proper  means  to  keep  the  ship  tight, 
staunch,  strong,  well  manned  and  fit  for  the 
voyage.  The  vessel  went  with  proper  despatch 
to  the  port  of  loading,  where  she  arrived 
in  the  rainy  season.  She  was  surveyed  and 
reported  to  be  a  good  risk  for  insurance, 
and  the  master  took  proper  means  to  keep  her 
tight,  Uc^  during  the  voyage  to  the  port  of 
loading.  At  that  port  a  full  cargo  of  wet  sugar 
was  provided  by  the  freighter,  and  it  was 
shipped.  But  before  the  vessel  left  the  port  the 
greater  part  of  it  had  to  be  unshipped,  and  the 
rest  was  wholly  spoilt,  because  the  pumps, 
though  adequate  for  every  other  purpose,  were 
found  insufficient  to  pump  up  the  liquid  matter 
which  came  from  the  sugar  bags  in  great  quan- 
tity, owing  to  the  rainy  season,  and  mixed  with 
the  ordinary  leakage  of  the  vessel.  Adequate 
pumps  could  not  be  supplied  to  the  ship  within 
such  a  time  as  would  not  have  defeated  the 
object  of  the  venture.  The  ship  was  fit  in  all 
lespecta  to  carry  a  cargo  of  dry  sugar,  or  of  any 
of  the  other  articles  mentioned  in  the  charter- 
party,  except  wet  sugar.  The  shipowner  was 
not,  and  the  freighter  was,  awaxe  at  the  time 
the  charter-party  was  executed  that  pumps  of  a 
very  large  capacity  were  requisite  in  a  ship 
carrying  wet  sugar  loaded  in  the  rainy  season. 
The  freighter  chartered  and  put  his  sugar  on 
board  another  vessel,  and  refused  to  wait  or  to 
re-ship  the  same  or  any  other  caigo  on  board 
the  vessel  first  chartered: — Held,  that  under 
the  charter-party  the  cargo  provided  was  a 
reasonable  cargo,  such  as  the  ^powner  had 
contracted  to  carry  if  provided ;  that  there 
was  an  implied  warranty  on  his  part  that  his 
ship  should  be  reasonably  fit  to  carry  such  a 
cargo,  and  not  merely  that  she  should  be  a  good 
risk,  and  be  tight,  ice.,  during  the  voyage  to  the 
port  of  loading ;  that  the  charterer  was  entitled 
to  expect,  and  was  not  bound  beforehand  to 
ascertain,  that  the  ship  he  chartered  was  fit  or 
suitably  provided  for  a  cargo  of  wet  sugar ;  that 
the  shipowner  was  not,  and  the  freighter  was, 
entitled  to  select  from  the  various  kinds  of 
merchandise  mentioned  in  the  cdiarter-party  the 
particular  kind  of  cargo  to  be  carried,  and  that 
at  the  option  of  the  latter  the  cargo  might  be 
all  of  one  description ;  that  the  freighter  was 
entitled  to  refuse  either  to  re-load  the  sugar 
which  had  been  unloaded,  or  to  wait  while  the 
necessary  alterations  were  made  in  the  ship, 
and  the  shipowner  was  not  entitled  to  recover 
anything  on  account  of  the  freight  lost  by  such 
refusal ;  and  also  that  the  freighter  was  entitled 
to  recover  damages  for  the  sugar  that  was  spoilt 
through  the  ship  not  being  in  a  reasonably  fit 
state,  nor  capable  within  a  reasonable  time  of 
being  put  in  a  fit  state,  to  carry  the  cargo 


provided  for  her.  Stanton  t.  SiehMrdsan  (JEJa,), 
45  Law  J.  Bep.  C.P.  230. 

(js)  Breach  cf  amtract  in  not  tigning  MUt  oj 

lading. 

16.— It  was  stipulated  by  a  charter-party 
made  between  the  plaintifiEs  and  the  defendants 
that  the  master  of  the  ship  should  sign  bills  of 
lading  as  presented,  or  pay  a  named  penalty. 
He  refused  to  do  so,  and  sailed  from  the  port  of 
loadmg  without  having  signed  any  bills  of 
lading.  He  proceeded  to  the  port  of  discharge, 
delivered  a  portion  of  the  cargo  to  the  ccm- 
signees,  but  ceased  doing  so  and  warehoused  the 
remainder,  as  they,  acting  under  instructions 
from  the  chsfterers,  clsdmcd  to  deduct  from  the 
freight  an  amount  equal  to  the  penalty  named 
in  the  charter-party.  Li  an  action  by  tbe  char- 
terers against  the  diipowners  for  conversion  and 
for  pemdties,—Held,  that  the  plaintifb  could 
recover  nomhial  damages  for  the  breach  of 
contract  in  not  signing  bills  of  lading  as  pre- 
sented ;  but  that  there  had  been  no  conversion 
by  the  defendants  of  the  cargo,  as  they  had 
carried  it  for  the  plaintiffs,  had  intended  to 
deliver  the  whole  of  it  to  the  consignees  of  the 
plaintiffs,  and  had  been  prevented  by  the  aofcs 
of  the  plaintifb  from  completing  the  delivery. 
Jones  V.  Hough  (App.),  49  Law  J.  Bep.  Sxch. 
214 ;  Law  Bep.  6  Ex.  D.  116. 

(/)  liabiUty  of  onmer/or  nsgUgonce  of  matter 

Q/nA  orew, 
17. — Under  a  charter-party  a  c^iain  vessel 
was  let  on  hire  to  the  plaintiffs  by  the  defen- 
dants for  a  specified  time,  the  plaintifib  to  have 
the  whole  reach  of  her  holds  except  what  was 
reserved  to  the  owner  for  the  crew ;  the  crew  to 
assist  in  loading  and  discharging,  and  the  ci^ 
tain  to  sign  bills  of  lading  and  to  furnish  to  the 
charterers  a  copy  of  the  log.  The  defendant 
engaged  and  paid  the  master  and  crew.  Whilst 
the  vessel  was  upon  a  voyage  under  the  charter- 
party  with  a  cargo  on  bowl  belonging  to  the 
plaintiffs,  the  ship  and  cargo  were  lost  by 
negligence  of  the  master  and  crew :  Held,  that 
the  master  and  crew  were  the  servants  of  the 
defendant  for  the  purpose  of  navigating  the 
vessel,  and  that  he  was  liable  to  compensate  the 
plaintiffs  for  the  loss  which  they  had  sustained. 
The  Omoa  and  Cleland  Coal  and  Iron  Company 
V.  Hvntley,  Law  Bep.  2  C.P.  D.  464. 

Implied  contract  that  charterer  takes  risk  of 
droumstances  preventing  his  releasing  the 
ship  at  the  expiration  of  the  lay  days,  [See 
F  1  infra.] 

Breach  of  contract:  detention:  remoteness  <if 
damage.    [See  G  1  infra.] 

(£)  Collision  and  Damage. 

(a)  Jtmsdiction :  damage  for  loss  of  life. 

1. — A  cause  of  damage  having  been  instituted 
in  the  Admiralty  Division  against  a  ship  by  the 
widow  of  a  person  whose  death  was  caused  by  a 


SHIPPING  LAW  (E)  COLLISION  AND  Dakagb. 


079 


ooUiflion  at  sea  to  recover  damages  under  Lord 
Campbell's  Act  (9  &  10  Vict.  c.  93),— Held  (by 
James,  L.J.,  and  Baggallay,  L.J.),  that  the  Ad- 
miralty Division  hadjnrisdiction  to  try  such  a 
canse  under  24  Vict.  c.  10.  s.  7.  By  Bramwell, 
L.J.,  and  Brett,  L.J.,  that  the  Court  had  no 
such  jurisdiction.  Jeffrey  v.  The  Onmen  of  the 
FrwMfmia  (App.),  46  Law  J.  Bep.  P.  D.  &  A. 
33 ;  Law  Rep.  2  P.D.  163. 

2. — The  Admiralty  Court  has  jurisdiction  in 
rem  against  a  foreign  ship  in  respect  of  a  claim 
for  damages  for  loss  of  fife  caused  by  collision 
with  a  British  ship.  The  Franoonia,  46  Law  J. 
Rep.  P.  D.  &  A.  71 ;  Law  Rep.  2  P.D.  8. 

(()  Itievitable  aooident. 

8. — ^An  inevitable  accident  is  such  as  could 
not  have  been  prevented  by  the  exercise  of 
ordinary  care,  caution  and  maritime  skill.  A 
brig  drifting  down  came  into  collision  with  the 
P.  whilst  waiting  to  be  removed  from  her  moor- 
ings. The  P.  broke  her  moorings  and  came  into 
collision  with  the  O.  In  an  action  by  the  O. 
against  the  P., — Held,  that  the  P.  was  to  blame, 
because  her  cables  should  have  been  re-bent, 
the  mate  should  have  reported  the  weather,  and 
caused  a  better  look-out  to  be  kept,  and  if  the 
anchor  had  been  let  go  the  collision  would  pro- 
bably have  been  averted.  The  Pladda,  46  Law 
J.  Rep.  P.  D.  &  A.  61 ;  Law  Rep.  2  P.D.  34. 

(<?)  Steamer:  looh-ottt. 

4u — ^A  steamer  running  through  a  roadstead 
with  sails  up  ought,  even  by  day  and  in  fine 
weather,  to  have  a  look-out  man  besides  the 
captain  on  the  bridge.  2^  GUirnmbawta,  Law 
Rep.  I  P.D.  283. 

(d)  Claim  to  indemnity. 

Claim  to  indemnity  by  owners  of  defendanft 
ffestel  ayaUut  owners  of  tug,  [ See  Admiralty, 
8,  38.] 

{e)  SaiUny  vessel  hove  to. 

6. — ^A  sailing  vessel  hove  to  on  the  port  tack 
is  bound  to  keep  out  of  the  way  of  a  crossing 
vessel  under  sail  close  hauled  on  the  starboard 
tack.  The  Rosalie,  50  Law  J.Rep.  P.  D.  &  A.  3 ; 
Law  Rep.  5  P.D.  246. 

(/)  8hip  in  stays, 

6. — A  vessel  in  stays  is  bound  to  signify  the 
fact  to  an  approaching  vessel,  and  it  is  the  duty 
of  the  vessel  approaching  to  keep  out  of  her 
way,  and  of  the  other  vessel  to  manoeuvre  so  as 
to  come  under  command  again  as  soon  as  possible. 
WUsonv,  The  Canada  Shipjfiny  Company  (P.C), 
Law  Rep.  2  App.  Cas.  389. 

(y)  Launch  without  warniny. 

7. — ThQ  Anyerona,  j^rocGeding  downriver  in 
tow  of  a  tug,  came  into  collision  with  the 
AndaJuHan,  which  was  being  launched  from 
the  defendants*  shipbuilding  yard.    The  yard 


had  not  been  in  use  for  some  time.  The  Anda^ 
lusuMi  was  properly  decorated,  but  gave  no 
other  warning  to  vessels  passing  during  the 
launch: — Held,  the  Andaliisian  was  alone  to 
blame.  The  Andalusian,  46  Law  J.  Rep.  P.  D. 
&  A.  77  ;  Law  Rep.  2  P.D.  231. 

{h)  Beytdations  for  preventing  collisions, 

(1)  One  skip  overtahiny  another, 

8. — The  A.  and  the  P.  C.  were  crossing  ships. 
Both  were  on  the  port  tack.  The  A.  had  ^e 
wind  free,  the  P.  C.  was  close  hauled.  The  P.  C. 
overtook  the  A.  and  came  into  collision  with 
her  :~Held,  that  the  exception  to  the  12th  rule 
applied,  namely,  that  the  vessel  with  the  wind 
free  must  get  out  of  the  way ;  and  that  the  17th 
rule  did  not  apply,  namely,  that  the  overtaking 
vessel  must  get  out  of  the  way.  The  A.  alone 
was  to  blame  for  the  collision.  The  Pecltforton 
Castle^  47  Law  J.  Rep.  P.  D.  &  A.  12 ;  Law  Rep. 
2  P.D.  222 ;  afiOrmed  on  appeal,  47  Law  J.  Rep. 
P.  D.  ic  A.  68 ;  Law  Rep.  3  P.D.  11. 

(2)  Crossiny  vessels. 

9. — Two  steamers  in  the  Thames,  one  steer- 
ing parallel  to  the  shore  and  the  other  steering 
obliquely  across  the  stream, — Held  to  be  cross- 
ing vessels,  so  that  by  the  29th  rule  of  1872,  the 
one  which  had  the  other  on  her  own  starboard 
was  bound  to  keep  out  of  the  other's  way.  The 
Velocity  (39  Law  J.  Rep.  Adm.  20 ;  Law  Rep.  3 
P.C.  44)  considered.  The  Ooeanot  Law  Rep.  8 
P.D.  60. 

10. — The  "  Regulations  for  preventing  Col- 
lisions at  Sea,"  made  under  the  authority  of  the 
Merchant  Sbdpping  Acts,  1854  to  1873,  must» 
under  the  17tn  section  of  the  86  &  37  Vict.  c. 
85,  be  strictly  followed.  Sheer  necessity  alone, 
and  not  mere  considerations  of  discretion  and 
expediency,  even  though  skilfully  acted  on,  can 
avail  as  an  excuse  for  non-observance  of  them. 
Two  large  steam  vessels,  the  K.  and  the  V .,  coming 
in  opposite  directions,  sighted  each  other  at  a 
considerable  distance,  but  ultimately  came  into 
collision.  On  behalf  of  the  K.  it  was  alleged 
that  when  the  two  vessels  were  fast  approaching 
each  other  the  V .  improperly  changed  its  course ; 
that  the  master  of  the  K.  could  not  rely  on  the 
V.  taking  a  particular  course ;  that  to  meet  pos- 
sible contingencies  he  ordered  his  engineers  to 
stand  to  their  engines,  and  almost  instantly  after- 
words gave  the  order  to  starboard  the  helm, 
which  he  deemed  would  prevent  or  greatly 
mitigate  the  collision,  and  then  stopp^  and 
reversed  the  engines.  The  regulation  directed 
that  in  such  a  case  the  engines  should  be 
stopped  and  reversed.  The  Court  of  Admiralty 
having  deemed  both  vessels  to  be  in  fault,  and 
adjudged  accordingly,  the  Court  of  Appeal  had 
held  the  master  of  the  K.  to  be  excused  under 
the  circumstances  of  the  case,  and  had  given 
judgment  against  the  V . :  —Held  (on  appeal  to 
the  House  of  Lords),  that  the  statutes  and  the 
regulations  had  not  left  the  master  of  the  K. 
a  discretion  in  the  matter ;  that  he  was  bound 
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to  stop  and  reverse  the  engines,  and  that  as  he 
had  not  done  so  at  the  first  moment  of  danger, 
he  had  disregarded  the  regulations,  and  oon- 
seqaently  that  the  K.  must  be  held  in  part  re- 
sponsible. The  judgment  of  the  Court  of 
Admiralty  was  restoroi.  The  Stoonwart  Maati' 
ehappy  Nederland  v.  The  Penintular  emd 
Oriental  Steam  Navigation  Company  (H.L.)t 
Law  Rep.  6  App.  Cas.  876. 

(3)  LigkU, 

II. — It  is  the  dnty  of  those  on  board  a  fish- 
ing smack,  even  though  they  are  just  about  to 
let  go  the  nets,  to  ^hibit  their  side  lights  if 
the  smack  is  under  way.  The  Engh$kman^  47 
Law  J.  Sep.  P.  D.  &  A.  9 ;  Law  Rep.  8  P.D.  18. 

A  fishing  smack  was  found  to  blame  for  not 
having  the  proper  lights  exhibited,  but  the 
neglect  did  not  contribute  to  the  collision, 
which  was  solely  caused  by  the  want  of  a 
TOOper  look-out  on  board  Uie  other  ship: — 
Held,  that  the  owners  of  the  fishing  smack 
were  entitled  to  recover.    Ibid. 

12. — If  a  vessel  infringes  the  regulations  for 
preventing  collisions  at  sea  in  the  slightest 
degree  she  will,  under  36  k  37  Vict.  c.  85.  s.  17, 
be  held  to  blame  for  a  collision  which  takes 
place  during  the  time  of  such  infringement,  if 
it  could  by  any  possibility  have  caused  such 
collision,  and  even  though  the  ii^ringement 
was  not  the  actual  cause  of  the  colUsion.  The 
fact  that  the  infringement  is  partially  caused 
in  consequence  of  obedience  to  the  instructions 
of  a  surveyor  of  the  Board  of  Trade  is  not  suffi- 
cient to  make  a  departure  from  the  regulations 
necessary,  within  tne  meaning  of  36  6c  37  Vict. 
o.  86.  s.  17.  The  Tirzah,  48  Law  J.  B^.  P.  D. 
&  A.  15 ;  Law  Rep.  4  P.D.  83. 

Id. — When,  in  an  action  for  damages  arising 
out  of  a  collision,  it  is  proved  that  the  plain- 
tifE's  ship  is  a  barge  which  has  infringed  the 
by-law  made  by  Order  in  Council,  1875,  for  the 
navigation  of  the  Thames  under  the  Merchant 
Shipping  Acts,  requiring  the  exhibition  of  a 
light,  the  Court  will  not  hold  the  other  ship  to 
be  in  fault,  although  there  is  no  evidence  that 
the  infringement  of  the  by-law  caused  or  con- 
tributed to  the  collision,  if  it  draws  the  in- 
ference from  the  circumstances  under  which 
the  collision  took  place  that  the  infringement 
might  possibly  have  contributed  to  the  colli- 
sion, and  that  otherwise  there  was  no  blame 
attributable.  The  costs  in  Admiralty  appeals 
will  in  future,  as  in  all  other  appeaJs,  follow 
the  event.  Tha  Condor.  Perkins  and  Homer 
V.  The  Owners  of  the  8.s.  Condor  (App.),  48  Law 
J.  Rep.  P.  D.  &  A.  83 ;  Law  Rep.  4  P.D.  26 
(nom.  The  Swaruea  v.  The  Condor). 

14. — Regulations  as  to  lights  in  the  river 
Mersey,  made  in  a  local  Act,  form,  so  far  as  the 
river  Mersey  is  concerned,  part  of  the  regula- 
tions made  under  the  Merchant  Shipping  Acts, 
and  therefore  36  &  37  Yict.  c.  85.  s.  17  is  ap- 
plicable in  cases  where  such  local  regulations 
have  been  infringed.  The  Lady  Downshire,  48 
Law  J.  Rep.  P.  D.  &  A.  41 ;  Law  Rep.  4  P.D.  26. 


16. — When  a  pilot  cutter  in  tow  of  another 
vessel  keeps  a  white  li^t  at  the  masthead,  tiiis 
is  an  infnngement  of  Articles  5  and  8  of  the 
Regulations  for  Preventing  Collisions  at  Sea. 
The  Mary  HowiueU,  48  Law  J.  Rep.  P.  D.  dc  A. 
54 ;  Law  Rep.  4  P.D.  204. 

16. — ^A  vessel  is  not  bound  to  shew  a  light 
to  a  vessel  following  her  unless  danger  is  ap- 
parent. A  steamer  is  not  justified  in  running 
at  full  speed  on  a  dark  night  not  far  from  a 
ooast  where  other  vessels  wUl  probably  be.  The 
CUy  qf  Brooklyn  (App.),  Law  Rep.  1  P.D.  276. 

(t)  Contributory  negUgence :  omu  of  proof, 

17. — A  collision  took  place  between  two 
vessels,  and  the  defendants  admitted  that  their 
vessel  was  to  blame,  but  alleged  by  way  of  de- 
fence that  they  had  a  pilot  on  board  by  com- 
pulsion of  law,  and  that  they  were  therefore 
exempt  from  liability: — Held  (reversing  the 
decision  of  the  Judge  of  the  Admiralty  Court), 
that  as  there  was  no  evidence  of  contributory 
negligence  on  the  part  of  the  defendant  owners 
they  were  exempt  from  liability.  The  Clyde 
yavigation  Company  v.  Barclay  (R  3  inna) 
followed.  The  Baioz  (App.),  47  Law  J.  Rep. 
P.  D.  &  A.  1. 

The  defendants  having  applied  on  a  subse- 
quent occasion  for  the  costs  of  the  action, — 
Held,  that  the  rule  of  the  Court  of  Admiralty, 
that,  where  the  defendants  succeed  on  a  plea 
of  compulsory  pilotage,  no  costs  are  to  be 
given,  sdso  holds  good  in  the  Court  of  AppeaL 
The  Sohwan  (43  Law  J.  Rep.  Adm.  18;  Law 
Rep.  4  A.  &  B.  187)  followed.    Ibid. 

18. — When  a  ship  by  n^ligent  or  improper 
steering  has  placed  another  ship  in  a  position 
of  great  peril,  although  such  other  ship  may 
then  be  wrongly  manGeuvred,  she  will  not  be 
held  to  blame.  The  ByweU  Cattle  (App.),  Law 
Rep.  4  P.D.  219. 

19. — ^Where  a  collision  occurred  owing  to 
vessel  A.  having  failed  in  its  duty  to  observe 
the  rule  of  the  road  by  keeping  out  of  the  way 
of  vessel  B., — Held,  that  in  the  absence  of 
proof  as  to  the  particular  time  at  which  an  in- 
tention to  violate  that  rule  was  clearly  shewn, 
vessel  B.  being  prima  faeie  bound  to  observe 
the  18th  rule  by  keeping  on  its  course,  would 
not  have  been  justified  in  departing  therefrom. 
The  Byfoyed  Chrigtietuen  v.  The  WUUam 
Frederick  (P.C),  Law  Rep.  4  App.  Cas.  669. 

The  Commerce  (3  W.  Rob.  287)  commented 
on.    Ibid. 

Masters  of  vessels  should  not,  except  in  cases 
of  very  clear  necessity,  use  their  own  discre- 
tion as  to  obeying  or  departing  from  sailing 
rules.    Ibid. 

Compulsory  pilotage :  tnirden  of  proof    [See  R 
6  infra.] 

(k)  Damage  to  pier  abroad :  lex  loei. 

20. — A  British  ship  damaged  a  pier  affixed 
to  the  soil  of  Spain,  and  was  arrested  in  that 
country.     She  was  released  on  condition  that 


SHIPFING  LAW  (S!)  COLLISION  AND  Damage. 


681 


the  questions  of  negligence  and  damages 
should  be  tried  in  England,  the  question  of 
liability  to  be  determined  on  the  same  footing 
as  if  the  case  had  been  tried  in  Spain.  A  suit 
having  been  instituted  against  the  ship  in  the 
Court  of  Admiralty,  the  answer  alleged,  inter 
aiia,  that  the  pier  was  part  of  the  land  of 
Spain,  and  that,  by  the  law  of  Spain  in  force  at 
the  time  and  place  of  the  collision,  the  master 
and  mariners,  and  not  the  ship  or  her  owners, 
was  or  were  liable  in  damages  : — Held  (revers- 
ing the  decision  of  the  Court  below,  45  Law  J. 
Rep.  P.D.  &  A.  36 ;  Law  Rep.  1  P.D.  43),  that 
so  much  of  the  answer  as  alleged  non-liability 
by  the  law  of  Spain  was  material,  and  ought 
not  to  be  stmckoat;  since  the  law  of  Spain 
was  the  law  by  which  the  liability  of  the  ship 
and  of  her  owners  mnst  be  determined.  Tke 
M,  Moxham  (App.),  46  Law  J.  Rep.  P.  D.  k  A. 
17  ;  Law  Rep.  1  P.D.  107. 

(J)  Lmitation  of  liaMlity, 

(1)  Set-off:  "  answerable  in  damoffes" 

21. — In  an  Admiralty  action  for  damages 
caused  by  a  collision,  the  defendants  put  in  a 
coxmter-clalm  for  damages,  and  judgment  was 
given  declaring  both  ships  to  blame,  and  con- 
demning each  in  a  moiety  of    the  damages 
caused  to  the  other.      The    defendants  then 
brought  an  action  in  the  Chancery  Division, 
under  section  514  of  the  Merchant  Shipping 
Act,  1854,  against  the  plaintiffs,  and  others,  to 
limit  the  amount  of  their  liability,  and  under 
an  order  of  Court  paid  into  Court  the  amount 
of  their  statutory  liability,  and  enquiries  were 
directed  to  ascertain  the  parties  entitled  to 
prove  against  tlie  fund.    The  plaintiffs  in  the 
Admiralty  action  claimed  to  set  off  the  damages 
due  from  them  to  the  defendants  against  the 
damages  due  to  them  from  the  defendants,  and 
to  prove  for  the  balance  against  the  fund  in 
Court ;  but  the  defendants  insisted  that  they 
had  discharged  their  liability  by  the  payment 
into  Court,  and  were  entitled  to  be  paid  in  full 
the  damages  due  to   them.     The   Master  of 
the  Rolls  having  decided  that  the  plaintiffs 
were  entitled  to  the  set-off  they  claimed, — Held 
on  appeal,  per    Baggallay,   L.J.,  and  Cotton, 
L.J.,  disiewtiente  Brett,  L.J.),  that  the  phrsise 
« answerable  in  damages"  in  the  54th  section 
of  the  Merchant  Shipping  Act,  1862,  meant  the 
aggregate  damage  occasioned  to  one  ship  by  the 
improper  navigation  of  the  other,  and  that  it 
was  in  respect  of  such  damage  that  limited  lia- 
bility was  given  by  the  Act,  and  not  in  respect 
of  the  ultimate  balance  which,  under  the  pro- 
cedure of  any  Court  having  jurisdiction,  might 
be  payable  on  the  final  adjustment  of  all  mat- 
ters of  account  arising  out   of   tiie  collision. 
And,  therefore,  that,  as  the  defendants  in  the 
Admiralty  action  had  claimed  the  benefit  of 
the  limited  liability  given  by  the  Act,  there 
could  be  no  set-off.  Held  (per  Brett,  L.J.),  that 
the  phrase  "answerable  in   damages"    only 
applied  to  the  last  proceeding  of  the  whole  liti- 


gation ;  that  is,  that  the  ultimate  balance  of  the 
two  losses  ought  to  be  ascertained  in  the  usual 
way,  and  that  the  54th  section  ought  only  to  be 
appUed  when  the  Court  was  about  to  distribute 
the  limitation  amount  amongst  the  several 
claimants ;  and,  therefore,  that  the  decision  of 
the  Master  of  the  Rolls  was  right,  and  ought  to 
be  affirmed.  Chapman  v.  The  Royal  Nether- 
lands  Steamship  Company  (App.),  48  Law  J. 
Rep.  Chanc.  449 ;  Law  Rep.  4  P.D.  167. 

(2)  Piers  and  Bdrbours  Clauses  Act :  ship- 
master liable  as  contributor. 

22, — The  steamship  C.  under  the  directions 
of  the  dock  master,  and  within  the  limits  of  his 
jurisdiction,  when  entering  the  St.  Katharine 
Docks,  came  into  coUiaon  with  two  barges,  and 
drove  them  against  a  steamship  lying  along- 
side the  wha^,  which  steamship  crossed  the 
plaintiff's  skiff  and  sunk  it.  In  the  City  of 
London  Court,  where  a  cause  of  damage  was 
instituted,  it  was  foxmd  by  the  learned  Judge 
as  a  fact  that  the  C.  was  not  liable  for  the 
damage  to  the  plaintiffs  skiff,  because  she  was 
bound  by  statute  to  obey  the  dock  master,  and 
could  nob  do  anything  but  under  his  orders. 
The  plaintiffs  appealed,  and  the  Court  held  that 
the  master  contributed  to  the  damage  by  negli- 
gence in  carrying  out  the  orders  of  the  dock 
master,  and  therefore  that  C.  was  liable  for  the 
damages  proceeded  for.  The  Cynthia^  46  Law 
J.  Rep.  P.  D.  &  A.  68 ;  Law  Rep.  2  P.D.  62. 

(3)  Unregistered  ship, 

28. — A  vessel  not  registered  under  18  & 
19  Vict.  c.  104.  s.  18,  is  a  ^ip  within  the  mean- 
ing of  that  Act;  but  in  consequence  of  such 
non-registration  is  not  entitled  to  limitation  of 
liability  under  25  &  26  Vict.  c.  63.  s.  64,  after  a 
collision  with  another  ship.  The  Andalusian, 
47  Law  J.  Rep.  P.  D.  &  A.  65;  Law  Rep.  3  P.D. 
182. 

(4)  Improper  navigation  qftug, 

24. — ^A  damage  to  a  vessel  whilst  being 
towed,  caused  by  the  improper  navigation  of 
the  tug  which  was  towing  it,  is  within  section 
54,  sub-section  4,  of  the  Merchant  Shipping 
Amendment  Act,  1862  (26  &  26  Vict.  c.  63), 
notwithstanding  such  damage  occurred  also 
through  a  brea^  of  the  towing  contract,  and 
the  owner  of  the  tue  is  therefore  entitled  to 
the  limitation  of  liability  given  by  that  section 
if  such  damage  occurred  without  his  actual 
fault  or  privity.  WaMberg  v.  Toung,  46  Law 
J.  Rep.  C.P.  783. 

Semble,  that  if  the  damage  occurred  from  a 
mere  breach  of  the  contract  to  tow,  the  owner 
of  the  tug  would  not  be  entitied  to  the  benefit 
of  such  section.    Ibid. 

To  entitle  a  defendant  to  the  limitation  of 
liability  given  by  the  54th  section,  the  facts 
which  bring  the  case  within  that  enactment 
must,  since  the  Judicature  Act,  1873,  be  stated 
in  the  defence,  though  before  that  Act  such  a 
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statement  wonld  have  been  bad  as  a  plea  to 
the  damages.    Ibid. 

(5)  lUffht  of  bondholder  to  freight  reeorered. 

26. — Where  a  bottomry  bond  on  freight  has 
been  given,  and  the  ship  by  which  the  freight 
is  to  be  carried  is  lost  in  a  collision  with  another 
ship,  from  which  the  owners  of  the  first  ship 
recover  in  a  limitation  of  liability  action  in- 
stituted by  the  wrong-doing  shipowners  among 
other  damages  a  sam  in  respect  of  freight, 
the  bondholder  is  entitled  to  receive  from  the 
shipowners  recovering  the  damages  such  an 
amomit  of  freight  as  equals  the  sum  lent  by 
the  bond,  or  a  proportional  amount  according 
to  the  amount  of  freight  recovered.  The  Em» 
jnua,  48  Law  J.  Rep.  P.  D.  &  A.  36 ;  Law  Bep. 
6  P.D.  6. 

(m)  If^rin^fement  of  Thames  bjf-lawi. 

26. — By  the  negligent  navigation  of  those  in 
charge  of  her,  a  dumb  barge  was  suffered  to 
come  into  contact  with  a  schooner  moored  to  a 
mooring  buoy  in  the  river  Thames.  The  schooner 
had  her  anchor  hanging  over  her  bow  with  the 
stock  above  the  water,  contrary  to  the  Thames 
by-laws.  The  anchor  made  a  hole  in  the  barge 
and  caused  damage  to  her  cargo.  Had  it  not 
been  for  the  improper  position  of  the  anchor  of 
the  schooner,  neither  the  barge  nor  her  cargo 
would  have  received  any  damage : — ^Held,  that 
the  owners  of  the  barge  were  not  entitled  to 
maintain  an  action  of  damage  against  the 
schooner.  The  Margaret,  50  Law  J.  Bep.  P.  D. 
3 ;  Law  Rep.  5  P.D.  238 ;  reversed  on  appeal, 
Law  Rep.  6  P.D.  76. 

(ft)  Bamoffes. 

(1)  Zou  (^  market. 

27.— The  plaintiff  shipped  hemp  and  sugar 
on  board  the  P.  For  an  unreasonable  delay 
in  delivering  the  cargo,  the  plaintiff  claimed 
loss  by  drainage  in  respect  of  the  sugar,  and 
interest  on  the  invoice  value  of  the  whole  cargo, 
which  were  allowed.  He  also  claimed  for  loss 
of  market  price  in  respect  of  the  hemp.  This 
was  disallowed  by  the  Registrar.  On  appeal 
from  the  Registrar  the  Court  allowed  compen- 
sation for  the  difference  between  the  market 
price  when  the  goods  ought  to  have  been,  and 
when  they  were,  delivered.  The  Parana,  46 
Law  J.  Rep.  P.  D.  &  A.  108 ;  Law  Rep.  1  P.D. 
452,  2  P.D.  118. 

(2)  Loss  of  charter-part  If . 

28, — The  8.  L  and  the  C.  came  into  collision 
on  the  1st  of  May,  by  which  the  0.  was  unable 
to  load  cargo  by  the  time  stipulated  for  in  the 
charter-party,  which  was  accordingly  cancelled. 
She  was  not  sufficiently  repaired  to  obtain 
another  charter-party  until  the  4th  of  July. 
The  collision  was  the  fault  of  the  8.  I. :— Held 
(overruling  the  Registrar's  report),  first,  that  the 
owners  of  the  C.  were  entitled  to  some  compen- 


sation for  loss  of  charter-party;  and  secondly, 
that  such  compensation  was  not  included  in 
the  usual  allowance  of  Ad.  per  ton  a  day 
for  demurrage.  The  Star  of  India,  45  Law  J. 
Rep.  P.  D.  k.  A.  102 ;  Law  Rep.  1  P.D.  466. 

(3)  JRemeteneu  ofdamagee. 

29. — A  steamship  meeting  three  barges  was 
compelled  by  the  negligent  management  of  the 
foremost  barge  to  take  a  course  which  brought 
her  into  collision  with  the  other  two  barges : — 
Held  (affirming  the  decision  of  the  Court 
below,  44  Law  J.  Rep.  Adm.  23),  that  the 
owners  of  the  first  barge  were  liable  to  those  of 
the  other  two  barges  for  the  damage  done  by 
the  collision.  The  Sisters  (App.),  45  Law  J. 
Rep.  P.  D.  &  A.  39 ;  Law  Rep.  1  P.D.  117. 

(4)  Interest  on  damages. 

80. — The  owners  of  a  ship,  though  their  lia- 
bility to  damages  in  respect  of  the  loss  of 
goods  owing  to  a  collision  is  confined  l^  sec- 
tion 54  of  the  Merchant  Shipping  Amendment 
Act,  1862,  to  an  aggregate  amount  not  exceed- 
ing 8Z.  per  ton  of  the  ship's  tonnage,  are  liable 
to  pay  interest  on  that  amount  from  the  date 
of  the  collision.  The  yorthumbria  (Law  Rep. 
3  A.  &  S.  6)  followed.  Smith  v.  JSxrbg,  Law 
Rep.  1  Q.B.  D.  131. 

[And  see  Admiralty,  8,  36-40,  45-51.] 

(F)  DSLIVSBY  AND  DiSCHAAOB  OF  CABGO. 

(tf)  Delay. 

1, — ^Where  a  charterer  is  allowed  a  given 
number  of  days  for  unloading  a  vessel,  there  is 
an  implied  contract  on  his  part  that  from  the 
time  when  the  vessel  is  at  the  usual  pUuoe  of 
disdiarge,  he  will  take  the  risk  of  any  ordinary 
vicissitudes  which  may  occur  to  prevent  his  re- 
leasing the  ship  at  the  expiration  of  the  lay 
days.  TUs  v.  JBgers,  45  Law  J.  Rep.  Q.B.  511 ; 
Law  Rep.  1  Q.B.  D.  244. 

2. — In  an  action  for  demurrage  upon  a  charter- 
party,  which  contained  the  following  clause: 
«  The  cargo  is  to  be  discharged  with  all  de- 
spatch, according  to  the  custom  of  the  port,** — 
Held,  that  the  charterers  were  not  liable  for 
delays  caused  by  the  insufficiency  of  the  appli- 
ances for  unloading  provided  at  the  port  of  dis- 
charge, and  the  rules  regulating  their  user. 
Postlethmaite  v.  Freeland  (H.L.),  49  Law  J.  Rep. 
Exch.  630 ;  Law  Rep.  5  App.  Cas.  599.  On  ap- 
peal from  the  Court  of  Appeal,  48  Law  J.  Rep. 
Exch.  353 ;  Law  Rep.  4  Ex.  D.  155. 

8.— When  it  is  agreed  by  a  charter-party  that 
a  ship  shall  proceed  to  a  safe  port,  or  so  near 
thereto  as  she  can  safely  get,  the  master  is 
bound,  if  ordered  to  a  port  which  can  only  be 
entered  by  first  discharging  part  of  the  cargo, 
to  allow  such  an  amount  as  may  be  necessary 
to  be  taken  out,  and  then  to  enter  the  port,  if 
the  lighterage  can  be  done  in  a  place  and  under 
circumstances  which  will  not  expose  the  vessel 
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to  danger.  The  AlJumhrai  49  Law  J.  Bep.  P. 
D.  &  A.  73 ;  Law  Bep.  6  P.  D.  256,  reversed  on 
appeal,  bnt  not  yet  reported. 

QmH^/nee  prevented  from  disehargvng  within  the 
time  by  the  defauU  of  other  conngnees,  [See 
G  2  infra.] 

ZiahiUty  of  eonrignee  named  in  MU  of  lading : 
delivery  to  be  taken  within  reaaonable  time: 
contract  implied  by  law  in  bill  of  lading,  [See 
B  6  snpra.] 

(b)  JVon-deUvery :  right  of  captain  to  tell, 

4, — ^In  an  action  against  a  shipowner  for  non- 
delivery of  a  cargo  of  maize,  which  had  become 
heated,  and  was  sold  by  the  defendant  at  an 
intermediate  port  during  the  voyage,  the  jnry 
found  that  the  cargo  was  damaged  by  its  own 
inherent  vice;  that  it  was  impossible  for  the 
defendant  to  carry  it  to  the  port  of  destination ; 
that  the  sale  was  what  a  prudent  man  would 
have  done  under  the  circumstances;  but  that 
there  was  no  such  urgent  necessity  for  the  sale 
as  to  give  no  time  or  opportunity  to  give  notice 
to  the  plaintiff  the  owner  of  the  cargo : — ^Held, 
on  these  findings,  that  the  defenduit  had  no 
right  to  sell  without  the  plaintiff's  consent,  and 
that  the  action  would  He.  Aeatos  v.  Bwrm 
(App.),  47  Law  J.  Bep.  Bxch.  666 ;  Law  Bep.  3 
Bz.  D.  282. 

(e)  Place  of  diecharge :  '<  m  near  thereto  om 
ship  can  tafely  get,** 

5, — By  a  charter-party  the  vessel  was  to  de- 
liver at  H.,  "or  so  near  thereto  as  she  could 
safely  get;"  to  discharge  as  customary;  the 
cargo  to  be  brought  to  and  taken  from  alongside 
the  ship  at  merchant's  risk  and  expense.  The 
draught  of  water  of  the  vessel  with  the  cargo  on 
board  being  too  great  to  allow  her  to  reach  H., 
the  nearest  point  to  which  she  could  safely  get 
was  S.,  where  the  merchant  refused  to  accept 
deliveiy  of  any  part  of  the  cargo.  In  order  to 
lighten  the  vessel,  part  of  her  cargo  was  dis- 
charged into  lighters  at  S.  and  sent  in  them  to 
H.  Her  owner  having  sued  the  charterer  to  re- 
cover the  lighterage  expenses,  the  charterer  by 
his  defence  alleged  that  by  the  custom  of  the 
port  of  H.  the  defendant  was  not  boxmd  to  take 
delivery  elsewhere  than  at  H. : — Held,  on  de- 
murrer, that  this  defence  was  bad,  inasmuch  as 
it  sought  to  set  up  a  custom  inconsistent  with 
the  written  contract,  and  that  the  plaintiff  was 
entitled  to  recover.  JBayton  v.  Imnn  (App.), 
Law  Bep.  6  C.P.  D.  130. 

6. — By  a  charter-party  it  was  agreed  that  a 
ship  should  load  a  full  cargo  and  proceed  to  a 
safe  port  within  specified  limits,  or  so  near 
thereto  as  she  could  safely  get ;  the  port  to  be 
named  on  signing  bills  of  lading.  The  cargo  to 
be  brought  to  and  taken  from  alongside  at  mer- 
chant's expense.  She  was  ordered  to  K.,  and 
the  master  signed  bills  of  lading  for  delivery  of 
the  cargo  at  K.  E.  was  situated  thirty  miles  up 
^  canal,  which  was  not  deep  enough  to  admit  of 


the  ship  when  laden  passing  up  it.  The  ship- 
owners having  during  the  voyage  in  vain  asked 
the  charterers  to  give  orders  a&  to  what  was  to 
be  done  when  she  should  arrive  at  the  mouth  of 
the  canal,  and  finding  no  one  there  to  take  de- 
livety,  lightered  one-third  of  the  cargo  up  to 
K.,  and  took  the  rest  up  in  the  ship,  whose 
draught  was  thus  sufficiently  reduced  to  allow 
her  to  pass  into  the  canal.  On  action  brought 
to  recover  the  expense  of  taking  the  cargo  from 
the  mouth  of  the  canal  to  K., — Held,  that,  under 
the  circumstances,  the  master  was  justified  in 
considering  the  voyage  to  be  at  an  end  at  the 
mouth  of  the  canal,  and  in  treatin^^  it  as  the 
plaoe  of  discharge,  and  that  the  plaintiffs  were 
therefore  entitl^  to  recover.  Capper  f  Com- 
pony  V.  WaUaee  Brothers,  49  Law  J.  Bep,  Q.B. 
360 ;  Law  Bep.  6  Q.B.  D.  163. 

(^d)  Delivery  to  person  first  presenting  bUl  of 

hiding, 

7. — Goods  shipped  to  0.  as  owner  were,  be- 
fore arrival,  pledged  by  him  to  the  plaintiffs  as 
security  for  an  advance.  The  bill  of  lading  was, 
as  is  customary,  in  three  sets,  « the  one  being 
accomplished  the  rest  to  stand  void,"  and  made 
the  goods  deliverable  to  "  C.  or  assigns,"  freight 
payable  in  London.  0.  indorsed  one  copy  of 
the  bill  of  lading— marked  **  first " — to  the  plain- 
tifEs,  and  also  gave  them  a  letter  of  charge, 
making  the  bill  of  lading  a  collateral  security 
for  the  advance,  and  empowering  them  to  sell 
the  goods  represented  by  the  bill  of  lading  if 
default  was  made  in  repayment  of  the  advance. 
The  vessel  went  on  arrival  into  the  dock  of  the 
defendants.  ^.  duly  entered  the  goods  at  the 
Custom-house,  and  they  were  afterwards,  at  the 
request  of  C,  landed  and  deposited  with  the 
defendants,  Uie  freight  being  unpaid.  The 
manifest,  a  copy  of  which  the  captain  lodged 
with  the  defendants,  authorised  the  defen- 
dants to  deliver  the  goods  to  the  holders  of 
the  bill  of  lading.  On  the  following  day  the 
captain  lodged  with  the  defendants  a  stop  order 
for  freight,  pursuant  to  the  Merchant  Shipping 
Act,  1862.  C.  then  produced  and  gave  to  the 
defendants,  unindorsed,  the  second  part  of  the 
bill  of  lading ;  the  defendants  then  entered  C. 
as  the  proprietor  of  the  goods.  G.  paid  the 
freight,  the  stop  was  taken  off,  and  the  defen- 
dants delivered  the  goods  to  W.,  on  the  produc- 
tion by  him  of  a  delivery  order  from  C.  0. 
shortly  after  went  into  liquidation,  when  the 
plaintiffs,  producing  the  indorsed  bill  of  lading, 
in  vain  demanded  the  goods  of  the  defen- 
dants. In  an  action  for  conversion, — Held 
(by  the  Court  of  4PP^^ — Bramwell,  L.J.,  and 
Baggallay,  L.J. ;  dissenUente  Brett,  L.J.,  on  ap- 
pe^  from  Field,  J.,  on  further  consideration, 
49  Law  J.  Bep.  Q.B.  303 ;  Law  Bep.  6  Q.B.  D. 
129),  that  the  defendants  were  not  liable.  (By 
Bramwell,  L.  J.),  that  the  property  in  the  goods 
did  not  pass,  but  that  there  was  a  pledge  of  them 
with  a  right  of  redemption  in  0. ;  that  the  duty 
of  the  4ef  enclants  wyus  th^  s^uiie  as  that  o(  tl^e 
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shipowner  would  bare  been  bad  tbe  goods  re- 
named on  board ;  that  the  plaintiib  assented 
to  C.'s  retaining  the  other  parts  of  the  bill  of 
lading,  and  to  tne  receipt  by  the  defendants  of 
the  goods  to  hold,  after  freight  paid,  to  the 
order  of  C,  so  that  there  was  no  conversion. 
(By  Baggallay,  LJT.),  that  the  property  in  the 
TOods  passed  by  the  delivery  of  the  hidorsed 
bill  of  lading :  that  the  landing  of  the  goods 
was  the  result  of  an  arrangement  between  the 
shipowner  C.  and  the  d^endants;  that  tbe 
Merchant  Shipping  Act  did  not  effect  that  the 
defendants  thereafter  held  the  goods  for  the 
plaintiffs,  bnt  that  they  received  them  to  hold 
to  an  order  of  C,  and  that  in  the  absence  of  any 
notice  of  title  in  anyone  else,  the  defendants 
were  bonnd  to  deal  with  them  as  directed  by 
the  ostensible  owner.  (By  Brett,  L.J.),  that 
the  defendants  were  liable ;  that  C.  by  indorsing 
the  bill  of  lading  to  the  plaintiffs  passed  the 
legal  property  to  the  plaintiffs,  only  reserving 
to  himself  an  equity  of  redemption;  that  the 
shipowner  was  therefore  bonnd  to  deliver  to 
the  plaintiffs,  subject  to  the  provisions  of  the 
Merchant  Shipping  Act  as  to  warehousing  the 
goods ;  that  the  defendants  were,  as  such  ware- 
housemen, bound  to  hold  the  goods  till  freight 
was  paid,  and  then  to  deliver  to  the  plaintiffs  as 
holders  of  the  bill  of  lading.  Oltfnt  Mill*,  Ourris 
^  Company  v.  The  East  and  West  India  Dock 
Company  (App.),  50  Law  J.  Bep.  Q.B.  62 ;  Law 
Bep.  6  Q.B.  D.  475. 

Ftist  delivery  fiat  prima  facie  deUvery  of  the 
whole,    [See  Salb  of  Qoodb»  30.] 

(G)  DSMUBRAGB. 

1. — By  charter-party  it  was  agreed  that  the 
plaintiff's  ship  should  go  to  a  port,  and  there 
"  load  in  regular  turn  '*  a  cargo  from  the  defen- 
dants. On  her  arrival  the  defendants  made  de- 
fault in  supplying  cargo,  whereby  she  lost  one 
turn.  Wiud  afterwards  came  on  to  blow,  and  the 
harbour-master  therefore  would  not  allow  the 
ship  to  take  up  her  loading-berth  for  three  days 
more : — Held,  that  the  default  of  the  defendimts 
was  the  proximate  cause  of  the  detention  during 
those  three  days,  and  that  the  plaintiff  was  en- 
titled to  damages  as  demurrage  in  respect  of 
them.  Jones  v.  Adamson,  45  Lftw  J.  Bep.  Ezch. 
64 ;  Law  Bep.  1  Ex.  D.  60. 

2. — The  defendants  were  indorsees  of  a  bill 
of  lading  for  a  portion  of  a  cargo  of  wheat.  The 
charter-party  under  which  the  ship  sailed  stipu- 
lated that  fourteen  working  days  should  be 
allowed  for  loading  and  unloading  at  the  port 
of  dischaige,  and  ten  days'  demurrage  at  35Z. 
day  by  day,  and  the  bill  of  lading  contained  the 
words,  "  paying  freight  and  other  conditions  as 
per  charter-party."  The  defendants'  portion  of 
the  cargo  was  stowed  at  the  bottom  of  the  hold, 
and  in  consequence  of  the  delay  of  the  con- 
signees of  the  upper  portions  in  taking  delivery, 
the  defendants  were  unable  to  clear  their  por- 
tion till  after  the  expiration  of  the  lay  days : — 


Held,  that  the  defendants  were  liable  in  an 
action  for  demurrage,  on  the  ground  that  the 
charter-party  (which  was  to  be  read  into  the  bill 
of  lading)  amounted  to  an  absolute  oontiaot 
to  pay  d^urrage  unless  prevented  from  dmng 
so  by  default  of  the  shipowner.  Jhtrteous  v. 
Watney  (App.X  47  Law  J.  Bep.  Q.B.  64S;  Law 
Bep.  3  Q.B.  D.  534 ;  affirming  the  decision  of  the 
Court  below,  47  Law  J.  £ep.  Q.B.  365 ;  Law 
Bep.  3  Q.B.  D.  223. 

8. — The  defendants,  who  were  indorsees  of 
bills  of  lading  for  portions  of  cargoes  of  wheat, 
were  sued  by  the  shipowners  for  demurrage. 
The  bill  of  lading  contained  the  following  sti- 
pulation: "Three  working  days  to  discharge 
the  whole  cargo,  or  SOI.  sterling  per  day  de- 
murrage." The  defendants'  portion  of  the  cargo 
was  stowed  at  the  bottom  of  the  hold,  and  in 
coosequenoe  of  the  consignees  of  the  upper  por- 
tions not  being  ready  to  take  delivery  as  soon  as 
the  ship  was  ready  to  discharge,  they  were  un- 
able to  dear  their  portion  till  after  the  expira- 
tion of  the  lay  days : — Held,  that  the  defendants 
were  liable,  on  the  ground  that  the  stipulation 
in  the  bill  of  lading  amounted  to  an  absolute 
contract  to  pay  demurrage  if  the  defendants 
failed  to  discharge  the  cargo  within  the  time, 
unless  prevented  doing  so  by  the  default  of  the 
shipowner.  Straher  v.  JRdd  ^  Company,  47 
Law  J.  Bep.  Q.B.  365 ;  Law  Bep.  3  Q.B.  D.  228. 

4, — The  plaintiff  and  the  defendant  entered 
into  a  charter-party,  dated  the  19th  of  November, 
by  which  it  was  agreed  that  the  plaintiff  should 
load  on  the  defendant's  vessel  a  cargo  of  coal, 
and  proceed  therewith  to  D.,  '*  the  vessel  to  be 
loaded  and  discharged  in  nineteen  running  days, 
or  if  detained  longer,  to  pay  4Z.  per  day  de- 
murrage. Vessel  to  load  in  B.  M.  Dock  or  W. 
Dock,  High  Level."  On  the  20th  of  November 
the  vessel  was  admitted  into  the  W.  Dock,  and 
was  ready  for  loading,  but  was  unable  to  obtain 
a  berth  at  the  High  Level  till  the  5th  of  De- 
cember in  consequence  of  the  regulations  of  the 
dock: — Held,  that  the  nineteen  running  days 
were  to  be  calculated  from  the  time  when  the 
vessel  arrived  in  the  W.  Dock.  Barnes  v. 
Jf <  Veagh  (App.),  48  Law  J.  B^.  Ezch.  686 ; 
Law  Bep.  4  Ex.  D.  265. 

6. — By  a  charter-party  a  ship  was  bound  to 
deliver  a  cargo  at  certain  specified  private 
docks,  "  or  as  near  thereunto  as  she  may  safely 
get."  All  the  unloading  berths  in  the  docls 
being  engaged  for  some  weeks  in  advance,  the 
dock  owners  refused  the  ship  admittance.  No 
other  arrangement  for  unloading  was  made  by 
the  charterer,  and  the  shipowners,  after  several 
days'  delay,  delivered  the  cargo  by  lighters  : — 
Held,  that  the  ship  was  prevented  from  enter- 
ing the  docks  by  a  permanent  obstacle,  and 
was  entitled  to  unload  the  cargo  outside,  and 
therefore  demurrage  was  payable.  Nelson  v. 
DahX,  Law  Bep.  12  Ch.  D.  568;  affirmed  on 
appeal  to  the  House  of  Lords,  50  Law  J.  Bep. 
Chanc.  414;  Law  Bep.  6  App.  Gas.  38  (turn. 
DahX  V.  Nelson). 

[And  see  F  2  supra.] 
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Detmtum  of  veuel  in  pitting  ttiffening  coal  on 
hoard :  oomtruction  <^  demvmige  clause.  [See 
D  8  supra.] 

CompentoHon  for  lost  of  eharter-party  not  in- 
cluded vn  usual  aUowanee  of  id.  a  ton  per 
day  for  demurrage,    [See  E  28  supra.] 

(H)  Foreign  Ship. 

1. — A  warrant  of  arrest  having  been  gfiven  to 
the  messenger  at  arms  to  execute  against  the 
foreign  ship  B.  C,  authorising,  if  necessary,  the 
dismantUi^  of  the  ship,  the  messenger,  finding 
the  vessel  had  sailed,  pursued  her  in  a  steam- 
tug  with  thirty  men,  and  overtook  her  in  the 
Clyde,  within  the  jurisdiction  of  the  Scotch 
Courts,  as  she  was  approaching  the  high  seas, 
seized  her,  brought  her  back  to  port  and  dis- 
mantled her: — Held,  that  the  execution  of 
arrestment  was  illegal.  Borjesson  v.  Carlherg 
(H.L.  Sc),  Law  Rep.  8  App.  Cas.  1316. 

2. — Other  arrestments  having  been  subse- 
quently used  against  the  ship  by  persons  acting 
in  concert  with  the  original  arresters, — Hel^ 
that  these  arrestments  must  also  be  recalled. 
Borjesson  v.  Garlberg  (No.  2),  (H.L.  Sc.)»  Law 
Bep.  3  App.  Cas.  1322. 

[And  see  Admiealtt,  1-7.] 

(I)  Forfeiture. 

The  forfeiture  incurred  under  section  103  of 
the  Merchant  Shipping  Act,  1854,  accrues  at 
the  time  of  the  illegal  and  fraudulent  act, 
and  a  subsequent  seizure  relates  back  to  the 
date  of  the  act  constituting  the  cause  of  for- 
feiture, even  as  against  a  bona  fide  purchaser 
without  notice  of  such  act.  The  Annandale,  46 
Law  J.  Bep.  P.  D.  &  A.  68  ;  aflSrmed  on  appeal, 
47  Law  J.  Bep.  P.  D.  &  A.  3  ;  Law  Bep.  2  P.D. 
218. 

The  A.,  with  the  consent  of  the  British  own- 
ers, sailed  under  the  Belgian  flag  in  187%.  In 
1876  the  defendant  bought  her  bona  fide,  and 
for  valuable  consideration.  The  ship  was  claimed 
as  foi^eited  to  the  Crown  under  section  103  of 
the  Merchant  Shipping  Act,  1854.  The  defen- 
dant pleaded  his  bofia  fide  purchase  for  valuable 
consideration.  The  plaintiff  demurred :— Held, 
that  such  sale  was  of  no  effect  as  against  the 
prior  forfeiture,  which  accrued  at  the  time  of 
the  act  of  sailing  under  foreign  colours.    Ibid. 

(K)  Freight. 

(a)  Pro  rata  itineris :  right  to. 

1. — The  plaintiff's  vessel  was  chartered  by 
the  def  endimt  to  carry  a  cargo  of  coal,  and  the 
freight  was  to  be  on  the  quantity  delivered  at 
the  port  of  destination.  The  vessel  was  dis- 
abled by  a  storm  during  the  voyage,  and  obliged 
to  put  in  at  an  intermediate  port  for  repairs, 
where  the  captain,  being  unable  to  borrow  on 
bottomry,  necessarily  sold  a  portion  of  the  cargo 
to  raise  money  for  repairing  the  vesseL  After 
the  vessel  had  been  thus  repaired,  she  pro- 
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oeeded  to  the  port  of  destination  with  the  rest 
of  the  cargo,  and  there  duly  delivered  the  same. 
The  coal  which  was  sold  by  the  captain  at  the 
intermediate  port  sold  for  more  than  it  would 
have  done  at  the  port  of  destination : — Held, 
that  the  defendant  was  entitled  to  treat  the 
money  received  on  the  sale  by  the  captain  as  a 
loan,  and  that  therefore  no  freight  pro  rceta 
itineris  was  due  in  respect  of  the  carriage  ot 
the  coal  to  the  intermediate  port.  Hopper  v . 
Bumess,  45  Law  J.  Bep.  CJP.  377  ;  Law  Bep.  1 
C.P.  D.  137. 

2.  —  A  cargo  of  railway  iron  was  shipped 
under  two  charter-parties  on  a  ship  to  be  carried 
from  M.  to  T.,  '*  or  as  near  thereto  as  she  might 
safely  get;"  and  by  the  biUs  of  lading  and 
charter-parties  it  was  to  be  delivered  at  the 
port  of  T. ;  and  it  was  consigned  to  a  railway 
company  there.  On  arrival  at  E.,  on  the  17th 
of  December,  the  master  found  that  further 
navigation  was  impossible  owing  to  the  ice, 
and  that  the  port  of  T.  would  not  be  open 
again  till  April.  He,  therefore,  notwithstand- 
ing express  notice  from  the  charterer's  agents 
at  T.  not  to  do  so,  discharged  tlie  cargo  at  E.  as 
the  nearest  place  to  T.  to  which  he  could  safely 
get ;  and  no  bills  of  lading  being  produced  to 
him,  he  put  the  cargo  into  the  hands  of  the 
Custom-house  authorities.  After  it  had  been 
so  discharged,  an  agent  of  the  consignees,  by 
producing  copies  of  the  charter-parties  and  bills 
of  lading,  obtained  possession  of  the  iron  from 
the  Custom-house  authorities,  the  captain  in 
vain  protesting  his  right  to  retain  the  cargo 
till  the  freight  was  paid.  The  following  re- 
ceipt was,  however,  given  to  the  master  by  the 
agent :  **  On  the  power  of  the  charter-party 
and  bill  of  lading,  passed  to  me  by  the  agents 
of  the  railway  company,  I  hereby  declare  that 
I  have  received  the  cargo,  &o.,  composed,  &c." 
Two  days  later  the  ship  sailed  from  K.,  the 
master  having  no  intention  of  returning  or  of 
carrying  on  the  cargo  to  T.  when  the  naviga- 
tion should  be  again  open:  Held  (affirming 
the  decision  of  the  Court  below,  45  Law  J.  Bep. 
Q.B.  837 ;  Law  Bep.  1  Q.B.  D.  613),  that  the 
chartered  voyage  not  having  been  accomplished, 
and  no  new  agreement  having  been  made  be- 
tween the  parties,  neither  the  full  freight  nor 
freight  pro  rata  itineris  could  be  recovered. 
Metcalfe  v.  The  Britannia  Iron  Works  Company 
(App.),  46  Law  J.  Bep.  Q.B.  443 ;  Law  Bep.  2 
Q.B.  D.  423. 

3. — The  plaintiffs'  goods  were  part  of  a  gene- 
ral cargo  shipped  on  board  the  defendants'  ship 
at  Biga  for  conveyance  from  that  port  to  Hull, 
The  ship  was  stranded  on  the  voyage,  part  of 
the  cargo  was  saved,  part  was  washed  out  of 
her,  and  part  jettisoned;  she  was  afterwards 
got  off  and  towed  into  Copenhagen,  where  her 
cargo  was  discharged,  and  she  was  repaired. 
After  a  detention  of  two  months  she  was  sent 
on  to  Hull  with  some  of  her  cargo  on  board, 
another  part  having  been  sent  on  to  Hull  in  two 
other  ships  belonging  to  the  defendants.  The 
plaintiffs'  goods  were  so  damaged  as^to  be  not 
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worth  forwardlDg,  and  wen  told  al  Oopen- 
hagen.  An  average  adjustment  took  plaoe 
there,  under  which  the  pUtintifb'  oontribution 
was  aaseraed  according  to  Danish  law,  and 
they  were  further  charged  with  pr^  rata  freight 
from  Biga  to  Copenlugen.  It  was  admitted 
that  the  goods  were  properly  sold,  but  the 
plaintiffs  had  no  oppoitnnity  of  exercising  an 
option  in  the  matter,  nor  did  they  assent  to 
the  Copenhagen  adjustment : — Held,  first,  that 
the  plaintiffs  were  not  bound  by  the  Oopen- 
hagen  adjustment ;  secondly,  that  the  plaintiffs 
were  not  liable  to  pay  pro  rata  freight.  Hill 
T.  WxUon,  48  Law  J.  fiep.  G.P.  764  ;  Law  Bep. 
4  G.P.  D.  829. 

(h)  IVei{fht  in  fact  part  price  of  cargo, 

4,_0n  the  1st  of  December,  1874,  M.,  the 
owner  of  80-64ths  of  the  ship  Stonchauic,  then 
at  San  Francisco,  mortgaged    his  interest  to 
the  plaintiffs  for  7,6002.  and  further  advances. 
On  the  2nd  of  December  the  captain  (who  was 
the  owner  of  the  remaining  4-84ths  of   the 
ship)  obtained  the  shipment  of  a  cargo  of  wheat 
**  on  account  of  the  ship."    The  cargo  was  con- 
signed to  the  order  of  the  shippers  under  bills 
of  lading,  wherein  the  freight  payable  was  stated 
to  be  at  the  nominal  rate  of  It,  per  ton,  and  the 
shippers  drew  bills  of  exchange  for  the  price  on 
M.  at  sixty  days*  sight,  which  were  attached  to 
the  bills  of  lading.    The  rate  of  freight  then 
current  at  San  Francisco  was  66s.  per  ton.    On 
the  4th  of  January,  1875,  the  defendants  ad- 
vanced to  M.,  to  enable  him  to  meet  the  bills 
of  exchange,  a  sum  of  3,0002.,  and  on  the  4th 
of  February  a  further  sum  of  9,0002.,  on  deposit 
of  the  bills  of  lading  and  policies  of  insurance 
on  freight,  with  liberty  for  the  defendants  to 
sell  the  cargo  and  receive  the  proceeds  on  M.'s 
account.    On  the  1 9th  of  February  the  defen- 
dants sold  the  cargo  to  J.  &  Co.  at  43«.  Sd.  per 
quarter,  it  being  provided  by  the  contract  IJiat 
*<  as  cargo  is  coming  on  ship's  account,  freight 
is  to  be  computed  at  66s.  per  ton."    On  the  23rd 
of  February,  M.,  with  the  money  advanced  by 
the  defendants,  paid  the  bills  of  exchange,  and 
handed  them  over,  with  the  bills  of  lading  at- 
tached, to  the  defendants:  the  bills  of  lading 
were  indorsed  with  a  memorandum  stating  that 
*<  the  freight  is  assigned  at  the  rate  of  66s.  per 
ton,  and  not  at  the  nominal  rate  of  Is.  per  ton." 
In  April,  on  the  arrival  of  the  ship  in  England, 
the  plaintiffs  took  possession  of  her  and  claimed 
to  be  entitled  to  freight  at  the  rate  of  66s.  per 
ton : — Held  (aflSrming  the  decision  of  the  Court 
of  Appeal,  46  Law  J.  Rep.  C.P.  452 ;  Law  Hep. 
2  C.P.  D.  163 ;  on  appeal  from  the  Common  Pleas 
Division,  46  Law  J.  Rep.  C.P.  876 ;  Law  Rep.  1  C.P. 
D.  722) ;  that  the  "  freight "  so  called  in  the  con- 
tract of  the  19th  of  February  was  in  fact  merely 
part  of  the  purchase-money  of  the  cargo,  that 
there  had  been  no  variation  of  the  terms  of  the 
bill  of  lading,  and  that  the  plaintiffs  were  enti- 
tled to  freight  at  Is,  per  ton»  not  at  the  rate  of 
66s,  per  ton.    £sith  v.  JBwroms  (H.L.),  46  Law 
J.  Rep.  C.P.  801 ;  Law  Rep.  2  App.  Cas.  636. 


(c)  Pafdklc  on  Intake  meamnre  ef  gumnitif 

deUmered, 

5. — The  plainti£b  consigned  to  the  defendants 
a  caxgo  of  deals  and  battels,  with  deal  ends  for 
broken  stowage.    Freight  was,  by  the  charter- 
party,  to  be  paid  on  deala^  battens,  ftc,  at  tiie 
rate  of  32.  6s,  per  St.  Petersburg  standaord  hun- 
dred of  1,980  super  feet»  and  on  deal  ends  at 
the  rate  of  22.  \s,  M,  for  tiie  like  hundred,  eight 
feet  and  under.    The  charter-party  contained 
the  following  provision  as  to  freight :  *'  Freight 
payable  on  deiJs  and  sawn  lumber  on  the  intake 
measure  of  quantity  delivered. "  The  bill  of  lading 
was  signed  for  a  specified  number  of  pieces, 
deals,  battens  and  scantlings,  and  a  specified 
number  of  pieces,  deal  ends,  and  freight  was 
made  payable  as  per  charter-parfy.   The  shipper 
adopted  the  usual  course  of  busfness  wit^  re- 
spect to  the  measurement  of  timber,  and  made 
up  his  specification,  shewing  the  number  of 
pieces  shipped  of  various  dimensions.    The  di- 
mensions were  arrived  at  by  measuring  the 
length,  breadth  and  depth  of  the  various  pieces 
of  timber,  on  each  of  which,  before  shipment, 
were  chalked  the  figures  representing  its  dimen- 
sions.   During  the  voyage,  owing  to  the  severe 
weather  encountered  by  the  vessel,  a  portion  of 
the  deals  and  deal  ends  was  lost;  there  was 
evidence  that  the  dimensions  of  such  x^ortion 
were  average  dimensions,  compared  with  the 
rest  of  the  cargo.    The  remainder  of  the  timber 
was  duly  delivered,  though  on  some  of   the 
pieces  so  delivered  the  slSpper*s  measurement 
had  become  obliterated : — Held  (by  Bowen,  J., 
on  further  consideration),  that  the  freight  to  be 
paid  under  the  charter-party  was  on  the  mea- 
sure put  upon  the  timber  when  measured  at  the 
port  of  loading,  and  not  on  the  quantity  deli- 
vered measured  according  to  the  intake  mode  of 
measurement  at  the  port  of  discharge ;   and 
that  as  the  pieces  thrown  overboard  or  lost  were 
of  a  Mr  average  size,  as  compared  with  the  rest 
of  the  cargo,  the  proportion  which  they  bore  to 
the  rest  of  the  cargo  ought  to  be  deducted  from 
the  specification  total,  and  freight  charged  upon 
the  residue.    Spaight  v.  Ftumfmorth,  49  Law  J. 
Rep.  Q.B.  346 ;  Law  Rep.  6  Q.B.  D.  116. 

(L)  General  Aybragb. 

{a)  LiahiUty  qf  shipowner  to  contribute, 

1. — Where  a  bill  of  lading  contained  an  ex- 
ception of  "  fire  on  board,"  and  the  goods  carried 
under  it  were  injured  in  consequence  of  the 
water  used  to  extinguish  a  fire  occurring  daring 
the  voyage, — Held,  that  the  exception  did  not 
exempt  the  shipowners  from  liability  to  contri- 
bution in  general  average  towards  the  loss  sus- 
tained by  the  owner  of  the  goods  so  injured. 
Nor  were  they  exempted  by  v&tue  of  s.  603  of 
the  Merchant  Shipping  Act,  1864.  The  excep- 
tion in  the  bill  of  lading  and  the  above  section 
of  the  Act  had  reference  only  to  the  obligation 
on  the  contract  to  deliver  the  goods,  and  did 
not  take  away  the  ordinary  liability  of  the  ship- 
owner to  oontdbute   in   general   average,  as 
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owner,  when  a  fire  had  oooorred  and  a  sacrifice 
had  been  properly  made  to  save  the  whole  ad- 
Tentnre.  Sekmidt  ▼.  The  Moyal  Mail  Steamship 
Ompanf,  46  Law  J.  B^.  Q.B.  646. 

(h)  Part  ofwuel  out  away  to  sore  whole  adven* 

tiwre. 

2« — A  ship  being  caught  in  a  storm,  portions 
of  the  rigging  gave  way  to  snch  an  extent  that 
the  main  mast  began  to  lurch  violently,  where- 
upon, fearing  that  the  mast  would  rip  up  the 
decks  and  thereby  endanger  the  safety  of  the 
ship,  the  captain  ordered  it  to  be  cut  away, 
which  was  done.  In  an  action  by  the  owner  of 
the  ship  to  recover  from  the  owners  of  the  cargo 
their  proportion  of  general  average  loss  incurred 
by  the  sacrifice  of  the  mast,  the  Judge  left  to 
the  jury  the  following  questions :  first,  Are  you 
of  opinion  that  the  mast  was  virtually  a  wreck 
and  gone  at  the  time  it  went  over  7  secondly, 
Do  you.  find  it  was  hopelessly  lost  ?  The  jury 
answered  both  questions  in  the  affirmative: — 
Held  (by  the  Court  of  Appeal),  reversing  the 
decision  of  the  Common  Pleas  Division,  that 
there  had  been  no  misdirection,  and  that  sub- 
stantially the  right  questions  had  been  left  to 
the  jury.  Shepherd  v.  Kottgen  (App.),  47  Law 
J.  Bep.  C.P.  67 ;  Law  Rep.  2  C.P.  D.  578,  685. 

If  anything  on  board  a  ship,  which  is  cut  or 
cast  away  because  it  is  endangering  the  whole 
adventure,  is  in  such  a  state  or  condition  that 
it  must  itself  certainly  be  lost,  although  the  rest 
of  the  adventure  should  be  saved  without  the 
cutting  or  casting  away,  then  the  destruction  of 
the  thing  gives  no  claim  for  general  average. 
lUd. 

{o)  Spa/rt  a/nd  cargo  used  at  fuel, 

8. — A  ship  sailed  from  Q.  to  L.  properly 
equipped  and  manned,  with  a  cargo  of  timber. 
In  addition  to  her  ordinary  pumps  she  had  on 
board,  as  is  not  unusual  for  such  ships,  a  donkey- 
engine  available,  if  necessary,  for  pumping  pur- 
poses. At  the  time  of  sailing  the  ship  had  coal 
enough  for  an  ordinary  voyage.  Including  a 
reasonable  supply  for  the  do^ey-engine  for 
pumping  purposes.  During  the  voyage  severe 
weather  caused  the  ship  to  spring  a  leak,  and  it 
became  necessary,  in  order  to  keep  her  afloat,  to 
work  the  donkey-engine  at  the  pumps.  After- 
wards the  master  seeing  that  the  supply  of 
coals  would  be,  under  the  circumstances,  insuffi- 
cient, and  adopting  a  proper  and  necessary 
course  for  the  preservation  of  the  ship  and 
cargo,  used  some  of  the  spare  spars  and  a  por- 
tion of  the  cargo  together  with  the  coals,  and  so 
managed  to  keep  the  vessel  afloat  till  a  further 
supply  of  coals  was  obtained  from  a  passing 
steuner.  Had  the  spars  and  cargo  not  been 
burned  as  aforesaid  the  ship  would,  in  all  pro- 
bability, have  been  lost.  In  an  action  brought 
by  the  shipowner  against  the  owner  of  the  cargo 
for  a  general  average  contribution, — Held 
(affirming  the  decision  of  the  Court  below),  46 
Law  J.  Bep.  Q.B.  22),  that  the  circumstances 
under  which  the  spars  and  cargo  were  used  as 


fuel  satisfied  all  the  conditions  of  a  general 
average  claim.  Rolwuon,  v.  Prioe  (App.),  46 
Law  J.  Bep.  Q.B.  661 ;  Law  Bep.  2  Q.B.  D.  91. 

(ji)  Irkjwry  to  goods  by  water  employed  to  extm- 

guishfire. 

4. — A  bill  of  lading,  by  which  the  shipowner 
undertook  to  deliver  the  goods  at  a  port  to  a 
railway  company,  to  be  by  them  carried  inland 
and  delivered  to  the  consignees,  contained  an 
ezoeption,  "  that  the  shipowner  or  railway  com- 
pany are  not  to  be  liable  for  any  damage  to  any 
goods  which  is  capable  of  being  covered  by  in- 
surance, or  for  any  claim,  notice  of  which  is  not 
given  before  the  removal  of  the  goods."  On 
the  voyage  a  fire  broke  out,  and  the  cargo  was 
damaged  by  the  admission  of  water  to  extin- 
guish the  fire.  The  ship  put  back,  and  the  ship- 
owners delivered  the  cargo  up,  without  taking 
security  from  any  of  the  cargo  owners,  or  taking 
any  step  for  procuring  an  adjustment  of  general 
average : — Held,  first,  following  Schmidt  v.  The 
RoyiU  Mail  SteamMp  Company  (46  Law  J.  Bep. 
Q.B.  646;  No.  1  supra),  that  the  shipowners 
were  not  exempted  from  contribution  to  general 
average  by  the  clauses  in  the  bill  of  lading; 
and,  second,  that  they  were  liable  to  an  action 
by  a  shipper  of  goods  for  neglecting  to  take 
the  necessary  ateps  for  procuring  an  adjustment 
of  the  general  average,  and  securing  its  pay- 
ment. Oroohee  v.  j42£n  and  the  Montreal  Ocean 
Steamsk^  Compamy^  49  Law  J.  Bep.  Q.B.  201 ; 
Law  Bep.  6  Q.B.  D.  88. 

{e)  Ewpenses  attributable  to. 

(1)  Practice  of  average  a^futters, 

5. — The  plaintifib'  ship  sailed  to  L.  in  Eng- 
land with  a  general  cargo,  and  encountered 
severe  weather,  in  consequence  of  which  a 
general  average  sacrifice  was  made  by  cutting 
away  the  fore  topmast,  the  fall  of  wMch  occa- 
sioned further  damage  to  the  vessel,  which  was 
thereby  compelled  to  put  into  C.  to  repair,  in 
order  to  enable  her  to  prosecute  the  voyage. 
To  repair  the  vessel  it  became  necessary  to  un- 
ship a  portion  of  the  cargo,  and  expenses  were 
inciffred  in  landing,  warehousing  and  re-ship- 
ping it.  Further  expenses  were  also  incurred 
on  account  of  pilotage  and  other  charges  on  the 
ship  leaving  the  port  in  order  to  proceed  on  her 
voyage,  l^e  vessel  completed  her  voyage  and 
discharged  her  cargo  at  L.  The  plaintijSs,  aa 
shipowners,  claimed  contribation  according  to 
English  law  by  way  of  general  average,  from 
the  defendants,  the  owners  of  the  cargo,  in 
respect  not  only  of  the  expense  of  entering  the 
port  and  of  discharging  the  cargo,  but  also  that 
of  warehousing  and  re-shipping  the  latter,  as 
well  as  in  respect  of  expenses  incurred  in  the 
way  of  port  charges  and  pilotage  on  the  occa- 
sion of  the  vessel  again  putting  to  sea.  The 
defendants  admitted  their  liability  to  contribute 
up  to  the  discharge  of  the  cargo,  but  denied  any 
liability  beyond  that  stage,  relying  on  what 
was  admitted  to  have  been  the  practice,  for 
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from  seventy  to  eightj  years,  of  British  average 
adjusters  in  adjastiog  losses,  according  to  which 
the  expense  of  warehousing  the  cargo  had  been 
treated  as  particular  average  on  the  cargo,  and 
the  expense  of  the  re-shipment,  pilotage,  port 
charges  and  other  expenses  incurred,  to  enable 
the  ship  to  proceed  on  her  voyage,  as  particular 
average  on  the  freight.  The  charter-party  and 
bill  of  lading  were  silent  on  the  subject : — Held 
(by  Oockbum,  L.C.  J.,  and  Mellor,  J.,  diuentiente 
Manisty,  J.),  that  the  plaintiffs  were  entitled  to 
have  brought  into  general  average  the  expense 
incurred  in  the  warehousing  and  re-shipment  of 
the  cargo,  and  the  pilotage,  port  charges  and 
other  expenses,  on  the  ship  leaving  the  port  in 
order  to  proceed  on  her  voyage  to  L. ;  also  that 
the  usage  of  the  average  adjusters,  bcdng  incon- 
sistent with  law,  could  not  prevail,  the  parties 
not  having  expressly  agreed  to  make  such  usage 
a  part  of  the  contract.  Attwood  v.  Sellar,  48 
Law  J.  Rep.  Q.B.  465  ;  Law  Bep.  4  Q.B.  D.  342 ; 
affirmed  on  appeal,  49  Law  J.  Bep.  Q.B.  515 ; 
Law  Bep.  5  Q.B.  D.  286. 

(2)  BemuneraHon  to  $Mponmer. 

6. — ^A  shipowner,  who  upon  the  stranding  of 
his  ship  incurs  trouble  in  arranging  for  the  sal- 
vage, forwarding  and  identification  of  the  cargo, 
and  in  the  distribution  of  the  proceeds  of  the 
sale  of  the  unidentified  portions  of  the  cargo 
among  the  consignees,  is  pot  entitled  to  claim 
as  general  aveiage,  under  an  average  agreement 
between  himself  and  the  consignees,  remunera- 
tion for  such  services,  nor  to  be  paid  a  commis- 
sion on  the  sale  of  the  cargo  or  on  his  disburse- 
ments. Schuster  v.  Fleteher^  47  Law  J.  Bep. 
Q.B.  530 ;  Law  Bep.  3  Q.B.  D.  418. 

AdjuftmerU  at  intermediate  port,  [See  K  3 
sujfra,'] 

Wa/rranty  of  freedom  from  general  average 
unless  ship  " stranded"  [See  Mabinb Inbub- 
▲NCB,  II.] 

(M)  LiBN  A17D  MOBTGAGB. 

(a)  Of  master  and  agent, 

1, — An  order  having  been  made  to  wind  up  a 
company  who  were  owners  of  a  ship,  and  the  ship 
being  in  the  possession  of  mortgagees, — Held, 
that  as  the  Court  in  the  winding-up  had  no 
jurisdiction  over  the  mortgagees,  an  order  had 
been  properly  made  giving  leave  to  the  master 
of  the  ship  to  proceed  in  the  Court  of  Admiralty 
to  enforce  his  maritime  lien  for  disbursements 
on  behalf  of  the  ship.  In  re  The  Rio  Grande 
Do  SvX  Steamship  Company ;  Tu/mer*s  Claim 
(App.),  46  Law  J.  Bep.  Chanc.  277 ;  Law  Bep. 
5  Ch.  D.  282. 

In  re  the  Australian  Direct  Steam  Navigation 
Company  (44  Law  J.  Bep.  Chanc.  676)  distin- 
guished.    Ibid. 

An  order  having  been  afterwards  made  that 
the  liquidator  should  pay  1502.  into  Court  to 
answer  the  master's  claim,  he  undertaking  not 
to  proceed  in  .the  Admiralty  Court,  but  without 


prejudice  to  any  application  by  him  to  increaBe 
the  amount,  if  it  should  be  insufficient, — Held 
(reversing  a  decision  of  Bacon,  V.C.),  that  the 
master  was  entitled,  not  only  to  the  amount  of 
his  disbursements,  with  interest,  but  also  to  his 
costs,  chazges  and  expenses,  properly  incurred 
in  the  winding-up,  and  that  the  1502.  must  be 
increased  to  an  amount  sufficient  to  oover  those 
costs,  charges,  and  expenses.    Ibid. 

2. — A  vessel  went  ashore  with  cargo  on  board 
of  her.  The  captain  put  the  plaintiff,  a  ship  agent, 
in  possession  of  the  wreck  with  authority  to  do 
what  was  beet  for  the  benefit  of  all  concerned. 
The  plaintiff  expended  money  in  discharging  the 
cargo,  and  succeeded  in  bringing  it  to  a  place 
of  safety.  No  attempt  was  made  to  save  the 
hull,  which  was  a  total  wreck.  The  expenditure 
so  incurred  was  an  extraordinary  expenditure 
for  the  purpose  of  saving  the  cargo  idone,  and 
was  not  in  any  way  on  behalf  of  the  master  as 
agent  of  the  ^ipowner  performing  his  contract 
to  cany  on  the  cargo  to  its  destination  and  earn 
freight.  The  defendant  was  a  mercantile  agent, 
to  whom  the  owner  of  the  cargo  had  trans- 
mitted the  biU  of  lading  to  enable  him  to  ob- 
tain the  cargo  on  his  behall  The  defendant 
did  obtain  possession  of  the  cargo  by  means  of 
an  agent  who,  without  any  special  authority  in 
that  behalf,  promised  that  the  plaintiff's  charges 
should  be  pedd ;  and  this  action  was  brought  to 
recover  those  charges: — Held,  first,  Uiat  the 
employment  of  the  agent  to  obtain  possession 
of  the  goods  gave  him  authority  to  give  security 
for  any  charges  for  which  there  was  a  lien  on 
the  cargo ;  and,  secondly,  that  there  was  a  lien: 
the  expenditure  was  in  the  nature  of  particular 
average,  but  in  the  absence  of  direct  authority, 
and  upon  the  analogy  of  general  average  and 
salvage,  it  was  just  and  convenient  that  the 
master  should  have  a  lien  for  the  expenses 
which  he  is  entitled,  and  in  some  cases  com- 
pelled, to  incur  for  the  protection  of  a  particular 
article.  Hingston  v.  Wendt,  46  Law  J.  Bep. 
Q.B.  440 ;  Law  Bep.  1  Q.B.  D.  367. 

Pledge  by  consignee.    [See  F  7  supra.] 

(h)  Of  vendors. 

8. — The  plaintiff  shipped  goods  in  his  own 
vessel  to  be  carried  on  the  ship's  account,  a 
nominal  freight  of  one  shilling  per  ton  behig 
payable  under  the  bill  of  lading.  He  subse- 
quently sold  the  goods  whilst  in  transit,  for  65#. 
per  500  lbs.,  "  including  freight  and  insurance, 
freight  to  be  reckoned  at  6(S.  per  ton."  After 
intermediate  sales,  the  defendants  bought  the 
goods  whilst  still  in  transit  upon  the  same  terms 
as  to  freight.  The  ship  arrived  at  the  port  of 
discharge,  and  the  defendants,  having  notice  of 
the  terms  of  the  plaintiff's  contract,  paid  him  a 
sum  on  account  of  freight  at  60«.  per  ton,  and 
thereupon  obtained  delivery  of  the  goods.  In 
an  action  by  the  plaintiff  to  recover  the  balance 
alleged  to  be  due  for  freight, — Held,that  the  60if. 
per  ton  agreed  to  be  treated  as  freight  in  the 
plaintiff's  contract  for  sale  was  unpaid  purchase* 
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money,  in  respect  of  which  he  had  a  lien  on  the 
goods  before  delivery;  that  the  defendants* 
conduct  under  the  circumstances  amounted  to 
an  implied  contract  to  discharge  the  lien,  and 
therefore  that  the  plaintiff  was  entitled  to 
recover.  Swimn  v.  Barber  ^  Company  (App.),  49 
Law  J.  Bep.  Ezoh.  263;  Law  Bep.  6  Ex.  D. 
132. 

(jd)  Of  ownerg. 

Damageifor  detention  whether  covered  hy  owner f 
lien.    [See  D  8,  9  supra.] 

(d)  Mortgagee^a   right   to  freight*      [See  E  4 
supra.] 

(e)  Mortgagoi^i  right  to  eharter  ship, 

4. — Where  a  mortgagor  in  possession  has 
entered  into  a  beneficial  charter-party  of  a  ship 
the  mortgagee  cannot  object  to  the  charter- 
party  being  carried  out  simply  upon  the  ground 
that  the  effect  of  so  doing  will  be  to  remove  the 
ship  out  of  the  jurisdiction  of  the  Court,  and  to 
render  it  difficult  for  him  to  enforce  his  mort- 
gage.   The  Fanohon,  Law  Bep.  6  P.D.  173. 

(N)  Mastbb. 

(a)  When  not  agent  ofeharterer. 

1. — The  defendants  offered  the  plaintiffs  room 
for  a  cargo  at  a  named  rate  in  the  ship  D. ;  they 
then  chartered  that  ship  under  a  cluuter-party 
which  provided  (inter  alia)  that  the  ship  should 
go  to  C,  should  receive  on  board  such  goods  as 
might  be  required,  that  the  whole  ship  Ediould 
be  at  the  disposal  of  the  charterers,  that  the 
master  and  owners  should  be  responsible  as  if 
the  ship  were  loaded  for  the  owners  independ- 
ently of  the  charter-party,  that  the  master 
should  sign  bills  of  lading  at  any  rate  of  freight 
the  charterers  might  require,  without  preju£ce 
to  the  charter-party,  that  the  ship  should  be 
addressed  to  the  charterers'  nominee  at  the  port 
of  discharge,  and  that  the  charterers'  respon- 
sibility, except  for  freight,  should  cease  on  the 
vessel  being  loaded.  Shortly  i^er,  the  de- 
fendants *< acting  for  the  owners  of"  the  D., 
agreed  with  the  plaintiffs  to  receive  on  board 
a  cargo  at  the  rate  previously  mentioned  by 
them  to  the  plaintiffs,  and  further  agreed  that 
the  barges  as  they  came  along  should  be  im- 
mediately dischazged,  or  they  undertook  to  pay 
demurrage.  The  cargo  was  received  on  board, 
and  the  master  signed  bills  of  lading  for  the 
cargo  to  be  dejiver^  at  C.  to  the  plaintiffs'  order 
or  assigns.  Half  the  freight,  less  discount,  was, 
by  agreement,  paid  to  the  defendants  before  the 
ship  sailed;  the  residue,  being  the  sum  men- 
tioned in  the  bill  of  lading,  was  to  be  paid  at  0. 
The  ship  sailed,  met  with  bad  weather,  put  into 
an  intermediate  port,  and  was  condemned ;  the 
cargo  was  discharged,  and  the  master  sold  it 
without  communicating  with  the  plaintiffs.  In 
an  action  for  the  value  of  the  cargo  the  jury 
found  that  the  sale  was  unjustifiable :— Held 
(affirming  the  decision  of  Denman,  J.,  48  Law 
J.  Bep.  C.P.  769     Law  Bep.  4  C.P.  D.  283), 


that  the  defendants  were  not  liable,  that  the 
contract  between  the  plaintiffs  and  tiie  defen- 
dants was  at  an  end  when  the  cargo  was  on 
board,  and  that  the  master  was  not  the  agent  or 
servant  of  the  defendants.  Waggtaffy  Brassey 
^  Company  v.  Anderson,  Mot$  ^  Compam.y  (App.), 
49  Law  J.  Bep.  C.P.  485 ;  Law  Bep.  6  C.P.  D. 
171. 

(h)  Bights,  liabilities  and  duties  of. 

IdabiUty  of,  for  necessaries :  right  to  deduct  for 
in  his  account.    [See  O  1  infra.] 

Liability  of,  as  contributor  for  negUgenoe  in 
ca/rrying  out  dockmaster^s  orders.  [See  E  22 
supra.] 

Lien  of,  for  disbursements.  [See  No.  M  1,  2 
supra.] 

Bight  of  master  to  primage.    [See  D  6  supra.] 

Bight  of  captain  to  sell  damaged  cargo  :  duty  to 
give  notice  to  shipper.    [See  F  4  supra.] 

Suspension  of  certificate  of.  [See  Mbbchant 
Shippikg  Acts,  4,  6.] 

Sale  of  ship,  urgent  necessity.  [See  Mabikb 
Insubancb,  19.] 

(O)  Necessabibs. 

1,^-The  master  of  the  L.  in  a  foreign  port 
gave  his  bond  for  payment  of  the  damage 
caused  to  another  ship  by  the  L.  But  for  the 
bond  the  L.  wotdd  have  been  liable  to  arrest. 
On  a  reference  to  the  registrar  of  the  master's 
accounts  as  against  a  mortgagee,  it  was  held, 
that  the  master  was  entitled  to  deduct  the 
amount  of  the  bond.  The  Limerick,  46  Law  J. 
Bep.  P.  D.  &  A.  97 ;  Law  Bep.  1  P.  D.  141,  292. 

In  his  accounts  against  a  mortgagee  a  master 
is  entitled  to  security  for  the  amount  for  which 
he  is  personally  liable  in  respect  of  necessaries. 
Ibid. 

2. — D.  J.  furnished  necessaries  to  the  A., 
which  was  subsequently  sold  to  persons  who  had 
notice  of  D.  J.'s  claim  :~<Held,  that  D.  J.  could 
not  after  the  sale  arrest  the  ship  in  an  action 
for  necessaries.  The  Aneroid,  47  Law  J.  Bep. 
P.  D.  &  A.  15 ;  Law  Bep.  2  P.D.  189. 

8. — Under  the  Judicature  Act,  1876,  Order 
XXXni.  in  an  action  for  necessaries,  the  Court 
will,  in  its  discretion,  order  inquiries  to  be  made 
in  an  action  for  necessaries,  before  the  judgment 
is  pronounced,  to  ascertain  if  any  or  what  sum 
is  due.  The  SuUy,  48  Law  J.  Bep.  P.  D.  &  A.  66 

(P)  Offences. 

Penalty  on  unauthorised  persons  coming  on 
board :  ship  **  about  to  arrive : "  "  actual  ar^ 
rival  in  dock."  [See  Mebghant  Shipping 
Acts,  7.] 

Unsearvorthy  vessel :  detention  and  survey : 
powers  of  Board  of  Trade.  [See  Mebohant 
Shipping  Acts,  1.] 

(Q)  Pabticulab  Avbbage. 
lAen  on.    [See  M  2  supra.] 


590 


fittlPHKO  LAW  (BL)  ^WOTAQU,  (T)  8ALTAOS. 


(B)  PiLOTAOB. 

(a)  CmnjnUwrjf. 
(1)  In  what  oaiet, 

1. — Pilotage  is  compnlfloiy  on  a  vessel  belong- 
ing to  the  port  of  London  within  the  river 
Thames,  in  conseqoenoe  of  the  provisions  of  the 
Merchant  Shipping  Act,  1854,  s.  363.  The  XU- 
lamey  (Lnsh.  427  ;  30  Law  J.  Bep.  P.  M.  &  A. 
41)  followed.  Tke  Bdnkmv,  48  Law  J.  Bep.  P. 
D.  &  A.  29 ;  Law  Bep.  4  P.D.  197. 

2. — Pilotage  is  oompxilsoiy  within  the  Fal- 
month  district.  Tha  Juno,  Law  Bep.  1  P.  D. 
1S6. 

(2)  Mxemjition/rom  UabUUf. 

S» — ^Where  a  ship  is  nnder  the  compulsory 
charge  of  a  licensed  pilot  the  owners  are  not 
responsible  for  damage  occasioned  by  his  &alt 
or  incapacity.  Tha  Clfds  Navigation  Qfmpanf 
V.  Barclay  (H.L.  8c.),  Law  Bep.  1  App.  Gas. 
790. 

4. — ^When  a  tug  is  towing  a  ship  on  board  of 
which  there  is  a  ^ot  by  compulsion  of  law,  and 
the  tog  comes  into  collision  with  another  vessel, 
sooh  tug  is  not  exempt  from  liability  by  reason 
of  the  pilot  being  compnlsorily  on  board  the  tow. 
The  Mary,  48  Law  J.  Bep.  P.  D.  &  A.  66 ;  Law 
Bep.  5  P.  D.  14. 

(3)  Jhtty  iff  pilot. 

6. — ^A  ship  in  change  of  a  pilot  whose  employ- 
ment was  compulsory  was  being  towed  by  a 
steam-tug;  the  steam-tug  without  waiting  for 
orders  from  the  pilot  suddenly  adopted  a  wrong 
manoeuvre,  and  so  caused  the  ship  to  come  into 
collision : — Held,  that  the  owners  of  the  ship 
were  responsible.  Semble,  where  a  pilot  is  in 
charge  of  a  ship  in  tow  in  a  crowded  river,  it  is 
not  necessarily  incumbent  upon  him  to  direct 
every  movement  of  the  tug.  The  Sinqtuui,  50 
Law  J.  Bep.  P.  D.  6 ;  Law  Bep.  5  P.  D.  241. 

(4)  Burden  qf  proof  where  set  up  oidefenoe, 

6. — In  an  action  for  damage  by  collision  as 
soon  as  the  defendants  have  shewn  that  a  pilot 
whose  employment  was  compulsory  was  on 
board  the  wrong-doing  vessel  and  that  his  orders 
were  obeyed,  the  burden  of  proving  that  negli- 
gence arising  from  the  act  of  some  other  person 
is  a  cause  which  contributed  to  the  collision 
rests  on  the  plaintiff,  even  though  the  defen- 
dants have  only  given  the  testimony  of  the  pilot 
as  evidence.  The  Marathon,  48  Law  J.  Bep.  P. 
D.  &  A.  17. 

CompuUoryiplea  of:  cogts  where  defendants  #mv 
eeed  on,    [Ree  E  17  supra.] 

(J)  Duration  of  employment  of  pilot. 

7, — A  vessel  in  charge  of  a  pilot  whom  the 
master  was  compelled  to  take,  and  who  had  been 
engaged  to  take  her  into  dock,  was  brought  to 
anchor,  being  prevented  by  the  state  of  the 
weather  from  going  into  dock.  Whilst  so  at 
anchor  she  drove  into  collision  with  the  T.  Z. : 


— Held,  that  the  pilot  wbs  still  in  chazge  of  tke 
vesseL  The  Prineeton,  47  Law  J.  Bep.  P.  D.  k 
A.  83 ;  Law  Bep.  3  P.  D.  90. 

(0)  Pilotage  duee. 

8. — The  compensation  to  which  a  pUot  is  en- 
titled under  section  357  of  die  Merdiant  Ship- 
ping Act,  1854,  for  being  taken  without  his 
consent  beyond  the  limits  of  his  pilotage,  is  not 
recoverable  from  the  shipbroker  as  "pilotage 
due "  under  section  363.  Morteo  v.  J^Uian,  48 
Law  J.  Bep.  M.C.  126 ;  Law  Bep.  4  C.P.  B. 
816. 

(S)  Sali  of  Ship. 

A.,  the  mamiging  owner  of  a  ship,  having  no 
express  authority  from  the  defendants,  owners 
of  23-64ths  (who,  however,  knew  that  a  sale 
was  in  contemplation),  sold  the  ship  through  the 
plaintiffii,  his  agents  at  Ck)nstantinople,  to  the 
Turkish  Government,  and  received  a  bill,  which 
was  duly  paid,  on  the  Oriental  Bank  in  London 
for  the  amount  of  the  purchase-money.  The 
defendants  after  the  sale  executed  a  power  of 
attorney,  which,  after  reciting  t^t  Uiey  had 
agreed  to  sell  to  the  Turkish  Government  and 
had  actually  received  the  purchase-money,  em- 
powered the  plaintiffs  to  transfer  their  respec- 
tive shares  and  to  deliver  ovor  the  vessel.  A. 
sobseouently  paid  to  the  defendants  or  settled 
with  tnem  for  their  several  shares : — Held,  that 
the  jury  were  justified  in  finding  that  the  de- 
fendants had  authorised  the  sale  of  the  vessel 
by  A.,  or  had  so  ratified  his  act  as  to  render 
them  jointly  liable  to  the  plaintiflfB  for  their 
comnussion;  and  that  the  drcumstance  that 
the  plaintiffs  had  drawn  a  bOl  upon  A.  at 
three  months  date  for  the  amount  of  the 
commission  had  not  so  altered  the  position  of 
the  defendants  as  to  release  them  from  liabilitj 
upon  the  bill  being  dishonoured.  Keay  v.  Fen' 
wioh  (App.),  Law  Bep.  1 0.P.  D.  745. 

By  matter:    urgent  necessity,    [See    MASnnE 
iNSnSANClB,  19.] 

Inaotionof  co-ownership: jurisdiction  qf  (hurt, 
[See  Admi&altt,  12.] 

(T)  Salvaob. 
{a)  Sahage  agreement. 

1.— The  High  Court  of  Admiralty  will  not 
give  full  effect  to  an  agreement  for  Uf e  salvage 
when  the  amount  stipulated  for  is  inequitable. 
And  where  the  M.  struck  on  the  Parkin  Bock  in 
the  Bed  Sea,  and  her  passengers,  660  in  number, 
were  Isuided  on  the  rock,  and  were  afterwards 
taken  to  Aden  by  the  T.,  an  agreement  for 
4,000^.  life  salvage  was  set  aside  and  1,8002. 
was  awarded.  The  Medina,  45  Law  J.  Bep. 
P.  D.  &  A.  81 ;  Law  Bep.  1  P.D.  272 ;  affinned 
on  appeal.  Law  Bep.  2  P.D.  5. 

2. — ^A  hired  commander  and  crew  on  a  vessel 
belonging  to  the  British  Government  are  in  the 
same  position  within  17  &  18  Vict.  c.  104.  s.  484, 
as  a  Queen's  ship  with  commissioned  offioeriE^ 
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and  thongli  tbey  are  ef&titlcNl  to  temimenttion 
for  salvage  eerrioes  rendered  if  the^  are  sent 
for  the  purposes  of  rendering  assistance  the3r 
eannot  impose  terms.  The  Oargo  ew  Woonmg 
(App.),  Law  Bep.  1  P.  D.  260 ;  and  see  The 
JkUhautie,  Law  Bep.  1  P.  D.  271n. 

8. — The  Court  will  set  aside  an  agreement  to 
pay  salvage  remnneration  when  the  amoimt 
agreed  to  be  paid  to  the  salTors  is  so  exorbitant 
aa  to  be  inequitable,  and  will  decree  a  reason- 
able sum  in  place  thereof.  Under  snob  drcmn- 
stances  each  side  must  pay  Its  own  costs  of  the 
action.  The  Medina  (45  Law  J.  Bep.  P.  D.  k 
A.  81 ;  Law  Bep.  1  P.  D.  272 ;  on  appeal,  Law 
Bep.  2  P.  D.  6)  followed.  The  SOeHa,  60  Law 
J.  Bep.  P.  D.  &  A.  9 ;  Law  Bep.  6  P.D.  117. 

[And  see  Admibaltt,  20.] 

(b)  Sdhage  rema/rd, 
(1)  lAfe  Mhage :  cargo  afterwofrde  reaoued, 

4. — Salvors  of  life  are  entitled  to  salvage  re- 
ward from  the  owners  of  cargo  subsequently 
rescued  by  the  owners  of  the  cargo.  I%e  Cargo 
ew  SohiUer,  46  Law  J.  Bep.  P.  D.  &  A.  9 ;  Law 
Bep.  1  P.B.  473 ;  affirmed  on  appeal,  ibid.  2  P.D. 
146. 

Twenty-five  men,  the  crews  of  four  boats, 
saved  the  lives  of  ten  men,  and  gave  informa- 
tion to  a  steamboat,  which  rescued  others.  The 
services  lasted  about  four  hours,  imd  were  at- 
tended with  much  danger.  Part  of  the  cargo, 
of  the  value  of  40,0002.,  having  been  afterwarcU 
recovered,  the  Court  awarded  the  salvors  of  life 
GOOl.    Ibid. 

6. — Where  a  Spanish  steamship  saved  specie 
and  the  plaintiffs  the  Uves  of  persons  belonging 
to  the  lost  ship^  but  the  ship  herself  was  lost, 
and  in  an  action  against  the  specie,  tiie  owners 
of  it  joined  the  owners  of  the  vessel  under  Order 
XYI.  rule  18,  and  prayed  for  a  declaration  that 
they  were  liable  to  contribute  towards  the 
amount  awarded  for  life  salvage : — ^Held,  that 
the  property  salved  was  alone  liable.  I%e  Cargo 
ex  Sarpedon,  Law  Bep.  8  P.  D.  28. 

(2)  Assignment  cf  shares, 

6. — Sixteen  of  the  crew  of  the  steamship  N. 
sued  her  owners  for  distribution  of  salvage. 
The  owners  answered  that  after  the  date  of  the 
salvage  services,  but  before  the  distribution  of 
the  salvage  money,  fourteen  of  the  plaintifib 
had  assigned  to  the  defendants  for  good  con- 
sideration all  their  shares : — Held,  that  the 
fourteen  plaintiffs  were  nevertheless  entitled  to 
sue.  The  Bosa/rio,  46  Law  J.  Bep.  P.  D.  &  A. 
62 ;  Law  Bep.  2  P.  D.  41. 

(8)  Pilot  when  entitled  as  salwr. 

V.'^A  smaoksman  who  goes  on  board  a  vessel 
to  which  salvage  services  may  be  rendered  and 
pilots  her  to  a  port  of  refuge  is  entitled  to  be 
remunerated  as  a  salvor  and  not  simply  as  a 
pilot.  The  Anders  Xnape,  48  Law  J.  Bep.  P. 
P.  &  A«  63 ;  Law  Bep.  4  P.  D.  213. 


(4)  Steasn'iug  and  Ufs-doat  belonging  to  harbour, 

8. — The  Board  of  Trade  as  owners  of  a  steam- 
tug  and  lifeboat  belonging  to  Bamsgate  har- 
bour may  sue  for  an  award  of  salvage  in  respect 
of  services  rendered  by  the  steam-tug  and  life- 
boat. The  Gybele,  47  Law  J.  Bep.  P.  D.  k  A. 
13 ;  affirmed  on  appeal,  47  Law  J.  Bep.  P.  D.  k 
A.  86. 

(5)  One  steam-tug  informing  another. 

9. — ^Where  one  steam-tug  while  towing  a 
vessel  saw  a  ship  ashore  and  went  out  of  her 
way  to  inform  another  steam-tug,  which  there- 
upon proceeded  to  the  ship  and  towed  her  into 
safety : — Held,  that  the  owners,  master  and 
crew  of  both  steam-tugs  were  entitled  to  salvage 
remuneration.  The  Sarah,  Law  Bep.  8  P.  D. 
89. 

(6)  Appraisement  and  apportionment  of. 

lO,— Out  of  a  crew  of  about  eight  men  on 
board  the  S.,  the  first  mate  had  died,  and  the 
master,  second  mate,  and  two  seamen  were  ill 
with  yellow  fever.  The  chief  mate  of  the  H. 
(which  had  a  crew  of  only  eight  men)  went  on 
board  the  S.  and  brought  her  into  port  after 
forty-two  days.  The  value  of  the  property 
saved  was  about  6,000/.  The  Court  awarded 
9002.,  that  is,  6002.  to  the  mate,  1002.  to  the 
owners,  602.  to  the  second  mate,  and  1602.  to 
the  crew.  The  Skibladner,  47  Law  J.  Bep.  P. 
D.  k  A.  84  ;  Law  Bep.  3  P.  D.  24. 

11. — ^A  diip  built  on  purpose  to  convey  the 
obelisk  known^  as  «*  Cleopatra's  Needle  "  was, 
whilst  laden  with  the  obelisk,  abandoned  about 
ninety  miles  N.B.  of  Ferrol,  on  the  coast  of 
Spain.  The  F.  discovered  her  and  lay  by  her 
for  a  night;  and  the  next  day  four  of  the  crew 
of  the  F.  volunteered  and  went  to  the  ship,  and 
after  much  difficulty  and  at  considerable  risk 
succeeded  in  getting  the  rudder  dear  and  a 
hawser  attached.  The  F.  after  towing  her  for 
fifty-two  hours  brought  her  into  port.  The 
Court  appraised  the  ship  and  obelisk  at  26,0002., 
and  awarded  2,0002.,  and  apportioned  the  latter 
sum  as  follows,  namely,  1.2002.  to  the  owners  of 
the  F.,  2602.  to  her  master,  and  the  rest  among 
the  officers  and  crew  according  to  their  ratings, 
as  follows,  namely,  double  shares  to  the  chief 
officer,  second  engineer  and  other  volunteers, 
and  three  shares  to  the  seaman  inunersed  in 
water  while  clearing  the  shackles  and  tow-line 
—the  rest  among  the  others  of  the  crew.  The 
Cleopatra,  47  Law  J.  Bep.  P.  D.  &  A.  72:  Law 
Bep.  3  P.  D.  146. 

12.— The  Admiralty  jurisdiction  of  the  County 
Courts  extends  to  the  distribution  of  salvage, 
although  there  has  been  no  original  claim  for 
salvage.  I%e  Olannibanta,  46  Law  J.  Bep.  P. 
D.  &  A.  76  ;  Law  Bep.  2  P.  D.  46. 

18.— -Where  a  derelict  vessel,  valued   with 
cargo  at  7602.,  was  saved  by  meritorious  salvage 
services  the  Court  awarded  3602.  to  the  salvors 
The  Hebe,  Law  Bep.  4  P.  D.  217. 

X4,— Where  a  dereUct  veasel,  worth  6,0002., 
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was  fonnd  in  the  North  Atlantio  Ocean,  800 
miles  from  land,  in  a  serioufll j  damaged  con- 
dition, and  was  navigated  into  Qneenstown  by 
salToiB,  who  inonrred  great  risk  and  hardship  in 
rendering  the  service,  the  Ck)art  awarded  2,300/. 
as  salvage  reward.  The  Oraigt,  Law  Bep.  6  P. 
D.  186. 

(U)  Ship's  Husband  :  Authobitt  of. 

A  ship's  husband,  as  snch,  has  no  authority 
to  bind  the  shipowner  to  pay  money  to  the 
charterer  in  consideration  of  the  cancellation 
of  the  charter-party.  Thowuu  v.  LewU^  48  Iaw 
J.  Rep.  Bzch.  7 ;  Law  Bep.  4  Bz.  D.  18. 

8hip9* papert,  production  of.    [See  Pboduction 
OF  DocuxaiTTS,  29,  SO.] 

(V)  TOWAGB. 

1, — ^When  a  contract  is  entered  into  to  tow  a 
vessel  from  one  point  to  another  for  a  fixed  sum, 
the  tog  cannot  claim  extra  remuneration  in  the 
nature  of  payment  for  towage  in  respect  of  a 
delay  which  occurs  during  the  transit  without 
any  fault  on  the  part  of  the  tug  or  the  tow. 
The  Bjemmett,  49  Law  J.  Bep.  P.  D.  &  A.  66 ; 
Law  Bep.  5  P.  D.  227. 

2. — Salvage  suit  in  respect  of  services  where- 
by the  defendants'  vessel,  not  at  the  time  in 
actual  or  imminent  probable  danger,  was  safely 
towed  into  port : — Held,  towage  and  not  salvage 
services.  No  tender  having  been  made  the 
amount  could  not  be  recovered  in  a  salvage 
suit.  The  Charlotte  (3  W.  Bob.  68)  approved. 
TumbuU  V.  The  Owners  qf  the  Strathnaver, 
The  Strathnaver  (P.C.),  Law  Bep.  1  App.  Cas.  68. 

8. — ^A  tug  which  has  contracted  to  tow  a  ship 
is  not  entitled  to  salvage  remuneration  for  res- 
cuing the  ship  from  danger  brought  about  by 
the  tug's  negligent  performance  of  her  towage 
contract.  A  tug  having  agreed  to  tow  a  ship 
from  Liverpool  to  the  Skerries  for  a  fixed  sum, 
imprudently  towed  the  ship  in  bad  weather  too 
near  a  lee  shore,  and,  the  weather  becoming 
worse  during  the  towage,  the  hawser  parted  and 
the  ship  was  placed  in  a  position  of  danger  and 
was  compeUed  to  let  go  her  anchors  to  avoid 
being  driven  on  shore.  She  was  rescued  from 
this  position  by  the  tug,  having  been  compelled 
to  slip  her  anchors  and  chains,  which  were  lost : 
— Held  (affirming  the  decision  of  the  Court 
below),  that  the  tug  was  not  entitled  to  claim 
salvage  remuneration,  and  that  her  owners  were 
liable  to  pay  for  the  loss  of  the  anchors  and 
chains.  Semble,  if  a  tug  receives  positive 
directions  from  tiie  ship  she  is  towing  as  to  the 
course  she  is  to  steer,  she  is  bound  to  obey  them ; 
and  if  the  ship  gets  into  danger  in  consequence 
of  such  directions  the  tug  is  not  liable.  The 
Robert  Dixon  (App.),  Law  Bep.  6  P.  D.  64. 

(W)  Wages. 

1. — A  shipmaster  who  has  been  habitually 
drunk  during  his  employment  cannot  maintain 
an  action  for  his  wages.  2^  Maoleod,  50  Law 
J.  Bep.  P.  D.  6 ;  Law  Bep.  6  P.  D.  264. 


S.— The  Merchant  Shipping  Act,  1864,  s.  169, 
enacts  that  the  wife  or  &ther  of  any  seaman  in 
whose  favour  an  allotment  note  of  part  of  the 
wages  of  such  seaman  is  made,  may  sue  for  and 
recover  the  sums  allotted  from  the  owner  or  any 
agent  who  has  authorised  the  drawing  of  the 
note.  M.  was  the  r^^istered  owner  of  a  ship 
which  he  demised  by  a  time  charter-party  to  H^ 
who  appointed  the  master  and  crew,  paid  their 
wages,  and  had  the  whcde  control  of  the  ship. 
The  master  gave  an  allotment  note  in  favour  of 
W.,  wife  of  one  of  the  seamen.  Several  instal- 
ments were  paid  by  H.  upon  this  note,  but  he 
afterwards  got  into  diiBcnlties.  W.  thereupon 
took  proceedings  against  M.  under  the  above 
section  as  being  the  owner : — Held,  that  having 
parted  with  all  the  control  over  the  ship,  and 
not  having  been  any  party  to  the  making  of  the 
allotment  note,  he  was  not  *<  owner  "  within  the 
meaning  of  the  section.  MeUdereid  v.  Wegtt  45 
Law  J.  Bep.  M.O.  91 ;  Law  Bep.  1  Q.B.  D.  428. 

8. — A  claim  for  damages  for  wrongful  dis- 
missal by  the  master  of  a  vessel  engaged  under 
a  special  wages  agreement  is  a  claim  for  wages 
within  section  3  sub-section  2  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868  (31  k 
82  Yict.  c.  71).  The  Blesiing,  Law  Bep.  3  P.D. 
86. 

SHOBTHAND  NOTES. 

CogU  ef,    [See  Bahkbuptot,  P  8,  10 ;  Costs, 
98-100.] 

SIGNBOABD. 
Bight  to  attaeh^to  OMthef^zhouee,    [See  Basb- 

MBNT,  2.] 

SIMONY. 

Exchange  of  lUpinge :  agreement  not  to  charge 
fordilapidatioM,  [See  Chuboh  AND  ClJBBGT, 

7.] 

SKATING  BINK. 

Keeping^  without  license  for  musio  and  dancing. 
[See  Public  Bntbbtaxnxbnt,  1.] 

SLANDEB. 

(A)  Whbk  AcnOKABLB. 

(a)  Charge   <^  adultery   against    trader^s 

rdfe, 
(5)  Privilege :  statement  by  Tvitness. 

(B)  Costs  of  Action  fob. 


(A)  Whbn  AcnONABLB, 

(a)  Charge  of  adultery  against  trader^  wife. 

1. — A  declaration  all^^  that  the  plaintiff 
carried  on  business  as  a  grocer  and  draper,  and 
Margaret,  his  wife,  assisted  him  in  and  about 
the  conduct  and  carrying  on  of  the  same ;  and 
the  defendant  wisely  and  maUciously  spoke 
and  published  of  the  said  Margaret,  in  relation 
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to  the  said  business,  and  her  conduct  therein, 
certain  words  (set  out),  charging  that  she  had 
committed  adulteiy  with  the  Uev.  J.  A.,  upon 
the  premises  where  the  plaintifE  resided  and 
carried  on  business  as  aforesaid,  whereby  the 
plaintiff  was  injured  in  his  business;  and  L. 
A.  N.,  T.  H.  and  B.  H.,  and  many  other  persons 
who  had  theretofore  dealt  with  him,  in  his 
business,  ceased  to  deal  with  him,  and  he  was 
unable  any  longer  to  carry  on  the  same.  At 
the  trial  the  publication  of  the  words  to  persons 
in  the  plaintiff's  town  was  proved,  and  evidence 
given  of  a  general  loss  of  custom  in  the  business 
of  the  plaintiff  attributable  only  to  such  publi- 
cation, but  no  evidence  that  any  particular  cus- 
tomers had  ceased  to  deal  with  him: — Held, 
that  the  declaration  shewed  a  good  cause  of 
action,  and  that  general  evidence  of  loss  of 
custom  was  sufficient  to  support  the  allegation 
of  damage,  and  per  Kelly,  G.B. — To  publish  of 
a  trader  any  statement,  the  natural  consequence 
of  which  would  be  to  prevent  customers  dealing 
with  him,  is  actionable,  if  followed  by  a  general 
loss  of  custom  in  consequence  of  such  publi- 
cation. Riding  v.  Smith,  45  Law  J.  Rep.  Exch. 
281 ;  Law  Rep.  1  Ex.  D.  91. 

(h)  Privilege :  statement  hy  witnea, 

2, — No  action  will  lie  for  defamatory  words 
spoken  by  a  witness  whilst  in  the  course  of 
giving  evidence  in  a  judicial  proceeding.  Sea- 
man V.  NethercUft,  45  Law  J.  Rep.  C.P.  798 ; 
Law  Rep.  1  C.P.  D.  640;  affirmed  on  appeal, 
46  Law  J.  Rep.  C.P.  128 ;  Law  Rep.  2  C.P.  D. 
58. 

At  a  trial  in  the  Probate  Court  of  a  cause  of 
D.  V.  M.  as  to  the  validity  of  a  will,  N.,  who  was 
an  expert,  gave  evidence  against  the  genuine- 
ness of  the  testator's  signature,  to  which  S.  was 
an  attesting  witness,  and  the  Judge  animad- 
verted on  the  presumption  of  N.,  in  declaring 
the  signature  to  be  in  his  opinion  forged  in  the 
face  of  overwhelming  evidence  to  the  contrary. 
On  a  subsequent  occasion,  upon  an  investigation 
before  a  magistrate  of  a  chaige  of  foigery 
against  one  E.  F.,  N.  gave  evidence  as  an  ex- 
pert in  favour  of  the  genuineness  of  the  alleged 
forgery,  and  having  admitted  on  cross-examina- 
tion that  he  had  been  a  witness  in  the  Probate 
Court  in  the  case  of  D.  v,  M.,  he  was  asked 
whether  he  had  read  what  the  Judge  of  the 
Prpbate  Court  had  said  as  to  his  evidence  in 
that  case.  He  said  be  had,  whereupon  the 
cross-examining  counsel  stopped  and  sat  down. 
The  said  N.  then  said  he  wished  to  make  a 
statement  as  to  that  case  in  tiie  Probate  Court. 
The  magistrate  refused  to  hear  him,  but  in  vain ; 
and  N.  then  stated,  **  I  believe  that  will  to  be  a 
rank  forgery,  and  I  shall  believe  so  to  the  day 
of  my  death."  Li  an  action  for  slander  by  S., 
the  attesting  witness  to  the  will,  against  N.  for 
speaking  these  words, — Held,  that  the  evidence 
of  N.  was  not  over  when  he  spoke  these  words, 
and  being  therefore  spoken  by  him  in  the  course 
of  giving  his  evidence  before  the  magistrate, 
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they  were  not  actionable,  but  were  absolutely 
privileged,  whether  spoken  maliciously  or  not. 
Ibid. 

Of  title :  adjoining  estates.    [See  Injunction, 

16.] 

Of  title:  service  qfwrit  out  of jurisdicti4^n,    [See 
Pbactiob,  BB  11.] 

Cf  title :  patent:  threatening  legal  proceedings. 
[See  Patbnt,  20.] 

Of  title:  infringement  of  oopyright,    [SeeCoPT- 
KIGHT,  2.] 

Representations  hy  defendants  to  plaintiff^  em' 
player  in  good  faith  in  the  oourse  of  business. 
[See  Colonial  Law,  27.] 

(B)  Costs  op  Action  poe 

8«— Where  in  an  action  toi  slander  tried  by  a 
jury,  the  plaintiff  obtained  a  verdict  with  nomial 
damages,  the  Judge  at  the  trial  refusing  to 
certify  for  costs, — Held  (reversing  the  decision 
of  the  Court  of  Appeal,  46  Law  J.  Rep.  Exch. 
546),  that  the  plaintiff  was  entitled  to  his  full 
costs.  Parsons  v.  Tinling  (46  Law  J.  Rep.  C.P. 
230 ;  Law  Rep.  2  C.P.  D.  119)  approved.  Gar- 
nett  V.  Bradley  (H.L.),  48  Law  J.  Rep.  Exch. 
186 ;  Law  Rep.  8  App.  Cas.  944. 

4. — Order  LV.  provides  that,  "where  any 
action  or  issue  is  tried  by  a  jury,  the  oosts  shall 
follow  the  event,  unless  upon  application  made 
at  the  trial,  for  good  cause  shewn,  the  Judge 
before  whom  such  action  or  issue  is  tried  or  the 
Court  shall  otherwise  order  : " — Held,  that  where 
no  application  has  been  made  to  the  Judge  at 
the  trial  to  deprive  a  successful  plaintiff  of  his 
costfi,  it  is  nevertheless  competent  to  the  de- 
fendant to  come  to  the  Divisional  Court  which 
has  jurisdiction,  for  good  cause  shewn,  to  make 
an  order  that  costs  shall  not  follow  the  event. 
But  such  application  to  the  Court  must  be  made 
promptly.  Boney  v.  BeU ;  Brooks  v.  Israel; 
North  V.  Bilton;  Siddons  v.  Lawrenee,  48  Iaw 
J.  Rep.  Q.B.  103 ;  Law  Rep.  4  Q.B.  D.  96 ;  af- 
firmed on  appeal.  Myers  v.  Befries,  Siddons 
V.  Lawrence  (App.),  48  Law  J.  Rep.  Q.B.  446 ; 
Law  Rep.  4  Q.B.  D.  469. 

6. — Section  91  of  the  Judicature  Act,  1873, 
which  provides  that  <*the  several  rules  of  law 
enacted  and  declared  by  this  Act  shall  be  in 
force  and  receive  effect  in  all  Courts  whatsoever 
in  England,  so  far  as  the  matters  to  which  such 
rules  relate  shall  be  respectively  cognisable  by 
such  Courts,"  extends  Order  LY.  in  the  first 
schedule  of  the  Judicature  Act,  1875,  to  the 
Liverpool  Court  of  Passage,  so  that  a  plaintiff  in 
an  action  of  slander,  who  has  recovered  Is, 
damages,  is  entitled  to  his  costs  in  the  absence 
of  any  order  depriving  him  of  them.  Xing  v. 
Hanfksworth,  48  Law  J.  Rep.  Q.B.  484 ;  Law  Rep. 
4  Q.B.  D.  371. 

SLAVE  TRADE. 

[The  Slave  Trade  (East  African  Coasts)  Act, 
1873,  amended.    42  Sc  43  Vict.  c.  38.] 

4a 
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SMOKE. 
[See  Nuisance,  14.] 

SOIL. 

Removal  of  mineraXi :  rights  qf  lord  and  cojfff' 
holder.    [See  MlNKfl,  1.] 

SOLIGITOB. 

(A)  Abticlbd  Glxbk. 

{a)  Sertfioe  under  artteles. 

(1)  Timeofiernoe, 

(2)  Clerk   managing    kueineu    during 

artielet. 

(B)  Uncbrtificatbd  Soucitob. 

(C)  Authobitt,  Bights  and  Liabiutibs  of 

Soucitob  iv  Qenbbal. 
(a)  Authority  to  receive  money  for  oUent. 
{h)  Aotion  hy  solicitor  without  authority. 
(0)  Property  of  toUeitor  in  letters, 
id)  LiahiUty  of  solieitor. 

(1)  Ibr  costs. 

(2)  Ikfr  moneys  recdred  for  investment 

and  mixed  with  his  own  moneys, 

(3)  fbr  improper  investment. 

(4)  I\fr  negligence. 

(e)  Country  solicitor  and  town  agent:  in- 
terest on  disbursements. 
(/)  Notice  to  solicitor. 

(D)  Dkaunos  and  Aobebmbnts   betwbbn 

SOLICITOB  AND  GUENT. 

(a)  Qift  by  client  to  solicitor. 

(b)  Purchase  by  solicitor  from  client. 

{c)  Solicitor  lending  to  client  on  mortgage. 
Id)  Agreement  as  to  solicitor's  charges. 
\e)  Re-opening  settled  accounts. 
(B)  SUMMABT  JUBIBDICnON  OYBB. 

(F)  Bill  of  Gobts. 

{a)  Tarnation  irfter  twehe  months. 

(b)  Change  of  solicitor:  payment  of  costs  of 

old  solicitor. 
(0)  Joint  or  several  retainers:  apportion' 

ment  of  costs. 

(d)  General  retainer :  journeys. 

(G)  Lien  fob  Gostb. 

(a)  On  documents. 

(1)  Solicitor  acting  for  both  mortgagor 

and  mortgagee. 

(2)  Solicitor  employed   by   trustee  in 

bankruptcy. 
(8)  Order  for  delivery  up  of  papers. 

(4)  Clerk  to  local  board. 

(5)  Production  to  trustee  in  banhntptcy. 

(b)  On  property  deposited  with  solicitor. 

(e)  On  property  recovered  or  preserved. 

(1)  Nature  and  esttent  of  lien. 

(2)  Procedure  to  enforce  Hen. 

[Solicitors  maj  appear  as  proctors  in  the  pro- 
vincial Goorts  of  Ganterbury  and  York,  39  8c  40 
Vict.  c.  66.] 

[R^^lations  as  to  examination  of  persons 
applying  to  be  admitted  solicitors  of  the  Supreme 
Gonrt  of  Judicature  in  England,  and  for  other- 
wise amending  the  law  lelating  to  solicitors. 


Exemption   of  certain   barristers  from  inter- 
mediate examination.    40  &  41  Viot.  c.  26.] 

[Amendment  of  the  law  relating  to   legal 
practitioners.    40  &  41  Vict.  c.  62.] 


(A)  Abticled  Glebk. 

(a)  Service  under  articles. 

(1)  Time  of  service. 

1.— Where  a  derk  who  had  articled  himself 
for  three  years  was  absent  by  reason  of  illness 
for  sixteen  months,  and  afterwards  served  thir- 
teen months,— Held,  that  he  conld  not  be 
examined,  and  most  enter  into  fresh  articles  for 
six  months.  Ete  parte  Digby,  46  Law  J.  Bep. 
Ghano.  692. 

2.  —An  articled  clerk  must  not  only  be  bound 
for  five  years  and  serve  five  years,  but  the  service 
itself  must  be  under  written  articles.  Sm  parte 
Adams,  46  Law  J.  Bep.  Ghano.  42 ;  Law  Bepu  4 
Gh.  D.  89. 

A  clerk  was  articled  in  September,  1870,  for 
five  years,  and  served  up  to  October,  1873,  when 
he  was  assigned  to  another  solicitor  for  fifteen 
montha.  At  the  expiration  of  that  period  he 
returned  to  his  first  master,  and  served  him 
under  the  original  articles  until  the  expiration 
of  the  five  years  in  September,  1876.  It  having 
been  decided  that  the  fifteen  months  oould  not 
be  counted,  the  clerk  continued  to  serve  his 
first  master  under  a  parol  contract  of  service 
until  November,  1876,  when  he  applied  to  be 
admitted  to  the  final  examination  : — Held,  that 
he  might  be  examined,  but  that  he  must  enter 
into  fresh  articles  for  a  period  of  fifteen  months 
before  he  oould  be  admitted.    Ibid. 

8. — A  clerk  was  articled  to  his  father  in  April, 
1872,  for  the  term  of  five  years,  and  attended 
the  office  regularly  for  that  time,  but  from 
Michaeknas,  1876,  to  Midiaelmas,  1876,  his 
father  was  absoit  from  ill  health,  and  business 
was  practically  suspended,  although  the  office 
remained  open : — Held,  that  the  derk  might  be 
allowed  to  g^  in  for  his  final  examination  in 
April,  1877,  but  must  enter  into  fresh  articles 
for  a  year  and  serve  under  them  before  he  could 
be  admitted.  Ex  parte  Feredayy  46  Law  J.  fiep. 
Ghanc.  504. 

4.~W.  was  artided  to  R.  in  1861  for  five 
years,  and  served  under  these  artides  one  year, 
deven  months  and  eight  days,  when,  with  B.'8 
consent,  the  articles  were  considered  as  can- 
celled, and  W.  entered  a  merchant's  office,  where 
he  remained  for  eight  months.  In  1866  W.  was 
re-artided  to  R.  for  three  years  and  twenty- 
three  days,  and  served  under  these  artides  two 
years  and  twelve  days,  when  he  left  B.*8  service 
through  ill-health.  In  1869  B.  assigned  and  re- 
articled  W.  to  L.  for  one  year  and  twelve  days, 
which  period  W.  served,  making  a  total  sernoe 
of  five  years  under  the  three  articles : — Held,  on 
an  application  by  W.,  that  the  three  periods  of 
service  might  be  reckoned  as  continuous  service 
for  five  years,  that  the  first  and  second  artides 
had  be^  cancelled  by  mutual  consent  within 
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6  &  7  Vict.  o.  78.  s.  13,  and  that  the  application 
might  be  granted.  Ex  pwrte  WUliamttnh  46 
Law  J.  Bep.  Ghana  624 ;  Law  Bep.  4  Ch.  D. 
581. 

(2)  Clerk  nuMiaging  butinett  during  articUi, 

5. — A  clerk,  having  a  connection  of  his  own, 
derived  from  a  former  master,  articled  himself 
to  a  solicitor,  and  managed  the  business  in- 
troduced by  him  under  an  arrangement  with  the 
solicitor  that  the  clerk  should  dmw  1502.  a  year 
out  of  the  profits,  and  the  rest  be  retained  to 
form  the  solicitor's  share  of  the  capital  of  a 
partnership  which  was  to  be  entered  into  be- 
tween them  upon  the  clerk's  becoming  admitted. 
On  an  application  by  the  clerk  to  be  admitted 
to  the  final  examination, — Held,  that  he  had  so 
far  complied  with  the  requirements  of  the  statute 
as  to  service,  as  to  be  entitled  to  present  himself 
for  examination.  Ex  parU  JoyeCy  46  Law  J. 
Rep.  Ghana  295 ;  Law  Rep.  4  Ch.  D.  596. 

(B)  Uncbbtificated  Soligitob. 

e,— By  the  12th  section  of  37  &  38  Vict.  c. 
68,  *'  no  costs  ....  or  disbursements  on  account 
of  or  in  relation  to  any  act  or  proceeding  done 
or  taken  by  any  person  who  acts  as  an  attorney 
or  solicitor  without  being  duly  qualified  so  to 
act,  shall  be  recoverable  in  any  action,  suit  or 
matter,  by  any  person  or  persons  whomsoever." 
Where  the  solicitor  acting  for  a  claimant  in  an 
arbitration  for  the  assessment  of  compensation 
for  land  compulsorily  taken  under  the  Lands 
Clauses  Act  had  omitted  to  take  out  his  certifi- 
cate,— Held,  that  the  client  as  well  as  the 
solicitor  was  precluded  by  section  12  of  37  &  38 
Vict.  c.  68  (The  Attorneys  and  Solicitors  Act, 
1874),  from  recovering  his  costs,  notwithstanding 
that  the  award  had  been  in  his  favour,  and  he 
had  been  ignorant  of  the  disqualification  of  his 
solicitor.  Fowler  v.  The  Manmettthshire  Hailway 
a/iid  Canal  Qnnpany,  48  Law  J.  Rep.  Q.B.  457  ; 
Law  Bep.  4  Q.B.  D.  334. 

(C)  AtJTHOBiTT,  Bights  and  Liabilities  in 

QbnAbal. 

(a)  Authority  to  receive  money  for  client. 

7. — A  solicitor  induced  an  intending  mort- 
gagor who  owed  him  lOOl.  to  execute  a  mortgage 
to  A.  for  400Z.  without  receiving  the  money,  and 
afterwards  handed  the  deed  to  A.  to  secure  a 
previous  advance  by  A.  to  himself  of  3002.  The 
remaining  1002.  was  paid  by  A.  on  behalf  of  the 
mortgagor : — Held,  that  the  possession  by  the 
solicitor  of  the  deed  executed  by  the  mortgagor 
gave  him  no  authority  to  receive  the  8002.,  and 
that,  as  to  that  sum,  the  mortgage  was  invalid 
and  must  be  cancelled.  Ex  parte  Sminbankt  ; 
In  re  Shanks  (App.),  Law  Bep.  11  Ch.  D.  525. 

(b)  Action  by  toUeitor  nnthout  authority. 

8. — ^When  a  solicitor  has  instituted  proceed- 
ings in  the  name  of  his  client  without  his 
authority,  and  an  application  is  made  by  the 


plaintiff  for  an  order  to  make  him  pay  the  costs, 
the  practice  formerly  prevailing  at  common  law 
will,  for  the  future,  be  adopted  in  preference 
to  the  old  Chancery  practice.  Notice  of  the 
application  will  be  served  on  the  defendant, 
and  the  solicitor  will  be  ordered  to  pay  the 
costs,  not  only  of  the  plaintiff  but  also  of  the 
defendant,  the  costs  of  the  plaintiff  as  between 
solicitor  and  client,  and  those  of  the  defendant 
as  between  party  and  party.  Nervbiffgin-by-the- 
Sea  Oa$  Company  v.  Armstrong  (App.),  49  Law 
J.  Bep.  Ghana  231 ;  Law  Bep.  13  Ch.  D.  810. 

9, — The  proper  form  of  order  where  an 
action  is  instituted  by  solicitors  without  au- 
thority is  to  direct  the  solicitors  to  pay  all  the 
costs  occasioned  by  their  commencing  the 
action  without  such  authority ;  those  of  the  plain- 
tiff as  between  solicitor  and  client,  and  those 
of  the  defendant  as  between  party  and  party. 
In  such  a  case  the  defendants  are  not  entitled 
to  any  order  upon  the  plaintiffs  to  pay  their 
costs,  or  to  any  indemnity  from  them  against 
the  same ;  but  on  motion  to  dismiss,  the  solici- 
tors will  be  ordered  to  pay  the  defendant's  costs 
of  the  action.  Where  solicitors  had  joined  A. 
as  the  plaintiff,  upon  the  instructions  of  B., 
another  plaintiff,  who  had,  in  fact,  no  authority 
for  that  purpose,  and  who  was  since  dead,  and 
where  the  solicitors  had  been  ordered  to  pay 
A.'s  and  the  defendant's  costs  of  the  action, — 
Held,  that  the  solicitors  would  be  entitled  to 
prove  against  the  estate  of  B.  for  all  the  costs 
so  ordered  to  be  paid  by  them.  Nunc  v.  2)wm- 
ford,  49  Law  J.  Bep.  Ghana  229 ;  Law  Bep.  13 
Ch.  D.  764. 

[And  see  Pbactiok,  V  7.] 

(c)  Property  ofiolieitor  in  letters. 

10;— Letters  received  by  a  solicitor  from  his 
client  and  copies  of  letters  addressed  by  a  soli- 
citor to  his  client  are  the  property  of  the  solici- 
tor. In  re  Wheatercft^  46  Law  J.  Bep.  Chanc 
669 ;  Law  Bep.  6  Ch.  D.  97. 

id)  LiaMlity  of  solicitor. 
(1)  For  costs. 

U,— In  the  absence  of  fraud  the  Court  has 
no  jurisdiction  to  order  a  solicitor  who  has 
made  a  mistake  in  the  preparation  of  a  docu- 
ment to  pay  the  costs  of  a  suit  for  its  rectifica- 
tion. Cla/rk  V.  Oirdnmd  (App.),  47  Law  J. 
Bep.  Ghana  116  ;  Law  Bep.  7  Ch.  D.  9. 
[And  see  Nos.  8,  9  supra.] 

(2)  JFVir  moneys  received  for  investment  and 
mixed  with  his  own  moneys. 

12,— A  solicitor  having  received  money  to 
invest  for  a  client  upon  mortgage  of  a  par- 
ticular property,  represented  in  writing  to  the 
client  that  the  money  was  all  invested  as 
arranged,  and  paid  him  interest  as  on  the 
mortgage.  After  the  solicitor's  death  it  was 
discovered  that  the  solicitor  had  not  effected 
the  mortgage,  but  had  mixed  the  money  with 
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his  own,  and  had  inirested  a  larger  sum,  pur- 
porting to  be  his  own  monej,  upon  mortgage  of 
the  identical  property.  In  a  creditor's  Biiit  for 
the  administration  of  the  insolvent  estate  of 
the  solicitor, — Held,  under  the  dtroomstances, 
that  the  solicitor's  estate  was  bonnd  bj  the 
representation,  and  that  the  client's  money  was 
repayable  ont  of  the  proceeds  of  sale  of  the 
mortgaged  estate.  MiddlHon  y.  PMoek;  em 
parte  WetkeraV,  46  Law  J.  Bep.  Chanc.  39; 
Law  Bep.  4  Ch.  D.  49. 

(3)  I\tr  improper  iiweitment. 

18. — A  solicitor  invested  money  of  a  client 
on  an  improper  security  (a  fourth  mortgage). 
It  being  supposed  that  the  security  was  worth- 
less, and  the  solicitor  having  absconded,  the 
client  received  a  composition  of  5«.  in  the 
pound  from  the  estate  of  a  deceased  partner  of 
the  solicitor,  under  a  general  scheme  of  com- 
promise between  the  executors  and  creditors  of 
such  deceased  partner.  The  mortgaged  estate 
having  subsequently  proved  sufficient  to  pay 
the  fourth  mortgage,~Held,  that  the  amount 
received  under  the  composition  must  be  repaid 
to  the  partner's  estate,  and  did  not  enure  to 
the  benefit  of  subsequent  incumbrances  on  the 
mortgaged  property.  Sawyer  v.  ffoodmin^App.), 
45  Law  J.  Bep.  Chanc  289 ;  Law  Bep.  I  Ch.  D. 
361. 

(4)  IbrnegUffenee, 

14* — The  plaintiff  agreed  to  make  an  ad- 
vance to  F.  on  mortgage  of  certain  land.  The 
defendant,  who  acted  as  the  plaintiff's  solicitor, 
omitted  to  ascertain  that  a  third  person  held 
an  equitable  charge  upon  the  land.  On  the 
sale  of  the  land  the  plaintiff  was  unable  to 
convey  without  paying  off  the  equitable  mort- 
gage :— Held,  that  the  defendant  was  liable  for 
negligence  to  the  amount  which  the  plaintiff 
was  called  upon  to  pay.  WkUeman  y.  Baavkins, 
Law  Bep.  4  C.P.  D.  13. 

(e)  Ctmntry  eoUovtor  and  tenon  agent :  interest 
on  diibwtements, 

16. — ^Notwithstanding  the  definition  of  the 
word  "client"  in  section  3  of  the  Attorneys 
and  Solicitors  Act,  1870,  that  Act  does  not 
apply  to  accounts  between  country  solicitors 
and  town  agents.  The  Act  is  not  retrospective, 
and  therefore  interest  cannot  be  allowed  under 
section  17  on  disbursements  made  prior  to  the 
passing  of  the  Act.  Ward  v.  Uyre  (App.),  49 
Law  J.  Bep.  Chanc  667;  Law  Itep.  16  Ch.  D. 
130. 

Quaere,  whether  a  statement  of  claim  or  de- 
fence, averring  a  sum  certain  to  be  due  and 
claiming  interest,  is,  when  delivered,  a  sufficient 
demand  of  payment  and  notice  claiming  in- 
terest within  3  &  4  Will.  4.  c.  42.  s.  28.    Ibid. 

(/)  Notice  to  SffUdtor. 

16.— A  solicitor  was  party  to  the  investment 
of  funds  held  by  him  on  trust  in  real  estate. 


which  afterwards  was  mortgaged  under  circuni- 
stanoes  which  shewed  a  fraudulent  design  to 
which  he  was  party,  embracing  the  whole  trans- 
actions : — ^Held,  that  though  he  acted  as  solici- 
tor to  the  mortgagee,  the  latter  was  not  affected 
with  notice  of  the  breach  of  trust,  and,  having 
the  legal  estate,  had  priority  over  the  Um  of 
the  beneficiaries;  but  subsequent  equitable 
mortgages  were  postponed  to  that  lien.  CkfOp' 
lin  V.  Owe;  (hre  v.  Cavef  49  Law  J.  Bq». 
Chanc  606 ;  Law  Bep.  16  Ch.  D.  639. 

Notice  to  eoUcitor  :  not  notice  to  trueteei.    [See 
MOSTOAGB,  24,  26.] 

Notice    to   soKcitor:    Mubtequent   regiMtration. 
[See  MOBTOAOB,  30.] 


Attachment  againet  iolicitor.     [See  Attach- 
ment, 16, 17 ;  Trust,  D  4.] 

BrfavH   vn  payment   of  meney   into    Qmrt: 
Debtor*  Act :  diecharge  from  etutody.    [See 

FALfiB  IMPBISONMBNT,  2.] 

Duty  of  eeUeitor  attetiing  bill  of  tale.     [See 
Bill  of  Salb,  32.] 

Set-off  not  interfered  with  by  lien,     [See  Sbt- 
OFP,  1.] 

(D)  Dbalingw  and  Agbbbmbnts  bbtwbbn 

SOLICITOB  AND  CLIBNT. 

(a)  Qiftfrom  client  to  toUcitor. 

17. — Gifts  inter  vivoi  from  client  to  solicitor 
held  void,  although  an  instrument  confirming 
them  was  prepared  by  an  independent  solicitor. 
Morgan  v.  JUinett,  Law  Bep.  6  Ch.  D.  638. 

In  order  that  such  gifts  should  stand,  there 
must  be  not  only  a  total  absence  of  fiaud  or 
suspcious  circumstances,  but  there  must  be  a 
severance  of  the  confidential  relation.    Ibid. 

(b)  PvroJuue  by  solicitor  from  cHent. 

18.— By  advice  of  W.,  a  Scotch  advocate, 
trustees  who  were  about  to  sell  trust  property 
did  not  advertise  it,  W.  promising  to  find  a 
purchaser.  The  brother  of  W.  offered  a  sum 
for  the  property,  which  was  accepted.  The 
sale,  though  ostensibly  to  the  brother,  was  by 
agreement  between  the  brothers,  in  reality  a 
s^e  to  W.,  but  the  vendofs  were  ignorant  of 
this.  In  an  action  to  set  aside  the  sade, — ^Held, 
that  W.,  being  employed  in  the  same  cs^padty 
as  a  solicitor  elsewhere,  and  acting  as  agent  for ' 
the  vendors,  could  not  become  a  purchaser 
from  them  vrithout  their  knowledge  and  con- 
sent, M'Pherton  v.  WaU  (H.L.  Sc),  Law  Bep. 
3  App.  Cas.  264. 

(jd)  SdUoitor  lending  to  client  on  mortgage. 

19. — A  solicitor  who  advances  money  to  his 
client  on  mortgage  has  no  lien  on  the  mortgage 
deed,  against  a  prior  or  subsequent  mortgagee, 
for  costs  due  from  the  client.  Sheffield  v.  £den 
(App.),  Law  Bep.  10  Ch.  D.  291. 
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(d)  Agreement  at  to  9olieUor'$  oltarges, 

20. — To  ooDstitute  an  agreement  as  to  costs 
between  a  solicitor  and  his  client  within  the 
meaning  of  section  4  of  the  Attorneys  and 
Solicitors  Act,  1870  (83  &  34  Vict.  c.  28),  the 
document  most  be  signed  by  both  parties.  Ex 
parte  Munro;  in  re  Zemt,  46  Law  J.  Rep. 
Q.B.  816;  Law  Bep.  1  Q.B.  D.  724. 

8L — ^A  solicitor  made  an  agreement  in  wri- 
ting with  some  clients  to  assert  their  title  to 
certain  property  for  a  percentage  of  ten  per 
cent,  on  the  net  value  of  the  property  which 
might  be  so  recovered,  with  a  proviso  that  in 
the  event  of  no  property  beiog  recovered,  be- 
yond a  certain  legacy  of  6,0002.,  the  solicitor 
should  receive  his  costs  out  of  pocket  only. 
Before  taking  any  step  to  recover  tne  property, 
the  agreement  was  submitted  to  the  taxing 
master,  who  required  the  opinion  of  the  Court 
to  be  taken  thereon: — Held,  that  the  taxing 
master  could  not  require  the  opinion  of  the 
Court  to  be  taken  on  the  agreement  inasmuch 
as  nothing  had  become  payable  under  it.  In 
re  The  Attomeffa  and  Solidtora  Act,  1870,  46 
Law  J.  Bep.  Chanc.  47 ;  Law  Rep.  1  Ch.  D.  673. 

Semble,  the  agreement  was  invalid  under 
section  11  of  the  Attorneys  and  Solicitors  Act, 
1870.    Ibid. 

(fi)  JRe^ening  settled  aoeewnU* 

22. — W.,  a  lady  advanced  in  life,  employed 
B.,  a  solicitor,  to  represent  her  interests  in  two 
suits.  B.  was  also  solicitor  for  all  the  other 
parties  in  both  suits.  The  suits  were  compro- 
mised, and  a  deed  was  executed  by  which, 
amongst  other  things,  W.  covenanted  with  all 
the  other  parties  to  the  two  suits  to  pay  all 
their  costs  in  both  suits.  An  account  was  then 
drawn  up  and  settled  between  W.  and  B.,  in 
and  by  which  all  these  costs  were  included  and 
paid.  Two  years  afterwards  W.  brought  an 
action  against  B.  to  have  the  settled  accounts 
re-opened,  and  the  bills  of  costs  referred  to 
taxation  : — Held  (affirming  the  decision  of 
Malins,  V.C,  47  Law  J.  Bep.  Chanc.  418 ;  Law 
Bep.  7  Ch.  D.  626\  that  W.  was  entitled  to 
relief  on  the  ground — first,  of  undue  influence  ; 
secondly,  that  many  of  the  charges  were  ex- 
orbitant, and  much  of  the  business  charged  for 
was  unnecessary  and  improper.  Held,  further, 
that  as  W.  had  no  independent  professional 
advice  when  she  agreed  to  the  compromise,  B. 
had  no  equity  against  her  for  pa3rment  of  the 
costs  of  all  his  other  clients,  parties  to  the 
suits.  Watwn  v.  RodmeU  (App.),  48  Law  J. 
Bep.  Chanc.  209 ;  Law  Bep.  11  Ch.  D.  160. 

The  admission  of  documents  as  evidence  in 
an  action  does  not  make  them  evidence  in  the 
action  unless  they  are  read  or  put  in  and 
marked  by  the  registrar  at  the  trial.    Ibid. 

28. — A  solicitor  made  advances  to  clients  to 
carry  out  speculations;  he  took  mortgages 
from  them  on  accounts  signed,  which  included 
professional  charges  of  which  bills  of  costs  had 
not  been  delivered.    He  submitted  to  iJlow  for 


certain  mistakes  of  amount.  In  a  foreclosure 
suit  the  mortgagors,  without  cross-bill,  were 
allowed  to  re-open  the  accounts.  Eyre  v.  Hughes, 
46  Law  J.  Bep.  Chanc  396 ;  Law  Bep.  2  Ch.  D. 
148. 

Some  of  the  advances  had  been  made  on  bills 
of  exchange  at  a  heavy  discount.  The  amount 
of  discoxmt  was  disallowed.    Ibid. 

The  mortgages  contained  power  to  charge 
for  management  on  entry.  Such  charges  were 
disallowed.    Ibid. 

Semble,  the  relief  that  a  defendant  could 
formerly  obtain  on  cross-bill  will  be  given  on  a 
claim  contained  in  an  answer  filed  before 
November,  1876. '  Ibid. 

Attesting  bill  of  sale :   duty  of,    [See  Bill  of 
Sale,  32.] 

Libel :  privilege :  fair  report  by  soHeitor  of  pro- 
eeedings  in  a  Qmrt  of  justice,  [See  Libel,  9.] 

(E)  Summary  Jurisdiction  over. 

24. — An  application  for  the  Court  to  exer- 
cise its  jurisdiction  over  a  solicitor  on  account 
of  conduct  disclosed  in  an  action  may  be  made 
in  the  action,  and  therefore  is  a  further  pro- 
ceeding within  Older  LL  rule  1  (a).  Ca^oe  v. 
Cave;  in  re  Cave  (No.  2),  49  Law  J.  Bep. 
Chanc.  666 ;  Law  Bep.  16  Ch.  D.  639. 

Servioe  on,  of  notice  of  motion  for  attac^nent, 
[See  Attachment,  16,  17.] 

(F)  Bill  op  Costs. 

(a)  Taxation  after  twelve  months. 

25. — The  old  rule  of  Common  Law  that  the 
retainer  of  a  solicitor  for  a  particular  business 
is  a  retainer  for  the  purpose  of  carrying 
through  that  business  to  a  conclusion,  and  that 
until  such  conclusion  he  has  no  cause  of  action 
against  his  client,  is  founded  on  the  principle 
of  entirety  of  contract,  and  is  not  to  be  ex- 
tended to  the  case  where  a  solicitor  undertakes 
a  business  of  a  complicated  nature,  e.g,  the 
administration  of  an  estate ;  in  such  case  the 
solicitor's  bill  of  costs  for  carrying  such  busi- 
ness through  is  not  necessarily  to  be  treated  as 
one  bill.  In  re  Hall,  47  Law  J.  Bep.  Chanc. 
621 ;  Law  Bep.  9  Ch.  D.  638  (wm.  In  re  Ball 
and  JBarher). 

Taxation  after  payment.    [See  Costs,  78,  79.] 

{b)  Change  of  solicitor :  payment  of  costs  of  old 

solicitor, 

26. — An  order  for  changing  a  solicitor  in  an 
action  is  not  to  be  conditional  on  payment  of 
the  costs  of  the  original  solicitor,  unless  under 
exceptional  circumstances,  as  the  rule  in  Equity 
before  the  Judicature  Act,  1873,  did  not  require 
such  payment  as  a  condition  precedent  to  the 
change,  and  now,  in  accordance  with  section 
26,  sub-section  11  of  the  Judicature  Act,  1873, 
the  rule  in  Equity  must  prevail.  Orant  v. 
Holland;  in  re  Norton,  47  Law  J.  Bep.  C.P. 
618 ;  Law  Bep.  8  C.P.  D.  180. 
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(o)  Joint  or  tereral  retainan  :  apportionment 

ofeo$t$, 

27. — A  suit  was  brooglit  against  a  company, 
the  secretary  and  seven  directors,  to  set  aside  a 
contract  to  take  shares,  and  for  an  indemnity 
from  the  directors  personally.  The  nine  de- 
fendants appeared  by  one  solicitor  and  made  a 
joint  defence.  During  the  progress  of  the  snit 
the  solicitor  obtained  three  similar  written  re- 
tainers,' signed  respectively  by  five,  one  and 
three  of  the  defendants,  as  follows:  **Toa 
having  np  to  the  present  time  alone  oondacted 
the  defence  of  the  present  suit  on  behalf  of  all 
the  defendants,  and  in  parsnance  of  their  in- 
structions, we,  the  undersigned,  do  hereby  con- 
firm snch  instructions,  and  request  you  to 
continue  such  defence.**  The  solicitor  having 
obtained  an  order  to  tax  his  costs  as  between 
solicitor  and  client  against  the  company  alone, 
the  taxing  master  iniide  his  certificate  on  the 
view  that  the  company  was  only  liable  for  one- 
ninth  of  the  costs : — Held,  that  the  taxing 
master  had  proceeded  on  a  right  principle,  and 
that  on  these  retainers  the  company  was  only 
liable  for  its  proportion  of  the  costs.  In  re 
Allen.  Dariet  v.  Chatfcood,  48  Law  J.  Bep. 
Ghanc.  368 ;  Law  Bep.  11  Ch.  D.  244. 

(d)  Oenoral  retainer :  jowmeyt, 

28. — ^Although  a  general  retainer  does  not 
authorise  a  solicitor  to  take  long  journeys  on 
his  client's  business  without  special  instruc- 
tions, his  costs  and  expenses  of  such  journeys 
will  be  allowed  on  taxation  if  his  cUent  has 
ratified  them,  and  adopted  and  acted  on  the 
results  of  sudi  journeys.  The  decision  of  the 
Master  of  the  Bolls  reversed  on  appeal.  In  re 
SneU  (App.),  Law  Bep.  5  Ch.  D.  816. 

(G)  LiBN  FOB  Costs. 

(a)  On  document; 

(1)  SoUeitor  a^etvngfor  hath  martgage/r  and, 

mortgagee. 

29.— On  a  mortgage  of  property  the  same 
solicitor  acted  both  for  mortgagor  and  mort- 
gagee. At  the  time  of  the  mortgage  the  soli- 
citor had  a  lien  on  the  deeds  a^nst  the 
mortgagor  for  costs  and  charges.  Being  also 
solicitor  to  the  mortgagee,  he,  on  the  comple- 
tion of  the  mortgage,  continued  to  hold  the 
deeds.  The  mortgagor  filed  a  petition  for  liqui- 
dation, and  a  trustee  was  appointed,  and  the 
same  solicitor  acted  for  the  trustee.  The  pro- 
perty was  sold,  subject  to  the  mortgage,  and 
the  solicitor  received  the  price  for  the  equity  of 
redemption.  In  an  account  between  the  solici- 
tor and  t^e  trustee,  the  solicitor  deducted  the 
amount  due  to  him  from  the  debtor,  on  the 
ground  that  he  had  a  lien  on  the  deeds  as  se- 
curity :—  Held  (reversing  the  order  of  the  County 
Court  Judge),  that  the  solicitor  had  a  lien  on 
the  deeds  for  the  amount  due  to  him.  Ex  parte 
Cohort;  in  re  Mestenger,  46  Law  J.  Bep. 
Bankr.  134  ;  Law  Bep.  3  Ch.  D.  317. 


80. — ^A  solicitor  acting  for  mortgagee  as  well 
as  mortgagor  loses  his  lien  for  previous  costs  on 
the  title  deeds  of  the  mortgagor  comprised  in 
the  security.  In  re  Sneui  46  Law  J.  Bep. 
Chanc.  627 ;  Law  Bep.  6  Ch.  D.  105. 

81. — Where  the  same  solicitor  acts  for  both 
parties  in  a  mortgage  transaction,  his  duty  to- 
wards the  mortgagee  to  procure  him  a  good 
security  prevents  the  solicitor,  in  the  absence  of 
express  agreement,  from  claiming  against  the 
mortgagee  a  lien  for  his  cha^^  upon  the  mort- 
gage deed  and  title  deeds.  In  re  Mason  and 
Taylor,  48  Law  J.  Bep.  Chana  193 ;  Law  Bep. 
10  Ch.  D.  729. 

The  same  solicitors  having  acted  for  both 
parties  in  the  preparation  of  a  trust  deed  to 
secure  debentures  upon  the  property  of  a  com- 
pany,— Held,  that  under  the  circumstances,  the 
trustees  of  the  deed,  though  clients  of  the 
solicitors,  were  not  liable  for  the  costs  of  the 
transaction,  and  that  the  solicitors  oould  not 
withhold  the  deed  from  them  upon  a  claim  of 
lien.    Ibid. 

(2)  SoUeitor  employed  hy  truetee  in  hanhmptey. 

82. — A  solicitor  employed  by  a  trustee  in 
bankruptcy  has  a  lien  for  his  costs  upon  all 
papers  in  his  possession  upon  which  he  has  ex- 
pended his  own  labour  or  money,  and  there  is 
no  obligation  upon  the  trustee  upon  being  re- 
moved from  his  office  to  discharge  that  lien  in 
order  to  enable  him  to  comply  with  the  294th 
rule  of  1870.  In  re  Augten;  ex  parte  YaHden 
(App.),  46  Law  J.  Bep.  Bankr.  69 ;  Law  Bep.  4 
Ch.  D.  129. 

(3)  Order  for  deU/rery  up  cf  papers, 

88. — On  the  10th  of  November  a  solicitor 
delivered  a  bill,  comprising  the  costs  of  pending 
actions  up  to  that  date.  On  the  6th  of  Decem- 
ber, when  further  costs  had  been  incurred  to 
the  client's  knowledge,  the  client  obtaiDed  the 
common  order  to  tax  the  delivered  bill,  directing 
the  solicitor,  on  payment,  &c.,  to  deliver  up  aU 
papers,  &c.,  belonging  to  the  elient.  On  tlie  16th 
of  December  the  solicitor  (who  had  been  dis- 
charged by  the  client)  delivered  a  second  bill, 
and  now  moved  to  discharge  the  oider  to  tax 
the  first  bill  as  irregular.  The  Court,  holding 
that  the  order  was  irr^^ular,  in  directing  the 
solicitor  to  deliver  up  the  client's  papers  where 
further  costs  had  been  incurred,  amended  it  1^ 
making  it  include  both  bills.  The  proper  order 
in  such  a  case  would  be  a  simple  order  to  tax, 
without  any  order  to  deliver  up  papers.  In  re 
Teagve  (11  Beav.  318)  overrul^.  £x  parte 
Jarman,  46  Law  J.  Bep.  Chanc.  486 ;  Law  Bep. 
4  Ch.  D.  836. 

(4)  Clerk  to  local  hoard, 

84* — ^A  solicitor  had  been  appointed  clerk  to 
a  local  board  with  a  salary  for  conducting  the 
legal  as  well  as  the  oidinary  business  of  the 
bmud.  On  an  interlocutory  motion  in  an  action 
for  mandamus  to  compel  production  of  papers, 
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— Held,  hj  Bacon,  Y.C.,  that  whatever  claim 
the  clerk  might  have  against  the  board  for  costs, 
he  could  not,  being  their  servant,  refuse  pro- 
duction of  legal  dcKnmients  claimed  by  them. 
Bat  held,  on  appeal,  that  as  an  order  for  pro- 
duction would  prejudice  the  clerk's  lien  it  could 
not  be  made  before  trial  without  payment  into 
Court  of  a  sufficient  sum  to  meet  the  amount 
claimed  by  the  derk.  Nemn(fton  Local  Board 
V.  EUMdge  (App.),  Law  Bep.  12  Ch.  D.  349. 

(6)  Production  to  truttee  in  bankruptcy. 

36, — A  solicitor  is  not  entitled  on  the  ground 
of  his  lien  on  documents  of  a  bankrupt  in 
respect  of  professional  services  before  the 
bankruptcy,  to  refuse  to  produce  such  documents 
for  examination  by  the  trustee.  In  re  Tohman 
and  England;  em  pwrte  Bramble,  Law  Bep.  13 
Ch.  D.  885. 

(6)  On  property  depotUed  wUh  icHoitor, 

86.-^H.  having  employed  the  defendant,  a 
solicitor,  to  take  proceedings  in  respect  of  cer- 
tain shares  of  which  H.  was  holder,  deposited 
with  the  defendant  the  certificates  of  such 
shares  as  security  for  the  costs.  H.  afterwards 
transf ened  to  the  plaintiffs  his  interest  in  the 
shares,  with  notice  of  the  lien  of  the  defendant, 
and  the  defendant  accepted  the  retainer  of  the 
plaintiifs  to  continue  the  proceedings,  and  the 
defendant  obtained  certain  cheques  in  exchange 
for  the  shares  which  tiie  plaintifb  claimed  to 
have  delivered  to  them : — Held,  that  the  defen- 
dant was  entitled  to  retain  these  cheques  as 
security  for  his  costs  due  from  H.,  notwithstand- 
ing that  he  had  accepted  a  retainer  from  the 
plaintiffs.  The  ChneraZ  Sluvre  and  Trust  Com- 
pony  (Xim.)  v.  Chapman,  46  Law  J.  Bep.  C.P.  79^ 
Law  Bep,  1  C.P.  D.  771. 

(jo)  On  prepeHy  recovered  or  preserved. 
(1 )  Natvfre  and  extent  of  Hen. 

37. — lo.  composition  proceedings  no  trustee 
was  appointed,  but  the  amount  of  the  compo- 
sition was  paid  to  the  debtor's  solicitor  for  dis- 
tribution:— Held,  that  he  had  constituted 
himself  a  trustee  for  the  creditors  and  had  no 
lien  on  the  funds  in  his  hands  for  the  costs  due 
to  him  from  the  debtor,  who  had  absconded. 
Bx  parte  Nenoland;  vn  re  Cla/rh,  Law  Bep.  4 
Ch.  D.  615. 

88.— The  plaintiffs  in  a  suit,  by  a  deed, 
charged  funds,  which  were  part  of  the  funds 
sought  to  be  recovered  in  the  suit,  with  payment 
to  the  defendants  of  1,2002.  This  deed  was 
executed  by  them  under  the  advice  of  the 
solicitor  who  acted  for  them  in  the  suit,  but  no- 
thing was  then  said  about  the  solicitor's  costs 
of  the  suit.  Subsequently  the  plaintiffs  changed 
their  solicitor.  The  former  solicitor  then  peti- 
tioned for  a  charging  order  on  the  funds  re- 
covered or  preserv^  in  the  suit : — Held  (affirm- 
ing the  decision  of  the  Master  of  the  Bolls), 
that  the  solicitor  was  entitled  to  such  charging 
order,  and  held  (reversing  the  decision  of  the 
Master  of  the  Bolls),  that  such  chaiqge  took 


priority  of  the  charge  given  to  the  defendants 
by  the  deed.  FaW^ul  v.  Ew&n  (App.),  47  Law 
J.  Bep.  Chano.  467 ;  Law  Bep.  7  Ch.  D.  496. 

39. — A  partnership  suit'  having  been  com- 
promised upon  the  terms  {ynter  aUa)  of  the 
plaintiff  taking  the  assets,  and  covenanting  to 
pay  thereout  and  to  the  extent  thereof  the  costs 
of  the  suit,  &c.,  and  the  defendant  covenant- 
ing, so  soon  as  the  above  liabilities  had  been 
discharged,  to  pay  in  a  certain  event  a  sum  of 
money  to  the  plaintiff,  by  an  order  in  the  suit 
the  compromise  was  confirmed,  and  the  plain- 
tiff was  ordered  to  pay  the  costs  as  covenanted 
out  of  assets  to  be  received  by  him.  An  account 
was  afterwards  settled  between  the  parties, 
which  shewed  assets  in  excess  of  liabilities 
including  the  costs ;  but  the  plaintiff,  afterwards 
alleging  that  the  moneys  had  become  payable 
under  Uie  defendant's  covenant,  claimed  to  set 
them  off  against  the  defendant's  costs.  Upon 
an  application  by  the  defendant  and  his  solicitor 
for  an  order  for  payment  of  his  costs, — Held, 
that,  apart  from  other  considerations,  the  solici- 
tor intervening  had  such  a  lien  on  the  defen- 
dant'soosts  payable  under  the  order  as  precluded 
the  set  off.  Hevrcn  v.  Sobson,  47  Law  J.  Bep. 
Chanc.  674. 

40, — In  a  suit  for  the  administration  of  a 
testator's  estate,  an  order  was  made  for  the 
taxation  of  the  costs  and  payment  to  the  plain- 
tiff's solicitor  personally  of  the  plaintiff's  coata 
out  of  a  fund  set  apart  for  that  purpose.  The 
plaintiff  sold  his  life  interest  in  the  estate  with 
the  knowledge  of  his  solicitor,  who  did  not  then 
raise  any  claim  upon  it  for  his  costs.  The 
plaintiff  subsequently,  and  before  any  of  the 
costs  ^ere  taxed,  changed  his  solicitor.  The 
solicitor  then  took  out  a  summons  for  a  charging 
order,  under  23  k  24  Vict.  c.  127.  s.  28,  upon  the 
plaintiff's  interest  in  the  funds  in  Court.  It  ap- 
peared that  it  was  not  the  practice  for  the 
taxing  masters  to  give  a  warrant  for  taxation  to 
any  solicitor  not  acting  for  a  party  to  the 
cause : — ^Held,  that  the  solicitor  was  entitled  to 
a  charging  order,  with  liberty  to  apply  to  the 
Judge  as  to  enforcing  it  by  sale  or  otherwise. 
Pileher  v.  Ardcn.  In  re  Brook  (App.),  47  Law 
J.  Bep.  Chanc.  479  ;  Law  Bep.  7  Ch.  D.  818. 

41. — B.,  a  trustee,  seised  of  real  estate  in 
trust  for  eale  and  division  of  the  proceeds  among 
five  persons,  of  whom  he  was  himself  one,  pur- 
chased from  E.,  one  of  the  other  persons  l^ne- 
ficially  entitled,  her  one-fifth  share.  E.  after- 
wards having  discovered  facts  which  she  con- 
sidered entitled  her  to  the  beneficial  interest 
in  the  whde  estate  filed  her  bill  in  equity 
against  B.,  seeking  to  set  aside  the  sale  and 
claiming  the  whole  bene6cial  interest,  but  the 
bill  was  dismissed  with  costs  : — Held  (affirming 
the  decision  of  Bacon,  V.C),  that  the  solicitors 
employed  by  B.  to  defend  the  suit  were  entitled 
to  a  charge  for  their  costs  upon  the  whole 
estate  and  not  merely  upon  the  share  to  which 
B.  was  beneficially  entitled.  Bulley  v.  BuUey 
(App.),  47  Law  J.  Bep.  Chanc.  841 ;  Law  Bep. 
8  Ch.  D.  47. 
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42. — The  ooflts  of  apartoerahip  action  which 
has  been  occasioned  by  no  fault  on  either  side 
should  be  ordered  to  be  paid  out  of  the  partner- 
ship assets  following  the  ordinary  rule  in  ad- 
ministration actions ;  but  where  the  action  has 
been  rendered  necessary  by  the  misconduct  of 
either  party  the  Court  has  jurisdiction  and 
should  order  that  party  to  pay  the  costs  occa- 
sioned by  his  misconduct.  On  the  4th  of  De- 
cember, 1878,  the  solicitors  of  G.  obtained  after 
service  on  him  an  order  on  summons,  charging 
all  sums  in  the  hands  of  H.  and  payable  to  G. 
on  taking  the  partnership  accounts,  with  ^heir 
costs,  charges  and  expenses  of  or  in  reference  to 
two  actions  instituted  to  obtain  a  dissolution  of 
the  partnership  between  H.  Sc  G.  and  to  take 
the  partnership  accounts.  The  order  made  in 
the  actions  was  forthwith  served  on  H.  It 
was  not  intituled  in  the  matter  of  the  Attorneys 
and  Solicitors  Act,  1860,  or  in  the  matter  of 
the  solicitors  themselves.  On  the  5th  of  De- 
cember, a  garnishee  order  niti,  under  Order 
XLY.  rule  2,  was  served  on  H.,  attaching  all 
moneys  in  his  hands  then  due  or  thereafter  to 
become  due  to  G.  As  the  result  of  taking  the 
partnership  accounts  a  sum  was  found  due  to 
G.  which  was  in  H.'s  hands:— Held,  that — 
independently  of  the  Attorneys  and  Solidtors 
Act,  1860 — G.'s  solicitors  had  a  lien  on  the  pro- 
perty recovered  by  them  in  the  actions  belong- 
ing to  G.,  enforceable  by  an  order  in  the  actions, 
and  that  such  lien  could  not  be  displaced  by 
any  equitable  charge  given  by  G.  Held  also, 
that  until  service  the  garnishee  order  niH  did 
not  bind  the  moneys  in  the  hands  of  H.  That 
at  the  date  of  the  service  of  the  order  no  debt 
was  due  by  H.  to  G.,  and  that  inasmuch  as  the 
charging  order  had  been  first  served,  G.'s  solici- 
tors had  thereby  obtained  priority.  Homer  v. 
QiUz,  6Hles  v.  ffam^r,  48  Law  J.  Bep.  Chanc. 
608 ;  Law  Bep.  11  Gh.  D.  942. 

A  charging  order  under  section  28  of  the 
Attorneys  and  Solicitors  Act,  1860,  may  be 
obtained  on  summons  as  well  as  by  petition, 
and  need  not  be  intituled  in  the  matter  of  the 
Act,  or  in  the  matter  of  the  solicitors.  It  is 
sufficient  if  such  order  is  intituled  in  the  action 
or  proceeding  in  which  the  property  is  "re- 
covered or  preserved."    Ibid. 

48. — The  plalntifb  were  the  solicitors  for  W. 
in  an  action  in  which  he  recovered  a  sum  of 
money.  The  defendant  was  a  judgment  credi- 
tor of  W.,  and  obtained  ew  parte,  on  the  day 
that  judgment  was  signed  in  the  above  action,  a 
garnishee  order  attaching  all  debts  due  to  W. 
On  the  taxation  of  costs  on  the  same  day  the 
plaintiffs  for  the  first  time  learned  of  the  de- 
fendant's claim,  aijid  then  gave  notice  to  the  de- 
fendant in  the  action  in  which  W.  was  the 
plaintiff,  of  their  claim  of  lien,  and  within  five 
days  applied  for  an  order  declaring  that  they 
were  entitled  to  a  charge  on  the  money  re- 
covered by  W. : — Held  (affirming  the  dedsion 
of  the  Conmion  Pleas  Division),  that  the  plain- 
tiffs had  a  lien  for  their  costs  on  the  sum 
recovered  by  W. ;  that  they  were  entitled  to  the 


order  sought  for ;  and  that  the  garnishee  order 
obtained  by  the  defendant  did  not  take  pri«»ity 
over  that  lien.  Shipper  v.  6hreif  (App.),  49  Law 
J.  Bep.  C.P.  624. 

44, — The  administrator  and  son  of  an  in- 
testate sued  his  brother  and  sister  in  detinue 
for  goods  of  the  intestate,  and  recovered  judg- 
ment, but  was  unable  to  levy.  The  brother  and 
sister  brought  an  action  in  the  County  Court 
for  administration,  and  brought  into  Court  the 
proceeds  of  the  intestate's  goods.  Hhe  solicitor 
of  the  administrator  reoov^ed  judgment  lor  his 
professional  services  in  both  the  above  actions  in 
an  action  against  the  administrator  in  the  Com- 
mon Pleas  at  Lancaster,  and  this  judgment  not 
being  satisfied,  he  applied  to  the  High  Court  for 
a  charging  order  under  23  &  24  Vict.  c.  127.  s. 
28,  on  the  property  in  the  County  Court : — ^Held, 
that  the  application  was  rightly  made.  Catlam 
V.  CatUtw,  Law  Bep.  2  C.P.  D.  362. 

46. — ^A  London  solicitor  acting  as  agent  for  a 
country  solicitor  has  a  general  li^i  against  any 
money  recovered  in  an  action  for  all  costs  for 
agency  business  and  disbursements  due  from 
the  country  solicitor,  whether  in  the  particular 
action  or  in  any  other  proceeding ;  but  as  be- 
tween the  town  agent  and  the  client  the  lien  of 
the  town  agent  extends  only  to  the  costs  of  the 
particular  action  in  which  he  is  employed. 
Lawrence  v.  Fletcher,  Law  Bep.  12  Ch.  D.  858. 


(2)  Procedure  to  enforce  lien* 

46. — An  application  by  a  solicitor,  under  the 
Solicitors  Act,  1860,  s.  28,  to  enforce  a  charge 
for  costs  on  prepay  preserved  or  recovered 
may  properly  be  made  by  petition.  No  one  but 
the  party  whose  property  is  sought  to  be  charged 
ought  to  be  served.  Bronm  v.  Trotman^  48  ILaw 
J.  Bep.  Ghana  862 ;  Law  Bep.  12  Ch.  D.  880. 

47. — Upon  a  petition  by  a  solicitor  for  a 
charging  order  under  23  Sc  24  Vict.  c.  127.  a 
28,  upon  property  preserved  in  an  action  insti- 
tuted in  the  Chancery  Division  in  the  Liverpool 
District  Begistry,  and  attached  to  the  Court  of 
the  Vice-chancellor  Hall,  but  which  had  been 
tried  by  a  Judge  and  jury  at  Liverpool, — Held, 
that  the  Judge  before  whom  the  action  had 
been  tried,  and  who  had  dealt  with  the  sub- 
stantial question  in  the  case,'  was  the  Judge  to 
whom  the  application  ought  to  be  made.  Owen 
V.  Beneha/w,  47  Law  J.  Bep.  Cham;.  267 ;  Law 
Bep.  7  Ch.  D.  386. 

48. — ^An  order  declaring  a  solicitor  entitled 
to  a  charge  for  his  costs  under  the  Solicitors 
Act  (23  &  24  Vict.  c.  127.  s.  28)  on  a  judgment 
recovered  in  an  action  which  he  was  employed 
to  prosecute,  must  not  be  made  by  any  oUier 
Judge  than  the  Judge  who  tried  the  action. 
Hiffgt  V.  SchroBder,  47  Law  J.  Bep.  C.P  426; 
Law  Bep.  3  C.P.  D.  262. 

lien  on  feife'g  alimony.    [See  Diyoboe,  26.] 

Set  off  of  debt  aga/mtt  coets.  [See  SsT  Of7,1,2.] 
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SOUTH  AFRICA. 

[ProTlsiong  for  union  of  South  African  Colo- 
nies under  one  Oovemment.  40  &  41  Vict,  a 
47.] 

SOUTH  AUSTRALIA. 
fSee  Colonial  Law,  43,  44.] 

SOUTHLAND  WASTE  LANDS  ACT. 
[See  Colonial  Law,  86,  87.] 

SPECIAL  CASE. 

[See  Abbitbation,  17 ;  Pbactiob,  DD  1,  3, 

HH7.] 

By  arbitrator  under  Lands  Clatues  Act :  right 
of  ajfpeal    [See  FEAonCB  DD  2.] 


(2)  Subject  to  a^jproval  of  solicitor, 

(3)  Ckmtract  by  eorrespcndenoe, 

(c)  Pa/rt  peffonrumee :  pa/rol  promise  on 

nuvrriage. 

(d)  Variation  and  discrepancy. 

(e)  ARstake. 

(/)  Delay  and  acquiescence, 

(B)  Objections  to  Titlb:  Waivbb  op  Ob- 

JBOTIONB. 

(C)  Right  to  Specific  Pebfobmancb  with 

Compensation. 

(D)  Pbactice  in  Actions  fob. 
(a)  Making  a/uotioneer  party, 

lb)  Interrogatories :  sale  to  trustee :  notice 

of  breach  of  trust, 
(0)  Inquiry  as  to  title, 

(d)  C^ :  notice  to  mahe  time  of  the  essence 

of  the  contract, 

(e)  Vendor's  lien :  future  instalments. 


SPECIAL  EXAMINER. 
Attendance  of  witness,    [See  Company,  H  91.] 
Taking  derm  depositions,    [See  Way,  1.] 

SPECIAL  REFEREE. 
[See  Pbactigb,  Y  7.] 

SPECIALTY  DEBT. 

Beed :  recital  acknowledging  debt,    [See  Deed, 

2.] 

Bent.    82  &  83  Vict.  c.  46.    [See  Administba- 
TION,  9.] 

SPECIFIC  APPROPRIATION. 

Consignments,  of  proceeds  of  sale  of,  to   meet 
bills,    [See  Bill  of  ExcHANas,  20-26.] 

SPECIFIC  BEQUEST. 
[See  Legacy,  9-22 ;  Will,  Constbuction,  F.] 

SPECIFIC  PERFORMANCE. 

(A)  What  Aobbembnts   will  and    will 
NOT  be  Specifically  Enfobced. 
(a)  Agreement  for  lease, 

(1)  Uncertainty, 

(2)  Subject  to  preparation  of  formal 

contract. 

(3)  Provided  terms  of  d/rafi  lease  a/re 

reasonable, 

(4)  Lease  of  minerals :  failure  of  sub' 
jeetmatter. 

(5)  Property  in  fact  held  by  under- 

lease, 
(J)  Agreement  for  sale, 
(1)  Uncertainty. 

(i)  Legal  interest  in  one-third  and 
beneficial  interest  in   one- 
fifth. 
(ii)  As  to  sul^ect-matter. 

Digest,  1875-1880. 


(A)  What  Agbeembnts  will  and  will  not 
be  Specifically  Enfobced. 

(a)  Agreement  for  lease, 

(1)  Uneertainty, 

1. — By  an  agreement  in  writing  made  in 
1839,  S.,  who  was  entitled  to  a  leasehold  house 
for  a  term,  expiring  in  1898,  agreed  to  let  the 
honse  to  the  plaintiff  at  261.  yearly  rent ;  and 
to  let  the  plaintiff  have  a  lease  at  the  same 
rent  *'  at  any  period  he  may  feel  disposed,"  and 
**  not  to  molest,  disturb  or  raise  the  rent  *'  of 
the  plaintiff  "after  his  having  laid  out  money 
in  improving  the  premises."  The  plaintiff  re- 
mained in  possession  under  the  agreement  unti 
1876,  having  en)ended  about  1602.  in  improve- 
ments. In  1876,  being  threatened  witii  an 
action  of  ejectment  by  the  legal  personal  repre- 
sentative of  S.,  who  had  died,  he  commenced  an 
action  for  specific  performance  of  the  agree- 
ment,  and  there  being  no  statement  of  derence 
or  counter-claim,  asked  at  the  bar  for  a  declara- 
tion that  he  was  entitled  to  a  lease  for  the  un- 
expired residue  of  the  defendant's  term,  less 
one  day:— Held  (by  Bacon,  V.C),  that  the 
plaintiff  was  entitled  to  the  declaration  asked 
for.  Held  (on  appeal),  that  he  was  entitled 
only  to  a  lease  for  his  life,  that  is  to  say,  a 
lease  for  99  years,  less  one  day,  if  he  should  so 
long  live.  Xusel  v.  Watson,  47  Law  J.  Rep. 
Chanc.  825  ;  on  appeal  48  Law  J.  Rep.  Chanc. 
413 ;  Law  Rep.  11  Ch.  D.  129. 

2. — An  agreement  to  let  for  a  term  did  not 
specify  the  date  of  the  commencement  of  the 
term  : — Held,  that  there  was  a  valid  agreement 
to  let  for  a  term  commencing  on  the  date  which 
the  agreement  bore.  Jaques  v.  Millar,  47  Law 
J.  Rep.  Chanc.  664 ;  Law  Rep.  6  Ch.  D.  158. 

(2)  Subject  to  preparation  of  formal  contract . 

3. — An  agreement  in  writing  to  take  a  lease 
of  a  house  for  a  certain  term  at  a  certain  rent 
contained  a  stipulation,  "This  agreement  ifl 
made  subject  to  the  preparation  and  approval 
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of  a  f oimal  conti^ct :  ** — ^Held,  that  there  was  no 
agreement  of  which  the  Court  oonld  decree 
specific  perfonnance  against  the  defendant. 
Winn  V.  BM,  47  Law  J.  Rep.  Chanc.  139 ;  Law 
Bep.  7  Ch.  D.  29. 

(3)  Provided  temiM  tf  draft  leoie  are  rea9ondble. 

4.-- The  defendants  by  letter  agreed  to  take 
on  lease  property  on  terms  mentioned,  <<  pro- 
vided the  terms  of  the  draft  lease  are  reasonable 
in  onr  estimation :  ** — Held,  that  some  terms  of 
the  draft  lease  sent  being  unreasonable,  the 
defendants  were  at  liberty  to  decline  the  con- 
tract, without  specifying  to  which  particular 
terms  they  objected;  and  an  action  for  per- 
formance by  the  lessor,  in  which  he  offered  to 
withdraw  certain  terms  mentioned  in  the  de- 
fendants' pleadings  as  unreasonable,  was  dis- 
missed. The  plaintiff,  answering  Uie  above 
letter,  said  that  the  terms  of  the  lease  would 
be  of  the  usual  character  of  sudi  letting. 
The  defendants  in  replying  did  not  notice 
this;  but  said,  "We  do  not  wish  it  to  be 
known  that  we  have  taken  property  on  lease  :  *' 
— Held,  that  the  defendants  had  not  ac- 
cepted the  terms  as  altered  by  the  plaintiff, 
nor  bound  themselves  by  admission  to  any 
agreement  beyond  that  contained  in  their  first 
letter.  Huuey  v.  Payne  (48  Law  J.  Bep. 
Chanc.  362;  Law  Bep.  4  App.  Cas.  311)  dis- 
tinguished. Wilcox  V.  Redhead^  49  Law  J.  Bep. 
Chanc.  539. 

(4)  Leate  of  mincrali  :  faiXwre  of  tutjeot-matter, 

6. — The  plaintiff  agreed  to  let  to  the  defen- 
dants the  vein  of  coal  called  the  Shenkin  vein, 
and  being  about  two  feet  thick,  .with  the  beds 
of  clay  on  and  under  the  farm  (»lled  Llwyndu, 
such  veins  and  beds  being  contiguous  or  in 
juxtaposition,  for  sixty  years,  at  the  yearly 
rental  of  lOOZ.,  as  certain  or  dead-rent,  with 
certain  royalties,  the  lessees  to  have  the  surface 
land  therein  specified  at  lOZ.  per  acre  for  the 
same  term,  to  expend  not  less  than  500Z.  in  the 
erection  of  buildings  for  the  purpose  of  working 
the  coal  and  clay,  and  to  have  the  option  of 
determining  the  lease  at  the  end  of  the  first 
three  years: — Held,  in  an  action  for  specific 
performance,  that  the  contract  did  not  import 
any  warranty  by  the  lessor  that  the  Shenkin 
vein  existed  under  the  land,  and  that  the  defen- 
dants, having  liberty  to  search  for  and  get 
minerals  within  the  terms  of  the  contract,  were 
bound  by  it.  Jeffreys  v.  Fai/rg,  46  Law  J.  Bep. 
Chanc.  113 ;  Law  B^.  4  Ch.  D.  448. 

(6)  Property  in  fact  held  by  nnder-leoie, 

6. — AXthoughy  prima  facie,  a  vendor  contract- 
ing to  sell  property  held  on  lease  cannot  make 
a  good  title  unless  he  holds  under  an  original 
lease,  still,  if  the  purchaser  has  notice  from  the 
particulars  and  conditions  of  sale  that  the 
property  sold  is  in  fact  held  under  an  under- 
lease, he  cannot,  on  the  ground  that  it  is  an 
under-lease  refuse  to  complete  or  cUdm  com- 


pensation on  the  ground  of  misdescriptioiu 
Madeley  v.  Booth  (2  De  Oex  &  S.  718)  dissented 
from.  The  (kmheneeU  and  South  London 
Building  Society  v.  HbUotwy,  49  Law  J.  Bep. 
Chanc.  861 ;  Law  Bep.  13  Ch.  D.  764. 

A  vendor  can  make  a  good  title  if  he  discloses 
on  his  abstract  a  good  equitable  title,  and  power 
to  get  in  the  legal  estate,  either  under  the 
Trustee  Acts  or  otherwise.    Ibid. 

(h)  AgreemeKt  for  9ale, 

(1)  UneertoMiiy, 

(i)  Legal  interest  in  one-tkird  and  henefieial  ia- 
terest  in  one'fourth, 

7. — One  of  three  trustees,  acting  aa  If  he  were 
absolute  owner,  entered  into  a  contract  to  sell 
the  entirety  of  certain  freehold  property  (in  one- 
fifth  part  of  which  he  had  a  beneficial  Interest), 
describing  the  property  as  <*The  Jolly  Sailor, 
offices,  &C.,"  to  the  plaintiff.  The  other  trustees, 
afterwards,  refused  to  concur  in  the  sale.  The 
plaintiff  having  brought  his  action  for  specific 
performance  of  the  contract, — Held,  that  the 
subject  matter  of  the  contract  was  sufficiently 
defined,  as  the  vagueness  (if  any)  about  the 
meaning  of  the  words  *' Jolly  Sailor,  offices, 
&a,**  might  be  removed  by  an  enquiry  at 
chflLmbers.  Also  that  the  contract  for  the  sale 
of  the  entirety  could  not  be  enforced,  and  the 
property  being  trust  property,  it  could  not  be 
enforced  against  the  defendant  as  to  his  one- 
fifth  share  only.  Na/yhr  v.  GhodaUt  47  Law  J. 
Bep.  Chanc.  58. 

(ii)  A$  to  tutject  matter, 

8* — M.  purchased  an  estate,  having  previously 
agreed  with  C.  that  if  he  purchased  he  would 
let  C.  have  a  portion  thereof,  but  the  memo- 
randum of  agreement  between  C.  and  M.  left  it 
to  some  extent  uncertain  what  portion  0.  was  to 
have.  In  an  action  by  C.  for  specific  perform- 
ance a  reference  was  directed  to  chambers  to 
ascertain  what  portion  C.  was  to  have,  and  M. 
was  decreed  to  convey  such  portion  to  him. 
Chattooh  V.  MitUery  Law  Bep.  8  Ch.  D.  177. 

(2)  Subject  to  approval  of  eoUdtcr, 

9. — ^A  sale  made  subject  to  the  approval  of 
the  purchaser's  solicitor  enables  the  purchaser 
to  rescind  for  a  reasonable  cause.  Mudion  v. 
Buch,  47  Law  J.  Bep.  Chanc.  247 ;  Law  Bep.  7 
Ch.  D.  689. 

A  sale  of  a  leasehold  house  was  subject  to 
approval  of  the  purchaser's  solicitor.  The  house 
and  another  were  included  in  one  lease,  at  one 
rent  and  subject  to  restrictive  covenants  ss  to 
the  whole :— Held,  that  (the  vendor  not  having 
proved  that  he  could  obtain  an  apportionment 
of  the  rents  and  covenants)  the  purchaser  could 
rescind.    Ibid. 

(3)  Contract  by  eorrespondenee* 

10. — An  estate  was  bought  by  eight  persons, 
of  whom  B,  and  C.  were  two,  as  a  joint  specnla- 
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tion,  and  oonyeyed  to  B.  and  0.  in  tnist  for  the 
eight.    In  1871  and   1873  the    eight    owners 
offered  parts  of  the  estate  for  sale,  subject  to 
conditions   which   only  described  the  vendors 
as  the  proprietors  in  possession.    Subsequently 
M.  made  a  verbal  offer  to  the  agent  of  the  eight 
owners  to   buy  three  lots  remaining  unsold. 
The  agent  told  M.  he  must  buy,  subject  to  the 
conditions  of  1871,  and  promised  to    lay  his 
offer  before  the  proprietors.    The  agent  then 
wrote  to  M.,  saying  the  proprietors  had  accepted 
his  offer,  subject  to  the  conditions,  and,  after 
stating  l^e  terms  of  it,  said  he  had  inslxncted 
the  solicitors  to  forward  the   agreement  for 
purchase.    M.   then  wrote  and  accepted  this 
offer,  subject   to  one  stipulation,  which  was 
agreed  to.    A  formal  agreement  was  prepared 
by  the  solicitors,  and  sent  to  M.,  but  M.  refused 
to  sign  it,  or  to  complete  the  contract.    An 
action  was  brought  by  B.  and  C.  for  specific 
performance,  to  which  a  demurrer  was  aUowed 
for  want  of  parties,  and  the  statement  was  then 
amended  by  making  the  eight  owners  co-plain- 
tiffs : — Held  (reversing  the  decision  of  the  Court 
of  Appeal,  46  Law  J.  Bep.  Chajic.  737;  Law 
Bep.  5  Oh.  D.  648 ;  reversing  the  Master  of  the 
Bolls,  46  Law  J.  Bep.  Ghanc.   228),  that  the 
correspondence  between  M.  and  the  agent  of 
the  vendors  amounted  to  a  binding  Contract 
within    the   Statute   of    Frauds.    Bomter   v. 
MiUer  (H.L.),  48  Law  J.  Bep.  Ghanc.  10 ;  Law 
Bep.  3  App.  Gas.  1124. 

11. — ^A.  on  behalf  of  himself  and  8.  entered 
into  a  verbal  agreement  with  W.  for  the  pur- 
chase of  certain  freehold  premises  for  950Z.  On 
the  following  day  W.  went  to  his  solicitors  and 
informed  them  of  the  agreement,  and  authorised 
them  to  act  as  his  solicitors  in  the  business, 
and  to  prepare  a  formal  contract,  and  they  on 
the  same  day  wrote  to  A.*s  solicitor,  saying 
"  W.  has  been  with  us  to-day  and  stated  that  he 
had  arranged  with  your  client  A.  for  the  sale  to 
the  latter  of  the  *  Gk>lden  Lion '  for  9602. :  *'— 
Held,  in  a  suit  by  A.  and  8.  for  specific  per- 
formance, that  the  authority  given  by  W«  to 
his  solicitors  to  act  in  the  matter,  authorised 
them  to  communicate  the  terms  of  the  verbal 
agreement  to  A.'s  solicitor,  and  that  the  letter 
written  by  them  constituted  a  binding  contract, 
of  which  specific  performance  would  iSa  decreed. 
Smith  V.  Webgter,  46  Law  J.  Bep.  Ghanc.  430 ; 
afi&rmed  on  appeal,  46  Law  J.  Bep.  Ghanc.  628  ; 
Law  Bep.  3  Gh.  D.  49. 

{o)  Part  per/ormanee :  parol  promise  on  mar' 

ria^B. 

12. — A.  being  the  owner  of  a  leasehold  house, 
subject  to  a  mortgage  payable  by  instalmehts, 
in  contemplation  of  the  marriage  of  his  daughter, 
verbally  promised  the  daughter  and  her  intended 
husband,  that  in  the  event  of  their  marriage 
taking  place,  the  house  should  be  the  wedding 
present  of  his  daughter,  and  that  they  should 
take  possession  of  it  on  their  marriage.  The 
marriage  took  place,  and  the  daughter  and  her 


husband  immediately  entered  into  possession  of 
the  house.  A.  during  his  lifetime  regularly 
paid  the  instalments  in  respect  of  the  mortgage 
as  they  fell  due,  and  at  his  death  there  remained 
still  due  110/. : — Held  (the  Oourt  being  satisfied 
on  the  evidence  that  the  promise,  as  stated 
above,  was  given),  that  the  promise  to  give  the 
house,  having  been  followed  by  possession, 
which  was  a  suflldent  part  performance  to  take 
the  case  out  of  the  Statute  of  Frauds,  the  agree- 
ment was  valid,  and  was  binding  on  A.  and  on 
his  estate,  and  that  the  daughter  was  entitled 
to  have  the  house  assigned  to  her  free  from  en- 
cumbrances. Ungley  v.  Vngley,  46  Law  J.  Bep. 
Ghanc.  89 ;  Law  Bep.  4  Gh.  D.  73  ;  affirmed  on 
appeal,  46  Law  J.  Bep.  Ghanc.  854 ;  Law  Bep. 
5  Gh.  D.  887. 

Divinble  oowtraot:  part  performance:  fraud 
[See  Feaxtd,  4.] 

(iQ  Variation  and  discrepaney, 

13. — Where  there  was  a  variation  between 
the  descriptions  of  the  property  in  the  contract 
for  sale  and  in  a  plan  signed  by  the  parties  at 
the  same  time,  specific  performance  was  ordered^ 
the  plan  being  held  to  control  the  written  de- 
scription. The  None  Valley  Drainage  Chmmii' 
sionere  v.  Dunkley  (App.),  Law  Bep.  4  Gh.  D.  I. 

14.— A  purchaser  and  his  assignees  sued  for 
specific  performance  of  a  contract  to  sell  land. 
The  vendor  pleaded  fraud,  and  that  the  con- 
tract, if  any,  reserved  mines.  The  plaintiff's 
subsequent  pleadings  affirmed  there  was  no  re- 
servation in  the  contract.  The  contract  signed 
by  the  purchaser  contained  a  reservation ;  the 
receipt  for  deposit  signed  by  the  vendor  stated 
the  other  terms,  and  was  silent  as  to  the  reser- 
vation. Specific  performance  of  the  agreement 
with  such  reservation  was  decreed.  Smith  v. 
Wheatorqft,  47  Law  J.  Bep.  Ghanc.  746 ;  Law 
Bep.  9  Gh.  D.  223. 

(0)  Miitake. 

16« — The  plaintiff  being  the  lessor  of  a  public- 
house  subject  to  a  covenant  against  Sunday 
trading,  put  the  same  up  for  sale,  having  pre- 
viously obtained  from  the  freeholder  a  letter 
which  was  stamped  as  an  agreement  offering  to 
release  the  restrictive  covenant.  The  defendant 
at  the  sale  became  the  purchaser,  both  parties 
being  under  the  impression  that  the  fre&older 
could  alone  release  the  covenant.  The  abstract 
delivered  to  the  purchaser  shewed  that  the 
plaintiff  held  under  an  under-lease  by  demise,  a 
reversion  of  one  day  being  vested  in  A.  and  B., 
whose  consent  to  a  release  of  tiie  covenant  was 
necessary,  which  fact  was  overlooked  by  the 
purchaser,  he  taking  an  under-lease  at  an  in- 
creased rent,  in  which  the  covenant  was  omitted, 
and  he  paid  his  purchase-money  partly  by  a 
cheque  and  entered  into  possession.  The  day 
after  the  mistake  as  to  the  parties  to  release  the 
covenant  was  discovered,  and  the  defendant 
stopped  payment  of  the  cheque.  The  plaintiff 
had  offered  to  rescind  the  contract : — Held,  that 
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the  defendant,  not  having  diacovered  the  mis- 
take till  after  oompletion  throagh  his  own 
negligence,  was  too  late  in  taking  1^  objection, 
and  specific  performance  was  decreed.  Alien 
v.  HiohardMon,  49  Law  J.  Bep.  Chanc.  187 ;  Law 
Bep.  13  Ch.  D.  524. 

16« — By  the  parbiculars  of  sale  property 
was  described  as  '*  all  that  inn  with  the 
brewhonse,  outbuildings,  and  premises  known 
as  'The  Ship,'  together  with  the  saddler's 
shop  and  premises  adjoining  thereto,  situate  at 
N.,  Nos.  454  and  455  on  the  tithe  map,  and  con- 
taining by  admeasurement  twenty  perches  more 
or  less."  The  plans  exhibited  in  the  sale-room 
shewed  the  property  to  consist  of  the  closes 
numbered  454  and  455  on  the  tithe  map.  In 
the  rear  of  the  property  were  two  pieces  of 
garden  ground  containing  together  about  twenty 
perches,  not  belonging  to  the  vendors,  one  of 
which  had  for  many  years  been  occupied  with 
the  inn  and  the  other  with  the  saddler's  shop, 
and  which  were  hardly  at  all  fenced  off  from 
the  premises  with  which  they  were  occupied. 
The  defendant,  who  wad  acquainted  with  the 
property  and  knew  that  the  gardens  were  occu- 
pied along  with  the  inn  and  saddler's  shop,  did 
not  look  at  the  plans,  and  bought  in  the  belief 
that  he  was  buying  the  whole  of  the  property  in 
the  occupation  of  the  tenants  :  —Held  (by  Bag- 
gallay,  L.J.,  sitting  for  Malins,  Y.C,  and  by 
the  Court  of  Appeal),  that  the  purchaser  could 
not  resist  specific  performance  on  the  ground  of 
mistake.  TormpUn  v.  James  (App.),  Law  Bep. 
15  Gh.  D.  216. 

Where  specific  performance  is  refused  on 
the  ground  of  mistake  by  the  defendant,  so 
that  under  the  old  practice  a  bill  for  specific 
performance  would  have  been  dismissed  without 
prejudice  to  an  action,  the  Court  will  proceed  to 
consider  the  question  of  damages.    Ibid. 

(/)  Delay  and  a>oquie9oenee. 

17.— (1).  Where  a  purchaser  had  been  guilty 
of  delay  after  an  abstract  had  been  delivered, 
but  no  other  steps  had  been  taken  to  complete, 
a  notice  by  the  vendor  to  determine  the.  con- 
tract if  not  completed  within  five  weeks  was 
held  invalid,  as  limiting  too  short  a  period. 
Crawford  v.  Toogood^  49  Law  J.  Bep.  Chanc. 
108;  Law  Bep.  13  Ch.  D.  153. 

17. — (2).  A  tenant  with  option  to  purchase 
within  ten  years  from  1861  gave  notice  to  do  so 
in  1867  and  remained  in  possession  until  1873. 
Owing  to  disputes  as  to  the  persons  entitled  to 
the  purchase-money  he  never  paid  it,  and  no 
conveyance  was  executed : — Held,  that  the 
option  and  notice  made  a  binding  contract; 
but  that  the  purchajser  had  lost  his  right  to 
specific  performance  by  delay.  MHU  v.  May* 
mood  (App.),  Law  Bep.  6  Ch.  D.  196. 

18. — In  order  that  acquiescence  in  the  acts  of 
another  may  preclude  a  person  from  exercising 
a  right,  he  must  have  encouraged  those  acte 
with  knowledge  that  they  were  done  under  mis- 
take, and  were  inconsistent  with  the  exercise  of 


the  right.  WtUmatt  v.  Barber,  49  Law  J.  Bep. 
Chanc.  792 ;  Law  Bep.  16  Ch.  D.  96  [affirmed 
on  appeal,  but  not  yet  reported]. 

Marriage  eomideraticn :   volunteers,    [See  Iir- 
FANT,  21.] 

Marriage  artielet  binding  on  hetT'Ot'law  ofmnfe* 
[See  Sbttlsmbnt,  1.] 

(B)  Objsotionb  to  Title:  Waiyjbb  of  Ob- 

JBOTIONB. 

19. — ^Taking  possession  of  land  under  a  parol 
agreement  for  a  lease  is  not  in  itself  an  accept- 
ance of  the  title,  but  merely  evidence  of  sudi 
acceptance  which  maybe  rebutted.    Bat  taking 

Sossession  without  taking  objection  to  known 
ef  ects  in  title  amounts  to  a  waiver  of  such 
objections.  Hyde  v.  Warden  (App.),  47  Law  J. 
Bep.  Bxch.  121 ;  Law  Bep.  3  Ex.  D.  72. 

A  person  who  agrees  to  accept  an  assignment 
of  an  under-lease  is  not  to  be  held  to  have  con- 
structive notice  of  the  terms  of  <^e  original 
lease,  unless  he  has  had  a  fair  opportunity  of 
ascertaining  its  terms.    Ibid. 

The  defendant  having  agreed  to  take  an  assign- 
ment of  an  under-lease  from  the  plaintiff  found 
on  ATftTniT>ing  the  lease  that  it  contained  a 
covenant  by  the  plaintiff  not  to  xmderlet  with- 
out the  consent  of  the  lessor,  the  lessor  agreeing 
not  to  withhold  his  consent  from  any  assignment 
to  a  respectable  and  responsible  person : — Held, 
that  the  &ct  that  the  lessor's  consent  had  not 
been  obtained  at  the  time  of  the  agreement  to 
take  an  assignment  was  not  enough  to  enable 
the  defendant  to  resist  a  claim  for  specific  per- 
formance.   Ibid. 

Semble,  a  power  of  re-entry  on  non-performance 
of  covenants  does  not  entitle  the  lessor  to  re- 
enter for  breach  of  a  negative  covenant,  such 
as  a  covenant  not  to  assign  without  consent 
Ibid. 

A  covenant  by  the  lessee  not  to  mow  meadow- 
land  more  than  once  in  a  year  is  not  so  un- , 
reasonable  or  unusual  as  to  form  a  valid  ob- 
jection to  the  lessee's  title  on  the  part  of  a 
proposed  assignee.  But  a  covenant  that  the 
lessor  and  his  assigns  shall  have  a  right  of  re- 
entry on  the  bankruptcy  of  the  lessee  or  his 
assigns,  or  if  execution  should  issue  against 
him,  is  a  valid  and  fatal  objection,  disentitling 
the  lessee  to  specific  performance  of  an  agree- 
ment to  accept  an  assignment.    Ibid. 

6.  was  in  possession  of  two  farms,  of  one  as 
freeholder,  and  of  the  other  for  a  term  of  years 
ending  Michaelmas,  1889.  6.  leased  the  whole 
to  N.  for  fourteen  years,  from  Michaelmas, 
1870,  subject  to  a  covenant  for  re-entry  in  case 
of  the  lessee's  bankruptcy,  and  the  plaintiff 
became  the  assignee  of  N.'s  lease.  During  the 
plaintiff's  term,  6.  granted  to  him  a  lease  of  the 
leasehold  farm  from  Michaelmas,  1884,  for  five 
years,  ending  at  the  same  time  as  the  original 
lease  to  B. : — Held,  that  the  last-mentioned 
lease,  as  it  conferred  merely  an  ^^iwU/revc 
termini  "  on  the  plaintiff,  was  no  severance  of 
the  reversion,  such  as  to  extinguish  the  right  of 
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re-entry  by  the  original  leflsor.  And  further, 
that  snch  lease  for  five  yeais,  being  expressed 
to  be  made  subject  to  the  former  lease,  would 
not  affect  the  right  of  entry  thereby  reserved. — 
Doe  d.  JBSreeman  v.  Bateman  (2  B.  k,  Aid.  168), 
approved  of.    Ibid. 

Where  two  distinct  properties,  held  under 
separate  titles,  are  comprised  in  one  lease,  and 
the  reversion  of  one  of  them  becomes  vested  in 
the  lessee,  this  does  not  extinguish  a  right  of 
re-entry  in  respect  of  the  property  of  which  the 
reversion  remains  in  the  lessor ;  the  rules  as  to 
severance  of  reversion  by  assignment  to  third 
parties  not  being  applicable  to  cases  where  a 
portion  of  the  reversion  is  vested  by  assign- 
ment in  the  lessee  himself.    Ibid. 

Where  land  is  purchased  for  immediate  occu- 
pation the  Ck>urt  will  not  direct  a  general  en- 
quiry as  to  title,  so  as  to  give  the  vendor  an 
opportunity  of  making  good  defects  which 
existed  in  the  title  when  possession  should 
have  been  given.    Ibid. 

Agreement  hy  husband  to  settle  ivife^s  real  estate, 
[See  Husband  and  Wife,  29.] 

ClaAm  against  third  party.    [See  Practicb,  TJ 
17.] 

(C)  BiaHT  TO  Spbgifio  Pebformangb  with 

Compensation. 

20. — The  plaintiff  tendered  for  a  lease  of  a 
farm  of  214  acres  and  35  acres.  The  defendant 
accepted  the  offer  believing  it  to  be  for  the 
214  acres  and  27  acres  not  comprised  in  the 
tender.  Specific  performance  of  a  lease  of  the 
214  acres  was  decreed,  with  compensation  for 
the  loss  of  27  acres.  M*Kenzie  v.  JSesketh^ 
47  Law  J.  Bep.  Chanc  281 ;  Law  Bep.  7  Ch.  D. 
675. 

21. — Under  a  contract  which  disclosed  the 
circumstances,  B.  bought  real  estate,  which' was 
limited  to  such  uses  as  the  vendor  and  his  wife 
should  appoint,  and  in  default  of  appointment, 
on  trust  for  the  wife's  separate  use  without 
power  of  anticipation  during  her  life,  with  re- 
mainder to  the  vendor  in  fee.  Before  comple- 
tion of  the  contract  the  vendor  died.  The 
purchaser  was  held  entitled  to  a  conveyance  of 
the  remainder  in  fee,  with  compensation  for  the 
widow's  life  interest.  Ba/rher  v.  Cox^  46  Law 
J.  Bep.  Chanc.  62 ;  Law  Bep.  4  Ch.  D.  464. 

22.— The  plaintiff  purchased  property  from 
A.  and  6.  which  belonged  to  A.  and  C.  as  tenants 
in  common.  Specific  performance  of  the  sale 
of  A.'s  half  was  ordered  with  compensation. 
Horrooks  v.  Bigby,  47  Law  J.  Bep.  Chanc.  800 ; 
Law  Bep.  9  Ch.  D.  180. 

23. — Under  the  direction  of  the  Court  a  farm 
was  put  up  for  sale  by  particulars  accompanied 
by  a  plan,  and  was  described  as  **  a  compact 
small  farm  containing  41a.  3r.  SSp.,  divided  as 
follows."  The  parcels  included  "  49()a,  Bottlesey 
Green,  containing  7a.  Ir.  27p.,"  opposite  to 
which,  in  the  column  shewing  the  amounts 
which  made  up  the  41a.  3r.  36p.,  was  entered 
4a.  Or.  SSp.    The  conditions  provided  that  any 


error,  ndsstatement,  or  omission  in  the  parti- 
culars should  not  annul  the  sale,  nor  should  any 
compensation  be  allowed  except  such  (if  any) 
as  the  Judge  in  Chambers  should  direct.  G. 
bought  the  property  in  his  own  name,  and  was 
certified  as  pui^chaser,  but  he  in  fact  bought  as 
agent  for  B.,  who  was  the  owner  of  immediately 
adjoining  property.  On  the  investigation  of 
the  title  it  was  ascertained  that  the  vendors 
were  only  entitled  to  four  undivided  sevenths 
of  490a.,  which  was  a  narrow  close  containing 
7a.  Ir.  27p.,  having  a  long  frontage  to  a  highroad 
and  at  one  end  adjoined  B.'s  property.  B. 
alleged  that  it  was  of  great  importance  to  the 
enjoyment  of  his  property  that  he  should  have 
the  whole  of  490a.,  and  G.,  by  his  directions, 
refused  to  complete.  The  vendors  then  entered 
into  an  arrangement  with  the  owner  of  the 
other  three-sevenths  to  give  them  up,  receiving 
an  equivalent  out  of  another  part  of  the  farm 
having  a  frontage  to  another  road  : — Held  (by 
the  Master  of  the  Bolls),  that,  as  B.  had  not 
been  substituted  as  purchaser,  G.  must  be 
treated  as  the  real  purchaser,  and  could  not 
take  any  objection  depending  on  the  circum- 
stances of' B.'s  property,  and  that,  as  the  ar- 
rangement would  give  the  purchaser  all  he 
contracted  to  buy,  he  must  complete  without 
compensation. — Held  (on  appeal),  that  G.,  hav- 
ing only  purchased  as  agent  for  6.,  could  take 
any  objection  which  B.,  had  he  been  the  nominal 
as  well  as  the  real  purchaser,  could  have  taken ; 
that,  for  the  purpose  of  resisting  completion, 
the  purchaser  was  entitled  to  say  that  he  bought 
the  farm  as  shewn  on  the  plan ;  that,  as  the 
possession  of  490a.  was  important  to  the  enjoy- 
ment of  B.'s  property,  completion  could  not  be 
compelled  unless  he  could  get  the  whole  of  it, 
and  that  he  was  not  bound  to  accept  the  ar- 
rangement by  which  he  would  obtain  the  whole 
of  it  by  giving  up  another  part  of  the  purchased 
property;  and  that  he  must  therefore  be  dis- 
charged from  his  purchase.  In  re  Arnold, 
Arnold  v.  Arnold  (App.),  Law  Bep.  14  Ch.  D. 
270. 

[And  see  No.  6  supra.] 

(D)  Pbagticb  in  Actions  fob. 
(a)  Making  auctioneer  party, 

24. — ^In  actions  for  specific  performance  the 
auctioneer  ought  not,  as  a  general  rule,  to  be 
made  a  defendant  in  respect  of  the  deposit, 
unless  he  have  refused  before  action  to  pay  the 
same  into  Court ;  but  in  a  case  where  the  de- 
posit amounted  to  6,850Z., — Held,  that  the  large- 
ness of  the  amount  justified  the  auctioneer's 
being  made  a  defendant  in  the  first  instance. 
The  Earl  of  Egmont  v.  Smith;  and  Smith  v. 
I%e  Earl  of  J^numt,  46  Law  J.  Bep.  Chanc. 
356  ;  Law  Bep.  6  Ch.  D.  469. 

(Jf)  Interrogatories :  sale  to  trustee :  notice  qf 
breach  qf  trust, 

25. — To  a  claim  for  specific  performance  of 
an  agreement   to   sell   lands,  the   defendant 
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pleaded,  first,  that  the  agreement  was  entered 
into  by  a  house  agent,  who  was  not  authorised 
by  the  defendant  to  sell ;  second,  that  sinoe  the 
contract  the  defendant  had  notice  that  the  pnr- 
chasers  were  tnistees  of  a  maniage  settlement, 
and  that  the  property,  which  was  an  nnder-leaae, 
might  be  an  improper  investment  of  the  tzxtst 
fonds. — ^Interrogatories  by  the  defendant,  di- 
rected to  establish  the  case  that  the  investment 
was  a  breach  of  tmst,  were  ordered  to  be  struck 
out  as  irrelevant.  Mansfield  v.  ChUderhouie,  46 
Law  J.  Rep.  Chanc.  30 ;'  Law  Bep.  4  Ch.  D.  82. 
Semble,  an  innocent  vendor  of  lands,  dis- 
covering before  completion  that  the  purchasers 
are  trustees,  is  not  concerned  to  see  that  the 
investment  is  authorised  by  the  trust.    Ibid. 

(jo)  Inquiry  as  to  title. 

General  inquiry  as  to  title  when  directed,  [See 
No.  19  supra.] 

(d)  Costs :  notice  to  make  time  of  the  essence 
of  the  contract. 

26. — Where  time  is  not  made  of  the  essence 
of  a  contract  for  sale  of  land,  neither  party  can 
make  it  so  by  giving  notice,  unless  the  other 
party  has  been  guilty  of  unreasonable  delay. 
6h'een  v.  Sewn,  49  Law  J.  Rep.  Chanc.  166; 
Law  Rep.  13  Ch.  D.  589. 

(e)  Vendor^s  Uen :  future  instalments. 

27. — ^A  vendor's  lien  was  declared  in  respect 
of  money  due  and  future  instalments,  with 
liberty  to  the  purchaser  to  apply  in  respect  of 
instalments  as  they  became  due.  Mves  v.  Ni/ces, 
49  Law  J.  Rep.  Chanc.  674 ;  Law  Rep.  15  Ch.  D. 
649. 

Action  to  rescind  contract:  counter'Claim  for 
specific  pcfformanoe :  triM^er  of  euftion,  [See 
Pbacticb,  GG  5.] 

Damages,  where  action  dismissed.  [See  No.  16 
supra.] 

Trial  hrfore  Judge  and  jury.  [See  Praotics, 
HH18.] 

SPECIFICATION. 
[See  Patbht,  7-13.] 

SPIRIT  LICBNSK. 
[See  43  &  44  Vict.  c.  20,  ss.  40,  43,  46.] 

SPIRITUALISM. 
[See  Rogue  and  YAaABOKD.] 

SPORTING. 
RateabiMty  of    [See  Ratbs,  10.] 


STALL. 

Sale  ef  goods :  esMfUtsioe  right. 
11.] 


[See  COVBVABT. 


STAKBHOLDBR. 
Wager  money  deposited,  when  recoverable. 

CONTBAOT,  11.] 


[See 


STAMP. 

(A)  Dbbd. 

(B)  Tranbfbb  of  Mobtgagb. 

(C)  SALB  by  MORTGAGOB  with  COBCITBJUEHOB 
OF  MOBTGAGBB. 

(D)  Obdbb  for  Patmbnt  of  Monby. 
(B)  Obdbb  of  Chabitt  Commi8bionbb& 

(F)  FOBBIGN  SbOUBITIBS. 

(G)  Stamp  Act  ob  Licbbsb  Act. 

(A)  Dbbd. 

1. — Before  a  deed  can  be  admitted  in  evi- 
dence it  must  be  proved  to  the  satic&ustion  of 
the  Judge  that  the  instrument  is  duly  stamped* 
not  only  at  the  time  of  its  production  but  also 
in  accordance  with  the  law  in  force  at  the  time 
when  it  was  first  executed. — Gatty  v.  Fry  (46 
Law  J.  Rep.  Bzch.  605)  distinguished.  Clarke 
V.  Eoche,  47  Law  J.  Rep.  Q.B.  170 ;  Law  R^^. 
3  Q.B.  D.  70. 

(B)  Tbansfbb  of  Mobtgagb. 

2. — An  indenture  reciting  an  indenture  of 
mortgage  of  certain  hereditaments  for  3502.,  and 
that  the  mortgage  debt  was  still  owing,  wit- 
nessed that  in  consideration  of  350Z.  paid  to 
the  mortgagee,  at  the  request  of  the  mortgagor, 
by  C.  S.,  party  of  the  last  part  of  the  present 
indenture,  in  discharge  of  all  moneys  owing 
upon  the  recited  indenture,  and  in  consideration 
also  of  120^.  paid  by  C.  S.  to  the  mortgagor,  the 
former  mortgagee  granted,  released  and  con- 
veyed, and  the  mortgagor  granted,  released, 
conveyed  and  confirm^  the  said  hereditaments 
to  C.  S.  to  hold  discharged  from  the  proviso  for 
redemption  in  the  recited  indenture,  and  from 
all  equity  thereupon,  but  subject  to  the  pro- 
visoes, &C.,  thereinafter  contained,  which  were 
a  proviso  for  reconveyance  upon  payment  to 
C.  S.  as  therein  mentioned  of  470/.  uid  interest, 
a  covenant  by  the  mortgagor  with  C.  S.  for 
payment  of  the  4702.  and  interest,  a  power  of 
sale  in  default,  covenants  for  title  and  other 
usual  clauses.  This  indenture  having  been  as- 
sessed with  duty  under  the  Stamp  Act,  1870,  as 
a  mortgage  for  4702., — Held,  that  the  inden- 
ture was  as  to  350Z.  chargeable  only  as  a  transfer 
of  a  mortgage,  and  that  the  assessment  was 
therefore  wrong.  WaZe  v.  The  Commissioners  qf 
Inland  Revenue,  48  Law  J.  Rep.  Bzch.  574; 
Law  Rep.  4  Bx.  D.  270. 

(C)  Salb  bt  Mortgagor  with  Oonourp 

RBNOB  OF  MOBTGAGBB. 

8. — A  mortgage  deed  of  leaseholds  by  demise 
made  in  1879,  was  stamped  with  a  10».  stamp. 
The  mortgagor  afterwai^  agreed  to  sell  the 
leaseholds,  and  it  was  arranged  that  the  mort- 
gagees should  be  paid  off  out  of  the  purchase- 
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money  and  join  in  the  afisigmnent  to  the  pur- 
chaser : — Held,  notwithstanding,  that  the  pur- 
chaser was  entitled  to  have  the  mortgage  deed 
stamped  with  the  full  ad  valoreufi  duty  stamp. 
In  re  Whiting  a/nd  Loomet,  49  Law  J.  Bep. 
Chanc.  617 ;  Law  Rep.  14  Ch.  D.  822  ;  affirmed 
on  appeal,  60  Law  J.  Bep.  Chanc.  472;  Law 
Rep.  17  Ch.  D.  10. 

(P)  Obdbb  fob  Patmbnt  of  Monbt. 

4. — ^W.  gave  H.  &  Co.  a  letter  directed  to  his 
tenants,  requesting  them  to  pay  H.  &  Co.  200Z. 
out  of  the  rents  payable  by  them  the  next 
quarter  day.  The  letter  was  given  in  pursuance 
of  a  parol  agreement  between  W.  and  H.  &  Co., 
by  which  W.,  in  consideration  of  2002.  advanced 
to  him  by  H.  &  Co.,  agreed  to  give  them  a 
charge  on  his  future  rents.  W.  became  bank- 
rupt before  the  rent  became  payable: — Held 
(on  appeal  from  the  Chief  Judge  in  Bankruptcy, 
48  Law  J.  Rep.  Bankr.  46 ;  Law  Rep.  10  Ch.  D. 
615,  nam.  Ex  pwrte  HaU\  that  the  letter  by 
itself  was  a  mere  revocable  authority  to  pay, 
which  was  revoked  by  bankruptcy  supervening 
before  the  time  of  payment ;  and  that  the  parol 
contract  between  W.  and  H.  &  Co.  related  to  an 
interest  in  land,  and,  not  being  in  writing,  was 
not  admissible  to  support  the  letter  as  an  equi- 
table assignment  of  ihe  rent  for  value.  In  re 
Whitting ;  ex  parte  Hall  (App.),  48  Law  J.  Rep. 
Bankr.  79  ;  Law  Rep.  10  Ch.  D.  616. 

6. — A  contract  was  entered  into  by  which  A. 
was  to  build  a  boat  for  B.  for  the  sum  of  80/.,  to 
be  paid  on  completion  and  delivery  of  the  boat 
to  B.  During  the  progress  of  the  work  B.  ad- 
vanced to  A.  40Z.  on  account ;  and  subsequently 
A.,  being  indebted  to  the  defendants,  agreed 
to  make  over  to  them  the  balance  of  40Z.  to  be- 
come due  from  B.,  and  wrote  to  B.  in  these 
terms :  <*  I  hereby  assign  to  Messrs.  Robeon  the 
sum  of  402.,  or  any  ot£er  sum  now  due  or  that 
may  hereafter  become  due,  in  respect  of  the 
steam  launch  I  am  building  for  you."  The 
plaintiff,  as  trustee  for  A's  creditors,  and  the 
defendants  having  both  claimed  to  be  entitled  to 
the  40Z.  now  payable  by  B.,  the  question  arose 
whether  the  above  letter  was  an  order  for  the 
payment  of  money  or  the  assignment  of  a  debt : 
— Held,  that  it  was  an  assignment  of  a  debt,  and 
admissible  in  evidence  at  the  trial  for  the  de- 
fendants on  payment  of  the  stamp  duty  and 
pensklty.  Bwik  v.  Bohwn^  48  Law  J.  Rep.  Q.B. 
250 ;  Law  Rep.  8  Q.B.  D.  687. 

(B)  Obdbb  of  Chabitt  Commissionbbs. 

6. — ^An  order  of  the  Charity  Commissioners 
appointing  new  trustees,  and  vesting  in  them 
the  charity  property,  is  liable  to  stamp  duty 
under  section  8  of  the  Stamp  Act,  1870,  and 
does  not  come  within  section  78.  Hadgett  y. 
The  Commistioners  of  Inland  Bevenue,  Law  Rep. 
8  Ex.  D.  46. 

(F)  FOBBION  SbCUBITIBS. 

7.— Apublicoompany  incorporated  in  America 
and  having  its  chief  seat  of  business  at  New 


York,  issued  a  parcel  of  thdr  bonds  at  a  certain 
price  to  a  banking  firm  in  that  city,  who  con- 
tracted to  purchase  them.  The  bonds  were 
transmitted  by  the  firm  to  their  agents  in  London 
with  instructions  in  pursuance  of  which  the 
agents  published  a  prospectus  announcing  the 
issue  and  inviting  subsoiptions  for  the  bonds. 
One  of  the  bonds  having  been  afterwards  al- 
lotted to  an  applicant  in  England, — Held,  that, 
although  thus  disposed  of  on  the  English 
market  by  means  of  a  prospectus,  the  bond  was 
not  a  foreign  security  "  issued  "  in  the  United 
Kingdom  within  the  meaning  of  84  Vict.  c.  4. 
s.  1,  and  was  therefore  not  liable  to  the  stamp 
duty  imposed  on  such  an  instrument  by  33  &  84 
Vict.  c.  97.  GrenfeU  v.  The  Cammimoners  of 
Inland  Hevenve,  45  Law  J.  Rep.  Ezch.  466; 
Law  Rep.  1  Ex  D.  242. 

(G)  Stamp  Act  ob  Liobksb  Act. 

8« — A  license  Act  by  which  a  Licensee  is  com- 
pelled neither  to  take  out  nor  to  pay  for  a  license 
but  which  merely  provides  that  the  price  of  a 
license  shall  consist  of  an  adhesive  stamp  to 
be  paid  in  respect  of  each  transaction,  not  bv 
the  licensee,  but  by  the  person  who  deals  with 
him,  is  virtually  a  Stamp  Act  and  not  a  License 
Act.  The  Attorney- General  for  Quebec  v.  The 
Queen  Insuranoe  Company  (P.C),  Law  Rep.  8 
Ajm.  Cas.  1090. 

The  imposition  of  a  stamp  duty  on  policies, 
renewals  and  receipts  with  provisions  for  avoid- 
ing the  policy  renewal  or  receipt  in  a  Court  of 
law  if  the  stamp  is  not  affixed  is  not  warranted 
by  the  terms  of  an  Act  which  authorises  the 
imposition  of  direct  taxation.    Ibid. 

The  clauses  of  Act  39  Vict.  c.  7  (Quebec)  im- 
posing a  tax  upon  certain  policies  of  assurance, 
receipts  or  renewals  are  not  authorised  by  the 
British  North  America  Act,  1867,  s.  92,  sub-ss. 
2,9. 

JBUl  or  eheque  payable  on  demand,    [See  Bill 

OF  EXCHAHTGB,  7,  8.] 

Duty  en  medieine,    [See  Statutb,  11.] 


STANNARIES  ACT. 
Fraudulent  transfer,    [See  Company,  D  96.] 

Meeting  of  mining  company,     [See  COMPAmr* 
D47.] 

STATEMENT  OF  CLAIM. 
[See  PBAcncB,  W  35-37.] 

STATEMENT  OF  DEBTS. 
[See  Banebuptct,  K  3,  4,  9 ;  L  10-15.] 

STATEMENT  OF  DEFENCE. 
[See  PBAOnOB,  W  44-52.] 
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8TATUTK 

(A)  Datb  akd  Opbbatiok  of. 
(a)  Bate, 

(d)  Looal  andprUfots  Acts. 

(e)  Who  affected  by  Act, 

(B)  CONSTBUCnON  OF. 

(a)  Repair  of  bridge :  **  omiaion : "  notiee 

to  perton  to  perform  itatwtory  duty, 
(Jb)  Right  to  dig  gravel  out  of  pit, 
(tf)  Enacting  part  whether   controlled  by 
title  and  recUali, 

(d)  Act  impoting  penalty* 

le)  Wordi  whether  directory  or  imperative, 
(/)  In  particular  cate$. 

(C)  Bbpsal  of. 

(a)  By  implication :  general  and  local  Acta, 
lb)  SpecUu  and  general  proviiiont. 

(e)  JEffect  of  repeal  of  tpecial  wordi  on 

general  words. 

(D)  INOOBPORATIOK  OF. 

[The  revisioii  of  the  Statute  Law  facilitated 
by  Bubstitnting  in  certain  Acts  recent  enact- 
ments still  in  force  for  those  which  have  been 
otherwise  repealed— 39  Sc  40  Vict  c.  20.] 

[Further  promotion  of  the  reyision  of  the 
Statute  Law— 41  &  42  Vict.  c.  79.] 


(A)  Datb  and  Opb&ation  of. 

(a)  Bate, 

1. — Where  an  Act  comes  into  operation  on  a 
given  day,  it  becomes  law  as  soon  as  the  day 
commences.  Tomlineon  ▼.  BuUooh^  48  Law  J. 
Bep.  M.C.  95 ;  Law  Bep.  4  Q.B.  D.  230. 

[And  see  Admikibtbation,  10, 11.] 

(b)  Local  and  prvpote  Acts, 

2. — A  local  Act  of  Parliament  must  be  judi- 
cially noticed  and  have  all  the  operation  of  a 
public  statute.  Aiton  v.  Stephen  (H.L.  Sa), 
Law  Bep.  1  App.  Cas.  456. 

8. — although  general  words  in  an  Act  of  Par- 
liament will  not  have  the  effect  of  taking  away 
or  abrogating  existing  customs  or  rights,  yet 
directions,  even  in  a  private  Act  of  Parliament, 
which  are  inconsistent  with  such  customs  or 
rights,  will  have  that  effect.  6freen  v.  The  Queen 
(H.L.),  Law  Bep.  1  App.  Cas.  513. 

(e)  Who  affected  by  Act, 

4. — An  English  statute  prima  facie  affects 
only  English  subjects  or  foreigners  who  come, 
either  pennanently  or  temporarily,  within  the  al- 
legiance of  the  English  Crown.  Ew  parte 
Main  ;  in  re  Sowers  (App.),  Law  Bep.  12  Ch. 
D.522. 

'Effect  qf,  on  caoenamt,    [See  Coybnant,  18; 
Public  Hbalth,  32.] 

Pri^sUege  net  destroyed  without  express  enact* 
ment,    [See  PuBUci  Hbalth,  14.] 


(B)  OOHSTBUCmOll  OF. 

(a)  Repa4r  of  bridge :  *' owUsiion :  "*  neticeia 
person  to  perform  statutory  duty, 

6* — ^When  a  duty  to  be  performed  at  uncertain 
intervals  has  been  created  by  statute,  the  person 
liable  to  fulfil  it  must  have  notice  of  the  ne- 
cesnty  to  perform  it  before  he  can  be  held  re- 
sponsible for  its  nonfulfilment  by  the  person  for 
whoee  benefit  it  exists,  if  the  latter  is  aware  of 
the  droumstanoes  requiring  its  fulfilment,  and 
is  in  possession  of  the  thing  as  to  which  it  is  to 
be  discharged.  The  London  and  South  Western 
Railway  Company  v.  Flower,  46  Law  J.  Bep. 
C.P.  54  ;  Law  Bep.  1  C.P.  D.  77. 

By  a  local  Act  a  bridge,  over  which  the  plain- 
tifls*  railway  passed,  was  to  be  maintained  by  the 
defendants,  **  at  their  sole  expense  in  all  thingB 
....  xmder  the  superintendenoe  and  to  the 
seasonable  satisfoction  of  the  principal  engineer 
for  the  time  being "  of  the  plaintiffs'  company. 
It  was  also  enacted  that  the  defendants  should 
be  responsible  for  and  make  good  to  the  plaintiffs 
all  costs,  losses,  damages  and  expenses  which 
might  be  occasioned  to  the  plaintifilB  by  reason 
of  any  **  omiasion  "  of  the  defendants.  Bepairs 
became  necessary  for  the  bridge,  and  were 
executed  by  the  plaintiffs ;  no  notice  was  given 
to  the  defendants  of  the  necessity  for  the  repairs 
before  the  execution  thereof.  The  bridge  was 
in  the  exclusive  occupation  of  the  plaintiff : — 
Held,  that  the  defendants  had  been  guilty  of  no 
<*  omission  "  with  respect  to  the  bridge,  and  that 
as  they  were  not  aware  of  its  condition  the 
plaintiffs  could  not  recover  from  them  the 
reasonable  costs  of  repairing  it.    Ibid. 

(b)  Right  to  dig  grarel  out  of  pit, 

6. — The  B.  local  board  having,  under  an  Act 
of  Parliament,  power  to  cut,  dig,  gather,  carry 
and  take  away  any  quantity  or  quantities  of 
gravel  for  the  repair  of  roads,  &c.,  from  a  pit 
belonging  to  the  plaintiff,  it  was  held,  they  were 
not  bound  to  confine  themselves  to  the  original 
dimensions  of  the  pit,  but  entitled  to  dig  gravel 
laterally,  so  as  to  enlarge  t^e  area  of  the  pit. — 
Decision  of  the  Master  of  the  Bolls  reversed. 
EUis  V.  The  Bromley  Local  Board  (App.),  45 
Law  J.  Bep.  Chanc.  763. 

(c)  Enacting  part  whether  controlled  by  title 

and  recitals, 

7. — The  enacting  part  of  an  Act  of  Parlia- 
ment is  not  to  be  controlled  by  the  title  or 
recitals  unless  the  enacting  part  is  ambiguous, 
and  then  the  title  and  recitals  may  be  referred 
to  for  the  purpose  of  ascertaining  the  intention 
of  the  Legislature.  Bentley  v.  The  Rotherham 
Local  Board,  46  Law  J.  Bep.  Chanc.  284 ;  Law 
Bep.  4  Ch.  D.  688. 

By  a  local  Act  of  1863,  a  Board  of  Health  was 
authorised  to  construct  waterworks,  and  pur- 
chase and  establish  markets,  and  to  exercise 
compulsory  powers  for  the  purchase  of  land  for 
those  purposes.    These  compulsory  powerd  ex- 
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piled  on  the  18th  of  July,  1870,  and  on  the  1st 
of  AuguBt,  1870,  a  second  Act  was  passed,  to 
extend  the  time  for  the  oompnlsory  purchase  of 
lands  and  completion  of  the  waterworks,  and  to 
aathorise  the  board  to  construct  gas  works,  and 
for  other  purposes,  not  including  the  estab- 
lishing of  markets.  On  motion  by  the  owner 
of  prop^ty  required  for  establishing  a  market 
to  restrain  the  board  from  compulsorily  taking 
the  property  under  a  notice  to  treat  served  on 
him  in  December,  1870,  on  the  ground  that 
the  powers  of  the  first  Act  had  ceased  to  exist 
and  oould  not  be  extended,  and  that  the  second 
Act  must  be  read  as  oreating  new  powers  for  the 
purposes  of  the  second  Act  only, — Held,  that  the 
powers  were  extended  as  well  as  the  time  for 
their  exercise,  and  that  the  notice  to  treat  was 
effectual.    Ibid. 

(jbP)  Ae6  imposing  penalty, 

8. — ^Where  a  new  offence  is  created  by  statute, 
4Uid  a  penalty  imposed  for  such  offence,  a  person 
is  not  thereby  deprived  of  his  equitable  right  by 
Injunction  to  stop  the  commission  or  repetition 
of  the  offence.  Cooper  v.  Whtttrnffham,  49  Law 
J.  Hep.  Chanc.  762 ;  Law  Bep.  16  Ch.  D.  601. 

(0  Words  whether  directory  or  imperatwe, 

JSoeleeiattieal  Dilapidations  Act,  1871:  Inshop 
to  di/reot  surveyor  withm  three  months.  [See 
Chubch  asd  Clebgt,  8.] 

« It  shall  he  lanfui:*  [See  Chubch  and  Clbbot, 
26.] 

Puhlie  Worship  Befftdation  Act :  retirement  as 
to  place  of  hearing.  [See  Chubch  and 
Clbbot,  27.] 

Statute  requiring  corporate  seal.  [See  Public 
Hbalth  Act,  9.] 

Valuation  Metropolis  Act,  1869 ;  tUne  for  doing 
act  not  imperative.    [See  Ratbs,  19.] 

if)  In  particular  eases. 

BoffhowrSy  docks  and  piers  clauses :  act  of  God : 
liabiUty  of  ffivner.  [See  Habboubs  Olaubbs 
Act,  S.j 

Pier  and  Harlwur  Act :  powers  of  Board  of 
Trade.    [See  Pieb,  2.] 

Saving  clause.    [See  Public  Health  Act,  13, 

Statutory  powers  to  make  works:  powers  to  he 
exercised  once  for  all    [See  Dbed,  1.] 

Words  qjusdem  generis:  ** palmistry  or  other- 
wise,'*   [See  BoouE  and  Vagabond.] 

(0)  Repeal  of. 
(a)  JBy  implication :  general  and  local  Acts. 

9.— By  8  &  4  Vict.  c.  86.  s.  6,  all  withs  and 
partitions  between  any  chimney  or  flue  which  at 
any  time  after  the  passing  of  this  Act  shall  be 
built  or  rebuilt,  shall  be  of  brick  or  stone,  and 
at  least  equal  to  half  a  brick  in  thickness.    By 

Digest,  1876-1880. 


the  Huddersfield  Improvement  Act,  1871  (Local 
and  Personal),  s.  Ill,  the  chimneys  and  flues  of 
every  new  bidlding  shall  be  constructed  in  such 
a  mode  and  of  such  materials  and  dimensions 
as  shall  from  time  to  time  be  determined  on 
and  approved  by  the  corporation.  A  builder 
built  a  chimney  having  a  partition  of  stone  slate 
of  less  than  half  a  brick  in  thickness,  and  was 
convicted  of  so  doing  contrary  to  the  above  Act, 
but  he  had  submitted  a  plan  and  detailed  section 
of  the  building  to  the  corporation,  in  accord- 
ance with  which  it  was  built,  under  section  103 
of  the  Local  Act,  and  such  plans  had  been 
approved  by  them :—  Held,  that  there  was  not 
such  a  contrariety  between  the  two  Acts  as  to 
make  the  subsequent  local  Act  repeal  by  implica- 
tion the  prior  general  statute,  so  as  to  enable 
the  corporation  to  dispense  with  the  require- 
ments of  the  former  statute,  and  the  conviction 
was  held  good.  Hill  v.  HaU  (App.  Div.),  46 
Law  J.  Bep.  M.C.  163 ;  Law  Bep.  1  Ex.  D.  411. 

[And  see  Chubch  and  Clbbot,  26.] 

(h)  Special  and  general  provisions. 

10. — By  a  local  Act  the  Oldham  Corporation 
were  generally  empowered  to  lay  sewers  in 
streets  and  courts  not  being  highways,  with 
certain  special  provisions  as  to  sewering  S.  Boad, 
which  it  was  admitted  had  not  been  complied 
with.  The  same  Act  repealed  all  the  other 
general  Acts  on  the  subject,  so  far  as  they  ap- 
plied to  the  borough,  but  made  no  mention  of 
the  Sewage  Utilisation  Act,  1866,  which  was 
passed  a  few  days  before  the  local  Act,  and 
which  gave  the  corporation  general  powers  to 
lay  sewers.  The  Public  Health  Act,  1876,  repeals 
the  Sewage  Utilisation  Act,  and  itself  empowers 
sewer  authorities  to  lay  sewers  in  any  **  road  or 
street  or  place  laid  out  as  or  intended  for  a 
gtreet.**  After  the  passing  of  the  Public  Health 
Act,  the  corporation  proceeded  to  sewer  S.  Boad, 
which  was  a  private  way,  with  houses  on  each 
side,  for  the  passage  along  which  a  toll  was 
taken  by  the  plaintiffs,  in  whom  it  was  vested. 
A  motion  by  tiie  plaintiffs  for  an  injunction  to 
restrain  the  corporation  was  refused.  The  Court 
held,  first,  that  the  corporation  had  power  to 
sewer  S.  Boad,  independently  of  the  local  Act, 
under  the  Public  Health  Act,  1876,  s.  16,  as  con- 
tinuing the  power  given  by  the  Sewage  Utilisa- 
tion Act,  which  it  only  repealed  for  the  pur- 
pose of  consolidation  and  re-enactment;  and 
secondly,  that  S.  Boad  was  a  street  within  the 
meaning  of  the  Acts.  Taylor  v.  The  Corporation 
of  Oldham,  46  Law  J.  Bep.  Chanc  106 ;  Law 
Bep.  4  Ch.  D.  396. 

(e)  Effect  of  repeal  of  special  words  on  general 

words. 

11. — In  order  to  ascertain  the  effect  of  a  re- 
pealing statute  the  repealed  words  must  be 
looked  at.  Where  in  any  statute  special  words 
are  followed  by  general  words,  any  subject-matter 
which  is  aptly  described  by  the  special  words, 
comes  witlun  the  purview  of  the  statute  by  force 
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of  the  flpedal  words,  and  not  of  the  general 
woidB.  If,  therefore,  the  special  words  are  re* 
pealed,  the  snhject-matter  ceases  to  be  within 
the  purview  of  the  statute,  though  aptly  de- 
scribed by  the  general  words  in  the  absence  of 
the  special  words.  1^  Attorney' General  y, 
LampUfugh  (App.),  47  Law  J.  Rep.  Ezoh.  556 ; 
Law  Bep.  8  Ex.  D.  214. 

(D)  Inoobporation  of. 

12. — By  a  private  Act  of  Parliament  a  oom- 
pany  were  empowered  to  do  certain  acts,  paying 
compensation  to  injured  parties  to  be  assmed 
by  a  special  tribunal  for  arbitration  provided 
by  the  private  Act.  By  the  same  Act  the  Lands 
Clauses  Ck)nsolidation  Act,  1846,  was  incorpo- 
rated therewith,  **  except  where  expressly  varied  " 
by  the  special  Act : — Held,  that  the  provisions 
of  section  84  of  the  Lands  Glauses  Consolidation 
Act  as  to  the  costs  of  arbitration  were  not 
**  expressly  varied  "  by  the  section  of  the  special 
Act,  which  provided  a  new  tribunal  of  arbitra- 
tion, and  therefore  applied  to  arbitrations  under 
that  section.  Skarpe  v.  The  Metropolitan  Dit- 
triet  BaUmay  Company  (App.),  48  Law  J.  Bep. 
Q.B.  325 ;  affirmed  by  the  House  of  Lords,  50 
Law  J.  Bep.  Q.B.  14 ;  Law  Bep.  5  App.  Cas.  425. 

The  assessment  of  costs  by  a  master  under 
section  1  of  the  Lands  Clauses  Consolidation 
Act,  1869,  is  not  a  condition  precedent  to  the 
claimant's  right  to  bring  an  action  for  such  costs 
where  the  right  to  costs  is  disputed.    Ibid. 

Mumieipal  CorporaHont  Act:  ineorporation  of^ 
into  euhiequent  ttatute  impoiing  penalty,  [See 
Municipal  Cobpobation,  18.j 

STATUTOBY  DUTY. 

Voek  oompany :  overjlow  of  water :  negligenee. 
[See  Neouobnce,  11.] 

Duty  to  repair  bridge :  notice  to  perform  duty* 
[See  Statute,  5.] 

Emeen  of  powers  by  eorporation :  remedy  for, 
[See  Bailway,  10.] 

Impossibility  of  perforiMmoe :  moTtdamus,  [See 
Mandamus^  4.] 

Incorporated  persons  :  negligence:  water.  [See 
Public  Body,  1.] 

JifetT^opoHs  Management  Act :  neglect  to  remove 
r^ftise,    [See  Mbtbopolis,  18-20.] 

JBemedy  by  action :  specific  remedy  by  ii^function 
given,    [See  NsaLiGSNGB,  25.] 

Sailmay  company ^  of,  to  fence  land,  [See  Bail- 
way,  27,  28.] 

Waterworks  CIomcs  Act:  remedy  by  action, 
[See  Action,  2.] 

STAYING  PBOCBBDINGS. 

[See  Adkibalty,  18,  25,  62;  Abbitbation, 
4-6;  Bankbuptcy,  M  43,  44;  N;  Company, 
H  80-87 ;  Injunction,  6-11 ;  Pbacticb,  BE ; 
Scotch  Law,  20.] 


STOCK  BXCHAKaS. 

1. — ^A  member  of  the  Stock  Bzcfaaage 
declared  a  defaulter,  and  the  official  assignees  of 
the  Stock  Ezchfuoge  gave  notice  to  his  bankers 
not  to  part  with  any  balance  standing  to  his 
credit.  He  owed  debts  on  the  Stock  Exchange 
to  the  amount  of  24,790Z.,  and  owed  other  debts 
to  the  amount  of  107,000^  His  assets  were 
8,0002.,  including  a  sum  of  5,0002.  at  his  bankers. 
He  attended  a  meeting  of  his  Stock  Exchange 
creditors,  and  stated  that  he  had  no  other  credi* 
tors.  He  was  requested  to  hand  over  the  6,0001. 
to  the  official  assignees  for  distribution  among 
his  Stock  Exchange  creditors,  and  he  did  ao.  In 
so  doing  he  was  acting  in  conformity  with  the 
rules  of  the  Stock  Exchange.  By  those  roles  he 
had,  upon  being  declared  a  defaulter,  ooaood  to 
be  a  member,  but  could  be  re-admitted  by  the 
oonmiittee,  if  he  paid  6i.  Sd,  in  the  pound  to  his 
Stock  Rxchange  creditors.  The  committee  had 
also  a  general  power  of  dispensing  with  the 
rules.  When  the  payment  was  mi^e,  neither 
the  official  assignees  nor  the  creditors  had  had 
notice  of  any  act  of  bankruptcy  having  been 
committed  by  the  defaulter.  A  large  part  of 
the  5,0002.  was  distributed  among  the  Stock 
Exchange  creditors,  and  after  this  the  defaulter 
filed  a  liquidation  petition,  and  was  adjudicated 
a  bankrupt: — Held,  that  the  payment  of  the 
6,0002.  was  a  fraud  upon  the  bankrupt  law,  and 
that  the  money  must  be  repaid  by  the  Stock 
Exchange  assignees  to  the  trustee  in  the  bank- 
ruptcy. Ex  paHe  Saffery  ;  in  re  Cook  (App.), 
46  Law  J.  Bep.  Bankr.  34;  Law  Bep.  4  Ch.  D. 
666 ;  affinned  in  the  House  of  Lords,  47  Law  J. 
Bep.  Bankr.  11;  Law  Bep.  8  App.  Cas.  218 
(nom,  TomHns  v.  Se^ery), 

2. — ^According  to  the  rules  of  the  London 
Stoc^  Exchange,  when  a  member  is  declared  a 
defaulter,  all  contracts  for  sale  and  purchase  of 
stocks  made  by  him  for  the  next  account  day 
are  closed  at  the  market  prices  at  time  of  de- 
fault by  a  person  appointed  by  the  Stock  Ex- 
change called  the  official  assignee,  and  those 
members  who  owe  differences  to  the  de&ulter 
must  pay  the  same  to  the  official  assignee  on 
pain  of  being  declared  defaulters,  and  that 
officer  is  bound  to  employ  the  moneys  thus  re- 
ceived by  him  in  the  first  place  in  paying  to 
those  members,  to  whom,  upon  the  same  foot- 
ing, differences  are  due  upon  their  contracts 
with  the  defaulter,  the  differences  so  due  to 
them :— Held,  that  the  moneys  thus  received  by 
the  official  assignee,  being  an  artificial  fund 
created  by  the  rules  of  the  Stock  Exchange,  do 
not  form  part  of  the  assets  of  the  de&ulter,  and 
do  not  pass  to  his  trustee  in  bankruptcy.  Tbsi- 
kins  V.  Silvery  (see  last  case)  distinguished. 
Held  also,  that,  even  if  the  payments  made  to 
the  official  assignee  of  a  defaulter  ought  to  have 
been  made  to  Sie  trustee  in  bankruptcy,  yet,  as 
the  official  assignee  claimed  them  adversely,  the 
trustee  could  not  recover  them  from  him.  Em 
parte  Grant ;  in  re  Phmhly  (App.),  Law  Bep. 
13  Ch,  D.  667, 
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3. — The  plaintifEs  employed  a  solicitor  to  sell 
seoorities ;  the  solidtor  employed  the  defendant, 
a  stockbroker,  in  the  sale.  The  defendant  had 
notice  that  the  solicitor  was  only  an  agent  to 
sell  and  receive  the  price.  The  defendant  paid 
the  purchase-money  to  the  fioUcitor  partly  by 
cheque  and  partly  by  carrying  the  balance  to 
his  credit : — Held,  that  the  defendant  was  liable 
to  the  plaintifEs  for  that  balance.  Pieraony, 
Soattf  47  Law  J.  Rep.  Ghana  705 ;  Law  Bep.  9 
Ch.  D.  198  (nom.  Pearton). 

Any  custom  of  the  Stock  Exchange  to  the 
contrary  woold  not  be  binding  on  persons  who 
had  no  notice  of  such  custom.    Ibid. 

^Differences : "  wagering  eofOraet,  [See  Bbokbb, 
3.] 

Entries  irh  day-look :  evidence.  [See  Eyidbnox^ 
8.] 

Iirfawb  tramtferee  ef  sharee :  UabilUy  of  stock- 
jobber :  rules  of  Stook  Emoham^,  [See  Com- 
pany, D  89,  90.] 

Purchase  and  sale  of  shares :  '<  time  barga4n : " 
contract  between  broker  <md  principal :  wager- 
ing contract.   '[See  Contbaot,  13.] 

Mighttofollow  money  padd  to  stockbroker.  [See 
Bbokeb,  2.] 

Sale  of  shares  pasting  right  to  subsequent  di/vi- 
dends.    [See  Salb  of  Goods,  8.] 

STOP  OBDBB. 
[See  Feaoticb,  FF.] 

STOPPAGE  IN  TBANSITU. 
[See  Salb  of  Goodb,  26-33.] 

STOWAGE  OF  CABGO. 
[See  SHiPPiira  Law,  B  4.] 

STBEET. 

[See  Highway,  13, 16 ;  Mbtbopolis,  8, 10,  12, 
18,  14 ;  PuBUG  Health  Act,  18-28 ;  Sta- 
tute, 10.] 

8TBIKING  OUT  PLEADINGS. 
[See  Pbaotiob,  W  8-15.] 

SUB-AGENT. 
[See  Pbinoipal  and  Agbht,  17.] 

8UB-C0NTBACT0B. 

[See  Mastbb  and  Servant,  16 ;  Nbqliobncb, 

19,  20.] 

SUBMISSION  TO  ABBITBATION. 
[See  Abbit&ation,  1-8.] 


SUBSTITUTED  SEBVIOB. 
[See  Pbaotiob,  BB  1-8.] 

SUBSTITUTIONAL  GIFT. 
[See  Will  Conbtbuction,  N.] 

SUCCESSION  DUTY. 

(a)  Contract  made  bona  fide  for  valuable 
consideration. 

(&)  Predecessor :  power  voider  a  disposition 
taking  effect  on  death. 

(e)  AUoma^ice  for  cesser  of  annuity  on  suc- 
cession. 

(d)  Previous  payment  of  same  duty. 

le)  Settlement  by  female  British  sutject  on 
ma/rriage  with  foreigner. 

(/)  Scotch  entail :  predecessor: 

(g)  Bight  of  tenant  for  life  to  be  recouped 
out  of  corpus. 

{h)  Mortgage  cf  base  fee. 


(a)  Oontraetmade  bona  fide  for  valuable  consi* 

deration. 

1. — Questions  under  the  Succession  Duty  Act 
are  to  be  decided  on  a  general  view  of  its  mean- 
ing, and  not  on  a  nice  criticism  of  any  particu- 
lar section.  Fryer  v.  Morlamd^  46  Law  J.  Bep. 
Chanc.  817 ;  Law  Bep.  3  Ch.  D.  676. 

"  Entitled,**  in  section  2,  means  "  entitled  in 
possession.**    Ibid. 

A  disposition  of  property  by  way  of  bona,  fide 
sale  in  consideration  of  a  sum  of  money  payable 
on  the  death  of  the  purchaser,  and  secured  by  a 
charge  on  the  property,  does  not  come  within 
the  provisions  of  the  Succession  Duty  Act. 
Ibid. 

An  estate  was  limited  to  such  uses  as  father 
and  son  should  jointly  appoint,  and  in  default 
to  the  father  for  life,  with  remainder  to  the  son 
for  life,  with  remainders  over.  The  son's  mort- 
gagee foreclosed  his  life  estate  in  remainder, 
and  devised  it  to  the  plaintiff,  who  conveyed  it 
to  trustees  nominated  by  the  father  in  consider- 
ation of  a  sum  of  money  down,  and  a  further 
sum  payable  at  the  father's  death,  which  was 
charged  on  the  estate  by  an  exercise  of  the 
joint  power  of  appointment.  In  a  suit  for 
specific  performance  between  the  vendor  and  a 
subsequent  purchaser  of  the  charge, — Held, 
that  ti^e  traDsaction  did  not  create  a  succession. 
Ibid. 

(i)  Predeccnor :  power  under  a  disposition  tak* 
ing  effect  on  death. 

2. — St  J.,  tenant  for  life  in  possession,  and 
W.,  tenant  in  tail  in  remainder  of  certain 
estates,  barred  the  entail  and  settled  the  estates 
to  such  uses  as  they  should  jointly  appoint.  On 
the  following  day  they  appointed  the  estates 
to  such  uses  as  they  should  jointly  ai^int,  and 
in  default  of  appointment  to  St.  J.,  for  life,  re- 
mainder to  W.  for  life,  remainder  to  the  first  and 


612 


BUOOB88ION  DUTY. 


othor  sons  of  W.  in  tail  male,  remainder  to  saoh 
uses  as  St.  J.  and  T.  should  jointly  appoint,  and 
in  default  of  appointment  to  T.  for  life,  re- 
mainder to  the  firat  and  other  sons  of  T.  in  tail 
male,  with  remainders  over.    W.  died  in  1864,  a 
bachelor,  without  having  exeroued  his  power  of 
appointment.    In  1866  St.  J.  and  T.  appointed 
the  estates,  subject  to  the  life  estate  of  St.  J., 
in  the  events  which  happened,  to  the  use  that 
A.,  the  widow  of  St.  J.,  should   receive  an 
annuity,  and  subject  thereto,  and  to  an  annuity 
given  in  certain  events  which  have  not  hap- 
pened, to  the  wife  of  T.,  to  the  use  of  D.  during 
BO  much  of  a  certain  period  as  she  should  live. 
St.  J.  died  in  1873,  and  the  uses  limited  in 
favour  of  A.  and  D.  thereupon  took  effect : — 
Held  (affirming  the  Court  of  Appeal,  46  Law  J. 
Rep.  Ezch.  760 ;  Law  Bep.  2  Ex.  D.  398  ;  nam. 
The  Attorney' General  v.   CkarUon^  which  had 
reversed  the  Exchequer  Division,  45  Law  J.  Rep. 
Exch.  364;  Law  Rep.  1  Ex.  D.  204),  that  the 
case  fell  within  section  2  and  was  not  within 
section  4  of  the   Succession   Duty  Act.    And 
held,  following  Lord  Braybrooke  v.  The  Attor* 
ney- General  (9  H.L.  Cas.  150;  31  Law  J.  Rep. 
Exch.  177),  The  Attorney- General  v.  Flayer  (9 
H.L.  Cas.  477;  31  Law  J.  Rep.  Exch.  404),  and 
The  Attorney- General  v.  Smythe  (9  H.L.  Gas. 
497 ;  31  Law  J.  Rep.  Exch.  404),  that  duty  was 
payable  upon  the  interests  of  A.  and  D.  as  suc- 
cessions derived  from  W.  as  predecessor.   Charl- 
ton V.  The  Attorney- 6hfieral  (H.L.),  49  Law  J. 
Rep.  Exch.  86 ;  Law  Rep.  4  App.  Cas.  427. 

(p)  Allawa/nee  for  cesser  ofanntdtyon  stufoessian. 
3. — Entailed  estates  were,  by  a  disentailing 
deed,  conveyed  to  sach  uses  as  a  father,  tenant 
for  life,  and  his  son,  tenant  in  tail,  should 
jointly  appoint.  By  indenture  of  even  date 
made  between  the  father,  the  son,  the  son^s  in- 
tended wife  and  trustees,  the  father  and  son, 
under  the  powers  of  the  disentailing  deed,  con- 
veyed the  estates  to  trustees,  by  way  of  mort- 
gage, to  secure  20,000Z.,  and  the  father  covenanted 
with  the  trustees  that  he  would,  so  long  during 
his  life  as  the  said  sum  of  20,000Z.  should  remain 
due  to  the  trustees,  pay  them  interest  on  the 
same,  or  so  much  thereof  as,  for  the  time  being, 
should  remain  dae,  at  three  per  cent,  per  annum. 
And  it  was  declared  that  the  trustees  should 
stand  possessed  of  the  20,000Z.,  and  the  interest 
thereon,  on  the  trusts  of  the  marriage  settle- 
ment of  the  son,  namely,  on  trust  for  him  for 
life,  with  the  usual  trusts  over  for  wife  and 
children.  The  marriage  took  place,  and  the 
son  received,  under  the  mortei^e  and  settle- 
ment deeds,  the  yearly  sum  of  6002.  (being  in- 
terest, at  three  per  cent.,  on  the  20,000Z.),  until 
the  death  of  his  father.  The  son  then  suc- 
ceeded to  the  estates,  and  the  annuity  ceased : 
— Held  (affirming  the  decision  of  the  Court 
below,  44  Law  J.  Rep.  Exch.  216),  that  the 
annuity  was  other  property,  which  the  successor, 
on  taking  the  succession,  was  bound  to  relin- 
quish or  was  deprived  of,  and  in  respect  of 
which  he  was  entitled  to  an  allowance  under 


the  88th  section  of  the  Succession  Duty  Act, 
1863.  Le  Marchant  v.  The  Qmmiesianers  tf 
Inland,  Rettenue  (App.),  46  Law  J.  Bep.  Bxch« 
247 ;  Law  Rep.  1  Ex.  D.  186. 

(d)  Previous  payment  of  same  duty. 

4.— Under  the  will  of  the  unde  of  A.,  made 
in  1818,  A.  was  tenant  for  life,  with  remamder 
to  B.,  his  eldest  son,  in  fee,  of  lands  in  which 
the  legal  estate  was  outstanding.    In  1849  A. 
mortgaged  his  equitable  life  estate,  and  in  1862, 
B.  mortgaged  his  remainder  in  fee  to  the  same 
persons,  with  powers  of  sale.     Default  was 
made,  and  in  1864,  the  mortgagees  in  exercise 
of  the  powers  of  sale  conveyed  a  portion  of  the 
lands  to  C,  by  a  deed,  which  recited  (as  the 
fact  was)  that  the  purchaae-mon^  had  been 
apportioned  between  the  life  estate  and  the 
remainder  according  to  a  valuation,  the  pro- 
priety of  which  was  not  disputed!    C.  devised 
the  purduued  lands  to  D:,  his  nephew,  for  life, 
with  remainders  over,  and  D.  paid  the  duty  on 
his  succession.     A  portion  of  the  purcbased 
lands  was  afterwards  sold.    Upon  a  summons 
by  the  purchaser,  under  the  Vendor  and  Pur- 
chaser Act,  1874,— Held,  that  the  mortgagees* 
powers  of  sale  were  properly  exercised.    Held 
also,  that  upon  the  death  of  A.,  no  duty  would 
be  payable  on  the  succession  of  A.  to  the  ori- 
ginal testator,  as  it  had  been  already  paid  at 
the  same  rate  as  the  succession  of  D.    I^  2  of 
the  16th  section  and  the  38th  section  of  the 
Succession  Duty  Act  (16  &  17  Vict.  c.  61)  ex- 
plained.   In  re  Cooper,  46  Law  J.  Rep.  C!hanc. 
133;  Law  Rep.  4  Ch.  D.  802. 

(«)  Settlement  by  female  British  sutjeot  on  mar* 
riage  wUh  foreigner. 
6. — By  a  settlement,  made  on  the  marriage 
of  a  female  Britidi  subject  with  a  foreigner,  a 
sum  of  3  per  cent.  Rentes,  and  some  shares  in 
the  Bank  of  France,  the  property  of  the  iirif  e, 
were  vested  in  trustees,  three  of  whom  were 
British  subjects.  The  husband  and  wife,  in 
exercise  of  a  power  contained  in  the  settlement, 
appointed  the  trust  funds,  subject  to  their  own 
life  interests,  amongst  their  children,  who  were 
domiciled  foreigners.  Both  parents  having 
died, — Held,  that  the  funds  were  liable  to  the 
payment  of  succession  duty.  In  re  Cigala^s 
Settlement,  47  Law  J.  Rep.  Chanc.  166;  Law 
Rep.  7  Ch.  D.  361. 

(/)  Sooteh  entail :  predecessor. 
6. — The  appellant  succeeded  his  uncle  under 
two  deeds  of  strict  entail,  the  makers  of  which 
were  his  lineal  ancestors : — Held,  that  the  "  pre- 
decessor "  of  the  appellant  was  his  uncle  and 
not  the  makers  of  the  deeds.  Zetland,  Earl  of, 
V.  The  Lord  Advocate  (H.L.  Sc.),  Law  Rep.  3 
App.  Cas.  606. 

Of)  Bight  of  tenant  for  Ufe  to  be  recouped  out  qf 

corpus. 
7. — ^Where  a  person  was  absolutely  entitled 
in  reversion  to  personal  property  settled  upon 
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himflelf,  faia  wife,  and  children  in  snooeasion, 
and  upon  the  property  falling  into  possession 
paid  the  sacoession  daty  thereon  oat  ol  his  own 
moneys,  and  carried  the  amount  to  a  suspense 
account  in  his  cash  book,  having  then  some  in- 
tention of  not  requiring  repayment, — Held  (on 
demurrer),  that  he  was  entitled  to  a  charge  on 
the  propcurty  for  the  amount  of  the  duty.  Cud- 
don  ▼.  Ouddon,  46  Law  J.  Bep.  Chano.  257 ;  Law 
Bep.  4  Oh.  D.  267. 

(A)  Mortgage  of  hoid  fee. 

8.— Conveyance  to  the  use  of  the  grantor  for 
life,  with  remainder  to  his  sons  successively  in 
tail  male,  remainder  to  his  daughters  in  tail 
general  The  grantor  died,  leaving  two  sons, 
Edward  (a  lunatic),  and  Beginald,  and  one 
daughter,  Frances.  Beginald  conveyed,  subject 
to  Bdvrard's  estate,  to  the  use  of  himself  in  fee, 
and  then  mortgaged  the  base  fee  so  created  to 
a  bank  for  124,000^.,  being  more  than  the  fee- 
simple  value  of  the  property.  Subsequently  by 
arrangement  between  all  interested,  Beginald, 
Frances  and  the  husband  whom  she  had  in  the 
meantime  married,  with  the  consent  of  the 
Lord  Chancellor  as  protector  of  the  settlement, 
conveyed  the  property  to  trustees  in  fee,  subject 
to  Edward's  estate  tidl,  discharged  of  the  mort- 
gage and  Beginald's  equity  of  redemption,  upon 
trust  after  the  death  of  Edward  to  raise  37,0002. 
by  sale,  and  after  paying  off  the  mortgage  to 
convey  to  the  use  of  other  trustees,  in  trust  for 
Frances  for  life,  with  remainder  to  her  husband 
for  life,  with  remainder  to  their  aona  in  aucces* 
aion  in  tail  male,  with  remaindera  over.  Edwud 
died  without  issue.  Frances  and  her  husband 
died,  leaving  the  defendant,  their  eldest  son : — 
Held,  that  the  defendant  derived  his  succession 
for  the  purposes  of  succession  duty  from  his 
mother  Frances,  and  not  from  his  uncle  B^- 
nald.  The  Attcmey- General  v.  DowUng,  49 
Law  J.  Bep.  Bxoh.  621 ;  Law  Bep.  6  Ex.  D.  139. 
AfSrmed  on  appeal,  60  Law  J.  Bep.  Ezoh.  192 ; 
Law  Bep.  6  Ex.  D.  177. 

SUING  AND   LABGUBING  CLAUSE. 
[See  liABiNB  Insurance,  16.] 

SUMMABY  CONVICTION. 
A  bar  to  actum  for  anault    [See  Asbault,  1.] 
Appeal    [See  Criminal  Law,  1.] 
Mtioe  qf  appeal    [See  Albhoubs,  24.] 

SUMMABY  JUBISDICTION. 

[See  JUSTIGB  OF  thb  Pbaob.] 

[Amendment  of  the  law  relating  to  the  Sum- 
mary Jurisdiction  of  Magistrates,  42  ic  43  Vict. 
0.49.] 

Court  of:  friendlg  eoeiety.     [See  Fribndlt 

SOOIBTT,  8.] 

Oewrt  qf:  proceedUigifor  recovery  of  poor  ratei : 
dietrees  warrant,    [See  Batbb,  24.] 


SUNDAY. 

Obeervance  of  [See  ALEHOUSE,  21 ;  Covin  and 
Collusion.] 

SUPBBANNUATION   ACT. 
[See  Petition  of  Bight,  4.] 

SUPEBFLUOUS   LANDS. 
[See  Lands  Clauses  Act,  43-46.] 

SUPEBIOB  AND  VASSAL. 
[See  SOOTOH  Law,  2^24.] 

SUPEBVISION  OBDEB. 
[See  Company,  H  104.] 

SUPPOBT. 

Lateral  tupport  of  house  by  atfjoining  ioU.  [See 
Easement,  1.] 

Lateral:  lidbility  of  principal  for  acts  of  agent 
in  removing  house,  [See  Principal  and 
Agent,  2.] 

Lateral :  party  waU :  implied  covenant.  [See 
Landlord  and  Tenant,  3.] 

Lateral:  prospective  damages,  right  to,  [See 
Damages,  13.] 

Swrface,  of:  grant  of  land  reserving  minerals* 
[See  Mines,  6.] 

Surface,  of:  implied  covenant  by  vendor  owning 
other  cu^oining  lands,  [See  Injunction,  21.J 

SurfacCt  nf:  subsidence.    [See  Mines,  11.] 

Surface,  of,  atfjacent  land :  excavation  by  owners 
of  land  not  immediately  a^acent,  [See 
Mines,  4.] 

Sufface,of:  working  qf  minerals  under  railw€^* 
[See  Lands  Clauses  Act,  11.] 

SUPBEMB  OOUBT  OF  JUDICATUBE. 

[The  Judicature  Acts  1878  and  1876  amended. 
40  Vict.  c.  9.] 

[Constitution  of  a  Supreme  Court  of  Judi- 
cature for  Ireland.    40  k,  41  Vict.  c.  67.] 

[Amendment  of  the  Supreme  Court  of  Judi* 
cature  Act  (Ireland)  1877.    41  k  42  Vict,  c  27.] 

[The  Judicature  Acts  amended  as  to  Officers 
of  the  Supreme  Court.    42  k  43  Vict,  a  78.] 

SUBCHABGE. 

Opening  settled  accounts.  [See  Principal  and 
Agent,  20.] 

Partnerikip  account :  errors  appearing  in  boohs, 
[See  Account,  1.] 

SUBETY. 
[See  Pbinoipal  and  Suebtt.] 
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SUBOBON. 
[See  Mbdioal  Praotitiokbb.] 

SUBBBNDEB. 

Zmm,  ^.  [See  Leasb,  19 ;  Limitations,  Sta- 
TUTB  OF,  16 ;  Pbinoipal  and  Subbtt,  12.] 

8hmre9,  cf.    [See  Oompant,  D  86.] 

SUBVBYOB  OF  HiaHWAYS. 
[See  Highway,  17, 18, 20, 21.] 

8UBVIV0BSHIP. 
Pwiod  tf.    [See  Will  Oonbtbuotion,  N  5,  6.] 
Prewmvl^an, :  huthand  and  w\fe  drowned  at  tea. 

[See  HUSBAND  AND  WiFB,  10.] 

•*  awrm/mng,'*  read  **at1ier,'*    [See  Will  Ck>N- 
STBUonoN,  N  7-10.] 

SUSPENSION. 

Sentence  of.    [See  Chubch  and  Clbbgt,  80, 

84.] 

Of  certificate  of  matter  ofMp,    [See  Mbbghant 
Shipping  Acts,  4,  6.] 

SYNDICATB. 
Ptomoten.    [See  Oompant,  A  6.J 

TAXATION  OF  COSTS 
[See  Costs,  77-102.] 

TBA. 

[Prohibition  of  importation  of  extracts,  &a, 
except  in  transit  or  for  exportation.  89  &  40 
Vict.  0.  86,  B.  42.] 

TBIND8. 

[See  Sootoh  Law,  26,  26.] 

TBLBOBAPH. 

(A)  Tslbgbaph  Company. 

(a)  DutifoftaetodeiliMrjfcftelegrami. 
(()  Pureluue  of  undertaking  hy  Qovermment : 
oompeneation  to  ifffioen. 

(B)  Tblbgbak. 

[Further  provisions  respecting  the  Post  Office 
Tdegraphs.    41  k  42  Vict.  c.  76.] 


(A)  Tblbgbaph  Company. 

(a)  Duty  qf^aeto  delioery  of  telegram, 

1. — The  plaintiffs,  merchants  at  Valpahiiso,  re- 
ceiyed  tlm>agh  the  defendants  a  telegram  par- 
porting  to  oome  from  London  and  sd^reased  to 


them,  oideringalsxgeshipment  of  barley.  Nosooh 
meange  was  ever  in  fact  sent  to  the  plaintiffii. 
The  luisdelivery  of  the  meBsage  was  caused  by 
the  n^ligence  of  the  defendants,  and  occasioned 
heavy  loss  to  the  plaintiffB,  in  consequence  of  a 
fall  in  the  market  price  of  barley.  In  an  action  to 
recover  the  amount  of  this  loss, — Held  (affirming 
the  decision  below,  46  Law  J.  Bep.  C.P.  197 ; 
Law  Bep.  2  C.P.  D.  62)  that  there  was  no  duty 
owing  by  the  defendants  to  the  plaintiffs  in  the 
matter,  either  by  contract  or  law,  and  therefore 
no  action  would  lie.  iKmmv.  Reutcr'e  Telegraph 
Chtnpany  (14m.)  (App.),  47  Law  J.  Bep.  C.P.  I ; 
Law  Bep.  8  C.P.  D.  1. 

(b)  Purokaee  of  undertaking  by  Cfovemment: 
eompemation  to  qfficen, 

^.— By  the  Telegraph  Act,  1868  (31  k  32  Vict 
c.  110.  s.  8,  sub-s.  7),  officers  who  have  been  for 
a  fixed  period  in  the  employment  of  a  telegraph 
company  whose  undertaking  has  been  purchased 
by  the  Postmaster-General  under  the  provisions 
of  the  Act,  and  who  have  been  in  receipt  of  a 
yearly  salary,  or  of  remuneration  not  less  than 
601.  a  year,  are  entitled,  in  the  event  of  their 
receiving  no  offer  of  an  appointment  from  the 
Postmaster-Oeneral  in  the  telegraphic  depart- 
ment of  equal  value  to  that  held  under  the 
company,  to  an  annuity  by  way  of  compensation 
for  loss  of  their  office,  equal  to  a  certain  portion 
of  the  annual  emolument  derived  by  them  from 
their  office.    S.  was  an  officer  of  a  tel^;raph 
company  whose  undertaking  had  beenpurd^ased 
by  the  Postmaster-GFeneral,  and  was  entitled,  so 
£ELr  as  salary  and  term  of  office  were  concerned, 
to  compensation  under  the  Telegraph  Act,  1868. 
It  was  part  of  his  duty,  when  required,  to  travel 
on  the  company's  business.  When  he  so  travelled, 
his  ordinary  salary  ran  on,  but  his  additional 
expenses  were  paid  by  tiie  company,  who  agreed 
that  he  should  receive  certain  ized.  weekly  sums 
in  lieu  of  making  him  bring  in  an  account  of  his 
expenditure,  and   then  repaying   him: — Held 
(affirming  the  decision  of  the  Queen's  Bench 
Division,  46  Law  J.  Bep.  Q.B.  609 ;  Law  Bepw 
1  Q.B.  D.  668),  that  the  amoxmt  saved  by  S.  out 
of  the  sums  so  paid  to  him  for  travelling  ex- 
penses was  to  be  taken  into  consideration  in 
calculating  the  annual  emolument  derived  by 
him  from  his  office.    Reg.  v.  T%e  Poetwuuter' 
General  (App.)  47  Law  J.  Bep.  Q.B.  435 ;  Law 
Bep.  8  Q.B.  D.  428. 

Inhabited  hatue  duty :   UdbiUty  to  pay.    [See 
Inhabitbd  Housx  Duty,  4.j 

(B)  TBLBaBAX. 

8. — ^Notice  by  telegram  of  an  order  of  the 
Court  may,  under  certain  circumstances,  be 
sufficient  to  render  a  person  disobeying  the 
order  liable  to  committal  for  contempt ;  but  as 
the  liberty  of  the  subject  is  to  be  affected,  those 
who  allege  that  notice  in  fact  has  been  received 
must  prove  it  beyond  doubt.  Ex  parte  Smith; 
ea  parte  Langley;  in  re  Bishop  (App.)  49  Law 
J.  Bepu  Bankr.  1 ;  Law  Bep.  13  Ch.  D.  110. 
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A  sheriffs  officer  reoeiying  notioe  by  telegram 
of  bankniptcy  proceedings,  and  «  fortioH  of  an 
order  founded  upon  them,  if  he  has  any  doubt 
as  to  its  authenticity,  should  communicate  either 
with  the  Bankruptcy  Court  or  the  sheriff's  agent 
in  London,  to  find  whether  the  telegram  was 
correct.    Ibid. 

The  auctioneer  should,  under  similar  drcum- 
stances,  communicate  with  the  person  under 
whose  instructions  he  sells.    Ibid. 

The  doctrine  of  notice  through  the  medium  of 
an  agent  cannot  apply  to  the  case  of  a  sheriff's 
officer  who  hUs  no  actual  notioe  of  an  order,  and 
consequently  a  sheriff's  officer  cannot  be  com- 
mitted for  contempt  when  he  has  not  received 
notioe  of  the  order  of  the  Court,  although  such 
notice  has  been  received  and  the  order  diSobeyed 
by  his  subordinate.    Ibid. 

A  London  solicitor  who  obtains  an  order  of 
Court  restraining  a  sale  should  not  telegraph 
direct  to  the  auctioneer  or  sheriff's  officer,  but 
should  telegraph  to  a  solicitor  at  the  place  as 
agent  for  hun,  and  instruct  him  to  go  and  give 
notice  of  the  order.  The  person  affected  by  the 
order  would,  if  such  a  course  were  adopted,  have 
the  benefit  of  the  personal  responsibility  of  an 
officer  of  the  Court.    Ibid. 

Ikmage$forfwii-in'am>tm%8nonof,  [SeeDAMAOBS, 
17.] 

TENANT. 
[See  Landlord  and  Tenant;  Lbasb.] 

TBNANT-FOB-LIFB  AND  REMAINDEB- 

MAN. 

(A)  Bight  of  Tbnant-fob-lifb  to  Custody 

OF  Dbedb. 

(B)  Adjustment  of   Bblatiye  Bights   as 

bbtwbbn  Corpus  and  Income. 
(a)  Gift  cf farming  implements, 
(p)  Calls  on  shares, 
(e)  Gift  of  legacy  and  interest, 
(it)  peeping  down  interest :  eha/rge  of  debts, 

(e)  Settled  leaseh^flds :  oomptUsory  purchase, 
(/)  Cofwersion  of  wasting  property, 

(1^  Leaseholds, 

(2)  Long  annvities, 

(8)  JBf^oyment  in  specie  :  bonus, 
(g)  Renewable  leaseholds, 
(h)  Payment  by  tenant-for-Ufefor  benefit  of 
estate, 

(f )  AecumtUatUms  of  dividends  to  recoup 

advance  to  tenant'for'Ufe. 
(h)  Accumulation  of  income  beyond  twenty- 

one  years, 
(0  ValuaUon  qf  retersion. 


(A)  Bight  of  Tbnant  fob  Lifb  to  Custody 

OF  Pbbds. 

L— The  Court  will  not  interfere  with  the  right 
of  a  legal  tenant-for-life  in  possession  to  the 
custody  of  the  title  deeds,  unless  there  is  danger 
to  the  safety  of  the  deeds,  or  the  Court  is  carry- 


ing into  effect  the  trusts  of  the  property  and  the 
deeds  are  required  for  that  purpose.  Loathes  v. 
Loathes,  46  Law  J.  Bep.  Chanc.  662  ;  Law  Bep. 
6  Ch.  D.  221. 

(B)  Adjustment  of  Bblativb  Bights  as 
bbtwbbn  Corpus  and  Incomb. 

(a)  Gift  of  foaming  implements, 

2. — A  testator  gave  all  his  estate,  **  including 
all  my  fiurming  implements  and  stock,  live  and 
dead,"  to  his  wife  for  life,  and  after  her  decease, 
to  his  children.  And  he  declared  that  his  wife 
should  **  not  be  liable  to  account  for  any  dimi- 
nution "  in  the  farming  implements  and  stock : 
— Held,  that  the  wife  took  the  farming  imple- 
ments and  stock  absolutely.  Breton  v.  Moekett, 
47  Law  J.  Bep.  Chanc.  764  ;  Law  Bep.  9  Ch.  D. 
96. 

(b)  CaUs  on  shares, 

3. — ^A  testator  bequeathed  residuary  per- 
sonalty to  trustees  upon  trust,  either  to  continue 
existing  investments  or  sell  any  part  of  the 
estate,  and  invest  In  certain  stocks,  shares  and 
bonds.  He  directed  calls,  if  any,  which,  at  or 
after  his  death,  might  be  or  become  due  in  re- 
spect of  shares  for  the  time  being  constituting 
part  of  bis  residuary  personal  estate,  to  be  paid 
out  of  income : — Held,  that  the  direction  applied 
to  calls  on  railway  shares  held  by  the  testator 
at  his  death,  but  not  to  such  shares  acquired 
by  the  trustees.  JBevan  v.  Waterhouse,  46  Law 
J.  Bep.  Chanc  831 ;  Law  Bep.  3  Ch.  D.  762. 

Co)  Gift  of  legacy  and  interest, 

4«— A  testator  bequeathed  a  l^;acy,  '*with 
interest  for  the  same  from  my  decease,"  in  trust 
to  pay  the  income  to  A.  for  life,  and  then  to 
transfer  the  capitaL  Money  was  paid  by  the 
executors  from  time  to  time  on  account  of  the 
legacy: — Held,  that  the  legatee-for-life  was 
entitled  to  receive  such  a  proportion  of  such 
payments  as  would  represent  interest  on  each 
payment  from  the  date  of  testator's  death.  In 
re  Tinklef^s  Estate,  46  Law  J.  Bep.  Chana  136 ; 
Law  Bep.  20  Eq.  466. 

(d)  Keeping  down  interest :  charge  oj  delfts, 

6. — Where  a  testator  has  charged  his  real 
estates  with  debts,  the  tenant-for-life  of  the 
real  estates  must  keep  down  the  whole  of  the 
interest.  The  principle  of  AUhusen  v.  WhiitteU 
(36  Law  J.  Bep.  Chanc.  929 ;  Law  Bep.  4  Eq. 
296)  applied  to  real  estate.  Griesley  ▼.  The 
Earl  of  Chesterfield  (18  Beav.  288)  not  followed. 
Marshall  v.  Crowther,  Law  Bep.  2  Ch.  D.  199. 

(e)  Settled  leaseholds :  compulsory  purchase, 

6. — Where  leaseholds  settled  on  one  for  life 
with  remainder  over  are  purchased  compul- 
sorily  by  a  corporation  under  the  Lands  Clauses 
Act,  the  tenant-for-life  is  entitled  to  have  the 
fund  in  Court,  whether  the  income  therefrom 
would  be  more  or  less  than  the  net  rental  of 
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the  leMeboldi,  applied  so  as  to  prodnoe  an  an- 
nuity for  the  number  of  years  the  lesse  would 
have  mn.  Mhtm  v.  WoodKeai  (App.)f  49  Law 
J.  Rep.  Chanc.  820 ;  Law  Bep.  14  Ch.  D.  27. 

(/)  Qme&nifm  of  foiuting  fropmrty, 
(1)  Leamkoldi. 

7« — The  defaults  of  a  feme  trustee  during 
coverture  are  chargeable  to  her  husband.  Tes- 
tator appointed  his  wife  and  two  others  execu- 
tors and  trustees ;  directed  his  business  and  a 
leasehold  house  to  be  sold,  and  gave  the  residue 
(which  was  principally  leasehold  property)  to 
his  wife,  directing  that  if  she  married  again  it 
^ould  be  settled  to  her  separate  use  for  life — 
then  he  bequeathed  the  house  "  if  not  sold,  and 
the  money  settled  as  above  stated  and  all 
money,  &a,  so  settled  upon  her  for  her  life- 
time **  to  oertain  other  persons ;  but  if  bis  wife 
should  not  marry  again  he  left  the  property  to 
her  own  disposal  at  her  death.  The  widow 
married  again  two  years  after  the  testator's 
death ;  the  leaseholds  were  not  converted,  and 
she  received  the  entire  income  till  her  death, 
twenty-nine  years  afterwards,  by  which  time 
the  greater  portion  of  the  terms  of  years  had 
run  out.  Her  second  husband,  who  survived 
his  wife  and  her  oo-tmstees,  never  acted  in  the 
trust : — Held,  that  the  leas^lds  ought  to  have 
been  converted  upon  the  widow's  second  mar* 
rii^ge,  and  that  the  second  husband  was  liable 
as  a  trustee  having  legal  control  over  the  trust 
property,  for  a  breach  of  trust  in  permitting 
the  tenant-for-lif e  to  receive  the  entire  income 
of  the  unconverted  property.  In  re  Smith'i 
JBgtaU,  Clifford  v.  Washinffton,  48  Law  J.  B^. 
Chanc  206. 

The  husband  was  ordered  to  recoup  to  the 
trust  estate  the  difference  between  the  income 
of  the  leaseholds  received  by  himself  or  his 
wife  during  the  coverture,  and  the  dividends 
which  would  have  been  produced  by  a  sale 
thereof  at  the  time  of  her  marriage  and  invest- 
ment of  the  proceeds  in  consols.    Ibid. 

Bemble,  that  the  excess  of  income  thus  re- 
ceived by  the  tenant-for-life  must  be  held  as 
received  by  her  husband  through  her  hands. 
Ibid. 

8. — The  rule  that  residuary  property  of  a 
perishable  nature  is  to  be  converted  for  the 
benefit  of  those  entitled  in  remainder  will  not 
be  followed  in  a  case  where  a  testator  has 
given  his  tnistees  a  discretion  either  to  sell  or 
to  retain  the  property  in  specie  as  they  may 
think  fit.  Sfray  v.  Siggert,  49  Law  J.  Bep. 
Chanc.  819 ;  Law  Bep.  16  Ch.  D.  74. 

(2)  I,ong  annwtiei. 

9.— Gift  of  residue  of  real  and  personal 
estate  to  trustees  upon  trust  to  pay  rents  and 
profits  to  testator's  widow  for  life,  followed  by 
bequests  of  leaseholds  (without  direction  for 
conversion)  and  of  moneys,  with  ultimate  gift 
of  residue  equally  to  five  persons  nomiTiatim. 
Power  to  the  tnistees  to  allow  moneys  to  re- 


main in  nme  state  of  inTestment  as  at  tes- 
tator's decease,  unless  dronmstanoes  should 
render  it  advisable  to  dispose  of  his  bank 
shares : — Held,  that  the  widow  was  not  entitled 
to  enjoyment  in  specie  of  oertain  long  annui- 
ties belonging  to  Ihe  testator,  but  that  the 
same  must  be  treated  as  converted.  Order  as 
in  Brown  v.  ffettatlf  (Iaw  Bep.  2  Chanc.  751). 
Porter  v.  Baddeley,  Law  Bep.  6  Ch.  D.  642. 

-  (8)  Ef^ofment  in  opeeie :  hon^o, 

10* — ^A  testator  gave  by  his  will  all  the  resi- 
due of  his  estate,  including  his  furniture  and 
property  over  which  he  had  a  general  power  of 
appointment,  to  A.  L.  After  the  date  of  the 
will  he  mairied  a  second  time,  and  then  exe- 
cuted a  codicil,  giving  to  1^  wife  the  income  of 
his  entire  estate^  and  postponing  the  payment 
of  all  l^:acies;  and  the  distribution  of  all  es- 
tates veiS^ed  in  him,  or  over  which  he  could 
appoint,  until  after  her  decease: — Held  (by 
James,  L.J.,  and  Thesiger,  L.J.,  aflSrming  Hall, 
y.C,  but  Baggallay,  L.J.,  dissenting),  that  there 
was  no  suflScient  evidence  of  an  intention  that 
the  widow  should  enjoy  the  estate  in  specie  ex- 
pressed in  the  will  and  codicQ,  and  that  the 
usual  rule  for  the  conversion  of  l^e  estate  must 
be  applied.  Maodonald  v.  IrHne^  47  Law  J. 
Bep.  Chanc.  494 ;  Law  Bep.  8  Ch.  D.  101. 

The  testator  bequeathed  a  house  held  on  a  lease 
for  lives,  and  a  policy  of  assurance  for  8,0002. 
on  one  of  the  lives,  with  all  bonuses  and  addi- 
tions, to  be  settled  on  B.  L.  and  her  children, 
"she  paying  the  future  premiums  in  respect 
thereol"  The  testator  had,  during  his  life, 
taken  the  bonuses  by  way  of  reduction  of  pre- 
mium:—Held  (affirming  Hall,  V.C),  that  the 
bonuses  must  be  added  to  the  policy ;  but  held 
(reversing  Hall,  Y.C),  that  the  premium  was 
not  cha^;ed  on  the  rents  of  the  leaseholds, 
which  were  given  by  the  codicil  to  the  plain- 
tiff for  her  life,  but  ought  to  be  paid  by  E.  L., 
or  be  raised  by  a  charge  on  the  polipy.    Ibid. 

(f)  Benewable  leateholdt. 

U. — ^A  testator  bequeathed  his  share  in  re- 
newable leaseholds  (whidi  he  expressed  himself 
to  be  entitled  to  xmder  a  lease,  but  which  were 
in  fact  held  under  a  trust,  whereby  the  entirety 
was  vested  in  trustees  with  powers  for  renewal) 
upon  trust  to  renew  the  lease  from  time  to  time 
out  of  the  income,  and  to  divide  the  surplus 
during  his  wife's  life  as  therein  mentioned,  with  a 
direction  that  after  her  decease  the  same  should 
fall  into  his  residuary  estate ;  and  he  empowered 
his  executors  at  any  time  to  sell  the  leaseholds 
and  invest  the  proceeds  in  consols.  Benewal 
having  become  impossible, — Held,  that  the  will 
shewed  not  a  mere  discretionary  power  for  the 
trustees  to  renew,  but  a  paramount  intention 
that  the  property  should  be  enjoyed  in  succes- 
sion, and  that  therefore  the  remainder  of  the 
term  must  be  sold,  and  the  renewal  fund  treated 
as  capital,  and  not  paid  to  the  tenante-for-Ufa 
Tardiff  v.  BoHnson  (27  Beav.  629  n.),  distin- 
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gnlahecL     3faddif  v.  SkU  (App.)»  ^^  ^^^  J* 
Bep.  Obano.  791 ;  Law  Bep.  S  Ch.  P.  327. 

12.— A  testator  made  his  will  in  1861.  and 
thereby  gave  renewable  leaseholds  to  his  wife 
for  life  and  then  oyer,  and  gave  his  personal 
estate  to  trustees  upon  tmst  to  repair  and  in- 
sure and  renew  his  leaseholds  at  the  accustomed 
times,  and  then  to  pay  the  annual  proceeds  to 
his  wife  for  life,  and  alter  her  death  to  pay  the 
ooipus  to  charities.  The  testator  died  in  1873. 
The  time  for  renewing  the  leaseholds  had  ex- 
pired at  the  time  of  his  death,  and  renewal  had 
become  impossible :— Held,  that  the  trust  for 
renewal  had  failed  altogether.  Held,  also, 
that  dilapidations  on  the  leaseholds  at  the 
death  of  testator,  must  be  provided  for  out  of 
the  coipus  of  the  personal  estate.  Pinfold  v. 
ShUUngford,  46  Law  J.  Bep,  Chano.  491. 

18.— A  tenant-for-Ufe  of  leaseholds  for  years 
is  not  to  contribute  to  the  expense  of  renewal 
beyond  a  proportion  calculated  in  reference  to 
the  extent  of  his  enjoyment  of  the  newly- 
created  interest,  although  the  settlement  may 
contain  a  trust  for  renewal  out  of  rents  and 
profits.  Semble.  Itaae  v.  Wallt  46  Law  J. 
Bep.  Chanc.  676 ;  Law  Bep.  6  Ch.  D.  706. 

The  tenant-for-life  of  freeholds  and  lease- 
holds devised  in  strict  settlement,  purchased 
the  reversions  in  fee  of  two  of  the  leaseholds 
which  were  then  (subject  to  the  life  estate) 
vested  absolutely  in  the  first  tenant  in  taiL 
One  of  the  reversions  was  conveyed  to  the 
tenant-for-life  to  hold  upon  the  trusts  of  the 
will : — Held,  that  the  first  tenant  in  tail  was  as 
against  the  remaindermen  entitled  to  an  in- 
terest in  the  enfranchised  property  equal  to  tiie 
residue  of  the  extinguished  term.    Ibid. 

The  other  reversion  was  conveyed  to  the 
tenant-for-life  absolutely :— Held,  tiiat  the  en- 
franchised property  did  not  follow  the  limita- 
tions of  the  settled  freehold,  but  became 
Tsubject  to  the  estate  and  charge  of  the  tenant- 
for-life)  the  absolute  properiy  of  the  first 
tenant  in  tail.    Ibld« 

14. — ^Where  a  testator,  possessed  of  lease- 
holds which  he  was  bound  by  a  covenant  in 
the  lease  to  renew,  gave  his  estate  to  one 
for  life,  and  afterward  upon  trust  to  sell  and 
pay  certain  legacies,  and  pay  the  residue  to  a 
charity, — Held,  that  the  costs  of  a  renewal  ob- 
tained during  the  life  tenancy  were  payable  out 
of  the  testator's  general  assets,  and  not  out  of 
the  impure  personalty  alone.  Trail  v.  JaeJtion, 
46  Law  J.  Bep.  Chanc.  684;  Law  Bep.  4  Ch.  D.  7. 

16. — Lands  let  on  lease  for  lives,  with  right 
of  perpetual  renewal  at  the  same  rent  on  pay- 
ment of  a  fine  on  the  dropping  of  each  life,  were 
settled  to  the  use  of  A.  for  Ufe  with  remainder 
over,  and  the  settlement  contained  powers  of 
leasing  at  rack  rent  only,  and  of  sale  and  ex- 
change, with  a  declaration  that  moneys  arising 
from  any  sale  should  be  laid  out  in  land  to  be 
settled  to  the  same  uses : — Held  (reversing  the 
decision  of  one  of  the  Vice-Chancellors),  that 
the  tenant-for-life  was  entitled  to  all  fines  pay- 
able on  renewals,  under  the  original  lease, 
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during  his  Ufa.  Bfi§9t9cJi0  v.  Brigttookd  (App.), 
47  Law  J.  Bep.  Chana  817 ;  Law  Bep.  8  Oh.  D. 
637. 

(A)  Paymenii  hy  tenant-fbt'ltfe  for  heneftt  of 

16. — A  tenant-for-life  of  residuary  estate 
which  comprised  an  annuity  and  a  policy  on 
the  life  of  the  annuitant  paid  premiums  upon 
the  policy,  which  the  trustees  had  power  to  re- 
tain in  specie  and  keep  up: — Held,  that  the 
payments  had  been  made  for  the  benefit  of  the 
estate,  and  were  not  repayable.  In  ro  WoMglCi 
Tnuti,  46  Law  J.  Bep.  Chanc.  629. 

Payment  of  9uooeuUm  duty :  right  of  tenant-for- 
life  to  he  recouped,    [See  8uccESSi0li  Duty, 

7.] 

(i)  Aoeumulaition  of  dividendi  to  reeeup 
adeanee  to  tenant-for-Ufe, 

17. — Devise  of  real  estate  in  strict  settle- 
ment with  direction  that  residuary  personalty 
should  be  laid  out  in  purchase  of  land  to  be 
settled  to  same  uses.    Deed  by  testator  subse- 

auent  to  will  assigning  specific  personalty  to 
iie  persons  named  as  trustees  and  executors  of 
his  will  upon  trusts  not  referring  to,  but  corre- 
sponding with,  the  trusts  of  the  will,  except  in 
one  remote  contingency.  The  mansion-house 
requiring  to  be  rebuilt,  the  Court  ordered,  on 
the  application  of  the  tenant-for-life,  that 
24,000Z.  out  of  the  personalty  comprised  in  the 
deed  should  be  advanced  to  him  to  pay  for  the 
rebuilding,  and  that  out  of  the  same  fund 
40,0002.  should  be  set  aside  and  the  dividends 
accumulated  for  twenty  years  until  an  amount 
of  24,0002.  should  be  saved  to  recoup  the  same 
fund.  JDonaldeon  v.  Donaldion^  Law  Bep.  3 
Ch.  D.  743. 

(It)  Aocumidation  cf  income  beyond  twenty-one 

yeart, 

18. — ^Where  the  income  of  a  particular  fund 
is  directed  by  a  testator  to  be  accumulated  for 
more  thsji  twenty-one  years  from  his  death,  and 
the  residue  of  the  personal  estate  is  given  to  A. 
for  lifct  with  remainder  over,  the  income  of 
the  particular  fund,  and  of  the  accumulations, 
forms,  after  the  twenty-one  years,  part  of  the 
income  of  the  tenant  for  life,  and  does  not  isXi 
into  the  capital  of  the  residue.  In  re  PhiUipe, 
PMUipe  V.  Lety,  49  Law  J.  Bep.  Chanc.  198. 

(Q  VmkkMon  of  re9eriion, 

19, — Bequest  of  reversionary  interests  to 
A.  for  life,  with  remainders  over.  A.  died  shortly 
before  the  reversionary  interests  fell  into  pos- 
session :— Held,  that  A.*s  estate  was  entitled  to 
4  per  cent,  on  Uie  value  of  the  reversion,  calcu- 
lated as  at  the  end  of  a  vear  from  the  death  of 
the  testatrix,  and  assuming  that  the  reversion 
would  faU  in  when  it  in  fact  did.  WUHnton  v. 
Ihmeain  (83  Beav.  467)  followed.  Wright  t. 
Lamherty  Law  Bep.  6  Oh.  D.  649. 
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TBNANT-FOB.LIFE— THAMES. 


OofMeniotion  for  u^wriautly  qfeiftimg  land. 
[See  Lands  Glausbs  Act,  6.] 

Bhirloomt :  Male  cff  at  inttanoe  of  tenant-far'Ufi, 
[See  Heirlooms,  1.] 

Power  of  leanng :  eovenant  hy  tenant-for-l^fe  to 
grant  lease  in  revertion  eanteetant  on  determv- 
nation  of  tubntting  term,  [See  Chabitt,  28.] 

Poweri  of:  Placet  of  Wonhip  Sitet  Aet.  [See 
Plaoks  of  Wobship  Sitbs  Act.] 

Power  of  tale  :  exerdteof  trftor  death  of  tonawt- 
for-Ufe.    [See  PowEB,  26.] 

Waite :  right  to  procoedt  of  timber,  [See 
WaBTB,  2.] 


TENANT  IN  COMMON. 

1, — The  owner  of  two  adjoining  premises 
granted  one,  subject  to  a  proviso  that  the  wall 
between  them  should  remain  a  "  party  wall :" 
— Held,  that  the  wall  was  held  by  the  adjoin- 
ing owners  as  tenants  in  common.  One  tenant 
in  common  of  a  wall,  raised  a  portion  for  the 
purpose  of  supporting  the  end  of  a  shed : — 
Held,  that  the  other  tenant  in  common  was 
justified  in  removing  the  raised  part  of  the  wall. 
Watton  V.  Oray,  49  Law  J.  Rep.  Chanc  243 ; 
Law  Rep.  14  Ch.  D.  192. 

2. — A  partition  between  two  or  more  persons 
may  be  effected  through  a  power  of  sale  and 
exchange.  In  re  Frith,  46  Law  J.  Rep.  Chanc. 
780 ;  Law  Rep.  3  Ch.  D.  619. 

By  a  marriage  settlement,  an  undivided  moiety 
of  lands  was  vested  in  trustees,  who  were  thereby 
empowered  to  sell,  dispose  of  and  convey  the 
same,  or  any  part  thereof,  by  way  of  sale,  for 
such  a  price  in  money,  or  by  way  of  exchange 
for  such  equivalent  in  other  lands,  as  they  should 
deem  reasonable;  and  for  that  purpose  to  re- 
voke the  old  and  to  limit  new  uses  of  the 
same.  In  pursuance  of  an  agreement  for  parti- 
tion, the  trustees,  in  exercise  of  the  aforesaid 
power,  revoked  the  uses  of  an  undivided  moiety 
of  one  part  of  the  lands,  and  appointed  the 
same  to  the  use  of  the  owners  of  the  other  un- 
divided moiety,  in  consideration  of  an  undi- 
vided moiety  of  the  other  parts  or  part  of  the 
lands  being  conveyed  to  the  trustees  of  the  set- 
tlement : — ^Held,  that  a  vidid  partition  of  Uie 
estate  was  thereby  effected ;  and  semble,  that 
a  partition  between  any  number  of  owners  of 
undivided  shares  of  real  estate  may  be  effected 
under  similar  powers  of  sale  and  exchange. 
Ibid. 

8. — ^Where  two  partners  in  a  farming  business 
purchased  the  share  of  a  third  in  real  estate 
used  for  partnership  purposes  and  continued  so 
to  use  it,  and  the  land  was  conveyed  to  them 
as  joint  tenants, — Held,  that  they  were  in  fact 
tenants  in  common.  Daviet  v.  Oamet,  Law  Rep. 
12  Ch.  D.  813. 

Party  mail ;  rights  at  to,  in  metropoUt  a/nd  at 
Common  law,    [See  Mbtbopolis,  1.] 


TENANT-IN-TAIL. 

JHtentaiUng  deed :  protector.  [See  TOWB  ABD 
Rbcovbbibs  Act.] 

DitentaiUng  deed :  equitable  estate  tail  ef  mar' 
ried  woman:  eurtesy.  [See  Husband  and 
Wife,  42.] 

Disentailing  deed :  Itinatuft  estate :  oonseni  ef 
Court  as  protector.    [See  Lunatic,  16.] 

lAtnatie^s  estate :  permanent  improcefocnts.  [See 
Lunatic,  13.] 

Renewable  leaseholds:  purchase  of  reversion, 
[See  Tenant-fob-ufb,  13.] 

Payment  out  of  Court  to.  [See  Lands  Clauses 
Act,  84 ;  Settled  Estates  Act,  9.] 

Vesting  order :  trustee  ef  unsound  mind.  [See 
Tbustee  Acts,  16.] 

TENANT  PUR  AUTRE  VIE. 
Production  of  cestui  que  vie,     [See  Cestui 

QUE  VIE.] 

TENDER. 

Where  the  amount  payable  as  a  composition 
of  a  debt  due  was  tendered  to  the  derk  of  the 
creditor,  who  was  a  solicitor,  and  the  clerk  re- 
fused to  receive  the  money,  saying  that  his 
master  was  out  and  that  he  had  « no  instruct 
tions," — Held  (per  Coleridge,  C.J.,  <fii».*  Denman, 
J.),  a  good  tender.  Finch  v.  Boning,  Law  Rep. 
4  C.P.  D.  143. 

Bingham  v.  AUpoH  (1  Nev.  &  M.  398)  distin- 
guish^, as  there  the  dork  said  that  he  had  "no 
authority."    Ibid. 

Acceptance  of.    [See  Contract,  17.] 

At  hearing  of  bankruptcy  petition,  [See  Bank- 
buptct,  C  7.] 

By  contractors :  implied  warranty :  plans  and 
tpeoijieationt.    [See  Contract,  38.] 

Part  of  debt:  refiual,  [See  Bankbttptct, 
C4.] 

To  one  of  teveral  creditort.  [See  Bankbuptct, 
M30.] 

TERMS. 

Legal  year :  totting  aside  award,  [See  Abbi- 
TBATION,  20.] 

TEST  ACTION. 
[See  Pbactiob,  F  2 ;  G  2 ;  EE  6.] 

TESTAMENTARY  EXPENSES. 
[See  Administbation,  63 ;  Pbobate,  37.] 

THAMES. 

(A)  Consebyanct  Act  :  Riparian  Owner, 

(B)  Watbbmen  Act. 


THAMS&-TIME. 
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(A)  OONSBBYANOT  AOT :  BiPABIAN  OWNEB. 

1, — There  is  no  distinctioii  between  the  posi- 
tion of  a  riparian  owner  of  land  abntting  on  a 
tidal  and  that  of  an  owner  of  land  abutting  on 
a  non-tidal  stream,  as  far  as  regards  right  of 
access  from  the  stream  to  his  own  land,  and 
vice  verta.  Lyon  y.  The  Wardens,  ^c,  of  the  Fish' 
mongers*  Compeuny  and  the  Conservators  of  the 
River  Thames  (H.L.)f  ^6  Law  J.  Rep.  Ghanc.  68 ; 
Law  Rep.  1  App.  Cas.  662. 

Snch  right  of  access  is  a  private  right  dis- 
tinct from  the  right  of  navigating  the  stream, 
which  is  common  to  the  riparian  owner  and  the 
rest  of  the  public ;  and  it  is  not  to  be  inter- 
fered with  by  a  license  to  embank,  nnder  sec- 
tion 53  of  the  Thames  CJonservancy  Act,  1857 
(20  &  21  Vict.  c.  147),  but  is  protected  by  sec- 
tion 179  of  that  Act.    Ibid. 

JRateable  ooeupation :  derriek  on  Thames.  [See 
Bates,  6.] 

(B)  Watermen  Act. 

2. — By  section  66  of  the  Thames  Watermen 
Act,  1859,  no  barge,  &c.,  shall  be  worked  or  na- 
vigated within  the  limits  of  this  Act,  unless 
there  be  in  charge  of  such  craft  a  lighterman 
duly  licensed  or  an  apprentice  qualified  as  there- 
inbefore mentioned :— Held,  that  barges  in  tow 
of  a  steamer  were  being  "  worked  and  navi- 
gated "  within  the  meaning  of  the  Act ;  and 
that  it  was  necessary,  in  order  that  the  require- 
ments of  the  Act  should  be  complied  with,  that 
there  should  be  some  person  duly  qualified  in 
charge  of  each  barge.  EUnore  v.  Svavter,  47 
Law  J.  Rep.  M.C.  8  ;  Law  Bep.  3  C.P.  D.  116. 

ColHiion :  infringement  of  Thames  by-laws, 
[See  Shipping  Law,  E  26.] 

Pilotage  compulsory  on,  [See  SmppiNa  Law, 
Bl.] 

•    THEATBB. 

[Statutory  regulations  as  to  theatres.    41  & 

42  Vict.  c.  32.  ss.  11-13,  21-23  (Metropolis); 

43  &  44  Vict.  c.  20.  s.  43.  sub-s.   6  (Sale  of 
Liquors).] 

A  new  renter  of  Drury  Lane  Theatre  under 
1  Q(eo.  4.  c.  Ix.  is  entitled  to  a  free  admission  to 
any  disengaged  stall,  the  stalls  being  a  portion 
of  the  "usual  audience  part  of  the  theatre** 
within  the  meaning  of  section  3  of  that  Act. 
But  it  was  held  (reversing  the  decisibn  of  the 
Court  below,  44  Law  J.  Bep.  C.P.  53),  that  when 
once  the  new  renter  has  given  up  his  ticket  and 
been  shewn  to  a  seat  in  that  portion  of  the 
usual  audience  part  to  which  he  firat  seeks  admis- 
sion, he  is  entitled,  during  the  remainder  of  the 
performance,  to  no  greater  privilege  than  an 
ordinary  member  of  the  public  who  has  been 
admitted  by  payment  to  that  portion  of  the 
usual  audience  part  of  the  theatre.  Ba/nney  v. 
Chatterton  (App.),  45  Law  J.  Bep.  C.P.  293. 

Theatrical  engagement :  performance  prevented 
by  iUness:  condition  precedent,  [See  Con- 
tract, 80,  81.] 


THBLLUS60N  ACT. 

A  testator  gave  property  upon  trust,  after  the 
second  marriage  of  his  widow,  to  pay  to  her 
out  of  the  income  an  annuity,  and  during  her 
life  to  invest  the  surplus  income,  and  after  her 
death  he  directed  certain  legacies  to  be  paid 
out  of  the  trust  fund  and  accumulations  of  in- 
come, and  gave  the  residue  thereof,  after  answer- 
ing the  purposes  aforesaid,  to  A.  The  widow, 
having  married  again,  lived  more  than  twenty- 
one  years  after  the  testator's  death:  —  Held 
(affirming  the  decision  of  Hall,  V.C,  46  Law  J. 
Bep.  Chuic.  622),  that  there  was  no  gift  to  the 
residuary  legatee  entitling  him  to  payment  of 
the  fund  or  income,  subject  to  a  provision  for 
the  aonuity  and  legacies,  before  the  death  of 
the  annuitant,  and  that  the  surplus  income,  ac- 
cruing when  the  trust  for  accumulation  had 
failed,  was  undisposed  of.  Weai.herall  v.  Thorn- 
burgh  (App.),  47  Law  J.  Bep.  Chanc.  658 ;  Law 
Bep.  8  Ch.  D.  261. 

[And  see  Tsnant-fob-lifb,  18.] 


THIBD  PABTY. 
[See  Pbaotiob,  W  76-85.] 

THBKATS. 

Testatrix  prevented  by  force  and  threats  from 
altering  her  wiU :  practice.  [See  Probate, 
3L] 

THBBSHINQ  MACHINES. 
[Statutory  regulations.    41  Sc  42  Vict.  c.  12.] 

TICKET. 

Passenger  travelling  without.  [See  Bailwat, 
14-18.] 

Condition  on  bach  of  effect  of  [See  Carrier, 
8,  9.] 

TIDAL  BIVBB. 
[See  BivER.] 

TIKBEB. 

[See  Frauds,  Statute  of,  4 ;  MORTGAaE,  10 ; 

Waste,  8.] 

TIME. 

[Expressions  of  time  occurring  in  Acts  of 
Parliament,  deeds  and  other  legal  instruments, 
defined  to  refer  in  the  case  of  Great  Britain  to 
Greenwich  time,  and  in  the  case  of  Ireland  to 
Dublin  time.    43  &  44  Vict.  o.  9.] 

Appeal,  for,    [See  PRAcrriOE,  B  24-69.] 

Computation  of:  delivery  of  list  qf  members 
of  compamiy  to  registrar  within  fourteen  days 
after  general  meeting.    [See  Cojipant,  0  8.] 
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TDil^TBADB  MJkfiK. 


IHimisialofacHomfariMuUsfptmoutiam.  [See 
Pbactigb,  H  2»  3,  4.] 

-K»#vi««»*  ^de<ftw,ffr,    [See  Pkaotiob,  1 2.] 

.KumM  of  the  oorOraet,  when  time  i^  of.  [See 
Shipping  Law,  D  4 ;  Spboific  Pkbfobx- 
ANCB,  26;  Yendob  akd  Pubchabbr,  16, 17.] 

IVaoHofu  of  day :  keeping  dog  without  Ueetue. 
[See  Dog  Licbhsb.] 

Cfwingtimetoprineipal  [See  PBDf OIFAL  ABD 
SURBTY.  16,  17.] 

Information  hrforejMitieeg.  [See  HIGHWAY,  14 ; 

JUBTIOB  OF  THB  FBAOB,  9 ;  PUBUO  HBALTH 

Act,  16.] 

Motion  to  oommit,    [See  Babkbuptct,  M  23.] 

yifw  trial,  motion  for.    [See  PBAOnoB,  T 1-14.] 

Prooeedinffi  under  Local  Chvemment  Aot,  [See 
Public  Hbalth  Act,  25-28.] 

Senteneo  of  erimAnai.    [See  iMPBlBOKifBH^.] 

Statute,  of  operation  of,    [See  Statuti^  1.] 

Tfoenty-one  dayt^  reHdenoe  in  Scotland,  [See 
DlYOBCB,  12.] 

TIME  POLICT. 
[See  Mabibb  Xhsubanob,  10>  28.] 

TTTHB  OOMKUTATION  MAP. 
[See  BviDBBOB,  16.] 

TITHES. 

[The  Tithe  Commutation  Acts  amended.  41 
&  42  Vict.  o.  42.] 

TITLE. 
[See  Spbouic  Pbbfobmancb;  yBNiK)B  and 

PlTBCHABBB.] 

Of  hook :  copyright  in,    [See  Coptbighi;  2,  3.] 

TITLE  DEEDS. 

DeUoery  upqf:  power  to  order,  [See  MOBT- 
GAGB,  23.] 

JRuing  deed :  redemption  :  action  by  mortgagor 
for  indemnity,    [See  Hobtgagb,  20.] 

Mortgage  hy  depoHt  qf,  [See  Mobtgagb,  23, 
86,  38.] 

JHght  of  tenant'for-l^e  to  outtody  of,  [See 
Tbkabt-fob-lifb,  1.] 

Solicitor's  Hen  on.    [See  Solioitob,  29-36.] 

TITLE  PAGE. 
[See  Tbadb  Mabk,  24.] 

TOBACCO. 

[Statutory  regulations  as  to  duties,  &o.  41  Sc 
42  VicL  c.  16.  ss.  3,26;  42  &  43  Vict,  c  21.  ss. 
*.27.] 


TOLL. 

WheT<e  a  local  Act  authorises  a  proprietor  of 
land  to  exact  a  toll,  he  must  provide  the  aooom- 
modation  for  which  the  toll  is  exacted.  Aiton 
▼.  Stephen  (H.L.  So.),  Law  Bep.  1  App.  Gas. 
466w 

Gnutruetion  of  Aoti  of  Parliament  impoting 
toUs  on  the  public.    [See  Bailwat,  20.] 

Pier  eompany :  publication  of  rate  authorited. 
[See  PiBBS  ABD  Habboubs,  1.] 

[AndseeOoiiOHiALLAW,  19;  Bailwat,  22.] 

TOMB. 

Bequegt  for  repaH/r  of  tomh.  [See  Chabitt,  12, 
13.] 

Inscription  on  tombstone:  ** reverend : "  diS' 
senkng  mimster.  [See  Chubch  abd  Clbbgt, 
11.] 

TOBT. 
Aetionfoundsd  on :  costs,    [See  Costs,  14-18.] 

TOTAL  LOSS. 
[See  liABIBB  INSTTBANGB,  18-22.] 

TOWAGE. 
[Bee  Shipping  Law,  V.] 

TOWINO  PATH. 
[See  Lbb  Consbbvancy  Boabd.] 

TOWN. 

Meaning  iff  word :  construction  4(f  statute,  [See 
Public  Hbalth  Acts,  39.] 

TOWN  AGENT. 
[See  Solioitob,  16.] 

TOWNSHIP. 
Liability  to  repair  highway.  [See  Highway,  6.] 

TBADE. 

Covenant  not  to  carry  on  business.  [See  Coyb- 
nant,  6-10.] 

Employing  testator's  assets  in.  [See  E  XBC  utob, 
21.] 

Iiyury  to ,'  Ubd.    [See  Libbl,  8,  11, 18-16.] 

BeitraAnt  of,  [See  Cotbnant,  2-4;  OoK- 
TBACT,  4-6.] 

TBADE  MABE. 

(A)  Bbgibtbation  of. 

(a)  Under  Trade  Marhs  Segistration  Act, 
1876. 
(1)  Marh  capable  qf  registration. 
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(2)  OjfpaHUan  to  appUeoHon  to  re- 
gitter, 

(5)  (Mton  matrJu :  committee  (^  ex* 

ports. 
(4)  Rnmnal  from  register. 

(6)  Costs  of  unsuooes^ful  applicant, 
(6)  Under  Copyright  Act,  1862. 

(B)  INFRIKOBMENT  OF. 

(a)  Right  to  it^unction. 

(>)  Property  in  mark  :  custom  qf  trade, 

(0)  Use  qf  name  cowneoted   with  empi/red 

patent, 
(d)  Name  of  coUierg, 
(0)  Name  of  shop :  intention  to  deceive, 
if)  Fraud  or  fNisrepresentoHon. 
(g)  Musical  publication:  title  page, 
(h)  Battles  impressed  with  name  of  trader, 
(Q  Article  not  manufactured  by  trader, 
{i)  Secret  preparation :    use  of  name  of 

discoverer. 
(2)  Pracftice  in  amotion  for. 

(1)  Discovery :  names  of  consignees. 

(2)  Costs:  lien. 

[Amendment  of  the  Trade  Marks  Registration 
Act,  1876.;| 

[Bztension  of  time  for  registration  of  certain 
trade  marks.    40  &  41  Yict  c.  86.] 


(A)  BsaiST&ATION  OF. 

(a)  Under  Trade  Marks  Begistration  Act,  1876. 
(1)  Mark  capable  of  registration, 

1. — ^A  mere  word  is  not  capable  of  registra- 
tion as  a  trade  mark  under  section  10  of  the 
Trade  Harks  Begistration  Act^  1876.  In  re  The 
Trade  Marks  I^gistraHon  Act,  1876 ;  ex  parte 
Stephens,  46  Law  J.  Bep.  Ghana  46 ;  Law  Bep^ 
3  Ch.  D.  669. 

2. — A  single  letter  which  has  been  used  by  a 
firm  as  a  trade  mark  before  the  passing  of  the 
Trade  Marks  Begistration  Act,  1876,  is  not  a 
trade  mark  withhi  the  definition  contained  in 
section  10  of  that  Act,  and  cannot  be  registered 
thereunder.  In  re  Mitchell's  Trade  Mark,  46 
Law  J.  Bep.  Chanc.  876 ;  Law  Bep.  7  Ch.  D.  36. 

3.— Whatever  has  been  used  in  accordance 
with  law  as  a  trade  mark,  and  protected  as  such 
before,  the  passing  of  the  Trade  Marks  Begistra- 
tion Acts,  1876  and  1876,  may  be  registered 
under  them.  In  re  The  Trade  Marks  Uegistra- 
tion  Acts  and  Barrows  4'  Sons,  46  Law  J.  Bep. 
Chanc.  450;  Law  Bep.  6  Ch.  D.  353. 

Initials,  coupled  with  a  sjnnbol  or  word,  are 
trade  marks  within  the  Acts.    Ibid. 

4* — Begistration  of  Initiais  coupled  with 
symbols.  In  re  The  Trade  Marks  Begistration 
AatSf  1876  and  1876,  and  In  re  Messrs.  Barrows 
^  Sons  (App.),  46  Law  J.  Bep.  Chanc.  725 ;  Law 
Bepi;  6  Ch.  D.  353. 

5, — ^When  a  mere  word,  not  used  as  a  trade 
mark  before  the  Trade  Marks  Begistration  Act, 
is  put  on  the  register,  any  dealer  who  has  used 
the  word  in  his  trade  in  connection  with  or 
as  desoriptiye  of  an  article  in  which  he  deals,  is 


a  person  aggrieved  by  the  registration,  within 
the  meaning  of  section  5.  In  re  The  Trade 
Marks  Registration  Act,  1875.  Rose  v.  Evans, 
48  Law  J.  Bep.  Chanc.  618. 

Semble,  user  before  the  Act  of  a  word  as  part 
of  a  trade  mark,  is  not  sufficient  to  render  the 
word  registrable  as  a  mark.    Ibid. 

Whether  the  scientific  name  of  a  particular 
tree,  limetta,  is  a  distinctive  word  capable  of 
registration  as  an  old  mark  in  respect  of  lime 
juice,  a  product  of  the  tree,  or  preparations  of 
lime  juice,  qusre.    Ibid. 

6. — B.  &  Co.  applied  under  the  Trade  Marks 
Begistration  Act,  1875,  to  register  the  word 
"Tod  *'  written  in  Arabic  characters,  as  a  trade 
mark.  The  Begistrar  of  Trade  Marks  declined 
to  register  the  mark,  stating  that  he  was  acting 
in  accordance  with  a  regulation,  established  for 
his  guidance  by  the  Commissioners  of  Patents, 
that  applications  to  register  words  in  foreign 
character  could  not  be  entertained  : — Held  (by 
Bacon,  Y.C,  and  by  the  Court  of  Appeal),  that 
the  Comniissioners  of  Patents  had  no  power  to 
make  the  rule  referred  to,  and  that  B.  &  Co. 
were  entitled  to  have  their  trade  mark  regis- 
tered. In  re  Rotherham  4'  Sons*  Trade  Mark 
(App.),  49  Law  J.  Bep.  Chanc.  511 ;  Law  Bep. 
14  Ch.  D.  585. 

7, — The  Court  will  under  rule  19  direct  a 
trade  mark  to  be  registered,  if  satisfied  of  its 
dissimilarity  to  marks  actually  registered,  with- 
out enquiring  whether  it  be  distinguishable 
from  other  marks  the  subject  of  pending  appli- 
cations to  register.  In  re  The  Tirade  Marks 
Registration  Acts  ;  in  re  Dugdale's  Application^ 
49  Law  J.  Bep.  Chanc.  303. 

Semble,  when  a  trade  mark  is  claimed  con- 
sisting of  a  device  associated  with  certain  words, 
those  words  may  be  regarded  in  estimating  the 
distinctiveness  of  the  mark.    Ibid. 

8.— "The  plaintifEs  had,  for  fifteen  years  and 
upwards,  manufactured  and  sold  a  medicine 
under  the  name  of  *' Beinhardt's  Celebrated 
Family  Salve,"  and  in  the  year  1876  they  regis- 
tered the  words  **  Family  Salve  "  as  their  tnde 
mark  in  connection  with  such  medipine,  under 
the  Trade  Marks  Begistration  Acts.  The  de- 
fendant in  1868  registered  at  Stationers'  Hall  a 
similar  preparation  under  the  title  of  *'  Spald- 
ing's Universal  Family  Salve,"  and  he  had  since 
manufactured  and  sold  the  salve  under  that 
name.  Both  salves  were  sold  in  packets  en- 
cased in  wrappers  bearing  the  above  titles  in 
full,  but  the  wrappers  were  so  folded  that  until 
the  packets  were  opened  the  words  **  Family 
Salve  "  alone  were  visible.  In  an  action  by  the 
plaintiffs  for  an  injunction, — ^Held,  that  the 
words  "  Family  Salve  "  were  both  a  **  distinctive 
heading,"  and  also  *<  special  and  distinctive 
words  used  before  the  passing  of  the  Act," 
within  section  10  of  the  Trade  Marks  Begistra- 
tion Act,  1875 ;  that  the  plaintiffs  having  by  the 
reg^istration  acquired  a  prima  facie  right  to  the 
exclusive  use  of  the  two  words  **  family  salve," 
the  onus  lay  on  the  defendant  to  displace  that 
right ;  and  that  the  defendant  having  failed  to 
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discharge  that  on^i,  an  injanction  most  be 
granted.  Raggett  v.  FindUUer  (43  Law  J.  Bep. 
Ghana  64)  distinguished.  Reinhardt  y.  8pald' 
ing,  49  Law  J.  Bep.  Chanc.  67. 

9. — Where  the  registration  of  a  trade  mark 
is  opposed  on  the  groand  that  it  so  nearly  re> 
sembles  an  existing  registered  trade  mark  in  the 
same  class  of  goods  as  to  be  calculated  to  de- 
ceive within  section  6  of  38  &  39  Vict.  c.  91 
(both  parties  being  engaged  in  the  same  trade), 
the  test  is,  assome  the  two  marks  are  in  some 
respect  distinct  and  yet  in  other  respects 
similar,  and  supposing  them  both  to  be  regis- 
tered and  both  to  be  fairly  used  with  the  same 
colour,  would  the  proposed  mark  be  calculated 
to  deceive  any  person  who  only  used  ordinary 
observation  7  In  re  Worthington  Jf  Company 
(App.),  49  Law  J.  Rep.  Chanc.  646 ;  Law  Rep. 
14  Gh.  D.  8. 

Bemble,  the  Trade  Marks  Registration  Act  is 
to  be  construed  liberally:  and  if  a  proposed 
trade  mark  so  far  resembles  a  registered  trade 
mark  as  that  it  may  be  so  used  as  to  be  practi- 
cally calculated  to  deceive,  r^^tration  will  be 
refused.    Ibid. 

10. — There  being  under  the  Trade  Marks 
Registration  Act,  1876,  four  trade  marks  in- 
cluding an  anchor  registered  in  respect  of 
goods  in  class  42  of  the  1st  schedule  to  the 
rules  made  under  the  Act,  the  Court  refused  to 
give  leave  to  the  Registrar  to  register  a  new 
&ade  mark,  including  an  anchor,  in  respect  of 
goods  in  the  same  class  but  different  in  char- 
acter from  those  g^oods  for  which  the  four  trade 
marks  had  been  registered.  In  re  Ha/rgrea/cei 
Trade  Afarky  Law  Rep.  11  Gh.  D.  669. 

(2)  Opposition  to  application  to  register, 

U. — Where  under  rule  16  of  the  Trade  Mark 
Rules,  1876,  an  opposed  application  for  the 
registration  of  a  tnde  mark  stands  for  the  de- 
termination of  the  Court,  the  proper  course  is 
for  the  Registrar  to  require  the  opponent  to 
apply  for  a  direction  as  to  the  mode  of  trial, 
whereupon  the  person  seeking  to  register  is 
usually  directed  to  take  out  a  summons  which 
is  adjourned  into  Court.  The  application  to  the 
Court  referred  to  in  rule  44  of  the  Trade  Mark 
Rules,  1876,  means  an  application  by  the  person 
seeking  to  register,  and  therefore  a  motion  on 
behalf  of  the  opponents  for  an  injunction  to 
restrain  the  proposed  registration  is  irregular. 
In  re  Simpeon,  Ikmet  ^  8o}i£  Trade  Mark,  Law 
Rep.  16  Gh.  D.  626. 

(3)  Cotton  marks :  committee  of  experts, 

12. — The  committee  of  experts  appointed 
under  rule  69  of  the  Trade  Marks  Rules,  1876, 
are  not  a  judicial  tribunal.  Their  decision, 
though  entitled  to  great  weight,  and  throwing 
the  burthen  of  proof  on  any  one  who  seeks  to 
register  a  trade  mark  in  opposition  to  it,  does 
not  relieve  the  Court  from  examining  the  facts 
of  the  case.  The  Court  must,  in  all  cases,  decide 
upon  the  merits,  whether  the  applicant  has  a 


good  right  to  register  under  the  Acts,  and,  if 
satisfied  of  that,  must  rectify  the  register. 
Where  a  label  or  mark,  in  addition  to  par- 
ticulars whidi  are  not  distinctive,  contains 
other  particulars  which  are  distinctive,  the 
latter  may  be  registered  as  a  trade  mark. 
Arehibald  Orr  JSwing  ^  Company  v.  The  Regis- 
trar of  Trade  Marks  (H.L.),  48  Law  J.  Rep. 
Chanc.  707;  Law  Rep.  4  App.  Gas.  479. 

Decision  of  the  Court  of  Appeal  (47  Law  J. 
Rep.  Ghana  807 ;  Law  Rep.  8  Gh.  D.  794),  re- 
versing the  decision  of  Hall,  V.C.  (47  Law  J. 
Rep.  Ghana  180),  varied.    Ibid. 

(4)  RemowU  from  register. 

18. — Where  a  person  who  claimed  41  years* 
user  of  a  trade  mark,  which  for  the  greater  part 
of  that  time  had  been  a  common  mark,  and 
which  he  knew  to  have  been  used  by  other  firms 
for  more  than  six  years,  registered  such  mark 
— Held  (on  the  motion  of  persons  who  had  used 
the  mark  for  20  or  30  years),  that  the  mark, 
must  be  ordered  to  be  removed  from  the  regis- 
ter. The  mark  had  been  advertised  in  the  Trade 
Marks  Journal,  but  the  applicants  were  not 
aware  of  this,  and  had,  therd^ore,  not  opposed 
the  registration.  Held,  that  the  respondent 
must  pay  the  costs  of  the  application.  In  re 
Hyde  Jf'  Company's  Trade  Marky  Law  Rep.  7 
Gh.  D.  724. 

(6)  Costs  of  wnsuecessful  applicant. 

14* — Where  an  application  to  register  a  trade 
mark  is  unsuccessful,  the  applicant  may  be 
ordered  to  pay  the  costs  of  persons  opposing 
the  application,  from  the  time  when,  under  rule 
16  of  the  Trade  Marks  Registration  Rules,  the 
matter  is  deemed  to  stand  for  the  detennina- 
tion  of  the  Court,  but  cannot  be  ordered  to  pay 
any  costs  incurred  before  that  time.  In  re 
Brandreth*s  Trade  Mark,  47  Law  J.  Rep.  Ghana 
816 ;  Law  Rep.  9  Gh.  D.  618. 

(b)  Under  Copyright  Act,  1862. 

16. — A  person  who  had  been  using  for  up- 
wards of  a  year  a  trade  mark  bearing  the  word 
**  registered,*'  it  having  been  restored  under 
the  Copyright  Act,  1862  (26  &.  26  Yict.  c.  68), 
applied  for  its  registration  under  the  Trade 
Marks  Registration  Act,  1876  ;  but  the  registrar 
acting  on  the  instructions  of  the  Commissioners 
of  Patents,  one  of  whom  is  the  Lord  Chancellor, 
who  is  empowered  by  the  Act  to  make  general 
rules  as  to  registration,  declined  either  to  register 
the  trade  mark  with  the  word  "registered,**  or 
to  allow  the  advertisements  required  by  the 
Act  before  registration  to  be  issued  bearing  the 
word  **  regist^ed  **  as  part  of  the  trade  mark. 
An  application  under  the  6th  section  of  the  Act, 
for  an  order  directing  the  registrar  to  take  the 
necessary  steps  for  the  registration  of  the  trade 
mark  in  its  entirety,  was  refused.  In  re 
Meikle's  Trade  Mark,  46  Law  J.  Rep.  Ghana  17. 

Semble,  the  Copyright  Act,  1862  (26  ic  26 
Vict.  0.  68),  is  not  applicable  to  trade  marks. 
Ibid. 
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(B)  IlfFBIHOSMBNT    OF. 

(a)  Right  to  h^tmction, 

16* — A  trade  mark  for  worsted  g^oods  de- 
Bcribed  as  *'  a  white  selvage  on  each  side  of  the 
piece  having  a  red  and  white  mottled  thread 
interwoven  the  fnll  length  of  the  selvage  be- 
tween the  edg^  of  the  piece  and  the  edge  of  the 
selvage,"  was  registered  by  M.  &  Co.,  who  de- 
posited a  specimen  at  the  Patent  Office  Mnsemn. 
This  specimen  was  undyed,  with  a  white  sel- 
vage, the  warp  being  white  cotton   and  the 
woof  white  mohair,  and  nearly  in  the  middle 
of  the  selvage  was  a  compound  warp  thread 
composed  of  a  thread  of  white  cotton  and  a 
thread  of  Tnrkey  red  cotton  intertwined.    On 
the  goods  being  dyed  black  the  cotton  threads 
took  the  dye  imperfectly,  so  that  the  warp 
threads  in  the  selvage  became  grey,  while  the 
woof  became  black,  thns  making  the  selvage 
dark  grey,  with  a  dark  red  mottled  line  ron- 
ning  along  it.      The   defendants    sold  black 
mohair  goods  with  a  dark   grey    selvage    of 
nearly  the  same  shade  as  that  of  M.  8c  Co., 
with  a  twisted  thread  nmning  along  its  inner 
edge,  which  thread  was  originally  white,  red 
and  yellow,  bnt  in  the  course  of  dyeing  the 
white  became  dark  gn^ey,  and  the  yellow  a  dark 
olive,    which   could  hardly  be   distinguished. 
There  was  evidence  .that  the  selvage,  though 
not  actually  white,  was  what  was  known  in  the 
trade  as  a  white  selvage.    M.  k  Co.  brought  an 
action  and  moved  for  an  injunction : — Held  (by 
Jessel,  M.R.),  that  as  their  selvage  was  not 
white,  and  the  mottled  thread  of  the  defendants 
was  different,  and  in  a  different  position  from 
that  of  M.  &  Co.,  there  was  no  infringement, 
and  that  an  injunctioii  must  be  refused.    Held 
(by  the  Court  of  Appeal),  that  the  principles 
according  to  which  the  Court  acts  in  preventing 
a  man  firom  passing  off  his  goods  as  those  of 
another  are  not  altered  by  the  Trade  Marks 
Registration  Act,  and  that  the  question  could 
not  "be  disposed  of  by  simple  inspection  of  the 
patterns  without  considering  whether  the  sel- 
vage was  not,  according  to  the  understanding 
of  the  trade,  a  white  selvage,  and  if  it  was,  then 
whether  the  differences  in  quality  and  position 
of  the  defendants'  mottled  thread  were  sufficient 
to  distinguish  the  defendants'  goods  firom  those 
of  M.  ic  Co.,  so  as  to  prevent  purchasers  from 
being  misled,  and  that  as  there  was  a  conflict  of 
evidence  on  these  points  the  motion  must  stand 
over  till  the  trial,  the  defendants  undertaking 
to  keep  an  account.    JUUokeU  v.  Senry  (App.), 
Law  Bep.  16  Ch.  D.  181. 

Title  qf  hook.    [See  Copyright,  2,  8.] 

Trial  byjwry :  action  in  retpect  qf  trade  name : 
iuues  of  fact,    [See  Pbagtiob,  HH  22.] 

(J)  Property  m  mcark :  ourtom  of  trade, 

17. — Where  a  manufacturer  consigned  goods 
through  a  shipping  agent  to  a  merc^uit  abroad 
and  a  trade  mark  for  such  goods  was  invented 
by  the  parties  and  adopted  by  them,— Held, 


that  neither  the  manufaotuier  nor  the  shipping 
agent  had  any  exclusive  right  to  the  mark.  An 
alleged  custom  in  Manchester  under  which  the 
right  to  tibe  trade  mark  belonged  to  the  ship- 
ping agent  was  held  upon  the  evidence  not  to 
exist.  BjolfWMon  v.  Finlay,  Ward  v.  JRoHnton, 
Law  Rep.  9  Ch.  D.  487. 

{o)  Uae  of  name  connected  with  expired  patent. 

18. — C.,  a  patentee  of  a  filter,  after  the  ex- 
piration of  his  patent,  sold  filters  marked  *<  C.'s 
patent  filter."  W.,  a  rival  manufacturer,  sold 
filters  made  according  to  the  expired  patent, 
marked  "C's  patent  filter,  manufactured  by 
W. : " — Held  (reversing  the  decision  of  Bacon, 
y.C,  46  Law  J.  Rep.  Chano.  265),  to  be  no  in- 
fringement of  C.'s  trade  mark.  Chearin  v. 
Walker  (App.),  46  Law  J.  Bep.  Chanc.  686; 
Law  Bep.  6  Ch.  D.  860. 

19. — The  plaintiffs,  under  patents,  made 
floor-cloth  of  a  new  substance  marked  with  the 
word  Unoleum : — Held,  that  "  linoleum  "  being 
the  only  name  of  the  new  substance,  the  plain- 
tiffis,  at  the  expiration  of  the  patents,  were  not 
entitled  to  the  exclusive  use  of  that  word.  The 
Linoleum  Manufaetwring  Company  v.  Navm^  47 
Law  J.  Bep.  Chanc.  430;  Law  Bep.  7  Ch.  D. 
834. 

(<Q  Name  of  ooUiery, 

20. — The  plaintiflb  were  owners  in  fee  of, 
and  worked  all  the  coal  pits  in  the  parish  of 
Badstock.  The  defendants  were  lessees  of  a 
colliery,  the  coal  raised  from  which  was  of  a 
class  known  as  Badstock  coal,  and  was  in  the 
district  of  Badstock  railway  station  for  ihe 
purpose  of  goods  traffic.  The  defendants  were 
restrained  &om  advertising  themselves  as  '*  The 
Badstock  Colliery  Proprietors."  Braham  v. 
Beauchamp,  47  Law  J.  Rep.  Chanc.  348 ;  Law 
Rep.  7  Ch.  D.  848. 

(e)  Nameofihop:  intention  to  deceive. 

2L — ^A  bootmaker  having  a  shop  running  up 
Bedford  Street  with  the  front  and  entrance  in 
the  Strand,  wrote  up  over  his  shop  the  words 
"  Civil  Service  Boot  Supply."  The  plaintiffs 
were  at  that  time  building  a  large  store  at  the 
other  end  of  Bedford  Street  in  which,  when 
finished,  they  opened  a  general  shop,  and 
they  afterwards  opened  a  boot  and  shoe  shop  in 
a  street  not  far  off.  One  of  the  plaintiffs'  cus- 
tomers had  gone  to  the  bootmaker's  shop  mis- 
taking it  for  that  of  the  plaintiffs : — Held,  that 
there  was  no  evidence  of  intention  on  the  part 
of  the  bootmaker  to  deceive,  that  no  reasonable 
person  would  have  been  misled,  and  that  an 
action  for  an  injunction  to  restrain  the  boot- 
maker from  using  the  above  words  could  not 
be  sustained.  7^  Ciml  Service  Supply  Asm- 
ciatian  v.  Dean^  Law  Rep.  18  Ch.  D.  612,  and 
Boulnoie  v.  Peake.    Ibid,  (n.) 

Li  a  trade  mark  case  the  fact  that  one  person 
has  been  deceived  is  not  conclusive  as  to  the 
misrepresentation.    Ibid. 

A  tradeeman  may  use  a  name  although  he  is 
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aware  that  a  naigliboiiilng  tndennan  Intends 
to  use  that  name.    Ibid. 

(/)  Framd  or  mi9reprMmUiti4m, 

22. — ^A  manvfactarer  unng,  to  desoribe 
articles  made  by  him,  the  name  of  another 
manufacturer,  must  justify  the  use  thus  made 
of  a  name  not  his  own,  by  shewing  that  sach 
name  is  understood  by  the  trade  and  the  public 
to  denote  a  patented  or  other  article  of  a 
particolar  type,  stmctnre  or  arrangement  of 
parts,  and  not  a  mark  or  sign  of  a  particolar 
manofaotu^r.  It  makes  no  difference  in  this 
principle  that  such  name  does  not  appear  npon 
the  articles  sold,  but  only  in  advertisements 
or  price  lists;  nor  that  the  articles  bear  the 
selling  manufacturer's  own  trade  mark  and 
labels,  stating  them  to  be  manufactured  by  ^^^j 
and  that  statements  to  the  same  effect  appear 
in  the  advertisements  and  price  lists.  The 
a^ger  Manufacturing  Company  v.  WUttm  (H. 
L-X  47  Law  J.  Bep.  Chanc.  481 ;  Iaw  Bep.  3 
App.  Cas.  376. 

Per  the  Lord  Chancellor  and  Lord  O'Hagan 
(duHtante  Lord  Blackburn).  Fraud  is  not 
necessary  to  be  alleged  or  proved  in  order  to 
obtain  protection  for  a  trade  mark. '  Ibid. 

The  Singer  Manufacturing  Company  sought 
to  restrain  an  alleged  improper  use  by  the  de- 
fendants of  their  trade  mark  or  trade  name. 
They  alleged  by  their  bill  that  they  had  attained 
great  reputation  as  makers  of  sewing  machines ; 
that  the  sewing  machines  made  by  them  were 
sold  as  Singer  machines ;  that  the  term  Singer 
was  used  by  them  and  understood  by  the  public 
as  denoting  machines  of  their  manufacture,  and 
not  any  specific  principle  of  construction  or 
mechanical  arrangement  of  parts ;  that  the  de- 
fendants made  and  sold  machines  describing 
them  in  price  lists  and  advertisements  as  Singer 
machines,  whereby  purchasers  were  likely  to  be 
and  had  been  misled  into  the  belief  that  the 
machines  so  sold  by  the  defendants  were  of  the 
plaintiffs'  manufacture.  The  plaintiffs  tendered 
affidavits  in  support  of  their  allegations.  The 
defendants  tendered  affidavits,  and  applied  for 
leave  to  adduce  vwa  voce  evidence  in  reply  to 
the  plaintiffs'  evidence.  The  Master  of  the 
Bolls  held  that  the  plaintiffs*  evidence  would 
not,  even  if  uncontradicted  or  unshaken  by 
cross-examination,  entitle  them  to  relief,  and 
that  it  was  unneoessaiy  to  consider  the  defen- 
dants' application,  and  dismissed  the  bill  with 
costs,  without  reading  the  d^endants'  affi- 
davits. The  Court  of  Appeal  affirmed  this 
decision,  45  Law  J.  Bep.  Chanc.  490 ;  Law  Bep. 
2  Ch.  D.  434.  On  appeal  to  the  House  of  Lords 
their  Lordships  expressed  their  disapproval  of 
the  form  of  the  decree,  as  calculated,  in  a  case 
where  there  may  be  a  rehearing  and  an  appeal, 
to  lead  to  delay  and  expense,  and  they  remitted 
the  case  to  the  Chancery  Division  for  the  pro- 
duction of  the  defendants'  evidence.    Ibid. 

2d.— An  article,  the  secret  maldng  of  which 
wae  known  only  to  one  maker,  had  acquired  a 


trade  name.  An  injmiotkm  waa  gnnted,  i^ 
straining  the  iq^ication  of  that  name  to  a 
different  article  of  the  same  class,  so  as  to  in- 
duce the  belief  that  it  was  the  plaintiff's  article. 
SUgeH  ▼.  Undlator,  47  Law  J.  Bep.  Chanc 
182 ;  Law  Bep,  7  Ch.  D.  801. 

(ff)  Mutioal  publication :  UUepage, 

24. — The  plaintiffs  were  the  proprietors  of  a 
musiosl  work  called  *'Hemy's  Boyal  Modem 
Tutor  for  the  Pianoforte,"  but  had  no  exclusive 
right  to  the  use  of  the  word  <<  Hemy."  The 
defendants,  who  were  proprietors  of  a  musical 
work  called  **  Jonss^'s  Boyal  Standard  Pianoforte 
Tutor,"  brought  out  a  new  edition  of  their  work, 
and  employed  Hemy  to  revise  and  re-edit  it,  and 
called  it  *<  Hemy^s  New  and  Bevised  Edition  of 
Jouss6's  Boyal  Standard  Pianoforte  Tutor,"  and 
made  the  word  '*Hemy"  the  most  prominent 
word  on  their  title  page: — Held^  on  the 
evidence,  that  the  defen^mts  had  so  used  the 
word  "  Hemy  "  on  the  title  page  of  their  woi^ 
as  to  lead  the  public  to  believe  that  in  purchas- 
ing the  defendants'  work  they  were  purchasing 
the  plaintiffs'  work,  and  an  injunction  was 
granted  accordingly.  MetiUer  v.  Wood  (App.), 
47  Law  J.  Bep.  Chana  625 ;  Law  Bep.  6  CSi.  D. 
606. 

(A)  BattUiimpreued  with  name  of  trader, 

25. — ^A  perpetual  injunction  will  be  granted 
to  restrain  a  trader  from  filling  and  sen&ig  out 
to  the  public  articles  of  his  own  manufacture  in 
bottles,  casks  or  other  receptacles  having  inde- 
libly impressed  thereon  the  name  of  another 
trader  who  manufactures  an  article  of  a  like 
description,  even  although  such  trader  plaoe  on 
such  bottles,  casks  or  receptacles  a  label  having 
his  own  name  thereon.  Bote  v.  Liftue^  47  Law 
J.  Bep.  Chanc.  676. 

(i)  Article  not  mamtfaotured  by  trader. 

26. — The  office  of  a  trade  mark  is  to  denote 
that  the  article  bearing  it  was  manufactured  by 
the  owner  of  the  trade  mark ;  and  a  man  has 
no  right  to  affix  a  trade  mark  to  an  article  not 
manufactured  by  himself,  except  for  the  purpose 
of  shewing  that  the  article  was  selected  or  ex- 
amined or  certified  by  himself.  Hireeh  v.  Jonae, 
46  Law  J.  Bep.  Chanc.  864 ;  Law  Bep.  8  Ch.  D. 
584. 

The  plaintiff,  a  London  cigar  dealer,  regis- 
tered a  label  at  Stationers'  Hfdl,  and  communi- 
cated the  same  to  a  manufacturer  of  cigars  at 
Havannah,  who  supplied  the  plaintiff  with  a 
particular  description  of  cigars  under  that  label, 
with  the  addition  of  the  manufacturer's  name 
and  address.  Afterwards,  the  manufacturer 
commenced  to  sell  the  same  description  of  cigars 
under  the  same  label  through  a  London  agent. 
Upon  motion  by  the  plaintiff,  who  alleged  that 
he  had  an  exclusive  right,  in  the  nature  of 
trade  mark,  to  the  label,~Held,  that  the  trade 
mark  was  the  manufacturer^;  and  in  the  absence 
of  evidence  of  a  contract  binding  him  to  supply 


TRADB  MARK— TBAKWATS. 


626 


dgars  of  the  particular  brand  to  no  one  bDt  the 
plaintiff,  the  Comt  refused  to  grant  an  interim 
injunction  to  restrain  the  London  agent  finom 
selling  the  dgars  under  the  same  label.    Ibid. 

(A)  Seoret  preparation :  hm  qfnmne  itfdis- 

oov&rcT, 

27. — A  person  who  has,  without  fraud,  ac- 
quired the  knowledge  of  the  recipe  of  an  un- 
patented preparation  may  make  use  of  his 
knowledge  and  compound  and  sell  the  prepara- 
tion himself  in  his  own  name,  though  it  be  the 
same  as  that  of  the  Inventor,  provided  that  he 
does  not  represent  that  his  is  the  only  genuine 
preparation,  or  induce  the  public  to  believe  that 
it  is  that  of  the  original  inventor  or  his  repre- 
sentatives, or  he  may  form  a  company  to  com- 
pound and  sell  the  preparation,  to  be  named 
after  him,  provided  the  company  conform  to 
the  conditions  and  restrictions  which  would  be 
binding  upon  him  as  an  individual.  MoMam  v. 
Thorley'i  Cattle  Food  Ompam,^  {IAm,\  (6  Law 
J.  Bep.  Chanc.  707;  Law  lUp.  6  Ch.  D.  674. 
[See,  however,  Law  Rep.  14  Ch.  D.  748.] 

Diuolution  of  pwrtnership :  right  to  vse  name. 
[See  Pastkbbship,  13.] 

(0  Practice  in  action  for. 

(1)  IHieowry :  namee  cf  eontigncei, 

28.— The  plaintiffs  by  their  bill  alleged  that 
goods  bearing  counterfeit  trade  marks  similar 
to  their  own  trade  marks  were  being  sold  in 
large  quantities  in  V.  and  elsewhere.  They  also 
alleged  that  the  defendants,  who  were  shippers 
at  L.,  had  shipped  large  quantities  of  these 
goods  to  y.  Theywiote  to  the  defendants  ask- 
ing for  the  names  and  addresses  of  the  persons 
who  had  shipped  the  goods.  On  receiving  no 
answer  they  commenced  an  action  for  discovery. 
The  defendants  demurred: — Held,  overruling 
the  demurrer,  that  the  defendants  must  answer 
interrogatories  within  one  month.  OrrY.Diaper^ 
46  Law  J.  Rep.  Ghano.  41;  Law  Rep.  4  Ch.  D. 

(2)  OoHi:  Hen. 

29. — In  an  action  to  restrain  the  infringe- 
ment by  the  principal  defendant  of  the  plain- 
tiff's trade  mark, — Held  (reversing  the  decision 
of  Fry,  J.),  that  the  co-defendants,  who  were 
wharfingers,  and  had  received  the  goods  bearing 
the  pirated  trade  mark  in  the  ordinary  course 
of  business  without  any  knowledge  or  notice  of 
fraud,  and  had  submitted  to  act  as  the  Court 
should  direct  *<  on  having  their  charges  for  ware- 
house rent,  and  their  costs  of  the  action  paid  or 
provided  for,"  were  entitled  to  be  paid  their 
costs  of  the  action  by  the  plaintiffs,  and  had  a 
lien  on  the  goods  in  their  possession  for  their 
warehouse  charges  in  priority  to  the  lien  (if  any) 
which  the  plaintiffs  might  have  on  the  same  for 
their  costa  of  the  action.  And  semble,  that 
when  the  pirated  trade  mark  was  removed,  the 
plaintiffs  had  no  lien  whatever  on  the  goods  for 
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their  costs  of  the  action.  MoH  v.  Pickering 
(App.),  47  Law  J.  Rep.  Chanc.  627 ;  Law  Rep.  6 
Cai.  D.  770. 

TRADES  UNIONS. 

[The  Trade  Union  Act,  1871,  amended.  39  & 
40  Vict.  c.  22.] 

!• — An  action  by  the  executive  of  a  central 
trade  union  against  officers  of  a  branch,  to  re- 
cover funds  of  the  union,  was  held  a  proceeding 
within  section  4  (3)  (a)  of  the  Trades  Unions 
Act,  1871,  and  (inasmuch  as  some  rules  of  the 
onion  were  in  restraint  of  trade)  judgment  was 
given  for  the  defendants.  Duhe  v.  Ltttleboy, 
49  Law  J.  Rep.  Chanc.  802. 

2. — The  object  of  the  Trades  Unions  Act, 
1871,  was  to  make  trades  unions,  which  were 
illegal  on  account  of  their  rules  being  in  re- 
straint of  trade,  legal  for  certain  purposes,  such 
as  to  enable  them  to  sue  and  be  sued  and  to 
hold  property,  but  was  not  to  make  contracts 
of  members  of  such  unions  legal  inter  se  and 
capable  of  beingenforoed.  Anactionwas  brought 
by  an  expelled  member  against  the  trustees  and 
oommittee  of  a  trades  union  registered  under 
the  Act,  some  of  whose  rules  were  in  restraint 
of  trade,  for  a  declaration  that  he  was  entitled 
to  participate  in  the  benefits  of  the  union,  and 
for  an  injunction  to  restrain  the  defendants 
from  excluding  him  therefrom : — Held,  that  irre- 
spective of  the  Trades  Unions  Act,  1871,  the 
onion  was  an  illegal  association  and  that  the 
action  oould  not  be  sustained.  But  held  also, 
that  the- Act  did  not  assist  the  plaintiff,  as  by 
the  4th  section,  nothing  in  the  Act  is  to  enable 
any  Court  to  entertain  any  legal  proceeding 
instituted  with  the  object  of  directly  enforcing 
inter  oHa  any  agreement  *'for  the  application 
of  the  funds  of  a  trade  union  to  provide  benefits 
to  members,'*  which,  in  effect,  was  the  relief 
claimed  by  the  plaintiff  in  his  action.  Jtigby  v. 
Qmnol,  49  Law  J.  Rep.  Chanc.  828 ;  Law  Rep. 
14  Ch.  D.  482. 

The  foundation  of  the  jurisdiction  of  a  Court 
of  equity  to  interfere  in  the  case  of  a  society  or 
dub  on  the  expulsion  of  a  member  is  the  inva- 
sion of  some  right  of  property  in  the  member, 
and  therefore  if  the  society  or  club  has  no  pro- 
perty, the  Court  cannot  interfere.  Such  right 
of  property  must  be  alleged  in  the  statement 
of  claun,  as  otherwise  it  will  be  demurrable. 
Ibid. 

TRA1£WATS.     . 

Deposit, 

1.— Where  a  limited  company  empowered  by 
a  provisional  order  of  the  Board  of  Trade  to 
mi^e  a  tramway  has  not  made  such  tramway 
within  the  time  limited  for.  the  purpose,  and 
has  been  ordered  to  be  wound  up  by  the  Court, 
and  an  application  is  made  for  the  return  of  the 
deposit  under  the  Boaid  of  Trade  roles,  iHiiob 
provide  that  in  such  cases  the  deposit  shall 
eitlier  be  forfeited,  or  in  the  discretion  of  the 
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Court  be  paid  to  the  liquidator,  or  be  otherwise 
applied  u  part  of  the  assets  of  the  oompany  for 
the  benefit  of  the  creditois,  the  creditors  only, 
and  not  the  shareholders,  are  to  be  considered. 
The  only  creditors  to  be  considered  under  snch 
circumstances  are  meritorious  creditors;  and 
the  promoters  are  not  by  any  subterfuge  or  de- 
▼ice,  either  directly  or  indirectly,  to  get  the 
benefit  of  the  deposit  if  the  tramway  is  not 
made.  In  re  The  Loweetqftf  To^vumth  and  South- 
itold  Tramwayi  Company ,  46  Law  J.  Bep.  Ghana 
893 ;  Law  Bep.  6  Ch.  D.  484. 

2. — An  Act  incorporating  a  tramway  com- 
pany provided  that  in  certain  events  (which 
happened^  a  parliamentary  deposit,  or  such 
portion  tnereof  as  should  not  be  required  for 
compensations  as  therein  mentioned,  should  be 
forfeited  to  the  Crown  and  paid  to  the  account 
of  the  Exchequer  in  such  manner  as  the  Court 
of  Chancery  should  direct,  or  in  the  discretion 
of  the  Court  of  Chancery  if  the  company  were 
insolvent  and  had  been  ordered  to  be  wound  up, 
or  a  receiver  had  been  appointed,  should  wholly 
or  in  part  be  paid  to  such  receiver  or  to  the 
liquidator  of  the  company,  or  be  otherwise  ap- 
plied as  part  of  the  assets  of  the  company  for 
the  benefit  of  the  creditors  thereof : — Held  (re- 
versing the  decision  of  Malins,  Y.C,  Law  Bep. 
2  Ch.  D.  878),  that  the  oompcmy  was  not  insol- 
vent within  the  meaning  of  Uie  Act,  and  the 
deposit  payable  to  the  liquidator,  because  the 
company  was  wound  up  as  unable  to  pay  its 
debts,  but  that  only  such  part  (if  any)  of  the 
deposit  was  payable  to  the  liquidator  as,  after 
exhausting  the  unpaid  capital,  was  required  to 
satisfy  the  creditors  of  the  company.  In  re  The 
Bradford  Tramwof  Compa/ny  (App.),  46  Law  J. 
Bep.  Chanc.  89 ;  Law  Bep.  4  Ch.  D.  18. 

Ewpemes  of  wperintendence  of  read  anUhority. 

8.— Where  a  tramway  company,  without 
giving  notice  to  the  road  authorities,  at  different 
times  took  up  and  relaid  paving  stones  between 
and  within  eighteen  inches  on  each  side  of  their 
rails  in  order  to  raise  the  rails  of  their  tramway, 
which  had  sunk  down,  to  the  same  level  as  the 
road, — Held,  that  section  28  of  the  Tramways 
Act,  1870  (33  k.  84  Vict.  c.  78),  and  not  section 
26,  applied  to  the  case,  and  that  the  vestry  were 
not  entitled  to  recover  expenses  for  superinten- 
dence from  the  tramway  compcmy.  The  Vestry 
of  St,  iMhe's  V.  The  North  MetrajfolUan  Tram- 
ways  Compimy,  Law  Bep.  1  Q.B.  D.  760. 

Agreement  with  eonduetor :  fovfeiture  of  depatit : 
ntritdietion  qf  magiitrate,  [See  CONTRACT, 
16.] 

Statutory  powers  of  company  :  power  to  inereate 
fares :  Scotch  Um.    [See  Scotch  Law,  27.] 

TBANSFEB. 
Of  action  or  proceeding .    [See  Practice,  GG.] 
Cf  mortgage,    [See  If  ORTOAGB,  17.] 
Of  property  for  takte.    [See  PXiBDGS.] 


Qfehae^.    [See  CoxPAjnr,  D  8S-97.] 

Cf  ttooh  into  Court    [See  Tbustks  Acts,  9.] 


TBAYELLEB. 
[See  ALEHOina,  21 ; 


1.] 


TBBASUBY. 


[Incorporation  of  the  Solicitor  to  the  Trea- 
sury. Further  provisions  respecting  the  grant 
of  administration  of  the  estates  of  deceased 
persons  for  the  use  of  the  Crown.  39  k  40  Vict. 
c.18.] 

[Lunitation  and  regnlatioa  of  the  Treasury 
Chest  Fund.    40  &  41  Yiot.  c  45.] 

TBBATY. 
[See  Bztraditiom,  2 ;  Pbtition  of  Bight,  3.] 

TBBES. 

Overhanging  highway :  order  qfjuatices :  owner 
or  occupier.    [See  Highway,  22.] 

Prisonous  to  cattle.    [See  Nbgugbhcb,  6.] 

TBBSPAS8. 

1.— By  the  PubUo  Health  Act,  1875,  highways 
(not  being  turnpike  roads)  are,  in  urban  dis- 
tricts, vested  in  and  put  under  the  control  of  the 
urban  authority  for  the  district,  which  in  some 
places  ia  the  local  board.  In  1771  the  Conmus- 
sioners,  under  an  Enclosure  Act,  set  out  S.  and 
C.  as  private  roads.  In  1818  B.  became  a  public 
road,  and  as  such  has  since  been  repaired  by  the 
purish.  C.  has  always  continued  to  be  a  pri- 
vate way.  Until  1863  the  surveyor  of  highways, 
and  subsequently  the  local  board  (to  whom  tiie 
office  of  surveyors  of  highways  was  then  trans- 
ferred, and  who  in  1875  became  the  urban 
authority  for  the  district  under  the  Public  Health 
Act),  were  accustomed,  year  by  year,  to  let  the 
right  of  pasturage  on  the  sides  of  E.  and  C, 
though  several  persons  in  the  neighbourhood 
had  insisted  on  the  right  to  put  cattle  in  both 
places  without  making  any  payment.  In  Feb- 
ruary, 1876,  the  local  board  let  to  the  plaintiff 
the  right  of  herbage  on  the  sides  of  both  B. 
and  C.  for  a  term,  notwithstanding  which  the 
defendant  insisted,  during  the  continuanoe  of 
the  term,  on  turning  out  his  cattle  to  grase  on 
the  sides  of  both  roads.  The  plaintiff  there- 
upon brought  an  action  for  trespass  against  the 
defendant : — Held,  that  the  action  was  main- 
tainable, so  far  as  related  to  the  sides  of  E., 
which,  by  virtue  of  section  149  of  the  Public 
Health  Act,  1875,  had  become  vested  in  the 
local  board  in  such  a  way  as  to  confer  the  right 
of  pasture ;  but  that  the  plaintiff's  claim  &iled 
as  regarded  C,  the  local  board  having  no  title, 
and  mere  being  no  such  actual  or  conclusive  pos- 
session OB  the  part  of  the  plaintiff  as  would 
enable  him  to  Tnaintain  an  action  f^r  trespass 
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against  the  defendant.  CowrdaSU  ▼.  Cheurltoi^ 
47  Law  J.  Bep.  Q.B.  446 ;  Law  Bep.  3  Q.B.  D. 
876. 

2, — ^A  person  who  is  onfc  hunting  with  fox- 
hounds for  the  pnrpose  of  sport  cannot  justify 
a  trespass  in  entering  the  lands  of  another  on 
the  ground  that  he  is  in  fresh  pursuit  of  a  fox. 
Ptwhl  y.  aimmwrha/ye$y  48  Law  J.  Bep.  M.G.  33; 
Law  Bep.  4  Q.B.  D.  9. 

Whether  a  person  could  justify  a  trespass,  on 
the  ground  that  his  only  object  and  intent  was 
to  destroy  a  noxious  animal,  which  oould  not 
otherwise  be  got  rid  of — quaare.    Ibid« 

Action  by  revertion&r,    [See  Coptholds*  2.] 

BiU  qf  iole  holder  taking  pouesHon  oifter  em' 
piration  of  grawtor^s  tenaney  a  treipatser  at 
againtt  landlord,    [See  Injukction,  16.] 

Intefferenoe  of  relative  for  protection  of  goodt  of 
deoeated  perton,    [See  Bzbcutob,  10.] 

Right  of  married  woman  to  bring  action  for: 
Married  Wbman*s  Property  Act,  1870.    [See 

HUSBAHD  AND  WiFB,  54.] 

Several  oytter  fishery,    [See  Fishbbt,  2.] 

lUle  bypoeteuion,  [See  Lands  Clausbb  Act, 
32,  38.] 

TBIAL. 

Ofervminal, 

A  person  deaf  and  dumb  from  four  years  of 
age  was  indicted  for  larceny  from  the  person,  and 
not  answering  when  called  upon  to  plead,  the  jury 
found  the  prisoner  '*  mute  by  the  visitation  of 
God.**    The  Court  then  ordered  a  plea  of  not 

rllty  to  be  entered,  and  the  trial  to  proceed, 
relation,  who  could  in  some  degree  conmiuni- 
cate  with  the  prisoner  by  means  of  signs,  was 
sworn  to  interpret  the  nature  of  the  proceedings 
and  the  evidenoe,  and  the  Court  assigned  coun- 
sel to  the  prisoner.  At  the  conclusion  of  the 
case,  after  the  summing  up  of  the  presiding 
Judge,  the  jury  found  the  prisoner  guilty,  but 
in  answer  to  a  question  left  to  them  in  the  sum- 
ming up,  found  that  the  prisoner  "was  not 
capable  of  understanding,  and  as  a  fact  had  not 
understood,  the  nature  of  the  proceedings  :** — 
Held,  that  the  above  finding  shewed  tluit  the 
prisoner  was  at  the  time  of  the  trial  of  non- 
sane  mind ;  therefore  that  the  Court  ought  to 
have  discharged  the  jury,  and  ordered  the  pri- 
soner to  be  detained  during  Her  Majesty's  plea- 
sure, under  89  &  40  (}eo.  8.  c.  94.  s.  2 ;  and  the 
conviction  was  quashed.  Reg,  v.  Berry  (C.C.B.), 
45  Law  J.  Bep.  M.C.  123 ;  Law  Bep.  1  Q.B.  D.  447. 

Of  action.    [See  Pbaoticb,  HH.] 

TBOVBB. 

Ree  judicata :  proceedings  brforcpoUoe  magis- 

trate, 

1.— By  2  &  8  Yict.  c.  71.  s.  40,  metropolitan 
polloe  magistrates  are  empowered,  upon  a  com* 
plaint  to  them  of  the  unlawful  detention  ol 


goods  of  less  value  than  i5Z.,  to  summon  the 
person  complained  of,  and  to  enquire  into  the 
title  thereto,  or  to  the  possession  thereof,  and 
to  Older  the  goods  to  be  delivered  up  to  the 
owner  thereof  either  absolutely  or  upon  certain 
terms,  provided  that  no  such  order  shall  bar 
any  person  from  recovering  possession  of  the 
goods  so  delivered  by  action  at  law.  To  an 
action  for  the  conversion  of  goods,  the  defen- 
dant pleaded  an  estoppel,  setting  up  2  &  3  Yict. 
c.  71.  s.  40,  and  alleging  that  the  plaintiff  had 
complained  of  the  detention  of  the  goods  to  a 
metropolitan  police  magistrate,  who  summoned 
the  d^endant  before  him,  and  after  enquiring 
into  the  title  to  the  goods,  dismissed  the  sum- 
mons, and  thereby  adjudicated  in  favour  of  the 
defendant.  On  demurrer, — Held,  that  such  dis- 
missal and  adjudication  did  not  bar  the  action, 
and  that,  therefore,  the  plea  was  bad.  Dover  v. 
ChUd,  45  Law  J.  Bep.  Bxch.  462  ;  Law  Bep.  1 
Ex.  D.  172. 

Asiignment  of  chattels  in  fraud  of  creditors, 

2. — The  plaintiff,  in  order  to  defeat  his  ore* 
ditors,  assigned  and  delivered  certain  goods  to 
Alcock,  the  defendant  being  privy  to  the  trans- 
action. Alcock,  without  the  knowledge  of  the 
plaintiff,  and  not  in  furtherance  of  the  fraud 
agreed  on  between  himself  and  the  plainti^ 
and  while  it  remained  unaccomplished,  sold  the 
goods  to  the  defendant.  No  composition  was 
made  by  the  plaintiff  with  his  creditors,  none  of 
whom  were  paid  or  settled  with : — Held,  that 
the  pi^nriff  was  entitled  to  recover  back  the 
goods.  Taylor  v.  Boners,  45  Law  J.  Bep.  Q.B. 
163 ;  affirmed  on  appeal,  46  Law  J.  Bep.  Q.B. 
39;  Law  Bep.  1  Q.B.  D.  291. 

For  cheques  stolen  or  misappropriated, 

8. — ^An  indorsement  forged  **  by  procuration  ** 
is  within  16  &  17  Yict.  c.  59.  s.  19,  affording  pro- 
tection to  bankers.  Charles  v.  Blachvell,  45 
Law  J.  Bep.  C.P.  542 ;  Law  Bep.  1  C.P.  D.  548  ; 
affirmed  on  appeal,  46  Law  J.  Bep.  C.P.  368 ; 
Law  Bep.  2  C.P.  D.  151. 

The  plaintiffs,  trading  under  the  name  of 
*'  Smiths  Co.,**  employed  as  their  agent  K.,  who 
was  authorised  to  receive  payment  on  their  be- 
h^y  and  through  K.  they  supplied  goods  to  the 
defendants.  The  defendants  paid  for  the  goods 
by  cheque  drawn  on  the  C.  bank,  payable  to 
Smith  &  Co.  or  order,  and  delivered  the  dieque 
to  K.  The  cheque  was  presented  to  the  C.  bank 
indorsed  **  Smith  Sl  Co.,  per  K.,  agent,"  and  was 
cashed  by  the  C.  Bank.  Neither  the  cheque  nor 
the  money  ever  reached  the  plaintiffs,  and  they 
sued  the  defendants  in  trover  for  the  cheque 
and  also  for  the  amount  of  the  cheque  and  for 
goods  sold : — Held,  that,  inasmuch  as  E^  was 
the  agent  of  the  plaintiffs  authorised  to  receive, 
there  was  an  absolute  and  good  payment  be- 
tween the  defendants  and  the  plaintiffs,  and  as 
the  cheque  was  not  improperly  paid  by  the 
bank,  so  as  to  entitle  the  plaintiffs  to  sue  on 
the  dieque  or  in  trover,  no  action  would  lie. 
Ibid. 
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4. — The  plaintiffi,  merohanta  in  Kew  Tork,  en- 
closed in  a  letter  to  W.  &  Co.,  their  oorrespon- 
dents  in  England,  a  cheque  drawn  on  Smith 
8c  Co.,  bankers,  London,  and  indorsed  by  the 
plaintiffs  to  W.  &  Co.  The  letter  was  placed 
with  others  for  the  purpose  of  being  posted,  but 
was  abstracted,  and  the  cheque  was  some  time 
after  presented  to  the  defendants  by  one  C^  the 
cheque  at  that  time  bearing  a  forged  indorse- 
ment to  C.  At  the  request  of  C,  the  defen- 
dants obtained  cash  for  the  cheque  from  Smith 
8c  Co.,  and  allowed  C.  to  draw  for  the  amount : 
— Held,  there  being  no  evidence  of  negligence 
in  the  plaintiffs  d&ntitling  Uiem  to  sue,  that 
they  were  entitled  to  recover  from  the  defen- 
dants the  amount  of  the  cheque,  for  the  pro* 
perty  in  the  cheque  never  having  passed  out  of 
the  plaintiffs,  the  defendants  were  g^ty  of  a 
conversion,  and  therefore  the  plaintiffs  were 
entitled  to  waive  the  tort,  and  hold  the  pro- 
ceeds of  the  cheque  to  be  money  received  to 
the  plaintiffs*  use.  Arnold  v.  The  Cheque  Banh  ; 
The  Same  v.  The  City  Bamh,  45  Law  J.  Bep. 
C.P.  562  ;  Law  Bep.  1  C.P.  D.  573. 

ConMrnan,  what  amawit$  to.    (.See  Plbdob; 
Shippoto  Law,  F  7.] 

TBUCK  ACT. 
[See  Mabtbb  and  Sbbyant,  18.] 

TBU8T  AND   TBU8TBK. 

(A)  Tbubt. 

(a)  Declaration  of. 

(1)  Signatwre:  Statute  of  Frauds. 

(2)  Ineffectual  oiiiffnmeMt  operating  €U 

valid  declaration, 

(3)  Legal  title  not  traneferredtotnutee, 

(4)  Secret  truet. 

(5)  lUegal  eonrideration :  failure   of 

trust, 

(6)  Trust  or  power  to  eeU, 
(i)  Executory  trust, 

(0)  Implied  trust. 

(1)  Charge  of  debts. 

(2)  Precatory  trust. 
(S)  Resulting  trust. 

(B)  Trust  Funds. 

{a)  Duty  to  conrert. 
(h)  Investment  of, 

(1)  **  Heal  securities:* 

(2)  Ilm^eign  stocks. 

(3)  Specified  investments  a/uthorisedwith 

power  to  change  into  '*  any  other.'* 

(4)  Statutory  powers :  cash  under  con- 

trol of  Court. 

(C)  Bbbagh  of  Tbust. 

(a)  LiaMUty  of  trustee  for, 

(i)  Legal  Ufe  estate  qf  bankrupt  trustee, 

(0)  Eight  of  co-trustee  to  indeSnmty, 

Id)  Following  trust  moneys. 

{e)  Notice  of  incumbrance. 

(f)  Enquiry :  wHful  d^auU. 

(D)  Tbustab. 

(a)  Appointment  and  removal  of. 


(h)  Powers  and 

(1)  Sale  of  trust  property  with  other 

property. 

(2)  Ssooreise  if  trust  by  hew  of  sur- 

viving trustee. 

(3)  Purchaser  af  trust  property. 

(4)  Lease  iS^  different  trust  properties, 

(5)  Moneys  to  be  laid  out  in  Itmd :  mt- 

pmdUure  on  repairs. 

(6)  Power  to  gyee  receipts  by  antieipo' 

tion. 
(jci)  Discretion  qf  trustees:   implication  of 
fimd  for  maintenance, 

(d)  Personal  UabiUty  of  trustee. 

(1)  F^r  breach  qf  trust. 

(2)  Holding  banh  shares. 

(e)  Might  of,  to  costs,  charoes  mul  expenses, 
(/)  Devolution  of  estate  of  trustee. 

(1)  Devise  qf  trust  estate. 

(2)  **  Bare  trustee,** 
(B)  Cestui  que  Trust. 

(<»)  Conversion  and  re-conversion, 
lb)  Election  by,  to  take  as  realty. 
(jo)  Whether  eHolusiveo^ectqf  trust, 

(A)  Trust. 

(a)  Declaration  qf. 

(1)  Signature:  Sttstute  qf  Frauds. 

1, — ^A  declaration  of  trust  to  satisfy  the  Sta- 
tute of  Frauds  must  be  signed  by  the  beneficial 
owner  of  the  property  sought  to  be  made  sub- 
ject to  the  trust.  The  signature  to  a  letter  was 
held  not  to  relate  to  a  postscript  written  on  a 
separate  piece  of  paper.  JKronheim  v.  Johnson^ 
47  Law  J.  Bep.  Chanc.  132 ;  Law  Bep.  7  Ch.  D. 
60. 

(2)  Ineffeotual  assignment  oporatmg  as  valid 

declaration. 
2. — A  husband,  by  a  voluntary  deed-poll, 
after  reciting  that  he  was  possessed  of  certain 
leasehold  ground-rents  "  thereby  intended  to  be 
settled  upon  his  wife,"  "  settled  and  assigned  " 
them  *<unto  his  wife  as  though  she  were  a 
single  woman:" — H^d,  that  the  deed-poll, 
though  ineffectual  as  an  assignment^  operated 
as  a  valid  declaration  of  trust ;  and  that,  there- 
fore, the  wife  became  absolutely  entitled  to  the 
leasehold  property  comprised  in  the  deed-poll. 
Baddeley  v.  Baddeley,  48  Law  J.  Bep.  Chanc 
36 ;  Law  Bep.  9  Ch.  D.  118. 

8. — ^A  husband  being  about  to  go  abroad,  exe- 
cuted a  deed,  whereby  he  purported  to  grant, 
assign,  transfer  and  set  over  to  his  wife  a  lease- 
hold house  and  furniture,  to  hold  the  same  unto 
his  said  wife  as  her  separate  estate : — Held,  that 
it  was  the  intention  of  the  husband  to  settle  the 
property  on  the  wife,  and  that  he  thereby  be- 
came trustee  of  the  property  for  the  separate  use 
of  tiie  wife.  The  wife  handed  the  title  deeds  of 
the  house  to  an  agent  in  order  to  raise  200Z.  The 
agent,  Msely  representing  himself  as  the  agent 
of  the  husband,  by  forged  documents  pmpcnted 
to  mortgage  the  property  to  H.  &  S.  (to  whom 
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the  deeds  were  delivered)  for  l^iOOi.,  whioh  he 
appropriated.  The  wife  repeatedlj,  bat  in  vain, 
pressed  the  agent  to  return  her  the  title  deeds. 
The  fraud  being  disoovered, — ^Held,  that  the 
wife  had  not  been  Roilty  of  suoh  negligence 
as  to  deprive  her  of  her  right  to  relief  against 
H.  Sl  S.,  and  that  the  forged  documents  must  be 
delivered  up  to  be  cancelled,  and  the  title  deeds 
handed  over  to  her.  Ibx  v.  Sdwks,  49  Law  J. 
Rep.  Ghanc.  579 ;  Law  Rep.  13  Ch.  D.  822. 

[And  see  Yoluktabt  Ssttlbmbnt,  2.] 

(3)  Legal  title  not  tramtf erred  to  truttee, 

4* — A  testatrix,  who  had  lent  300Z.  to  S.  on 
his  promissory  note,  payable  on  demand,  di- 
rected him,  after  her  death  to  pay  the  interest 
to  her  sister  for  her  life,  and  afterwards  to 
divide  the  principal  among  her  sister^s  children, 
which  8.  agreed  to  do.  The  testatrix  died 
without  having  demanded  payment  of  the  note, 
which  was  found  uncancelled,  among  her  papers 
at  her  death : — field,  that  as  the  testatrix  bad 
not  parted  with  her  legal  title  to  the  money, 
the  direction  did  not  create  a  trust.  In  re 
Caplen'i  EetaU.  Bvlbeek  v.  8ikfeeter,  45  Law 
J.  Rep.  Chano.  280. 

(4)  Secret  trust. 

5. — ^A  testatrix  having  executed  a  will  and 
three  codicils,  made  a  fourth  codicil  as  follows : 
**  I  do  hereby  bequeath  to  J.  B.  (to  whom  I  have 
willed  my  landed  property)  als^all  my  person- 
alty, such  as  cash,  furniture,  &o.,  to  be  applied 
as  I  have  requested  him  to  do."  The  wishes  of 
the  testatrix  as  oommunicated  to  J.  B.  appMred 
fully  from  his  affidavit  in  the  action,  and  in  part 
from  a  memorandum  drawn  up  by  him  (but  not 
signed  by  the  testatrix)  immediately  before 
the  exeoution  of  the  codicil,  and  it  also  ap- 
peared thereby  that  the  testatrix  did  not  in* 
tend  to  alter  her  previous  dispositions,  except 
for  the  purpose  of  giving  effect  to  her  wishes  as 
stated  to  «r.  B.  .-—Held,  that  the  Court  would 
give  effect  to  the  trust  intended  to  be  reposed 
by  the  testatrix  in  J.  B.,  and  that  he  held  as 
trustee  for  the  objects  specified  in  the  will  and 
three  codicils,  subject  to  the  alterations  con- 
tained in  the  new  dispositions  shewn  by  his 
affidavit.  Held  also,  that  the  words,  '*cash, 
furniture,  &g."  were  not  sufficient  to  cut  down 
the  general  expression,  "  all  my  personalty  ; " 
and  that,  therefore,  the  fourth  codicil  extended 
to  and  comprised  the  whole  personal  estate  of 
the  testatrix.  Held  further,  that,  assuming  that 
effect  could  not  have  been  given  to  the  trust 
reposed  in  J.  B.,  the  will  and  three  codicils 
would  nevertheless  have  remained  in  operation, 
since  the  fourth  codicil  would  in  that  case  have 
been  executed  for  the  purpose  of  creating  new 
interests  which  failed.  Held  also,  that  one  of 
the  witnesses  to  the  codicil,  being  interested 
under  the  parol  trust,  such  interest  failed.  In 
re  Fleetwood.  8idgrea/oee  v.  Brewer,  49  Law  J. 
Rep.  Ghana  514 ;  Law  Rep.  6  Gh.  D.  594. 

[And  8ee  Ouabity,  18.] 


(5)  Illegal  ootuideraHon :  failure  qf  trust. 

[See  Sbttlemekt,  6.] 

Illegal  oompany.    [See  Goxfant,  C  4 ;  LOT- 

TBBT  ACTB.] 

(6)  TVwt  orjHfwer  to  tell, 

6. — F.  H.  was  a  proprietor  of  a  newspaper. 
By  his  will  he  gave  all  his  real  and  personal 
estate,  including  the  proprietorship  of  the  news- 
paper, to  his  eldest  son  and  two  others,  as 
trustees,  upon  trust  to  carry  on  the  trade  during 
the  life  of  his  wife,  and  for  that  purpose  to  set 
apart  annually,  as  a  reserve  fund,  one-fourth  of 
the  profits,  and  to  divide  the  remainder  in  equal 
sixth  parts  between  his  wife  and  five  children. 
He  then  proceeded  as  follows : — **  And  in  case 
any  of  my  children  shall  survive  my  wife  and 
die  before  he  or  she  shall  have  received  his  or 
her  share  of  the  trust  estate,  and  without  leaving 
lawful  issue,  then  I  give  such  share  equally  be- 
tween my  surviving  children  and  the  lawful 
issue  of  my  deceased  child,  such  issue  taking 
their,  his  or  her  parents'  share  only,  equally 
amongst  them  if  more  than  one.  And  from  and 
after  the  decease  of  my  said  wife  (or  during  her 
life,  if  she  and  the  majority  of  my  children  and 
my  trustees  shall  think  it  proper  and  expedient 
80  to  do),  at  the  sole  discretion  of  my  trustees,  to 
sell  and  absolutely  dispose  of  all  my  real  and 
personal  estate,  and  my  trade  or  profession,  and 
the  goodwill  thereof,  and  to  divide  the  proceeds 
thereof  among  my  said  wife  and  children,  and 
thdr  lawful  issue,  if  the  division  be  made  in  the 
lifetime  of  my  said  wife;  but  if  the  division  be 
made  after  her  death,  then  amongst  my  children 
and  their  lawful  issue  only.  I  hereby  further 
declare  my  will  to  be  that  in  case  under  the 
clau<9e  hereinbefore  contained,  it  shall  be  agreed, 
or  my  trustees  shall  decide,  to  sell  my  stock  in 
trade  and  proprietorship  of  the  newspaper,  and 
my  sons,  or  any  of  them,  shall  by  writing  offer 
to  purchase  and  carry  on  the  same,  the  trustees 
or  trustee  of  my  will  may,  and  they  are  hereby 
authorised  and  requested  to  sell  the  same  to 
them  at  500/.  less  than  the  market  price  of  such 
trade  or  profession :  ** — Held  (reversing  the  de- 
cision of  the  Lords  Justices  of  Appeal),  that 
these  words  created,  not  a  mere  power  of  sale, 
but  an  absolute  trust  for  sale,  subject  to  a  dis- 
cretion in  the  trustees  as  to  the  manner  and 
time  in  which  the  sale  should  be  carried  out. 
Minon  v.  Battiton  (H.L.),  46  Law  J.  Rep. 
Chanc.  2 ;  Law  Rep.  1  App.  Gas.  428. 

Two  of  the  trustees  during  the  life  of  the 
widow,  filed  a  bill  for  administration  ot  the 
estate,  and  for  an  enquiry  whether  it  would  be 
fit  and  proper,  and  for  the  benefit  of  all  parties, 
that  the  business  should  be  carried  on : — ^Held, 
that  by  so  doing  they  had  surrendered  to  the 
Gourt  their  disCTetion  to  postpone  the  sale,  it 
such  discretion  ever  existed.    Ibid. 

Booty  of  war:  royal  warrant,    [See  Booty  ov 

War.] 
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7. — ^A  precatory  tmst  in  fftvotir  of  **  children 
iimplicUer  is  well  ezecnted  by  limiting  the  share 
oi  a  daughter  to  her  separate  use.  WilH$  v.  ^• 
HMT,  47  Law  J.  Bep.  Chanc.  90 ;  Law  Bep.  7  C^ 
D.  181. 

8. — A  direction  to  settle,  contained  in  a  will 
dated  in  1810,  was  held  to  authorise  a  power  of 
sale.  Wue  y.  Piper,  49  Law  J.  Bep.  Ghana  611 ; 
Law  Bep.  18  Oh.  D.  848. 

SkyUnff  olauae :  remotemn :  tnuts  of  lemekaldi 
hy  rrferenoe  to  utes  of  freehold*,  [See  Bb- 
M0TBNB88,  16.] 

(0)  Implied  trutt, 

(1)  Ckdvrge  of  dehU. 

0. — A  devisee  of  an  estate  charged  with  the 
payment  of  debts,  who  is  also  one  of  the  exe- 
cutors, may  malce  a  good  title  to  a  hona  fide 
purchaser  or  mortgagee,  and  such  purchaser  or 
mortgagee  is  not  bound  to  look  to  the  applica- 
tion of  the  purchase  or  mortgage  money,  (hrser 
y.  Cartwright  (H.L.),  45  Law  J.  Bep.  Ohanc  606 ; 
Law  Bep.  7  E.  &  L  App.  7S1. 

Whatever  may  be  the  effect  of  a  general 
charge  of  debts  as  giving  to  the  executors  an 
impUed  power  of  sale,  this  implied  power  cannot 
be  executed  so  as  to  override  anything  done 
by  such  a  devisee  and  executor  as  above  men- 
tioned, and  to  displace  an  estate  which  he  had 
absolute  power  to  convey  and  had  in  fact  con- 
veyed.   Ibid. 

In  the  case  of  a  mortgage  from  sudi  a  devisee 
and  executor,  the  circumstance  that  the  solicitot 
of  the  mortgagee  was  also  solicitor  of  the  mort- 
gagor, was  held  not  to  fix  the  mortgagee  wiUi 
constructive  notice  of  an  intended  misapplica- 
tion of  the  mortgage  money,  the  solicitor  ex- 
pressly denying  that  he  knew  of  or  suspected 
the  intended  misapplication.    Ibid. 

In  considering  the  validity  of  such  a  mort- 
Kage,  it  is  not  material  that  the  mortgage  deed 
does  not  on  the  face  of  it  state  the  intention  to 
apply  the  mortgage  money  in  payment  of  the 
debts.    Ibid. 

(2)  IVeaUary  truH. 

10.— An  immediate  bequest  to  testator's  wife, 
"for  her  to  do  justice  to  testator's reUtLons," 
but  under  no  restriction  to  any  stated  property, 
but  to  be  at  liberty  to  give  what  and  to  whom 
she  pleased : — Held,  not  to  create  a  precatory 
trust.  Cole  v.  Hdivei,  46  Law  J.  Bep.  Chanc. 
488 ;  Law  Bep.  4  Ch.  D.  238. 

11. — A  testatrix  bequeathed  all  her  personal 
estate  to  her  executors  on  tmst  to  convert  into 
money,  and,  after  payment  of  debts  and  certain 
legacies,  to  hold  the  residue  **  in  tmst  for  such 
of  my  nieces  A.  and  B.  as  shall  be  living  at  my 
deatl^  my  desire  being  that  they  shall  dStribute 
such  residue  as  they  think  will  be  most  agree- 
able to  my  wishes : " — Held,  that  A.  and  B.  were 
beneficially  entitled.  Stead  v.  MeUer,  46  Law 
J.  Bep.  Ghana  880;  Law  Bep.  6  Gh.  P.  22S. 


.6»^  ▼.  iVnf^  (3  Maa  &  a.  646 ;  SIIawJ. 
Bep.  Ghana  266)  oonaidered.    Ibid. 

12« — Oif t  by  testator  of  all  his  ptoperty  to 
bis  wife  for  hi  sole  uae  and  benefit,  adding  "it 
is  my  wish  that  whatever  property  my  wife 
ndght  possess  at  her  death  be  equally  divided 
between  my  children :  *'~He]d,  that  the  wife 
took  absolutely.  PameU  v.  Pamell,  Law  Bep. 
9  Gh.  D.  96. 

id)  BeiuUimg  tnut. 

18. — Settlement  of  real  estate  to  the  use  of 

A.  and  B.  successively  as  tenants  for  life,  with 
remainder  to  the  sons  of  B.  in  tail,  with  re- 
mainders over,  subject  to  a  paramount  joint 
power  of  appointment  by  A.  and  B.,  and  with  a 
power  of  nJe  in  trustees  on  consent  of  A.  and 

B.  By  a  deed,  expressed  to  be  for  the  purpose 
of  fiadilitating  a  sale  to  certain  purchasers,  A. 
and  B.  appointed  to  trustees  upon  trust  for  sale, 
the  proceeds  to  be  held  upon  trusts  declared  by 
deed  of  even  date.  No  such  deed  of  even  date 
was  ever  executed: — ^Held,  that  the  proceeds 
of  sale  remained  subject  to  the  trusts  of  the 
settlement  Biddulph  v.  WiUiame,  Law  Bep.  1 
Gh.  D.  203. 

14.— A  husband  and  wife  appointed  by  way 
of  mortgage  some  real  estate  legally  settled,  but 
subject  to  an  absolute  power  in  the  husband 
and  wif  a  On  redemption  it  was  provided  that 
the  re-convejrance  should  be  reserved  to  the  uses 
of  the  settlement.  There  was  a  power  of  sale 
under  which  any  surplus  puzchase^money  was 
to  be  held  on  trust  for  the  husband,  his  heirs,  ex- 
ecutors, administrators  and  assigns.  The  power 
of  sale  was  exercised  after  the  death  of  the  hus- 
band : — Held,  that  the  surplus  purchase-money 
belonged  to  the  personal  representative  of  the 
husband.  ./bJiM  v.  Z^vim,  47  Law  J.  Bep.  Ghana 
664 ;  Iaw  Bep.  8  Gh.  D.  206. 

Bmdenee :  peraon  not  heard  cf  for  eewA  yean. 
[See  PaBsuxpnoN,  2.] 

General  power :  failwre  of  appoitUment :  reeuU' 
ing  trutL    [See  Powbb,  12.] 

(B)  Tbust  Funds. 
(a)  Duty  to  eeweert* 

1. — A  testator  gave  by  his  will  all  the  residue 
of  his  estate,  including  his  furniture  and  pro- 
perty over  which  he  had  a  general  power  of 
appointment,  to  A.  L.  After  the  date  of  the 
will  he  married  a  second  time,  and  then  executed 
a  oodidl,  giving  to  his  wife  the  income  of  his 
entire  estate,  and  postponing  the  payment  of 
all  legacies,  and  the  distribution  of  all  estates 
vested  in  lidm,  or  over  which  he  could  appoint, 
until  after  her  decease : — Held  (by  James,  lU., 
and  Thesiger,  L.J.,  affirming  Hall,  Y.G.,  but 
Baggallay,  L.J.,  dissenting),  that  there  was  no 
sufficient  evidence  of  an  intention  that  the 
widow  should  enjoy  the  estate  in  specie  ex- 
pressed in  the  will  and  codicil,  and  that  the 
usual  rule  for  the  oonvenion  of  the  estate  most 
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be  applied.    Maedanald  v.  Irtine,  47  Law  J. 
Bep.  Chazia  494 ;  Law  Bep.  8  Oh.  D.  101. 

[And  see  TBNANT-FOB-LlirB,  8-10.] 

Executor :  eonverium  cf  ipeeulctite  semirUiet  iy. 
[See  EzacUTOB,  17.] 

(fi)  Inveitment  ef, 
(1)  '' Bsal  tecwUie;'* 

2« — Under  a  power  to  Inyest  in  '*real  secnii- 
ties,"  trust  firnds  were  invested  on  mortgage  of 
long  leaseholds.  The  mortgagee  of  a  one-sixth 
share  of  the  trust  ftind  commenced  an  action 
against  the  trustee  to  administer  the  trust  estate, 
all^:ing  that  the  investment  was  improper,  and 
that  the  trost  funds  were  in  danger  of  being 
lost.  Pending  the  action,  the  trustee  paid  the 
remaining  fiye-sixth  shares  to  the  other  persons 
entitled,  who  had  not  been  made  parties  to  the 
action  in  any  way,  and  paid  the  plaintiff's  share 
into  Court: — ^Held,  that  the  trust  funds  had 
been  improperly  inyested.  But  held  also  (affirm- 
ing Vice-chancellor  Hall,  47  Law  J.  Bep.  Chanc. 
80),  that,  under  the  circumstances,  the  action 
had  been  instituted  unnecessarily,  and  therefore 
that  the  trustee  was  justified  in  partly  distri- 
buting the  fund,  and  was  entitled  to  be  paid 
his  costs  of  the  action,  and  costs,  charges  and 
expenses  as  trustee  out  of  the  share  in  Court. 
In  re  Chmnell,  Jonei  v.  Chennellt  47  Law  J. 
Bep.  Chanc.  688  ;  Law  Bep.  8  Ch.  D.  492. 

8. — Cash  under  the  control  of  the  Court  can- 
not be  inyested  in  mortgage  of  long  leasehold 
terms ;  and  semble,  such  securities  do  not  answer 
the  description  of  *<real  securities."  Jn  re 
BoytPi  Settled  EstaUi,  49  Law  J.  Bep.  Chanc. 
808 ;  Law  Bep.  14  Ch.  D.  626. 

(2)  Foreign  stoekt, 

4. — Trustees  under  A  will  were  authorised  to 
invest  in  the  Government  stocks  or  funds  of  the 
United  Kingdom,  or  the  stocks  or  funds  of  the 
Qovemment  of  the  *'  United  States  of  America 
or  of  the  Government  of  France  or  any  other 
foreign  government :  *'— Held,  to  authorise  an 
investment  in  the  funds  or  bonds  of  the  separate 
States  of  America.  Cadett  v.  E<vrU,  46  Law  J. 
Bep.  Chanc.  798 ;  Law  Bep.  6  Ch.  D.  710. 

(3)  Specified  inrettmente  avthorieed  mth  pamer 
to  oha/nge  into  *^  any  other" 

5. — Besidue  was  bequeathed  to  two  trustees 
on  trust  to  invest  in  the  Parliamentary  stocks 
or  funds  or  upon  real  securities  at  interest  in 
the  names  of  the  trustees,  with  a  proviso  for 
change  of  investment  to  ''any  other  funds  or 
securities  whatsoever."  The  property  having 
been  invested  in  bank  annuities,  the  two  acting 
trustees  sold  these  and  purchased  Bussian  rail- 
way bonds  transferable  by  delivery,  half  of 
which  were  kept  in  the  custody  of  one  trustee^ 
and  half  of  the  other.  One  trustee  absconded, 
having  converted  the  bonds  in  his  hands: — 
Held,  that  the  investment  was,  on  the  terms  of 
the  will,  authorial    But,  thiit  the  innocent 


trustee  having  on  the  construction  of  the  trust 
committed  a  breach  of  trust  in  leaving  the  secu- 
rities in  his  co-trustee*s  hands,  was  liable  at  the 
option  of  the  cestui  que-  iruit  to  replace  the 
bonds,  or  to  pay  the  amount  for  which  they  were 
sold,  or,  if  that  could  not  be  ascertain^,  the 
market  value  at  the  date  when  they  were  left  in 
the  hands  of  the  defaulter.  Zewii  v.  Nohhe,  47 
Law  J.  Bep.  Chanc.  662 ;  Law  Bep.  8  Ch.  D.  691. 

(4)  Statutory  potter :  coih  under  control  of 

Court, 

6. — Trustees  may,  under  the  powers  conferred 
by  23  tc  24  Vict.  c.  88.  s.  11,  invest  the  trust 
funds  subject  to  the  trusts  of  their  settlement 
in  the  same  securities  in  or  upon  which  cash 
under  the  control  of  the  Court  may  be  invested, 
notwithstanding  they  are  by  the  instrument 
creating  the  trust  expressly  forbidden  from  in- 
vesting in  other  than  Government  or  Parlia- 
ments^ securities.  In  re  Wedderhum'e  Settle' 
went  JVvit#,  47  Law  J.  Bep.  Chanc.  748;  Iaw 
Bep.  9  Ch.  D.  112. 

Investment :  advice  of  Court :  person  of  unsound 
mind,    [See  TBUBTsa  Belief  Act,  10.] 

lands  Clauses  Act:  payment  out,  to  trustees, 
[See  Lands  Clauses  Act,  29-31.] 

(C)  Breach  of  Tbubt. 
(a)  LiaMUiy  qf  trustee  for, 

1. — By  a  marriage  settlement  the  husband 
assigned  a  policy  of  assurance  on  his  life  to  the 
two  trustees  of  the  settlement,  and  covenanted 
to  pay  the  premiums.  One  trustee  disclaimed; 
and  the  other,  by  assigning  the  policy  to  a  single 
new  trustee,  enabled  the  husband  to  mortgage 
and  dispose  of  the  policy  and  a  bonus  thereon : 
— Held,  that  such  breach  of  trust  being  an  act 
of  commission  and  not  of  omission  only,  the 
trustee  so  assigning  to  the  new  trustee  was 
liable  to  pay  to  the  tmst  estate  the  money  actu- 
ally received  for  the  policy.  Hobday  v.  Peters 
(28  Beav.  603)  distinguished.  Kingdon  v.  Cattle^ 
vum,  46  Law  J.  Bep.  Chanc.  448. 

2. — A  trustee  who  on  untenable  grounds 
withholds  trust  money  from  his  cestui  que  trust 
may  have  committed  what  in  equity  may  be 
considered  a  fraud,  without  being  chargeable 
with  personal  fraud.  Thomson  v.  Eastwood 
(H.L.  Jr.),  Law  Bep.  2  App.  Cas.  216. 

d.^'Where  a  sole  trustee  of  a  fund  for  the 
separate  use  of  a  married  woman  transferred 
the  fund  without  her  knowledge  into  the  joint 
names  of  her  husband  and  himself,  and  after  his 
death  the  husband  sold  the  fund  and  deserted 
the  wife, — ^Held,  that  the  husband  and  the  estate 
of  the  trustee  were  liable  to  make  good  the  fund 
with  arrears  of  interest  since  the  sale  by  the 
husband.  Dixon  v.  DUson,  Law  Bep.  9  Ch,  D. 
687. 

4«— Where  A.,  one  of  three  executors,  paid 
interest  regularly  to  a  person  entitled  to  a  life 
interest  in  a  legacy,  and  after  his  death  his  ex- 
9oator8  Qontintied  to  pay  the  interest  without 
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i&tamilMlon,^Held  (I7  Frj,  J.),  that  m  the 
•zecntcn  of  A.  ocmld  not  properiy  have  paid  the 
interest  after  his  death,  unless  die  execaton  of 
the  original  testator  had  assented  to  the  legacj 
and  set  apart  a  fund  in  the  hands  of  A.  to  meet 
it,  it  must  be  assumed  that  such  appropriation 
had  been  made,  and  that  therefore  tiie  legatees 
conld  sue  the  exeontois  of  A.  alone  without 
making  the  other  trnstees  of  the  original  tes- 
tator parties  to  their  action.  On  appeal,  the 
objection  as  to  parties  was  waived,  and  the  Judg- 
ment of  Fxy,  J.,  affirmed.  Wilsm  y.  Modes 
(App.),  Law  Bep.  8  Ch.  D.  777. 

JHrecton  4^  ampanp :  mi^eoionde.    [8eeCk>M- 
PAHT,  D  18-37.] 

Leofoing  iccwritiei  in  hamd$  of  co4nutee :  Ha- 
HlUyfor,    [Bee  B  6  supra.] 

(Jti)  Legal  U/e  estate  0/ hankn^  inute$> 

5. — Devise  of  real  estate  for  life  to  A.  one  of 
tlie  ezecators  and  trustees  of  the  will.  A.  com- 
mitted breaches  of  trust,  and  then  filed  a  peti- 
tion for  liquidation : — Held,  that  the  life  estate 
being  legal*  ooald  not,  as  against  the  trustee 
under  the  liquidation,  be  taken  and  applied  in 
replacing  losses  occasioned  by  the  l»^ach  of 
trust.  Fox  ▼.  BueUey  (App.),  Law  Bep.  3  Ch.  D. 
608. 

(0)  Bight  qfco-tnutee  to  indemwUf. 

0. — Three  trustees  advanced  trust  moneys 
on  mortgage  of  land  and  houses  to  a  builder. 
The  builder  had  purchased  the  land  from  one 
of  the  trustees,  to  whom  he  was  also  indebted 
in  respect  of  other  matters,  and  the  money  ad- 
vanced by  the  trustees  was  applied  by  the 
builder  in  payment  of  tiie  price  of  the  land  and 
of  the  other  debts  due  from  him  to  the  trustee 
from  whom  he  had  purchased  theland^  The 
security  was  alleged  to  be  insufficient.  A  bill 
was  filed  by  t\i  other  trustees  against  the 
trustee  who  had  received  the  money,  and  a  new 
trustee,  seeking  to  realise  the  security,  and 
make  the  trustee  who  had  received  the  money 
make  good  any  deficiency: — Held  (affirming 
the  de<nsion  of  Fry,  J.,  46  Law  J.  Bep.  Chanc. 
648;  Law  Bep.  6  Oh.  D.  664),  that  in  the  ab- 
sence of  any  proof  that  the  money  had  been 
wilfully  lent  on  insufficient  security,  the  indu^ect 
benefit  which  the  trustee  who  received  the 
money  obtained  was  too  remote  to  support  a 
bill  of  this  kind,  and  that  it  must  be  dismissed 
with  costs.  Butler  v.  BtUJer  (App.),  47  Law  J. 
Bep.  Ohana  77 ;  Law  Bep.  7  Oh.  D.  116. 

(d)  FoUowing  trust  tn&ney$, 

7. — There  is  no  distinction  between  a  person 
occupying  one  fiduciary  position  or  anodier  as 
to  the  right  of  the  beneficial  owner  to  follow 
the  trust  fund ;  accordingly,  when  a  bailee  of 
bonds  sold  them,  and  paid  the  money  to  his 
account  at  his  banker's,  the  bailor  was  held  en- 
titled to  follow  the  money  into  the 


aoaoont,  and  to  have  a  duuge  <m  the  halanoe  in 
the  banker's  hands.  JRr  parte  XkOe  ^  6b.  (48 
Law  J.  Bep.  Chane.  600;  Iaw  Bep.  11  Ch.  D. 
772)  dissented  from.  A  trustee  improperly  sold 
Bussian  bonds  and  paid  the  proceeds  to  the 
credit  of  his  account  at  his  bank,  mixing  them 
with  his  own  private  moneys.  After  sudi  pay- 
ment in  he  paid  in  sums  of  his  own,  and  also 
drew  out  others  hy  cheques  for  his  own  purposes. 
There  was  a  balance  standing  to  his  credit  at 
his  death :-  Held  (by  Jessel,  M.B.,  and  Bag- 
gallay,  L.  J.,  dueentiente  Thesiger,  L.  J.,  revenuig 
the  decision  of  Fry,  J.,  48  Law  J.  Bep.  Chanc 
734  ;  Law  Bep.  13  Ch.  D.  696),  that  the  rule  of 
Clayton's  Case  (1  Mer.  672)  does  not  apply  as 
between  trustee  and  eestwi  gue  tnut,  and  that 
the  trustee  must  be  taken  to  have  drawn  out 
his  own  money,  and  not  the  trust  money.  Pm- 
nell  V.  JkffeU  (4  De  Gez,  M.&  G.  372 ;  20  Law 
J.  Bep.  Chanc.  116),  on  this  point,  overruled. 
In  re  Sallett^t  Estate,  KnatehbuU  v.  HaUett, 
CattereU  v.  Bailett  (App.),  49  Law  J.  Bep. 
Chanc.  416 ;  Law  Bep.  13  Oh.  D.  696. 

Semble,  where  trust  moneys  belonging  to 
different  trusts  have  been  paid  in  by  a  trustee 
into  his  hanking  account,  and  have  become 
mixed,  if  the  ultimate,  balance  at  his  bank  is 
insufficient  to  meet  the  full  amount  of  all  the 
trust  moneys  so  paid  in,  the  strict  implication 
of  the  rule  of  Ciayten*$  Case  as  between  the 
different  cestuis  qve  trust  is  correct.    Ibid. 

8. — ^A  policy  on  the  life  of  a  cestui  que  trust, 
the  settlor,  was  vested  in  trustees  and  settled, 
bonuses  being  excluded.  The  settlor  misap- 
propriated some  of  the  trust  funds,  and  died 
insolvent.  The  trustees  were  not  allowed  to 
retain  bonuses  received  after  the  death  of  the 
settlor  to  make  good  the  settlor's  defalcations. 
ffaUett  V.  ffalleU,  49  Law  J.  Bep.  Chanc.  61 ; 
Law  Bep.  13  Ch.  D.  232; 

(s)  Notice  sf  iHUfumlraaMe, 

9. — The  trustee  of  a  fund,  who  has  a  chaige 
upon  it,  is  not  bound,  in  the  absence  of  express 
enquiry,  to  communicate  the  existence  of  such 
charge  to  a  person  who  gives  him  notice  of  a 
subsequent  charge,  nor  will  he  lose  his  priority 
by  not  communicating  the  same.  Bm  parte 
Ooffra/rd  ;  in  re  Lower.  Ex  paste  Wxikes  (App^)> 
Law  Bep.  6Ch.  D.  61. 

[And  see  Chobb  xs  AonoH,  2.] 

CO  Enquvry :  wUfid  drfa/uU, 

10. — It  is  not  necessary  to  direct  an  enquiry 
previous  to  charging  the  defendants  as  for 
wilful  neglect  and  default.  Be  Cordova  v. 
Be  Cordaea  (P.O.),  Law  Bep.  4  App.  das.  692. 

Befaulting :  writ  cf  attachment:  discretum  of 
Judge:  Bebtors  Act.  [See  Debxobb  Act, 
8,4.] 

HoHce  to  solicitor  not  neties  to  trustee.  [See 
MORTOA^IV,  26.] 
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(D)  TSUBTBB. 
(a)  AjfpointmdTit  and  removal  of  . 

1. — The  Court  has  jurisdiction  on  petition  to 
remove  a  trustee  who  has  compounded  with 
his  creditors,  even  though  he  has  paid  the 
amount  of  the  oomposition  hef  ore  the  presentat 
tion  of  the  petition.  In  re  Adam*$  Trtutt,  48 
Law  J.  Bep.  Ghana  618 ;  Law  Bep.  12  Ch.  D. 
634. 

2. — The  bankruptcy  of  a  sole  trustee  is  suffl- 
oient  ground  for  his  removal  wherever  the 
nature  of  the  trust  is  such  that  there  are  moneys 
for  him  to  receive  or  property  which  he  can 
misappropriate,  nor  does  an  order  of  disohaige 
obtained  pending  the  hearing  of  the  petition 
vary  the  case.  In  re  Barker'*  Tnutt,  46  Law 
J.  Bep.  Ghana  62;  Law  Bep.  1  Gh.  D.  43. 

(fi)  Powers  and  duHee, 
(1)  Sale  iff  trutt  property  with  other  property, 

8. — ^A  trustee  for  sale  may  properly  seU  the 
trust  property,  together  with  other  property, 
for  an  entire  price,  where  a  sale  in  that  man- 
ner will  be  more  beneficial  for  the  eetM  que 
truet,  provided  the  purchase-money  be  properly 
apportioned,  and  the  oonditions  of  sale  affecting 
the  other  property  are  not  such  as  to  injure  the 
sale  of  the  trust  property.  In  re  Cooper^  46 
Law  J.  Bep.  Ghana  133 ;  Law  Bep.  4  Gh.  D. 
802. 

A  purchaser  under  such  oircumstanoes  ought 
to  see  that  the  purchase-money  is  properly 
apportioned  before  completion.    Ibid. 

(2)  JExercUe  qftrtut  by  heir  qf  iurvivin^ 

truttee, 

4. — ^Where  real  estate  is  devised  to  trustees 
and  their  heirs  upon  trust  that,  after  death  of 
a  tenant-f or-life,  **  the  said  trustees  or  trustee, 
or  the  trustees  for  the  time  being,"  shall  sell, 
the  trust  may  be  exercised  by  the  heir  of  the 
surviving  tnuBtee,  although  there  is  a  power 
given  in  the  will  to  appoint  new  trustees.  De- 
cision of  Jessel,  M.B.,  aflSrmed.  In  re  Morton 
and  HaUett  (App.),  49  Law  J.  Bep.  Ghana  669 ; 
Law  Bep.  16  Gh.  D.  143. 

Quaere,  whether  Coohe  v.  Crawford  (13  Sim. 
91 ;  31  Law  J.  Bep.  Ghana  406)  can  be  con- 
sidered as  overruled.    Ibid. 

[See  POWBB,  26.] 

(3)  Pwrohaee  of  truet  property, 

5. — Trustees  of  the  marriage  settlement  of  H.*8 
wife  purchased  at  his  instigation  real  estate  of 
which  H.  was  sole  trustee  for  sale.  H.  was 
employed  as  solicitor  in  the  purchase  and  ad- 
vanced some  of  the  purchase-money.  H.'8 
eeitui  que  truet  disputed  the  sale : — Held,  that 
the  sale  was  not  impeachable.  EioUey  v. 
Biehley^  46  Law  J.  Bep.  Ghana  401 ;  Law  Bep. 
2  Ch.  D.  190. 

PiasST,  1876-1880, 


(4)  Letueqf  different  truttpropertiee, 

6. — A  lease  comprising  different  properties 
held  upon  different  trusts  cannot  be  properly 
granted  unless  under  very  special  circumstances. 
ToUon  V.  Sheard  (App.),  46  Law  J.  Bep.  Ghana 
816 ;  Law  Bep.  6  Gh.  D.  19. 

An  agreement  by  trustees  .of  two  properties 
held  on  different  trusts  for  a  mining  lease  of 
both  at  a  rent  of  so  much  per  acre  worked : — 
Held,  a  breach  of  trust,  and  specific  performance 
at  the  suit  of  the  trustees  refused.    Ibid. 

(6)  Moneys  to  be  laid  out  in  land :  ewpenditure 

on  repairs, 

7,— Trustees  of  a  settled  estate  having, 
out  of  moneys  in  their  hands,  in  trust  to  be 
laid  out  in  lands  to  be  settled  to  the  same  uses, 
purchased  a  farm  for  20,0002.,  the  Court,  in  an 
action,  authorised  1,0002.  of  the  same  moneys  to 
be  applied  in  repairing,  improving  and  rebuild- 
ing the  farm  buildings  and  cottages  upon  the 
purchased  lands.  Cowley  v.  WetUsUy^  46  Law 
J.  Bep.  Ghana  869. 

(6)  Power  to  giM  receipts  by  antieipation, 

8. — ^A  fund  was  vested  by  a  settlement  in 
trustees  for  A.  for  life  and  over,  and  the  rever- 
sion had  been  subsequently  settled : — Held,  that 
A.  and  the  trustees  of  the  subsequent  settle- 
ment were  entitled  to  call  for  a  transfer  of  the 
trust  fund,  and  could  give  the  original  trustees 
an  effectual  discharge  although  the  settlement 
did  not  provide  for  a  transfer  or  payment  by 
anticipation.  Anson  y.  Potter,  Law  Bep.  13  Gh. 
D.  141. 

MiMority  of  trustees  cannot  bind  trust  estate. 
[See  MoBTaAGB,  41.] 

(tf)  IHseretion  of  trustees:  application  of  fund 
for  maintenance, 

9. — Trustees  were  directed  to  pay  income 
for  the  maintenance  and  support  of  the  tes- 
tator's son  and  his  wife,  and  their  children 
under  twenty-one  and  unmarried,  in  such  shares 
and  proportions  as  they  in  their  discretion 
should  think  proper,  and  in  like  manner  to  pay 
the  income  unto  and  for  the  benefit  of  any 
widow  whom  his  son  might  leave,  and  any  such 
diildren  as  aforesaid.  The  testator's  son  died, 
and  his  widow  married  again.  All  the  children 
of  the  son  attained  twenty-one.  On  daim  by 
the  second  husband  to  income  after  the  youngest 
child  attained  twenty-one, — Held,  that  the 
trustees,  being  desirous  of  paying  the  income  to 
the  wife  for  her  separate  use,  should  be  at 
liberty  to  do  so  as  long  as  they  pleased.  Austin 
V.  Austin^  and  Austin  v.  JBoyce,  46  Law  J.  Bep. 
Ghana  92;  Law  Bep.  4  Ch.  D.  233. 

Semble,  that  words  which  give  income  for 
« the  maintenance  and  support "  of  a  Wife  and 
children,  are  su£Bcient  to  create  a  separate  use 
in  the  wife.    Ibid. 

10.— A  testator  devised  real  estate,  and  be- 
<}ueathed   his  residuary    personal    estate  to 
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tniflteefl  npcm  tmtt,  fhmt  thej,  in  their  disore* 
lion,    and   of  their   uncontrollable  anthority, 
Bhould  paj  and  apply  the  whole  or  such  portion 
only  of  the  anniud  income  of  his  real  and  re- 
siduaiy  personal  estate  as  they  should  thinic 
expedient  to  or  for  the  maintenance  of   his 
wife  (a  lanatic)  at  such  time  or  times  and  in 
such  proportions  and  manner  in  all  respects  as 
his  trustees  should  think  most  conducive  to  her 
comfort,  enjoyment  and  convenience,  without 
being  liable  to  account  for  such  payment  and 
application.    The  lunatic  became,  on  her  hus- 
band's death  without  issue»  entitled  under  her 
marriage  settlement  to  a  life  interest  in  certain 
funds,  and  absolutely  to  other  funds  therein 
respectively  comprised.     By  an  order  of  the 
Lords  Justices  in  Lunacy  it  was  ordered  that 
without  prejudice  to  the  question  as  to  the 
primary  liability  of  the  testator's  estate  to  pro- 
vide for  the  maintenance  of  the  lunatic,  the  sum 
of  696^.  a  year  should  be  applied  for  that  pur- 
pose:— Held   (affirming    the  dedsion   of   the 
Court  of  Apprnd,  with  a  slight  variation),  that 
the  trustees  had  an  absolute  discretion  as   to 
whether  or  not  they  would  apply  any  and  what 
part  of  the  income  of  the  testator's  estate  for  the 
maintenance  of  the  lunatic,  and  that  the  Court 
was  not  entitled  to  oontrol  or  interfere  with 
such  discretion.     Oithoms  y.  Ouboms  (H.L.)» 
46  Law  J.  Rep.  Chanc  656;  Law  Bqp.  2  App, 
Cas.  300. 

11. — Under  a  marriage  settlement  certain 
funds  were  vested  in  trustees,  upon  trust  (in 
the  events  which  had  happened)  '*  in  their  un- 
controlled and  absolute  discretion,"  to  pay  the 
income  or  any  part  thereof  for  the  maintenanoe 
of  the  husband  and  wife,  or  one  of  them.  The 
wife  was  unable  to  live  with  her  husband  on 
account  of  his  intemperate  habits.  The  trustees, 
in  the  exercise  of  their  discretion,  paid  the 
whole  of  the  income  to  the  husband.  The  wife 
having  applied,  by  summons,  that  the  trustees 
might  be  ordered  to  pay  a  competent  part  of 
the  income  for  her  maintenance, — Held,  that  in 
the  absence  of  nuUa  fides  on  their  part,  the 
Court  could  not  interfere  with  the  absolute  dis- 
cretion given  to  the  trustees.  Tabor  v.  JBrooki^ 
48  Law  J.  Bep.  Chanc.  130;  Law  Bep.  10  Ch. 
D.  273. 

JHioreHoTuify  power  to  truiteet  to  pottpone  pay* 
ment  of  $kare$  of  residue.  [See  Sgotoh  Law, 
28.] 

(d)  Personal  UdHUty  of  trustee. 
(1)  Ibr  hreaoh  of  trust.    [See  C  1-4  supra.] 

(2)  ffoldinff  bank  shares, 

12. — An  unlimited  Scotch  banking  company 
was  registered  under  the  Companies  Act,  1862. 
The  appellants  took  a  transfer  of  stock,  and 
were  described  in  the  books  of  this  company  as 
**  trust  disponees."  The  company  was  wound  up 
voluntarily: — Held,  that  the  appellants  were 
personally  liable  as  oontribntories  to  the  com- 
pany, and  that  their  liability  was  not  limited  to 


the  amoimt  of  tfaa  tnitt  eiUiie.    Lmuden  t. 
Buehanan  (4  Maoq.  460)  followed.  Mwir  v.  Tke 
OUy  of  Glasgow  Bank  (H.L.  So.),  Law  Bep.  4 
•App.  Cas.  337. 

18. — Li  the  case  of  the  same  bank  the  resig- 
nation of  a  trustee  under  24  A:  26  Vict.  c.  34, 
8.  1,  with  consent  of  his  oo-tmstees  and  bene- 
ficiaries, before  tiie  commencement  of  the 
winding  up,  but  after  the  stoppage  of  the  com- 
pany, was  held  to  be  too  late  to  exempt  the 
trustee  from  his  personal  liability  as  a  oon- 
tributoiy.  In  re  The  OUy  if  Gflasgom  Bamk. 
JOtehell^s  Case  (H.L.  8a),  Law  B^  4  App. 
Cas.  648,  667,  and  Buthe^^mTs  Case,  ibid.  648, 
681.  The  like  was  held  in  a  similar  case  where 
the  trustee  was  entered  on  the  register  as 
executor,  and  had  acted  as  a  shar^older  for 
over  twenty  years.  In  re  The  CUy  qf  Qlasgom 
Banh.  Buohan's  Case  (H.L.  So.),  Law  Bep.  4 
App.  Cas.  649,  683. 

14. — In  the  case  of  the  same  bank,  shares 
wero  transferred  into  the  names  of  four  persons 
as  trustees  and  executors.  One  of  the  four 
signed  mandates  to  the  bank  authorising  the 
payment  of  dividends,  sanctioned  the  purchase 
of  additional  bank  stock,  and  signed  the 
minutes  of  meetings  of  the  trustees: — Held, 
that  he  was  rightly  put  on  the  list  of  oontribn- 
tories. In  re  The  (My  cf  Glasgow  Bank,  BeU^ 
Lang  and  Others'  Case  (H.L.  So.),  Law  Bep.  4 
App.  Cas.  647,  660. 

Two  surviving  trustees  executed  a  deed 
assuming  new  trustees.  New  and  old  trustees 
passed  a  unanimous  resolution  that  stock  in 
the  bank  standing  in  the  names  of  the  old 
trustees  should  be  transferred  into  the  names 
of  the  new  and  old  trustees ;  and  a  note  of  the 
assumption  was  made  by  the  bank  officials.  All 
the  trustees  signed  a  minute  stating  that  one 
of  their  numb^  had  tabled  the  scrip  of  the 
bank  stock,  shewing  the  transfer  of  the  stock 
as  directed  at  the  previous  meeting: — Held, 
that  the  assumed  trustees,  except  one,  a  female, 
who  was  a  minor  and  unmarried,  at  the  date  of 
the  resolution  to  transfer,  were  liable  as  oon- 
tribntories.   Ibid. 

The  name  of  the  minor  was  removed  from  the 
list  without  prejudice  to  the  right  to  plaoe 
thereon  the  names  of  her  husband  and  herself 
in  her  right. 

15. — £i  the  case  of  the  same  bank,  where  a 
trustee  was  appointed  in  1866,  and  registered 
as  a  shareholder,  together  with  his  oo-trustees, 
and  together  with  tiiem  signed  a  transfer,  in 
which  tiiey  were  described  as  trustees  nominated 
under  an  antenuptial  oontract,  signed  a  divi- 
dend warrant  in  1866,  and  resigned  office  in  1868, 
which  was  aooepted  but  not  intimated  to  the 
bank,  so  that  his  name  remained  on  the  register 
until  the  stoppage  of  the  bank, — ^Held,  that  he 
was  liable  as  a  oontributory.  In  re  The  dtg  tf 
Glasgow  Banh.  Kei^s  Case  (H.L.  Sc.).,  Law 
Bep.  4  App.  Oas.  660,  698. 

16. — ^A.  and  B.,  who  were  in  partnership  with 
C,  puiGhased  for  the  purposes  of  their  partner- 
ship stock  in  the  City  of  Glasgow  Buk,  and 
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took  a  transfer  in  favour  of  themselyes  "and 
the  survivor  of  them  for  behoof  of  thefirm."  In 
the  liquidation  of  the  bank  A.  and  B.  were  each 
placed  individually  on  the  list  of  contributories 
as  holders  of  1,0002.  of  stock  as  "  trustee  for 
the  ^mn."  In  an  application  to  vary  the  list 
by  expunging  the  words  **  trustee  for  the  firm," 
and  to  place  A.  and  B.  on  the  list  as  con- 
tribatories  for  6002.  each,— Held,  that  A.  and  B. 
were  trustees  for  the  partnership,  and  were 
jointly  and  severally  liable  for  all  calls  in 
respect  of  the  stock.  GiOegpie  v.  The  City  cf 
Ghugim  Banik  (H.L.  So.),  Law  Bep.  4  App. 
Gas.  632. 

17.— One  of  five  trustees  under  a  marriage 
contract  signed  a  note  approving  of  the  pur- 
chase of  bank  stock  in  the  same  bank,  and  the 
names  of  the  trustees  appeared  in  the  transfers 
of  stock  and  on  the  register  of  members.  A., 
one  of  the  trustees,  did  not  sign  the  transfers, 
but  signed  a  letter  to  the  company,  authorising 
the  payment  of  dividends : — Held,  that  A.  was 
liable  as  a  contributory.  Ounawng/ume  v.  The 
City  of  QUugam  £ank  (H.L.  Sc.),  Law  Bep.  4 
App.  Gas.  607. 

Held  also,  that  the  trustees  were  liable  in 
soUdum  for  the  whole  of  the  stock,  and  not 
pro  rata  for  one-fifth  part  only.    Ibid. 

(e)  Bight  €fy  to  oatti,  ohargee  and  eupefuea. 

19.— A  suit  was  instituted  by  a  next  friend, 
on  behalf  of  infants  interested  in  the  ad- 
ministration of  a  testator's  estate,  for  the  pur- 
pose of  setting  aside  an  agreement  which  had 
been  entered  into  by  the  executors  and  trustees 
for  the  disposal  of  the  testator's  business,  and 
the  bill  contained  charges  of  gross  misoonduot 
against  T.,  one  of  the  trustees  and  executors. 
T.  defended  the  suit,  and  the  bill  was  dismissed 
with  costs,  the  Court  being  of  opinion  that  the 
agreement  was  for  the  benefit  of  the  estate,  and 
that  the  charges  against  T.  were  unfounded. 
The  next  friend  being  insolvent,  T.  applied  in  a 
suit  for  the  administration  of  the  testator's 
estate  to  be  allowed  his  costs  out  of  the  estate, 
but  th^  were  refused,  on  the  ground  that  he 
had  not  previously  obtained  leave  to  defend. 
But,  on  appeal,  the  decision  was  reversed  and 
the  costs  were  allowed.  Walteri  v.  Woodhridge 
(App.),  47  Law  J.  Bep.  Chanc.  616;  Law  Bep. 
7  Oh,  D.  604, 

[See  B  2  supra.] 

(/)  Devolution  <tf  ettate  qf  iruitee. 

(1)  JDrnfUe  qftrutt  ettate, 

20.— The  trust  estates  of  an  intestate  dying 
before  the  Land  Transfer  Act,  1876,  vest,  in  the 
absence  of  conveyance  or  other  act  duly  done 
under  the  Vendor  and  Purchaser  Act,  1874,  in 
the  heir-at-law  of  such  intestate.  Christies. 
Ovington,  Law  Bep.  1  Ch.  D.  279. 

(2)  **  Bare  trustee." 
Semble, a  " bare  trustee"  is  a  trustee  who  has 
no  duty  to  perform,  and  who,  on  request,  would 


be  compellable  in  equity  to  oonvey  or  transfer 
to  his  oeetui  que  trust.    Ibid. 

21. — Neither  an  unpaid  vendor  nor  any  other 
person  having  a  beneficial  interest,  is  a  "  bare 
trustee  "  within  the  Land  Transfer  Act,  1876, 
s.  48.  Morgan  v.  The  Swansea  Urhan  Sanitary 
Authority,  Law  Bep.  9  Ch.  D.  682. 

Quaere,  whether  a  trustee  without  a  beneficial 
interest,  but  having  active  duties  to  perform,  is 
a  **  bare  trustee."    Ibid. 

Aeeowits  of  trustees  and  eopeeutors,  hon  to  he 
taken,    [See  Pbaotiob,  A  7.] 

General  devise,  whether  trust  estates  pass  hy» 
[See  Will  Conbtbuctiok,  E  6,  8.] 

Trust  for  sale :  sale  by  heir  qf  swnowvng  trustee. 
[See  Poweb,  26.] 

(B)  Cestui  que  Tbubt. 
(a)  Conversion  and  re-oonversion, 

1, — An  estate  was  appointed  by  will,  subject  to 
a  charge  for  raising  a  sum  of  money  to  be  applied 
upon  certain  trusts.  The  money  was  duly  raised 
in  the  lifetime  of  the  appointee.  After  his  death 
the  trusts  failed,  and  the  charge  sank  for  the 
benefit  of  the  estate: — Held,  tiiat  the  money 
belonged  to  the  legal  personal  representatives 
of  the  appointee.  In  re  Coopet's  Trusts  (23 
Law  J.  Bep.  Chanc.  26)  explained.  In  re  NetO' 
hery's  Trusts,  46  Law  J.  Bep.  CSianc.  612 ;  Law 
Bep.  6  Ch.  D.  746. 

2. — Where  a  testator  directs  personal  estate 
to  be  laid  out  in  the  purchase  of  lands  to  be 
held  upon  trusts  which  ultimately  fail,  lands 
purchased  before  the  failure  of  the  trusts  go  to 
the  next-of-kin  as  real  estate.  Curteis  v.  TFbr- 
vuUd  (App.),  Law  Bep.  10  Ch.  D.  178. 

Beynolds  v.  Godlee  (Johns.  636,  682)  over- 
ruled.   Ibid. 

8. — ^A  testator  by  his  will  directed  his  exe- 
cutors "  to  sell  his  landed  property  "  (sped^ring 
it)  '*  for  its  full  value."  He  then  gave  legacies, 
and  specifically  devised  other  lands  to  I.,  with 
remainder  to  T.  He  then  gave  other  legacies, 
and  concluded,  "  I  constitute  the  said  T.  my  re- 
siduary legatee:" — Held,  that  the  real  estate 
not  specifically  devised  was  converted  out  and 
out  for  the  general  purposes  of  the  will,  and 
that  the  surplus,  after  satisfying  those  pur- 
poses, went  to  the  residuary  legatee,  and  not 
to  the  heir-at-law.  Singleton  v.  TomilAnson  (H.L. 
Ir.),  Iaw  Bep.  3  App.  Cas.  404. 

(fi)  Election  by,  to  tahe  as  realty, 

4. — ^A  testator  gave  his  real  and  personal  estate 
to  A.  and  B.,  whom  he  appointed  his  executors, 
as  to  the  real  estate  in  trust  for  sale,  the  pro- 
ceeds to  be  considered  as  part  of  his  personal 
estate ;  and  gave  his  personal  estate,  after  the 
death  of  his  wife  (who  died  in  his  lifetime),  to 
his  son  C.  absolutely.  A.  died  in  the  testator's 
lifetime.  B.  renounced  probate  in  the  common 
form,  and  survived  the  testator  for  three  years 
and  then  died,  without  having  acted  as  trustee : 
— Held,  under  the  circumstances,  that  the  re- 
nunciation of  the  probate  operated  as  a  dis- 
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claimer  of  the  tnuts  of  the  will,  so  that  the 
legal  estate  in  land  of  which  the  testator  died 
seised  vested  in  G.  as  his  heir-at-law.  In  re 
Oordonh  Bttate.  RoberU  ▼.  Ghrdon,  i6  Law  J. 
Bep.  Chanc.  794 ;  Law  Bep.  6  Ch.  D.  631. 

The  testator  died  seised  of  afann,partof  which 
was  freehold  and  the  rest  copyhold.  C.  never 
procured  himself  to  be  admitted  tenant  of  the 
copyhold  portion  of  the  farm,  nor  took  any  part 
in  the  management  thereof,  but  received  the 
rents  through  his  local  agents  in  the  same 
manner  as  his  father  had  done,  until  his  death 
nine  years  afterwards :— Held,  in  an  action  by 
the  personal  representative  of  C.  against  C.'s 
heir-at-law  and  customary  heir,  that  0.  had  by 
his  conduct  elected  to  take  the  fetrm  as  real 
estate.    Ibid. 

Semble,  the  dedsion  would  have  been  the 
same  if  the  legal  estate  had  not  been  at  home 
inc.    Ibid. 

6. —  Persons  holding  freehold  property  in 
trust  for  sale  for  payment  of  legacies,  and  en- 
titled to  the  proceeds  subject  to  such  payment, 
may,  with  the  assent  of  the  legatees,  elect  to 
take  the  property  as  realty.  Mutlow  v.  Bi{^ 
(App.),  45  Law  J.  Bep.  Chanc  282 ;  Law  Bep. 
1  Ch.  D.  386. 

Long  acquiescence  by  legatees,  entitled  to 
require  a  sale  for  payment  of  their  l^^es,  in 
no  sale  being  made,  may  be  construed  as  an 
assent  to  their  legacies  becoming  simple  charges. 
Ibid. 

Quaere,  whether  the  trust  was  such  as  to 
have  prevented  the  application  of  the  Statute 
of  Limitations  if  there  had  been  no  election. 
Ibid. 

6* — ^A  testator  devised  his  real  and  personal 
estate  to  trustees  upon  trust  for  sale  and  con- 
version, and  out  of  the  income  of  the  moneys 
arising  therefrom  to  pay  an  annuity  of  760Z. 
to  his  widow  during  widowhood,  and  subject 
thereto  to  pay  the  residue  during  such  widow- 
hood to  his  son,  G.  M.,  unless  and  until  he  did 
any  act  to  deprive  himself  of  the  whole  or  any 
part  thereof,  and  in  case  his  estate  determined, 
upon  trust  to  pay  the  income  to  the  widow 
during  such  widowhood,  and  after  her  death  or 
second  marriage,  as  to  one  moiety  of  the  capital 
for  G.  M.  absolutely,  and  as  to  the  other  moiety, 
in  case  his  estate  had  not  determined,  then  upon 
trust  for  G.  M.,  his  heirs,  executors  and  adminis- 
trators ;  but  in  case  it  should  have  determined, 
then  upon  certain  trusts  in  favour  of  G.  M.,  his 
wife  and  children.  G.  M.  during  his  life  resided 
with  his  mother  on  part  of  the  devised  estates  in 
Sussex,  and  died  in  the  lifetime  of  his  mother 
without  having  done  any  act  whereby  his  es- 
tate determined,  having  by  his  wiU  devised 
the  Sussex  estate  in  strict  settlement,  and  be- 
queathed  his   personalty  upon  trust  for   his 

<diildren  equally  at  twenty-one  or  marriage : 

Held,  that  G.  M.  had  the  right  to  elect  to  take 
the  Sussex  estate  as  realty,  and  that  he  had 
done  enough  in  his  lifetime  and  by  his  will  to 
shew  that  he  intended  to  elect  so  to  take  it,  and 
that  the  property  was  therefore  part  of  his  real 


estate.    Meek  ▼.  J}dwniUh,  47  Law  J.  Bep.  Chanc. 
67  ;  Law  Bep.  6  Ch.  D.  666. 

7« — Devise  of  zeal  estate  in  trust  for  sale, 
**  with  all  convenient  speed,"  to  raise  a  charge 
of  6002.,  and  subject  thereto  for  A.  (a  fme 
eovert)  and  B.  absolutely.  Seven  years  after 
the  trust  for  sale  became  exercisable,  A.  died. 
The  property  had  not  been  sold«  and  A.'s  hus- 
band had  paid  off  the  6001,  with  A.'s  money, 
and  supported  a  petition  in  opposition  to  a 
railway  which  proposed  to  pass  through  the 
property : — ^Held,  that  A.  had  elected  to  take  as 
real  estate.  Tn  re  Datidean.  Martin  v.  IHmmer, 
BavidionY,  Trimmer  (A.^.),  Law  Bep.  11  OlD. 
341. 

(tf)  Whether  exeluiieeol^eetcftnut. 

8. — Bequest  of  1,200^  and  the  accumulated 
income  thereof  upon  trust  to  purchase  an  ad- 
vowson,  and  to  present  some  fit  person  until 
the  testator's  son  should  die  or  l^  presented 
to  a  benefice  of  1,000/.  a  year,  and  sJter  such 
death  or  presentation,  the  advowson  (or  the 
fund  if  no  purchase  had  been  made)  was  to  be 
in  trust  for  his  son,  his  executors  or  ad  minis- 
trators.  The  son  having  been  presented  to  a 
benefice  of  less  than  I,0OOZ.  a  year  before  any 
advowson  had  been  bought,  claimed  the  fund : 
— Held,  that,  as  the  son  was  not  the  exclusive 
object  of  the  trust,  and  as  the  trustees  were 
willing  to  carry  it  out  by  purchasing  an  advow- 
son and  presenting  a  fit  person,  the  son  was  not 
entitled,  €hU  v.  Naime,  Law  Bep^  3  Ch.  D. 
278. 

TBUSTBB  ACTS. 

(A)  Petition  when  to  bb   pbbsbktsd  is 

LiTKAOY. 

(B)  AppoDTTMBirr  of  new  Trustees. 
(a)  Who  ii  a  trustee  within  the  Act, 
(h)  Jtendenee  abroad, 

(e)  Appointment  of  continuing  trtuteee  in 

plaoe  of  retiring  truttees, 
(d)  Appointment  of  new  truttee  qf  tepamte 

fwnd, 

(C)  Vesting  Ordeb. 

(a)  Iriih  railway  ttoeh, 

(h)  Zand  in  Ireland, 

(o)  Death  of  trustee  without  representative, 

(jd)  I\frm  of  order, 

(1)  Order  in  hmacy. 

(2)  Tetumt  in  taU  of  uneonnd  mind, 

(3)  Where  improper  iaiMitmenti  not  to 

he  vetted, 

(4)  Vetting  order  in  ehamb&n :  jurii- 

diction, 

(D)  Costs:  Lunatic  MoBTGAasB. 

(A)  Petition  when  to  be  Pbbsentbd  in 

Lunacy. 
1. — ^Where  a  new  trustee  of  a  settlement  had 
been  appointed  in  the  place  of  a  trustee  who 
had  become  of  unsound  mind,  a  petition  for  an 
order  appointing  the  new  trustee  by  the  Court 
and  vesting  the  real  estate,  and  the  right  to  call 
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for  a  transfer  of  the  personal  property  in  the 
new  tmstee,  together  with  the  continning  trus- 
tee, was  directed  by  the  Court  to  be  entitled  in 
Chancery  as  well  as  in  Lonacy.  In  re  Pearson 
(App.)i  46  Law  J.  Hep.  Chanc.  670 ;  Law  Bep.  6 
Ch.  D.  962. 

2. — A  petition  nnder  the  Trastee  Acts,  for 
the  appointment  of  new  trustees  in  the  place  of 
two  deceased  trustees,  and  of  one  of  the  surviv- 
ing trustees  who  was  lunatic,  though  not  so 
found  by  inquisition,  need  not  be  presented  in 
Lunacy,  no  vesting  order  being  asked  for.  In  re 
Viokers'  Trutti,  46  Law  J.  Bep.  Chana  16 ;  Law 
Bep.  8  Ch.  D.  112. 

8.— Where  a  sole  trustee  is  of  unsound  mind 
and  out  of  the  jurisdiction,  a  petition  for  ap- 
pointment of  new  trustees  and  a  vesting  order 
need  not  be  presented  in  Lunacy  as  weU  as  in 
Chancery  any  more  than  in  the  case  of  any  other 
trustee  out  of  the  jurisdiction.  In  re  Gardner^s 
Truits,  Law  Bep.  10  Ch.  D.  29. 

(B)  Appointmbnt  of  nbw  Tbubtbb. 

(a)  Who  ii  a  trtutee  loitHn  the  Act, 

4. — Where  executors  invested  a  legacy  to 
which  an  infant  would  become  absolutely  enti- 
tled on  attaining  twenty-one,  subject  to  trusts 
for  maintenance,  &c.,  in  the  meantime,  in  the 
joint  names  of  themselves  and  the  in£uit,  and 
afterwards  died,  and  an  order  was  made  to  bring 
the  fund  into  Court,—  Held,  that  the  infietnt  was 
a  trustee  within  the  Trustee  Acts.  Qardnor  v. 
Conks,  Law  Bep.  8  Ch.  D.  304. 

(V)  MeHdenoe  abroad, 

5. — ^Where  all  the  persons  benefioiaUy  inter- 
ested under  a  will  are  permanently  resident  in  a 
place  out  of  the  jurisdiction,  the  Court  will,  in 
a  proper  case,  appoint  as  new  trustees  persons 
resident  in  the  same  place,  even  though  some  of 
the  beneficiaries  axe  infants.  In  re  Idddiard^s 
TrvstSt  49  Law  J.  Bep^  Chanc.  873 ;  Law  Bep. 
14  Ch.  D.  810. 

(e)  Appointment  of  eontinuing  trustees  in  place 
of  retiHng  trustees, 

6. — One  of  four  trustees  of  a  will  desiring  to 
retire, — Held,  that  the  Court  had  jurisdiction 
under  section  32  of  the  Trustee  Act,  1860,  to 
appoint  the  remaining  three  as  trustees  in  the 
place  of  themselves  and  the  fourth.  In  re  Ship^ 
perdson's  l^ntsts,  49  Law  J.  Bep.  Chanc.  619. 

7. — Where  one  of  the  four  trustees  of  a  will 
had  absconded,  the  Court  has  jurisdiction  under 
section  82  of  the  Trustee  Act,  1860,  to  appoint 
the  remaining  three  as  sole  trustees  in  place  of 
themselves  and  the  fourth.  In  re  Staked  Trusts 
(41  Law  J.  Bep.  Chanc.  286 ;  Law  Bep.  18  Eq. 
888)  followed.  In  re  HatfortPs  Trusts,  Law  Bep. 
18  Ch.  D.  186. 

(d)  Appointment  qfnere  trtutee  of  sepa/rate  fund, 

8. — The  Court  will,  in  a  proper  case,  appoint 
new  trustees  of  a  separate  fund  under  a  will. 
In  re  Cwnard^s  Trusts,  48  Law  J.  Bep.  Chanc. 
192. 


A  testator,  by  his  will,  gave  a  separate  fund  of 
20,000/.  to  A.  and  B.,  as  trustees,  upon  certain 
trusts  for  the  benefit  of  his  daughter  C.  and  her 
children.  B.  desired  to  retire  from  the  trusts 
of  the  will,  so  &r  as  they  related  to  this  fund. 
On  the  petition  of  A.,  and  C.  and  her  children 
(all  of  whom  were  of  age),  the  Court  appointed 
a  new  trustee  of  the  fund.    Ibid. 

(C)  Vbstiko  Obdbb. 

(a)  Irish  raikvay  stock. 

9. — One  of  two  trustees  having  become  of 
unsound  mind,  an  order  was  made  under  the 
Trustee  Act,  1860,  s.  6,  appointing  a  person  to 
concur  with  the  other  trustee  in  tnmsferring 
into  Court  certain  Irish  railway  stock  standing 
in  the  names  of  the  two  trustees.  Before  the 
order  was  drawn  it  was  found  out  that,  owing 
to  section  66,  such  an  order  could  not  be  made 
as  to  Irish  stock.  An  order  was  made  appoint- 
ing a  person  trustee  of  the  Irish  stock  in  the 
place  of  the  person  non  eompos,  and  directing 
him  to  concur  in  the  transfer  into  Court.  In  re 
Hodgson,  Lord  Konlis  v.  Hodgson  (App.),  Law 
Bep.  11  Ch.  D.  889. 

(d)  Zofkl  in  Ireland, 

10* — Where  the  surviving  trustee  of  property 
consisting  in  part  of  land  in  Ireland  had  become 
lunatic,  an  order  appointing  new  trustees  and 
vesting  the  Irish  lajid  in  them,  was  made  on 
petition  in  Lunacy  and  in  the  Chancery  Divi- 
sion. In  re  Lamotte  (App.),  Law  Bep.  4  Ch.  D. 
826. 

(c)  Death  of  trtutee  mthout  represontatite, 

11. — ^A  vesting  order  under  seotion  84  operates 
as  a  conveyance  or  assignment  by  the  person  in 
whom  the  legal  estate  is  vested.  Consequently, 
where  a  sole  trustee  of  leaseholds  is  dead,  and 
has  no  legal  personal  representative,  a  vesting 
Older  is  of  no  avail  and  will  not  be  made.  In 
re  Driver's  Settlement  (Law  Bep.  19  Bq.  362) 
explained.  In  re  DalglHsh*s  Settlement,  46  Law 
J.  Bep.  Chana  68;  Law  Bep.  1  Ch.  D.  46. 
Bevened  on  appeal,  Law  Bep.  4  Ch.  D.  148. 

12. — Where  the  surviving  trustee  of  lease- 
holds was  dead  and  there  was  no  legal  personal 
representative,  the  Courts  new  trustees  having 
been  appointed,  made  an  order  vesting  the 
leaseholds  in  them  for  all  the  estate  of  the  de- 
ceased trustee.  In  re  Dalgloish's  Settlement 
(see  last  case)  not  followed.  In  re  Ratkbone 
(App.),  46  Law  J.  Bep.  Chana  681 ;  Law  B;ep. 
2  Ch.  D.  488. 

18. — Where  the  survivor  of  two  trustees  of 
stock  under  a  wlU  had  died  leaving  no  legal 
personal  representative,  and  the  eestuis  que  trtut 
and  two  new  trustees,  who  had  been  appointed 
under  a  power  in  the  will,  presented  a  petition 
asking  tnat  the  right  to  transfer  the  stock — 
which  was  then  standing  in  the  names  of  the 
deceased  trustees — might  vest  in  the  new  tous- 
tees,  under  section  26  of  the  Trustee  Aot»  1860, 
the  Court  made  the  order-— oonsidering  itself 
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bound  by  In  r$  DalffleUk*$  SetUemmt  (Law  Bep. 
i  Ch.  D.  143) — ^bat  withoat  reappointing  the 
new  troBtees.  In  re  Crowe's  Trutts^  Law  Bep. 
14  Ch.  D.  304. 

14.— Form  of  vesting  order  as  to  stook  settled 
by  will  where  the  sarvivor  of  the  two  original 
trustees  has  died  withoat  a  legal  personal  repre- 
sentative, and  new  tmstees  have  been  appointed 
under  the  will.  In  re  Crowe'*  Tnutt  (Law  Bep. 
14  Ch.  D.  804 ;  see  last  oase)  oorrected.  In  re 
Crme'%  ^Vtw««(No.  2),  Law  Bep.  14  Ch.  D.  610. 

{S)  Form  ef  order. 

(1)  Order  in  IwuLo^, 

15. — Where  the  sole  surviving  trustee  of  a 
snm  of  stock  had  become  of  nnsoond  mind,  and 
the  eeMtuie  give  truit  petitioned  in  Lunacy  for 
an  order  vesting  in  them  the  right  to  transfer 
the  stock  and  receive  the  dividends,— Held, 
that  this  would  be  administering  a  trust  in 
Lunacy,  contrary  to  the  settled  nile,  but  that 
the  petition  should  be  amended,  and  intituled  in 
the  Chancery  Division  as  well  as  in  Lunacy,  and 
an  order  made  appointing  the  petitioners  trus- 
tees, and  vesting  the  right  to  transfer  and  receive 
the  dividends  in  them  in  that  capacity.  In  re 
Currie  (App.),  Law  Bep.  10  Ch.  D.  93. 

(3)  Tenant  in  tail  o/untound  mind. 

16. — ^An  order  under  the  Trustee  Act,  1860, 
vesting  the  estate  of  a  trustee  tenant  in  tail 
who  is  of  unsound  mind  in  any  person,  should 
only  direct  the  land  to  be  vested  for  all  the 
estate  which  the  trustee  could  convey  if  sane, 
and  need  not  refer  to  the  Fines  and  Beooveries 
Act,  or  to  the  execution  of  a  disentailing  assur- 
ance. Meuanv,  Maeon.  InreMaeon^App,),  Law 
Bep.  7  Ch.  D.  TOT. 

(3)  Ihrm  of  order  where  improper  ineeetmonts 

net  to  he  vetied, 

17. — Form  of  order  on  the  appointment  of 
new  trustees  where  the  trust  funds  are  invested 
in  imauthorised  securities,  and  it  is  desired  not 
to  transfer  them  into  the  names  of  the  new 
trustees  but  to  sell  them  immediately,  in  order 
that  the  proceeds  may  be  re-invested  in  accord- 
ance with  the  trusts  of  the  settlement.  In  re 
Peaeooh  (App.),  49  Law  J.  Bep.  Chanc.  228 ; 
50  Law  J.  Bep.  Chanc.  380 ;  Law  Bep.  4  Ch.  D. 
212. 

(4)  Vetting  order  in  ekamben :  jmitdiation. 

18. — In  an  administration  action  commenced 
l^  writ,  an  order  for  accounts  was  made  in 
chambers  under  Order  XY.,  and  subsequently  an 
order  was  made  in  chambers  directing  the  plain- 
tiff and  the  defendant  to  transfer  certain  stock 
mto  Court.  The  defendant  could  not  be  found, 
and  an  order  was  made  in  chambers,  vesting  the 
right  to  transfer  the  stock  in  the  plaintiff,  and 
d&ecting  him  to  transfer  it  into  Court.  The 
bank  objected  to  act  on  this  order,  on  the 
gxound  of  its  having  been  made  in  duunbers ; 


and  on  motion  Jessel,  M.B.,  made  an  ocder 
directing  the  bank  to  act  upon  the  order  bo 
made : — Held,  on  appeal,  that  having  regard  to 
the  18  &  19  Yict.  c.  134.  s.  16,  Consolidated 
Order  XXXV.  rule  1,  and  the  course  of  prao- 
tioe,  there  was  so  mu6h  doubt  as  to  the  juris- 
diction as  to  raider  it  unsafe  to  make  such  a 
vesting  order  in  chambers,  and  that  the  order 
directing  the  bank  to  act  upon  it  ought  to  be 
diflchaiged.  Frodtham  v.  Frodeham  (App.),  60 
Law  J.  Bep.  Chana  233 ;  Law  Bep.  15  Ch.  D. 
517. 

Betate  ef  mortgagee.    [See  Mobtgaos,  56^  57.] 

(D)  Costs:  Lukatio  Mobtgaqbs. 

19.  ^A  trustee  having  advanced  money  on 
mortgage  became  lunatic.  Upon  redemption 
of  the  estate  and  a  petition  to  appoint  a  person 
to  re-convey,  it  appearing  that  the  mortgagor 
had  no  knowledge  that  the  money  was  trust 
money,  the  costs  of  the  application  were  ordered 
to  be  paid  out  of  the  trust  estate.  In  re  Jonu 
(App.),  45  Law  J.  Bep.  Chana  688 ;  Iaw  Bep.  2 
Ch.  D.  70. 

20. — ^A  mortgagee  having  become  of  unsound 
mind,  not  so  found,  the  mortgagor  applied  for 
a  vesting  order  on  payment  of  the  mortgage 
debt  into  Court,  making  the  mortgagee  a  re- 
spondent to  the  petition : — Held,  that  the  Court 
had  no  jurisdiction  to  order  the  costs  to  be  paid 
out  of  the  mortgage  debt,  but  that  each  party 
must  bear  his  own  costs.  In  re  Sparke  (App<)i 
Law  Bep.  6  Ch.  D.  361. 


TBUSTKK  IN  BANKBUPTCY. 
[See  Bakkbuptoy,  B.] 

TBUSTBB  BELIEF  ACT. 

(A)  Paticent  into  Coubt. 

(a)  By  tnutees  of  eettlement  in  eaee  of  ap* 
pointment  by  donee  qf  general  poteer. 

(h)  CfpoUoy  moneys  by  insurance  company . 

(o)  Of  bwhk  deposit  by  bankers. 

Id)  Where  address  of  party  entitled  wa- 
hnown. 

(B)  Patmbkt  out  of  Coubt. 

(a)  Petition  by  person  not  named  in  tmstee's 

4{fidaoU. 

(b)  Service:  numerous  parties. 

(C)  TncB  FOB  Appeal. 

(D)  JuBiSDionoN :    Petition  fob   Adyigb 

OF  Coubt. 

(A)  Payment  into  Coubt. 

(a)  By  trustees  of  settlement  in  ease  of  appoint' 
ment  by  donee  qf  general  power. 

1, — Where  the  donee  of  a  general  testa- 
mentary power  of  appointment  over  a  fond 
comprised  in  a  settlement  exerdses  the  power, 
and  at  tiie  same  time  appoints  an  executor,  sach 
executor  ia  the  proper  pi^y  to  receive  and  dis- 
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tribnte  the  fund.  If,  therefore,  the  troateee  of 
the  settlement  pay  the  money  into  Court  nnder 
the  Trustee  Belief  Acts,  they  will  be  liable  for 
aU  oosts  improperly  oooasioned  by  their  so 
doing.  In  re  Hoskifu^  Tnuts,  46  Law  J.  Bep. 
Chanc.  274 ;  Law  Bep.  6  Ch.  D.  229,  6  Ch.  D. 
281. 

In  snoh  a  case  the  ezecntor,  and  not  the  ap- 
pointees, should  be  the  petitioner  to  get  the 
nmd  out  of  Comt.    Ibid. 

(fi)  Of  policy  moneys  try  inturanee  eoinpany, 

2. — ^A.  having  assured  his  life  in  1852,  as- 
signed the  policy  to  B.  absolutely,  who  i^ter- 
wards  assigned  it  to  0.  absolutely.  A.  died, 
and  C.'s  claim  was  admitted  by  the  assurance 
society,  subject  to  proof  that  a  charge  created 
by  an  assignment  by  A.  in  1861  was  no  longer 
subsisting.  C.  refused  to  produce  that  proof, 
on  the  ground  that  no  claim  had  ever  been  made 
in  respect  of  the  charge,  and  it  must  be  pre- 
sumed to  be  satisfied,  whereupon,  in  July,  1875, 
the  assurance  society  paid  the  policy  money  into 
Court.  On  a  petition  by  C.  for  payment  out  of 
the  polipy  moneys, — Held,  that,  prior  to  the 
commencement  of  the  Judicature  Act,  1873,  the 
Trustee  Belief  Act  did  not  authorise  an  assu- 
rance society  to  pay  policy  money  into  Court  in 
case  of  a  disputed  claim,  unless  the  policy  money 
belonged  to  a  trust,  but  that  the  objection  could 
not  be  taken  on  a  petition  entitied  in  the  matter 
of  the  Act.  In  re  Ha^oooVs  Policy,  46  Law  J. 
Bep.  Chanc.  247 ;  Law  Bep.  1  Ch.  D.  611. 
^  Held  also,  that  the  assurance  society  had  a 
right  to  proof  of  the  charge  being  no  longer 
subsisting,  as,  if  the  charge  had  not  been  satis- 
fied, the  incumbrancer  might  have  sued  the 
society  in  his  own  name,  by  virtue  of  the 
Policies  of  Assurance  Act,  1867.    Ibid. 

8. — ^An  assurance  company  is  not  a  trustee 
but  a  debtor,  and  is  not  justified  in  paying 
policy  moneys  into  Court  under  the  Trustee 
Beli^  Act,  nor  is  it  discharged  by  such  payment. 
Therefore  where  M.  had  become  entitled,  by 
assignment  (of  which  the  statutory  notice  had 
been  given  to  the  company),  to  certain  policy 
moneys,  and  the  company  hskd  paid  the  moneys 
into  Court,  not  being  satisfied  as  to  M.*s  title 
thereto,  the  fund  being  also  claimed  by  the  exe- 
cutors of  the  assured,  the  company  was  held  not 
to  be  discharged  by  such  payment,  and  was  or- 
dered to  pay  to  M.  Uie  amount  of  the  policy 
with  interest,  and  the  costs  of  the  action. 
Matthew  V.  The  Northern  AMtvranoe  Oompawy^ 
47  Law  J.  Bep.  Chanc.  562 ;  Law  Bep.  9  Ch.  D. 
80. 

An  ordinary  debtor  can  be  described  as  a 
stakeholder  only  in  the  limited  sense  that  he 
can  bring  an  action  of  hiterpleader  when  his 
creditor  has  so  dealt  with  the  debt  that  he 
cannot  find  out  whose  debt  it  is.    Ibid. 

A  debtor  who,  not  being  satisfied  as  to  the 
title  of  his  creditor,  compels  him  to  bring  an 
action  to  prove  it,  is  liable  to  pay  the  costs. 
Ibidf 


(fi)  CfhanldepotUhyhankert, 

4. — A  banking  company,  in  consequence  of 
conflicting  claims  to  a  sum  of  money  placed  on 
deposit  with  them,  paid  such  sum  into  Court 
under  the  Trustee  Belief  Act,  deducting  there- 
from their  costs  of  payment  in.  Upon  a  peti- 
tion for  payment  out  under  the  Trustee  Belief 
Act,— Held,  that  the  proviso  in  section  26,  sub- 
section 6  of  the  Judicature  Act  did  not  apply  to 
the  case,  as  that  section  only  applies  to  a  debt 
which  has  been  the  subject  ox  an  absolute 
assignment  in  writing,  and  that  therefore  the 
bank,  not  being  trustees  within  the  Trustee 
BelidE  Act,  were  not  justified  in  paying  the 
money  into  Court.  In  re  Sutton'e  Tnuti,  48 
Law  J.  Bep.  Chanc.  360;  Law  Bep.  11  Ch.  D. 
176. 

Held,  however  (following  In  re  Bdyeoch'i 
Policy,  46  Law  J.  Bep.  Chanc.  247 ;  Law  Bep.  1 
Ch.  D.  611),  that  the  petitioner,  by  the  act  of 
petitioning,  had  submitted  to  the  jurisdiction 
under  the  Trustee  Belief  Act,  and  could  not, 
therefore,  charge  the  bank  witii  the  oosts  of  pay- 
ment in.    Ibid. 

(d)  Where  addresa  of  party  entitled  unhnown, 

5«— When,  on  payment  into  Court  under  the 
Trustee  Belief  Act,  the  address  of  the  person 
entitied  to  the  fund  is  not  known,  the  Court 
has  no  jurisdiction  to  dispense  with  the  notice 
required  to  be  given  by  the  Chancery  Funds 
Amendment  Orders,  1874,  rule  4,  nor  to  direct 
how  such  notice  should  be  given.  The  party 
paying  in  the  fund  must  take  tibat  responsibility 
upon  himself.  In  re  Hardley  (App.),  48  Law  J. 
Bep.  Chanc.  336 ;  Law  Bep.  10  Ch.  D.  664. 

Suggestions  as  to  the  best  method  of  giving 
notice  in  such  cases.    Ibid. 

(B)  Payment  out  of  Coubt. 

{a)  Petition  ly  person  not  named  in  trustee^s 

affidavit* 

6. — ^Where  a  fund  has  been  paid  into  Court 
under  the  Trustee  Belief  Act,  a  person  not  men- 
tioned in  the  trustee's  affidavit  can  apply  by  peti- 
tion to  the  Court  for  the  distribution  of  the  fund, 
and  need  not  bring  an  action.  In  re  PttttreU, 
47  Law  J.  Bep.  Chanc.  11 ;  Law  Bep.  7  Ch.  D. 
647. 

7, — ^A  fund  paid  into  Court  under  the  Trustee 
Belief  Act,  can  be  dealt  with  only  on  petition. 
Such  petition  may  be  presented  by  a  beneficiary 
not  named  in  the  trustees'  affidavit.  PelUng  v. 
Ooddardy  47  Law  J.  Bep.  Chanc  647 ;  Law  Bep. 
9  Ch.  D.  186. 

A  person  claimed  by  action  a  fund  paid  into 
Court  by  trustees  who  had  not  named  him  in 
their  affidavit.  The  Judge  declared  the  plaintiff 
entitled  to  the  fund,  and  directed  a  petition  to 
be  presented  asking  for  payment  to  him.    Ibid. 

(()  Service:  nwneroui parties, 

8. — ^Where,  on  a  petition  for  payment  out  of 
(X>iirt  under  the  Trustee  Belief  Act,  of  a  fund  to 
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which  nvmeioiu  pirtleB  were  entitled,  most  of 
w  hom  were  not  before  the  Court,  it  appeared 
that  a  former  order  had  been  made,  directing 
class  enquiries^  and  that  the  Chief  Clerk  had 
made  his  certificate;  liberty  was  given  to  the 
petitioner  to  serve  a  copy  of  the  petition,  the 
former  order,  and  the  Chief  Qerk's  certificate, 
together  with  the  order  then  made,  npon  the 
several  persons  named  in  the  certificate,  and  the 
petition  was  directed  to  stand  over  nntil  snch 
service  had  been  effected.  In  re  BaUer»W$ 
Tnutiy  Law  Bep.  10  Ch.  D.  228. 

(C)  TncB  FOB  Appxal. 

9.— Under  Order  LVm.  roles  9,  10,  an  ap- 
peal from  an  order  made  npon  a  petition  under 
the  Tmstee  Belief  Act  mnst  be  brought  within 
twenty-one  days.  In  re  JBaUMi  ^Vtw««  (App.), 
46  Law  J.  Bep.  Chana  880;  Law  Bep.  4  Ch.  D. 
786. 

JwritdieHon  under :  reoUfieation  tfdeeA  on  peti- 
tion,    [See  SXTTLBMBNT,  298.] 

(D)  JuBisDionoH :  PxnnoH  fob  Adviob  of 

COUBT. 

10. — ^Where  a  married  woman  who  was  of 
nnsoand  mind,  bat  not  so  f  onnd  by  inquisition, 
was  entitled  for  her  separate  use  to  the  income 
of  certain  trust  funds,  and  her  written  consent 
was  also  required  to  the  investments  by  the 
trustees,  —  Held,  upon  a  petition  under  the 
Trustee  Belief  Act  (22  k  23  Vict.  c.  35.  s.  30) 
for  the  advice  of  the  Court,  that  the  Court  had 
Jurisdiction  to  entertain  the  petition,  and  that 
the  whole-  income  might  be  paid  to  the  hus- 
band, on  his  undertaking  to  apply  it  to  the 
maintonance  of  his  wife,  and  that  her  consent 
to  investments  might  be  dispensed  with.  In  re 
T ,  Law  Bep.  15  Ch.  D.  78. 

Tua. 

[See  Shipfiko  Law,  B  4 ;  Y.] 

TUBBABY. 
[See  Common,  4.] 

TUBKBY. 
ComuUur  Cburt,    [See  CoHSTAirriHOPLB.] 

TUBNPIKK. 

[Perpetuation  and  repeal  of  certain  Turnpike 
Acts.    39  k  40  Vict.  o.  39.] 

[Continuation  and  repeal  of  certain  Turnpike 
Acts.    41  &  42  Yict.  c.  62.] 

[Certain  Turnpike  Acts  repealed.  42  Sc  43 
Vict.  c.  46.] 

[Certain  Turnpike  Acts  continued  and  re- 
pealed.   43  &  44  Vict,  a  12.] 

Disuied  toUhauae. 

1* — Where  a  tollhouse  had  ceased  to  be  used 
as  snoh  since  1867,  but  waa  tised  as  ft  dwelling- 


honse  for  one  of  titie  men  employed  In  the  re- 
pair of  the  road,  and  the  trustees  had  no  inten- 
tion of  reimpodng  the  toll  at  that  point, — 
Held,  that  the  tolfiiouse  had  become  '*  useless 
and  was  no  longer  required  for  the  purposes  of 
the  road  "  within  the  meaning  of  section  57  of 
4  Geo.  4.  c.  95 ;  that  the  turnpike  trustees  were 
not  entitled  to  maintain  it  as  a  dwelling-house, 
it  being  an  encroachment  on  the  road  within 
section  118  of  8  Geo.  4.  c.  126 ;  and  that  the 
adjoining  landowner,  as  being  a  person  using 
the  road,  had  a  right  to  call  upon  the  trustees 
by  mandamui  to  pull  down  and  remove  the  ma- 
terials of  the  tollhouse.  IZa^.  v.  The  QreenUm 
Twmnike  Tnutee$,  48  Law  J.  Bep.  Q.B.  409; 
Law  Bep.  4  Q.B.  D.  447. 

Sepairq^road, 

2. — ^A  private  Act  of  Parliament  (6  Geo.  4. 
c  xdv.),  after  authorising  certain  trustees  to 
establi^  a  ferry  and  make  roads  in  communi- 
cation therewith,  provided  that  the  roads  when 
made,  as  well  as  the  ferry,  should  be  main- 
tained and  repaired  out  of  certain  tolls  thoeby 
autiiorised  to  be  taken.    The  Act  specified  no 
limit  of  time  for  the  expiration  of  the  trust, 
but  it  was  provided  that  if  the  execution  of  the 
authorised    works    should    not   be   completed 
within  the  space  of  ten  years,  all  the  powers 
and  authorities  thereby  given  should  cease  and 
determine,  save  only  as  to  so  much  of  the  work 
as  should   have  been  completed  within  that 
time.    The  ferry  was  established,  and  all  the 
roads  made  with  one  exception ;  but  the  funds 
d^ved  firom  the  tolls  being  insufficient  to  keep 
one  of  the  roads  so  made  in  repair,  an  order 
was  made  by  Justices  in  special  sessions,  under 
the  provisions  of  4  &  5  Yict.  c.  59.  s.  1,  for  con- 
tribution out  of  the  highway  rates  towards  the 
repair  of  such  road: — Held,  that  the  road  in 
question  was  a  turnpike  road  within  the  mean- 
ing of  4  &  6  Yict.  c.  59,  and  that,  as  the  funds 
of  the  trust  were  inadequate  to  keep  it  in  re- 
pair, the  Justices  had  a  discretion  to  appro- 
priate a  portion  of  the  highway  rate  towards  its 
maintenance.    Held  also,  that  the  completion 
by  the  trustees  of  the  whole  system  of  roads 
specified  in  the  Act  of  6  Geo.  4.  a  xdv.  was  not 
a  condition  precedent  to  the  right  to  call  upon 
the  pariE^  to  contribute  towards  the  repair  of 
the  roads  that  had  been  made.    Bern  v.  Ownber' 
rooHh  (1  Law  J.  Bep.  M.C.  86) ;  Rex  v.  Edge 
La/ne  (5  Law  J.  Bep.  M.C.  91) ;  and  Rex  v.  dm- 
hertvorth  (4  Ad.  &  E.  731)  dissented  from.   Reg. 
▼.  French  (App.),  47  Law  J.  Bep.  M.C.  74 ;  Law 
Bep.  4  Q.B.  D.  507. 

ToUe:  HoyeU, 

8. — A  private  Act  (3  Will.  4.  c.  Iv.)  imposed 
a  ton  of  5«.  on  every  carriage  of  whatever  de- 
scription, ^raiwn,  impelled  or  set  in  motion  by 
steam  or  by  any  other  power  or  agency  than  being 
drawn  by  horses  or  beasts  of  draught :  —  Held, 
that  a  bicycle  vras  not  a  "  carriage  **  within  the 
meaning  of  the  Act,  which  was  clearly  intended 
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to  apply  only  to  carriages  impelled  by  mecfaa- 
nioal  power.  Taylor  y.  Goodwin  (i^  Law  J.  Bep. 
M.C.  104)  distinguished.  WUUams  v.  MUs,  49 
Law  J.  Bep.  M.C.  47 ;  Law  Bep.  6  Q.B.  D.  176. 

Soad,    [See  Hiohwat,  4, 11.] 

ULTBA  VIBES. 

JHroeton  qf  eompanf,  ultra  viroi  aeti  hy»    [See 
OOMPAVT,  D  26-37.] 

Railway  oompanyt  contracti  by,  [See  Bailwat, 
10, 11.] 

Working  cf  min^i  ky  railway  eom^niy,     [See 
Bailwat,  8.] 

UMPIBB. 
[See  Abbitration,  11 ;  Mbtbopolib,  2.] 

UNOBBTAINTY. 

Ayreemmt  to  teU  part  of  property,    [See  Spb- 
dFic  Pbbfobmakob,  8.] 

Charity,  yift  to,    [See  Ohabitt,  16, 16.] 

Zea$e  void/or.    [See  Lbabb,  S.] 

Will,  in,    [See  Will  Oonbtbuotiok,  a.] 


UNOOKSCIONABLB  BABQAIN. 

1. — ^Advances  made  by  a  money  lender  to  a 
yonnger  son  on  personal  seonrity,  in  the  ezpeo- 
tation  of  payment  being  obtained  from  tiie 
borrower's  relations  by  the  pressure  of  bank- 
mptcy  proceedings  or  fear  of  ezposnre,  were 
only  allowed  to  stand  as  security  for  the  amount 
actually  advanced,  and  interest  at  6  per  cent, 
per  annnm.  JVetrill  y.  SneUing,  49  Law  J.  Bep. 
Chano.  777 ;  Law  Bep.  16  Oh.  D.  679. 

2* — A  married  woman  and  her  brothers,  per- 
sons in  a  hnmble  position,  being  entitled  in  reyer- 
sion  expectant  on  the  death  of  a  tenant-f  or-Uf  e, 
to  a  sum  of  1,6002.  charged  on  land,  purported 
to  mortgage  this  interest  to  B.  as  security  for 
6001.,  though  260Z.  only  was  actually  advanced. 
B.  subsequently  advanced  1602.  more,  for  which 
a  further  charge  for  3002.  on  the  same  rever- 
sionary interest  was  taken  as  security.  This 
deed  of  further  charge  contained  recitals  and 
clauses  to  the  effect  that  the  nature  of  the 
transaction  was  p^ectly  understood  by  the 
borrowers,  and  that  the  difference  between  the 
sums  actually  advanced  and  the  sums  expressed 
to  be  secured  was  considered  reasonable  remu- 
neration for  the  delay  that  must  occur  before 
repayment,  on  account  of  the  age  of  the  tenant- 
for-Ufe.  The  securities  were  prepared  by  B.'s 
solicitor,  acting  for  all  parties,  and  the  bor- 
rowers had  no  independent  advice.  Only  one 
year's  interest  was  ever  paid.  On  the  death  of 
the  tenant-for-life,  the  1,6002.  was  paid  into 
Oourt,  and  upon  a  petition  by  the  reversioners 
to  set  aside  these  securities  on  the  ground  of 
fraud,  and  for  payment  out  of  the  fond, — Held, 

DiassT,  187^-1880. 


that  the  mortgage  and  further  charge  could 
stand  as  security  only  for  the  sums  actuiUly 
advanced,  with  six  years*  arrears  of  interest 
only.  In  re  SUster'i  Trud»,  48  Law  J.  Bep. 
Ohanc.  473;  Iaw  Bep.  1  Oh.  D.  227. 

UNDEB-LBASE. 
AgreowkmU  fir  iole.    [See  Spboific  Febfobm- 

AHGB,6.] 

UNDBBTAEINQ. 

[See  IvjUNonoK,  SO ;  Patbnt,  84;  Fbaotiox, 

HH  Z2.1 

UNDBBWBITBBS. 
[See  Mabinb  Inbubabgb.] 

UNDISOHABQED  DBBTOB. 
[See  BAKKBUPT07,  H  10-16.] 

UNDUE  INFLUBNOB. 

[See  Fbobatb^  32;   Bbybbbioh;  SoLioiTOBi 

17-22.] 

£bUoitor  and  oUont:  opening  settled  aceounti, 
[See  OOSTB,  78.] 

UNDX7B  PBEFBBBNOB. 
[See  Bailwat,  22-26.] 

UNIFOBMITY,  AOT  OF. 
[See  Ohuboh  and  Clbbgt,  19.] 

UOTVBBSiry. 

[Further  provision  made  respecting  the  Uni- 
versities of  O^ord  and  Oambridge  and  the 
OoUeges  therein.    40  k  41  Vict.  c.  48.] 

The  University  Tests  Act,  1871,  having  re- 
moved all  restrictions,  tests  and  disabilities 
from  the  holding  of  any  lay  office,  or  the  taking 
of  any  lay  degree  in  the  Universities  or  in  any 
college  or  hall  subsisting  at  the  date  of  the 
Act,  afterwards,  in  1874,  the  non-corporate 
body  of  Magdalen  Hall  was  by  Act  of  Parlia- 
ment dissolved,  and  its  property  transferred  to 
Hertford  Oollege,  which  the  same  Act  created 
and  incorporated  as  a  college.  Power  vras  given 
by  section  7  of  the  Act  to  the  coll^^e  to  accept 
endowments  for  various  purposes,  upon  such 
terms  and  conditions  as  might,  with  the  sanc- 
tion of  the  Chancellor  of  the  University,  be 
agreed  on  between  the  oollege  and  the  donor ; 
but  section  13  provided  that  nothing  in  the 
Act  contained  ^ould  be  construed  to  repeal 
any  of  tiie  raovisions  of  the  University  Tests 
Act,  1871.  By  a  gift,  the  terms  of  which  were 
sanctioned  by  the  Olumoellor  and  accepted  by 
the  college,  a  person  endowed  a  fellowship  in 
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Hertford  College,  limitliig  it  to  memben  of 
certain  dnirohes.  Notice  of  an  election  of  a 
fellow  upon  the  foundation  having  been  adver- 
tised, the  prosecator  aeked  to  be  admitted  to 
the  examination  as  a  Nonconformist,  bat  was 
informed  by  the  authorities  of  the  college  that 
he  would  not  be  elected  even  if  sacceesfnl  in 
the  examination,  on  the  ground  that,  though 
otherwise  well  qualified,  he  was  not  a  memlMr 
of  any  of  the  specified  churches.  Ihe  prose- 
cutor did  not  attend  the  examination,  and  a 
S»rson  in  all  respects  qualified  was  elected : — 
eld  (in  the  Queen's  Bench  Division,  46  Law 
J.  Bep.  Q.B.  729 ;  Law  Bep.  9  Q.B.  D.  690),  on 
demurrer  to  the  return  to  a  writ  of  mamdamust 
commanding  the  governing  body  to  examine 
the  prosecator  as  a  candidate  for  the  fellow- 
ship the  election  for  which  had  been  adver- 
tised, that  the  writ  must  issue,  on  the  ground 
that  Hertford  College  was  not  qua  the  Univer- 
sities Tests  Act,  a  new  creation,  but  in  the  same 
position  in  which  Magdalen  Hall  would  have 
been  as  to  accepting  an  endowment  subject  to 
any  restriction;  and  that  section  18  of  the 
Hertford  College  Act  precluded  the  acceptance 
of  endowments  on  any  terms  repugnant  to  the 
policy  of  the  University  Tests  Act,  and  made 
the  powers  given  by  section  7  subordinate  to 
that  Act.    Ibid. 

Held  also  (in  the  Queen's  Bench  Division),  that 
the  fact  of  tiie  fellowship  having  been  filled  up 
did  not  take  away  the  right  to  proceed  by  man' 
damns,  for  a  writ  of  quo  warranto  is  not  appli- 
cable to  the  office  of  a  fellow  of  a  coU^e.  Ibid. 

Held  (on  appeal),  that  the  return  to  the  writ 
which  set  forth  the  facts  of  the  case,  was  good 
on  the  following  grounds :  That  the  prosecutor 
had  not  presented  himself  for  examination  at 
the  time  appointed  by  the  college,  and  exami- 
nation was  a  condition  precedent  to  the  right  of 
election.  That  even  if  he  had  so  presented 
himself  and  had  been  wrongfully  refused  exami- 
nation or  election,  the  wrong  done  him  would 
have  been  corrigible  by  the  viiritor  of  the  college 
and  not  by  the  Courts  of  law.  That  the  offioe 
was  already  legally  full.  That  the  University 
Tests  Act,  1871,  does  not  prevent  the  creation  of 
new  colleges  in  the  universities,  the  endow- 
ments of  which  may  be  confined  to  the  members 
of  a  particular  religious  community ;  and  that 
Hertford  College,  not  having  been  a  subsisting 
college  at  the  time  of  the  passing  of  the  Uni- 
versity Tests  Act,  1871,  is  not  governed  by  that 
Act  propric  vigore.  That  Hertford  College  is 
not  made  subject  to  the  University  Tests  Act 
by  the  provisions  of  the  Hertford  College  Act, 
except  so  far  as  relates  to  that  part  of  the  en- 
dowments which  was  transferred  to  the  college 
from  the  old  foundation  of  Magdalen  Hall,  and 
such  other  endowments  as  were  already  given 
at  the  time  of  the  passing  of  the  last-mentioned 
Act.  Esg.  V.  Ths  Principal,  RUowm  and  Scholars 
Cf  Hertford  CoOcge,  Oorford  (App.),  47  Law  J. 
Bep.  Q.B.  649 ;  Law  Bep.  8  Q.B.  D.  693. 

Semble,  that  Uie  University  Tests  Act  pre- 
vents the  establishment  of  new  foundations 


with  leUgioDs  nstriotlons  in  ooUeges  sibsistiiy 
at  the  di^  of  the  Act    Ibid. 

UnHmUcd  oompanf.    [See  Tbubt,  D  lS-17.] 


UNBOUND   MEAT. 

qfjuttiecs,    [Bee  PuBUO 


Selling:  f 
Health,  40.] 


UNSOUND  MIND. 
[See  LuvATia] 

USAGE  OF  TBADB. 
Evidence  tf,  [See  Eyidbhcb,  3, 4.] 
Gencrdl  Heti  afpack&n,    [See  Paokbb.] 

USE  AND  OCCUPATION. 
Iftfaid  not  Uahlc/or,    [See  Ikfaht,  16.] 
Vendor  contimting  in  poiteerion.    [See  YxHDOB 

AHB  PUBOHABBB,  11.] 

USUBY, 

[See  Unoohsoxohablb  Basoair.] 

VACATION. 

Absence  ofJ^e :  appUcaiicn  to  appeal  Judge. 
[See  Pbaoticb,  GO  12.] 

Order  made  i/n :  time  for  appeal,    [See  Pbao- 
TIOB,  B  56.] 

VACCINATION. 

[Amendment  of  the  Acts  relating  to  Vaccina- 
tion in  Ireland.    42  k  43  Vict.  c.  70.] 

By  section  20  of  the  principal  Vaccination  Act, 
1867,  "  if  any  public  vaccinator  or  medical  prac- 
titioner shall  find  that  a  child  whom  he  has 
three  times  unsuccessfully  vaodnated,  or  that  a 
child  brought  to  him  for  vaccination,  has  already 
had  the  small-pox,  he  shall  deliver  to  the  parent 
a  certificate,"  according  to  Form  C  in  the  sche- 
dule. By  section  7  of  the  Vaccination  Amend- 
ment Act,  1871,  *' Every  certificate  of  a  child 
being  unfit  for  or  insusceptible  of  successful 
vaccination,  if  given  by  any  medical  officer  other 
than  a  public  vaccinator,  shall  be  transmitted  by 
the  parent  of  such  oMld  to  the  vaccination 

officer "  And  every  person  who  fails  to 

comply  with  any  provision  of  this  section  is 
made  liable  to  a  penalty.  The  Local  Govern- 
ment Board,  by  virtue  of  the  power  given  to 
them  by  section  16  of  the  same  Act,  drew  up  a 
form  of  certificate  in  Ueu  of  Form  C,  and  which 
was  in  the  alternative,  to  be  used  either  in  the 
case  of  a  child  being  three  times  unsuccessfully 
vaccinated,  or  in  the  case  of  a  child  havicg  had 
the  small-pox,  in  which  the  former  case  is  alone 
treated  as  « insusceptibility  of  successful  vacci- 
nation :" — ^Held,  that  section  7  imposes  no  obli- 
gation on  the  parent  to  transmit  the  certificate 
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to  the  effect  that  hia  ofaild  has  had  the  small- 
pox. Broadkead  v.  Boldiworth,  46  Law  J,  Eep. 
M.0. 172 ;  Law  Eep.  2  Bx  D.  321. 

VAGEANOr  ACT. 

The  provisions  contained  in  5  Geo.  4.  c  83.  s. 
4,  with  reference  to  persons  ninning  away,  and 
leaving  their  children  chargeable  to  any  parish, 
do  not  apply  to  a  married  woman  who  has  been 
deserted  by  her  husband,  and  has  not  the  means 
of  supporting  them.  Peters  v.  Qnvie,  46  Law  J. 
Eep.  M.C.  177 ;  Law  Eep.  2  Q.B.  D.  131. 

QmstTHetion :   "ptUmietry  or  otherwite,"    [See 
EoouB  AiTD  Vagabond.] 

VALUATION  LIST. 
[See  Eatjbb,  18-23.] 

VALUATION  MBTE0P0LI8   ACT. 
[See  EATB8, 19,  20.] 

VALUED  POLICY. 
Freight.    [See  ICabutb  iNSUXANOEy  14.] 

VBNDOE  AND  PUECHA8BE. 
[And  see  Spboifio  Pxbvobmahos.] 

(A)  SaIiB  by  AucmoN:  Puffeb. 

(B)  Contract  of  Salb  and  Pubohabb. 
(a)  Qmdiiiont  and  partie%Uar$  of  iale, 

(1)  IMeading  oondUiotu  or  jMrtieu* 

Ian, 

(2)  OondiHcn  preehtdinff  enpnirp  into 

title. 

(3)  Condition,  agaimt  reauiriM  earlier 

title. 

(4)  Qmyeneation  for  error  or  nUutate* 

ment:  eompletion  of  pnrehaee, 
(h)  "  Outgoings: "  "rente  andproftur 
(eS  Zeaeekoldt, 
(a)  aaieqfeonoeuion:  implied  obligation  to 

carry  on  buainea. 
(e)  QoodmU :  toHoiting  eustomen, 
(J)  Beqvitition  a$  to  irunmbranoee, 
0)  Tmeqftheeitenoeqftheoontraet, 
(h)  Common  mistake :  purehaser  buying  hit 

own  property, 
(i)  Fire  insurance :  fire  after  eontraot  but 

brfbre  completion. 

(C)  Ebbcission  of  Contbaot. 

(D)  Oonybtanob  and  Oomplbtion. 

(«)  Ibrm  of,  and  parties  to,  coneeyanee, 
(ft)  Bight  to  separate  eonoeyanees :  right  of 

vendor  to  re-let  where  there  is  delay 

in  completion, 
(e)  Bight  of  purehaser  to  hace  deed  stamped, 
(d)  Posseseion :  interest :  putting  up  notice 

board. 
(B)  Application  OF  PuBOHABB-MONBT:  Duty 

OF  PUBOHASBB  TO  8BB  TO. 
(F)  PUXOHASBB  FOB  YALUB  WITHOUT  NO- 
TIOB. 


(G)  Vbndob'8  Libn. 

(H)  Vbndob  and  Pubohabbb  Act. 

(a)  Eoidenoeqf  title, 
lb)  Becital  tffaat. 

\e)  Traaafer  by  legal  personal  representa- 
tive, 
(d)  lime  for  appedling. 

(A)  Salb  by  Auction  :  Puffbb. 

1. — Landed  property  was  sold  by  public 
auction  under  conditions  which  stated  that  the 
highest  bidder  should  be  the  purchaser,  and 
which  reserved  to  the  vendor  the  right  to  bid 
once  by  himself  or  his  agent.  The  auctioneer 
bid  three  times  with  the  sanction  of  the  vendor, 
and  then  the  vendor  stated  what  the  reserve 
price  was,  when  a  person  bid  beyond  that  sum, 
and  was  thereupon  declared  the  purchaser : — 
Held,  that  by  reason  of  the  biddings  of  the 
auctioneer  the  vendor  had  exceeded  the  limited 
right  reserved  to  him  by  the  condition  of  bidding 
once  by  himself  or  agent,  and  that  therefore  the 
sale  was  void  at  the  option  of  the  purchaser, 
both  at  law  and  under  the  statute  80  &  81  Vict, 
a  48.  JPOrfitt  v.  Jepson,  46  Law  J.  Eep.  C.P. 
629. 

(B)  Contract  of  Salb  and  Pubohabb. 

(a)  Conditions  and  particulars  of  sale, 

(1)  Misleading  conditions  or  particulars. 

2. — B.  entered  into  a  contract  fbr  purchase 
of  a  freehold  estate  from  EL  One  of  the  con* 
ditions  of  sale  was,  that  the  title  to  the  benefi- 
cial ownership  to  the  property  should  commence 
with  the  will  of  C,  dated  in  1829,  and  the  pur* 
chaser  should  assume  that  C.  was  at  his  death 
benefidaUy  entitled  to  the  property  in  fee  simple, 
free  from  incumbrances.  On  an  investigation 
of  the  title  it  appeared  that  C.  had  in  1824  con-  , 
tracted  for  the  purchase  of  the  estate,  but  the 
vendor  not  at  that  time  being  able  to  make  a 
good  title,  C.  took  possession  and  invested  the 
pnrohase-mon^,  and  it  was  not  till  long  after 
the  deatii  of  C.  that  the  title  was  made  out  and 
the  purchase-money  paid : — Held,  in  a  suit  by  H. 
for  specific  performance  of  the  contract,  that 
the  statement  in  the  conditions  of  sale  was 
erroneous  and  misleading,  and  was  consequently 
not  binding  on  the  purchaser,  and  the  bill  was 
dismissed  with  costs,  the  plaintiff  having  d»< 
dined  to  take  an  open  reference  as  to  title. 
Bamett  v.  Baker,  45  Law  J.  Eep.  Cfaana  64; 
Law  Eep.  20  Bq.  60. 

8. — jt^  estate  was  sold  by  an  order  of  the 
Court  in  an  administration  action,  and  the 
vendor,  the  devisee  in  trust,  who  was  a  solicitor, 
submitted  a  statement  of  his  title  to  one  of  the 
conveyancing  counseL  One  of  the  conditions 
of  sale  as  settled  by  him  required  the  purchaser 
to  assume  that  B.  B.  was  sewed  of  and  entitled 
to  the  property  in  fee  simple  in  possession,  free 
from  incumbmnces  in  1885,  ana  up  to  and  at 
her  death  in  1861,  and  that  it  was  not  ac- 
curately known  how  she  acquired  the  property ; 
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and  it  was  expreBsij  stipolftted  that  no  other 
title  ahonld  be  required  or  enquired  into,  whe- 
ther in  the  Tendors  posMflaion,  power  or  know- 
ledge or  not.  The  statement  of  title  submitted 
by  the  vendor  shewed  clearly  that  these  assump- 
tions were  not  based  on  fact,  B.  B.  having  been 
a  mortgagee  in  possession,  and  having  acquired 
a  prescriptive  title  nnder  the  Statute  of  Limita- 
tions by  adverse  possession,  commencing  in 
1844.  The  purchaser  having  discovered  these 
facts  brought  a  summons  to  rescind  his  contract 
for  purchase :— Held  (reversing  the  decision  of 
Fry,  J.,  but  on  further  evidence  which  was  not 
produced  before  him),  that  the  condition  was  a 
misleading  condition,  and  that  he  was  entitled 
to  have  a  good  holding  title  notwithstanding  the 
condition,  and  if  the  vendor  elected  to  shew 
that  title  then  to  have  a  reference  to  chambers 
to  ascertain  whether  a  good  holding  title  could 
be  made  out ;  and  if  not,  rescission  of  the  con- 
tract. In  re  ^aniiter.  Broad  v.  MuiUtm 
(App.),  48  Law  J.  Bep.  Ghana  837 ;  Law  Bep. 
12  CSh.  D.  131. 

In  sales  made  under  the  order  of  the  Court, 
the  conveyancing  counsel,  though  in  one  sense 
the  officer  of  the  Court,  is  the  counsel  of  the 
vendor,  so  that  in  case  of  a  mistake,  as  between 
vendor  and  purchaser,  the  vendor  is  liable  to 
the  same  extent  as  if  the  mistake  had  been  made 
by  a  counsel  not  appointed  by  the  Court.    Ibid. 

A  vendor  is  not  entitled  by  his  conditions  to 
require  a  purchaser  to  assume  that  which  the 
vendor  knows  not  to  be  true ;  a  purdiaser  CrA^** 
at  the  most  be  asked  to  assume  something  of 
which  the  vendor  knows  nothing.    Ibid. 

A* — In  a  sale  of  property  under  administra- 
tion in  the  County  Palatine  Court  of  Lancaster, 
the  particulars  of  sale  described  one  of  the 
lots  as  leasehold,  held  under  a  lease,  the  date 
and  parties  to  which  were  stated.  There  was 
no  attempt  made  to  state  the  terms  of  the 
lease,  and  no  mention  was  made  of  a  ground 
rent  of  432.  17«.  6d^  to  which  the  lot  was  sub- 
ject. The  lot  was  sold  at  auction  for  1,4002. 
The  purchaser  afterwards  claimed  to  have  the 
sale  rescinded,  on  the  around  that  the  par- 
ticulars being  silent  on  uie  subject  of  ground- 
rent,  he  had  been  misled  and  induced  to  believe 
that  there  was  no  ground-rent,  or  only  a  nomi- 
nal one.  In  his  affidavit  he  stated  that  if  he 
had  known  of  the  ground-rent  he  would  not 
have  bid  more  than  7002.  The  property  had 
been  previously  valued  at  1,4502.  by  a  profes- 
sional valuer,  who  had  taken  the  ground-rent 
into  account,  and  who  at  the  sale  bid  1,3802.  :— 
Held  (affirming  the  decision  of  the  County 
Palatine  Court),  that  the  particulars  were  mis- 
leading, and  that  the  purchaser  was  entitled  to 
have  the  sale  rescinded.  Jonet  v.  Mimtner 
(App.),  49  Law  J.  Chanc.  776 ;  Law  Bep.  14 
Ch.  D.  688. 

(2)  QmdUianpreeludinff  enquiry  into  title. 

6.— A  contract  for  the  sale  of  freehold  land 
stipulated  that  the  title  should  commence  with 


a  oonveyanoe  of  the  land  to  a  railway  company, 
and  that  the  purchaser  should  **  assume  and 
admit  that  everything  (if  anything  were  neces- 
sary) was  done  and  perf  onned  by  the  company 
to  enable  them  to  sell  and  effectually  convey  the 
said  land  as  surplus  hwds,**  and  should  "not 
call  for  or  require  production  of  any  evidence 
to  this  effect."  There  was  also  a  condition  that, 
if  the  purchaser  failed  to  comply  with  the  terms 
of  the  contract,  his  deposit  should  be  forfeited. 
The  vendor  having  refused  to  comply  with  a 
requisition  by  the  purchaser  requiring  some  evi- 
dence to  be  fundshed  that  a  waiver  of  the 
rights  of  pre-emption  confeired  on  the  prior 
and  adjoix&ng  owners  by  the  Lands  Clauses 
Consolidation  Act,  1846,  had  been  obtained,  the 
purchaser  brought  an  action  for  the  return  of 
his  deposit  and  for  damages  for  breach  of  con- 
tract. The  vendor  then  rescinded  the  contract, 
and  forfeited  the  deposit.  Pending  the  action 
the  vendor  obtained  a  waiver  of  the  rights  of 
pre-emption  and  sold  the  land  to  a  third  party : 
— Held,  that  the  purchaser  was  boimd  by  the 
contract  to  accept  such  title  as  the  vendor  had, 
and  having  insisted  on  an  objection  which  he 
was  precluded  from  taking  by  the  terms  of  the 
contract,  was  not  entitled  to  any  relief.  IKi- 
ma/nd  V.  Be9t  (App.),  48  Law  J.  Bep.  Chanc. 
603;  Law  Bep.  19  Ch.  D.  1  (nrna.  Bett  v.  Ha- 
mand). 

6.— A  stipulation  in  a  purchase  contract  that 
if  the  purchaser  shall  make  any  objection  or 
requisition  in  respect  of  the  title  or  of  any  other 
matter  or  thing  whatsoever  which  the  vendors 
shall  be  unwilling,  on  the  ground  of  expense  or 
otherwise,  to  comply  with,  the  vendors  shall  be 
at  liberty  to  annul  the  sale  and  return  the 
deposit,  without  compensation,  does  not  apply 
to  a  case  where  the  vendors  have  no  title  what- 
ever to  the  property  which  they  have  affected 
to  sell.  Bowman  v.  Bflaml,  47  Law  J.  Bep. 
Chanc.  681 ;  Law  Bep.  8  Ch.  D.  688. 

(3)  Condition  agaiUutrepiirinffearUer  title. 

7« — ^A  condition  against  requiring  or  en- 
quiring into  title  earlier  than  a  given  date  does 
not  preclude  the  purchaser  from  requiring  a 
blot,  under  an  instrument  of  earlier  date  which 
has  been  disclosed  by  the  vendor,  to  be  removed. 
Smith  V.  Bohinton^  49  Law  J.  Bep.  Chanc.  20; 
Law  Bep.  18  Ch.  D.  148. 

(4)  Componeation  for   error  or  mieriatemtnt : 
eompletion  qf  pvrohaee. 

8. — ^A  freehold  waterside  property  on  the 
Thames  was  put  up  for  sale  by  auction  under  a 
decree  made  in  a  partition  suit.  By  one  of  the 
conditions  of  sale  it  was  provided  that  if  any 
error  or  misstatement  should  appear  in  the  par- 
ticulars a  compensation  should  be  made  to  or 
by  the  purchaser  as  the  case  might  be.  The 
property  was  sold,  the  title  accepted  by  the 
purchaser,  who  paid  his  purchase-money  into 
Court,  and  the  conveyance  was  executed  and 
the  purchaser  let  into  possession,    A  year  after 
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the  completion  of  the  purchasey  the  purchaser 
discovered  that  there  was  an  nndeorground 
culvert  under  the  property  to  certain  mills  at 
some  distance  from  the  river,  the  existence  of 
which,  as  appeared  from  the  evidence,  was  un- 
known to  the  vendors,  and  which  was  injorions 
to  the  property,  and  for  which  the  purchaser 
claimed  compensation.  On  motion  by  the 
purchaser  to  have  the  amount  of  compensation 
claimed  by  him  assessed  and  paid  out  of  the 
fund  in  Court, — Held,  that  the  purchase  having 
been  completed  and  there  being  no  allegation 
of  fraud  or  wilful  misrepresentation  on  the 
part  of  the  vendors,  the  purchaser  was  not 
under  the  conditions  entitled  to  any  compensa^ 
tion.  Bou  V.  Beltham  (86  Law  J.  Bep.  Bxch. 
20 ;  Law  Bep.  2  Bz.  72)  disapproved  of  and  not 
followed.  Manso^n  v.  Thaoker,  47  Law  J.  Bep. 
Chano.  812 ;  Law  Bep.  7  Oh.  D.  620. 

9. — ^In  an  agreement  for  the  sale  of  land,  it 
was  provided  by  the  conditions  that,  if  any 
error  or  misstatement  should  be  found  in  the 
parcels,  it  should  not  annul  the  sale,  but  that 
compensation  should  be  made  in  respect  thereof. 
After  completion,  and  after  the  conveyance 
had  been  executed,  an  error  in  the  quantity  of 
land  conveyed  was  discovered  by  the  pur- 
chaser : — ^Held,  that  the  purchaser  was  entitled 
to  compensation.  Maauan  v.  HuLcker  (47  Law 
J.  Bep.  Chanc.  812 ;  Law  Bep.  7  Ch.  D.  620  ;  see 
last  case)  not  followed.  In  re  Turner  a/nd  SkeU 
ton,  49  Law  J.  Bep.  Chanc.  114;  Law  B^.  13 
Ch.  D.  130. 

(()  •*  Outgoings:'*  '* rents  and profttir 

10* — By  the  Manchester  General  Lnprove- 
ment  Act,  1851,  the  Town  Council  were  em- 
powered to  order  streets  to  be  sewered  and 
paved  by  the  owners  of  the  adjoining  houses, 
and  in  case  of  default  by  such  owners  to  do  the 
work  themselves,  and  to  charge  the  respective 
owners  with  their  proportionate  part  of  the 
expenses  thereof,  to  be  recoverable  by  action  of 
debt;  and  by  way  of  additional  remedy  the 
Council  were  empowered  to  require  payment 
of  any  such  charges  from  the  person  who 
should  then  or  at  any  time  thereafter  occupy 
any  such  houses,  &c.,  and  to  levy  the  same  by 
distress  from  time  to  time,  to  the  extent  of  the 
rent  due  from  the  occupier  to  the  owner: — 
Held,  that  a  charge  made  upon  the  owner  of 
houses  under  the  above  sections  was  an  "  out- 
going" from  the  premises  within  the  meaning 
of  a  contarect  between  the  vendor  and  purchaser 
of  such  houses,  which  provided  that  **  all  rents, 
rates,  taxes  and  outgoings  should  be  received 
and  discharged  by  the  vendor  up  to  the  time  of 
completion.**  iRdglty  and  JBdmondson  v.  Oop' 
pooh  (App.),  48  Law  J.  Bep.  Exch.  674  ;  Law 
Bep.  4  Bx.  D.  809. 

U. — Claim  for  use  and  occupation  setting  out 
an  agreement  to  be  concluded  on  the  29th  of 
September,  1869,  whereby  the  plaintiffs  (pur- 
chasers) were  to  be  entitled  to  aU  the  rents  and 
profits  from  that  time.    The  agreement  was  not 


completed  until  the  13th  of  March,  1876,  and 
the  vendors  had  remained  in  possession,  paying 
no  rent.  The  claim  was  for  rent  from  the  29th 
of  September,  1869,  to  the  13th  of  March,  1876  : 
— Held,  on  demurrer,  that  although  the  claim 
did  not  shew  any  occupation  by  the  defendants 
as  tenants  to  the  plaintiif  s,  yet  under  the  words 
*<  all  rents  and  profits  "  were  entitled  to  a  fair 
occupation  rent.  The  MetropoUtaa^  RaUwajf 
Oompam.y  v.  Brfrie*  (App.),  Law  Bep.  2  Q.B.  D. 
189, 387. 

(o)  Leaseholdt. 
Continuing  breach  of  covenant :  pwehaser  bound 
to  accept  tUle  notwithstanding,     [See  Lbasb, 
14.] 

Sale  of  lease :  purchaser  held  bound  to  accept 
under  lease.  [See  Spboific  Pbbposmangb, 
6.] 

(d)  Sale  of  concession:  implied  obligation  to 

ca/rry  on  business, 

12. — The  plaintiff  sold  a  concession,  supposed 
to  be  valuable,  to  a  company,  and  by  the  agree- 
ment for  sale,  whidi  was  sanctioned  by  the 
private  Act  incorporating  the  company,  it  was 
provided  that  he  should  be  paid  partly  in  pre- 
ference shares,  partly  by  a  percentage  varying 
with  the  surplus  available  for  dividends : — Held, 
that  there  was  no  implied  contract  on  the  part 
of  the  company  with  the  plaintiff  to  carry  on 
the  business  for  which  they  were  incorporated. 
Hope  V.  CHbbs,  47  Law  J.  Bep.  Chanc.  82. 

(0)  Goodwill :  soliciting  customers, 

18. — The  vendors  of  a  business  and  goodwill 
cannot  either  solicit  orders  from  or  deal  with 
the  old  customers,  and  will  be  restrained  by  the 
Court  from  doing  so.  Form  of  injunction  in 
such  a  case.  Churton  v.  Douglas  (Johns.  174 ; 
28  Law  J.  Bep.  Chanc.  841),  and  OrwttweU  v. 
Lye  (17  Yes.  3.S6)  considered.  CHnesi  v.  Cooper, 
49  Law  J.  Bep.  Chanc.  601 ;  Law  Bep.  14  Ch. 
D.  696. 

14* — ^Where  two  partners  dissolve  partnership 
on  the  terms  that  one  shall  have  the  goodwill 
and  continue  the  business,  and  the  retiring 
partner  sets  up  a  similar  business  in  the  neigh- 
bourhood, the  Court  will  grant  an  injunction 
to  restrain  the  retiring  partner  from  soliciting 
the  old  customers  of  ihe  firm,  but  will  not 
restrain  him  from  dealing  with  them.  CHnesi 
V.  Cb«»;i0r  (see  last  case)  disapproved.  Decision 
of  Jeaaelf  M.B.,  reversed.  Leggott  v.  Barrett 
(App.),  Law  Bep.  15  Ch.  D.  806. 

(/)  Requisition  as  to  inotmbranoes, 

15. — ^A requisition  as  follows:  Is  there  "to 
the  kiiowledge  of  the  vendors  or  their  solicitors, 
any  settlement  deed,  fact,  omission  or  any  in- 
cumbrance affecting  the  property,  not  disclosed 
by  -Uie  abstract'*  is  an  improper  requisition. 
Solomon  v.  Da/voy  (see  Dart,  Vendors  and  Pur- 
chasers,  5th  ed.,  460».)  overruled.  In  re  Ford 
and  BtU  (App.),  48  Law  J.  Bep.  Chanc.  327 ; 
Law  Bep.  10  Oh.  P.  866. 
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(g)  Time  of  the  essence  of  the  oontraet. 


16. — ^A.  agreed  to  sell  freehold  land  to  B., 
and  to  complete  the  contract  on  a  given  date. 
On  that  date  B.  wrote  to  rescind  the  contract, 
the  legal  estate  being  in  trustees,  from  whom 
A.  had  agreed  to  purchase  at  two-thirds  of  the 
price  agreed  to  be  paid  by  B.  A.  afterwards 
obtained  a  conyoTance  and  resold  at  a  loss. 
Action  by  A.  before  Judicature  Acts  to  recover 
damages  for  loss  on  resale  dismissed,  on  the 
ground  that  time  was  of  the  essence  of  the 
contract,  and  A.  was  not  at  the  time  fixed  for 
completion  able  to  convey  the  legal  estate  to  B. 
Mfble  V.  Edwards.  Edwards  v.  Noble  (App.), 
Law  Bep.  6  Ch.  D.  378. 

VJ.—-The  plaintiff  was  the  purchaser  of  a 
reversion  at  a  public  auction  under  conditions 
of  sale  by  which  the  purchaser  was  to  pay  a 
deposit  of  20  per  cent,  into  the  hands  of  the 
auctioneers  as  part  of  the  purchase-money, 
and  sign  agreements  for  payment  of  the  re- 
mainder on  or  before  the  17th  of  August,  at 
the  offices  of  the  vendor's  solicitors,  when  and 
where  the  purchase  was  to  be  complet^  but 
should  the  completion  of  the  purchase  be  de- 
layed from  any  cause  whatever  beyond  that 
period  the  purchaser  was  to  pay  interest  on  the 
balance  of  the  purchase-money  from  that  day 
until  the  completion  of  the  purchase  at  the 
rate  of  6  per  cent,  per  annum.  The  plaintiff 
paid  the  deposit  at  the  time  of  the  sale,  but 
owing  to  objections  taken  to  the  title  the  con- 
tract was  not  completed  by  the  i7th.  In  an 
action  against  the  vendor  and  auctioneers  to 
recover  the  deposit,  it  was  held  (no  question  of 
reasonable  time  arising)  that  the  plaintiff  was 
not  entitled  to  recover,  for  that  by  the  condi- 
tions of  sale,  the  parties  had  expressly  contem- 
plated a  postponement  of  completion  of  the 
contract  l^yond  the  17th,  and  that  time  was 
not  therefore  of  the  essence  of  the  contract. 
Patrick  v.  Milner,  46  Law  J.  Rep.  C.P.  637; 
Law  Bep.  8  C.P.  D.  342. 

NoHee  to  make  time  qf  essence,    [See  Spboific 

PBBF0B1CANG3B,  26.] 

Time  charter-party,    [See  Contbaot,  34.] 

(A)  Common  mistake :  purchaser  buying  his  own 

property, 

18. — A  oontraot  for  sale  by  A.  to  B.  of  a 
piece  of  freehold  land  stipulated  that  B.  should 
assume  that  M.  died  seised  intestate  in  1841, 
and  that  the  purchaser  should  not  require  the 
production  of,  or  investigate,  or  make  any  ob- 
jection to,  the  prior  title.  No  objection  to  the 
title  was  taken  by  B.  within  the  time  limited 
for  requisitions.  Being,  however,  unable  to 
complete  by  the  specified  date,  A.  granted  him 
further  time,  but  before  completion  B.  con- 
tracted to  sub-sell  the  property  to  C,  who  in 
investigating  the  title  raised  the  objection  that 
the  property  did  not  in  fact  belong  to  A.  at  all, 
bat  to  B.  under  an  instrument  prior  to  ti^e 
death  of  M.,  bat  the  ezistenoe  of  which  instru- 


ment appeared  to  be  wholly  unknown  to  A. 
and  B.  at  the  date  of  the  original  contzact 
B.  therefore  refused  to  complete  his  con- 
tract with  A.,  and  pleaded  common  mistake. 
A.  insisted  that  B.  was  precluded  from  raising 
the  objection  by  the  t^ms  of  the  contract 
Upon  bill  filed  by  A.  against  B.  for  specific  per- 
formance, the  Court  directed  an  enquiry  as  to 
whether  the  property  did  in  &ct  belong  to  B. 
at  the  date  of  the  original  contract.  Jemes  v. 
Clifford,  46  Law  J.  Bep.  Chanc.  809 ;  Law  Bep. 
3  Ch.  D.  779. 

The  Court  will,  even  in  the  case  of  a  com- 
pleted contract,  give  relief  against  a  common 
mistake.    Ibid. 

Binifkam>  v.  Bingkam  (1  Yes.  sen.  186)  ob- 
served upon  and  approved.    Ibid. 

(t)  Fire  inswranee :  fire  after  eentraet  hut  brfore 

completion, 

19. — Contract  for  the  sale  of  a  house  which 
had  been  insured  by  the  vendor  against  fire. 
After  the  date  of  the  contract,  but  before  the 
date  fixed  for  completion,  the  house  was  burnt, 
and  the  vendor  received  the  insurance  money 
from  the  office.  The  contract  contained  no 
reference  to  the  insuranoe: — ^Held,  that  the 
purchaser  was  not  entitled  as  against  the  ven- 
dor to  the  benefit  of  the  insurance,  ^ther  by 
way  of  abatement  of  the  purchase-money  or  re- 
instatement of  the  premises.  Qusore,  whether 
a  contract  of  fire  insurance  being  merely  a  con- 
tract of  indemnity,  the  insuranoe  company  in 
such  a  case  cannot  compel  the  vendor  to  refund 
the  money  they  have  paid,  if  he  gets  his  full 
purchase-money  from  the  purchaser.  Rawtcr 
V.  Preston,  Law  Rep.  14  Ch.  D.  297 ;  affirmed  on 
appeal  (James,  L  J.,  dissenting),  60  liatw  J.  Bep. 
Chanc.  472. 

(C)  BBSCI8SI0N  OF  CONTEA.CT. 

20« — A  person  contracted  to  sell  property, 
and  ^ewed  only  an  equitable  title,  and  the 
purchaser  required  the  vendor  to  get  in  the 
legal  estate : — Held,  that  such  requisition  was 
as  to  a  matter  of  conveyance  only,  and  the 
vendor  could  not  rescind  the  contract  under  a 
condition  empowering  him  to  rescind  if  any  ob- 
jection to  title  were  made  which  he  was  unable 
or  unwilling  to  remove.    Xitchen  v.  Pdlmerj 

46  Law  J.  Bep.  Chanc.  611. 

21. — ^A  sale  made  subject  to  the  approval  of 
the  puzohaser's  solicitor  enables  the  purchaser  to 
rescind  for  a  reasonable  cause.  Hudson  v.  Buck, 

47  Law  J.  Bep.  Chana  247 ;  Law  Bep.  7  Ch.  D. 
689. 

A  sale  of  a  leasehold  house  was  subject  to 
approval  of  the  purchaser's  solicitor.  The  house 
and  another  were  included  in  one  lease,  at  one 
rent,  and  subject  to  restrictive  covenants  as  to 
the  whole : — Held,  that  (the  vendor  not  having 
proved  that  he  could  obtain  an  apportionment 
of  the  rent  and  covenants)  the  purchaser  could 
rescind.    Ibid. 

22.— Contract  in  writing  for  sale  of  a  lease 
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for  a  term  of  twelve  and  ahalf  yean  nne^oirdd, 
— Held  Dot  to  be  satisfied  by  asaigiiiDg  a  lease 
for  tbat  tenn,  determinable  by  tiie  lessor  or 
lessee  after  five  years,  and  subject  to  an  option 
for  the  lessor  to  resume  possession  of  any  part 
of  the  property  for  building  purposes  upon  pay- 
ment of  compensation.  Wegton  v.  Savage^  48 
Law  J.  Bep.  Chanc.  239 ;  Law  Bep.  10  Ch.  D. 
736. 

Though  the  purchaser  had  seen  the  lease 
itself  before  the  oontiact,  the  vendor  was  not 
by  such  notice  relieved  from  the  obligation  of 
his  contract.    Ibid. 

The  contract  was  for  sale  of  the  lease  of  a 
public-house.  The  objection  as  to  deficiency  of 
the  subject-matter  having  been  taken  by  the 
purchaser  after  seeing^e  abstract,  and  the 
vendor  not  offering  to  remove  it,  the  purchaser 
demanded  back  his  deposit,  and  brought  an 
action  to  recover  it  five  days  before  the  date 
fixed  for  completion.  By  his  defence  the 
vendor  for  the  first  time  said  that  he  could, 
before  l^e  time  for  oompletion^  have  pro- 
vided a  release  of  the  lessor's  option  to  put  an 
end^  to  the  term  :->-Hedd,  that  the  purchaser 
having  under  the  circumstances  been  put  at 
arm's  length,  was  entitled  to  demand  back  his 
deposit  before  the  time  for  completion,  and 
that,  time  being  from  the  nature  of  the  property 
of  the  essence  of  the  contract,  the  defendant's 
offer  to  remove  the  defect  was  made  too  late. 
Ibid. 

23. — ^After  judgment  for  the  specific  per- 
formance of  a  contract  for  the  purchase,  by  the 
defendant,  of  certain  real  estate,  and  after 
tender  of  the  conveyance  of  the  property  to  the 
defendant,  and  on  evidence  shewing  his  inability 
to  pay  the  amount  found  to  be  due  from  bim  by 
the  Chief  Clerk's  certificate,--Held,  that  the 
Court  would  order  the  contract  to  be  rescinded 
and  the  defendant  to  pay  the  costs  of  the 
action,  but  would  make  no  order  in  reference 
to  any  damages  alleged  to  have  been  sustained 
by  the  plaintiff  by  reason  of  the  defendant's 
breach  of  the  contract.— -Fo%n<?  v.  Mtvriiit  (16 
Beav.  686;  22  Law  J.  Bep.  Chanc.  602), 
Bmeet  v.  Meredith  (4  Giff.  207;  22  Law  J. 
Bep.  Chanc.  147),  and  Watton  v.  Com  (42  Law 
J.  Bep.  Chanc.  279 ;  Law  Bep.  16  Bq.  219) 
not  followed.  Benty  v.  Sekroder,  48  Law  J. 
Bep.  Chanc.  792 ;  Law  Bep.  12  Ch.  D.  666. 

24.— A  condition  of  sale  provided  that,  within 
a  time  limited  from  the  delivery  of  the  abstract, 
the  purchaser  should  send  in  his  objections  and 
requisitions  on  title,  and  if  the  purchaser  should 
insist  on  any  objection  or  requisition  which  the 
vendor  should  be  unable,  or  on  the  ground  of 
expense  should  decline  to  remove  or  comply 
with,  the  vendor  should  be  at  liberty  to  rescind 
the  contract : — Held,  on  the  construction  of  the 
whole  condition,  that  the  objections  and  requi- 
sitions referred  to  in  the  latter  clause  were  the 
same  as  those  mentioned  before,  and  to  which 
the  fixed  limit  of  time  applied,  and  consequently 
that  there  was  no  power  to  rescind  in  respect  of 
a  reqmsitioQ  regarding  the  ^\'^^e  off  of  a 


charge  the  existence  of  which  was  not  known 
to  the  parties  tiU  after  such  fixed  time.  In  re 
Jaekson^s  Sale  to  OaJtthatt,  In  re  The  Vendor 
and  Purehaeer  Act,  1874,  49  Law  J.  Bep. 
Chanc.  623 ;  Law  Bep.  14  Ch.  D.  861. 

Where  property  hona  fide  contracted  to  be 
sold  free  &om  incumbrances  is  afterwards  dis- 
covered to  be  subject  to  a  mortgage,  the  pur- 
chaser may  require  the  mortgage  to  be  paid  off 
out  of  the  purchase  money,  it  being  sufllcient 
for  the  purpose.    Ibid. 

Aeeeptanee  "  mlject  to  title  approved  by  vh 
Hoitor,"    [See  Contract,  18.] 

Qmtraoi  by  agenff  effect  tf,  [See  Frauds, 
Statute  of,  12.] 

Omtraot :  Statute  of  Fraudi  :  infonfuU  doeu- 
ment.    [See  Spbcifio  Phrformanob,  10.] 

(D)  CONVBTANOB  AKD  COXPLBTION. 

(a)  Ibrm  of,  and  parHee  to,  oonveyanee, 

26. — ^A  condition  that  freehold  propertv  <'is 
sold,  and  will  be  conveyed  subject  to  all  ''^  par- 
ticularised servitudes  ("  if  any  ")  gives  the  ven- 
dor a  right  to  have  the  words  **  subject,"  &c., 
inserted  in  the  habendum  of  the  conveyance, 
though  no  such  servitude  is  shewn  to  exist. 
Decision  of  Bacon,  V.C.,  46  Law  J.  Bep.  Chanc. 
873  ;  Law  Bep.  4  Ch.  D.  226,  affirmed.  Gale  v. 
Siiuire  (App.),  46  Law  J.  Bep.  Chanc.  672 ;  Law 
Bep.  6  Ch.  D.  626. 

26. — ^A  trustee  for  sale,  with  power  to  post- 
pone, leased  for  thirty  years  with  concurrence 
of  beneficiaries,  and  subsequently  he  and  the 
lessee  sold  by  auction  free  from  the  lease,  and 
the  purchase-money  was  fairly  apportioned 
after  sale : — Held,  that  the  purduuer  could  not 
require  the  concurrence  of  the  beneficiaries  in 
his  conveyance.  Morris  v.  J)ebenham,  Law  Bep. 
2  Ch.  D.  640. 

JRede  v.  Oake$  (4  D.  J.  k  S.  606)  observed 
upon.    Ibid. 

(b)  Right  to  separate  conveyances:  right  of 
vendor  to  relet  property  where  delay  in  com- 
pletion. 

27. — A  vendor  of  land  may  be  required  by 
the  purchaser  to  convey  the  land  in  parcels  by 
separate  conveyances  at  the  same  time,  on  ten- 
der of  the  entire  purchase-money  and  the  ad- 
ditional costs  thereby  occasioned;  but  semble, 
he  cannot  be  required  by  the  purchaser  to  con- 
vey the  land  in  paicels  by  separate  conveyances 
at  intervals  of  time,  without  an  express  stipu- 
lation that  he  shall  be  bound  to  do  so.  The 
Barl  of  Egmont  v.  Smith  and  Smith  v.  The  Earl 
of  Sgmont,  46  Law  J.  Bep.  Chanc.  366 ;  Law 
Bep.  6  Ch.  D.  469. 

By  the  conditions  of  sale  of  a  freehold  estate, 
the  purchase  was  to  be  completed  at  Michael- 
mas, 1876,  when  the  purtdiaser  was  to  be  let 
into  possession  or  receipt  of  the  rents  and  profits 
of  the  estate,  which  was  let  to  yearly  Lady-day 
tenants.  Completion  was  delayed,  and  in  Sep- 
temberi  1S76|  the  vendors,  at  the  request  of  the 
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poTohiMr,  who  had  oontnotad  to  resell  portioitt 
of  the  estate  to  sab^pnrchaeen  under  oonditiona 
entitling  them  to  vacant  poasesdon  at  Lady-day, 
1876,  gave  to  aeveral  tenants  notices  to  quit  on 
that  day.  Afterwards,  fearing  that  the  pur- 
chaser would  not  be  ready  to  complete  by  that 
day  (which  proved  to  be  the  caseX  and  that  the 
fsnns  would  be  left  unlet  on  their  hands,  the 
vendors,  after  notice  to  the  purchaser,  relet  the 
furms  to  the  old  tenants,  as  yearly  tenants  from 
Lady-day  to  I^y-day,  under  agreements  ex- 
cluding the  operation  of  the  Agrioaltnral  Hold- 
ings (Bngland)  Act,  1876,  and  determinable  at 
six  months'  notice: — Hdd,  that  the  vendors 
were  instified  in  reletting,  and  would  have  been 
boond  as  tmstees  for  the  pnrchaser  so  to  relet 
nnder  any  droomstanoes  short  of  an  indemnity 
from  the  purchaser  against  the  possible  conse- 
quence 01  the  fanns  going  out  of  cultivation. 
Ibid. 

(e)  Might  qfjmrehaiffr  to  have  deed  damped. 
[See  Stamp,  8.] 


(<2)  Poeeeuion :  intereet :  putti/ng  ftp  notice 

hoard. 

28. — The  putting  up  of  a  notice  board  for 
the  purpose  of  selling  or  letting  building  land 
by  a  purchaser, — Held,  to  render  him  liable  to 
pay  interest  on  the  purchase-money.  SaUard 
V.  SKvU,  49  Law  J.  Bep.  Ghanc.  618 ;  Law  Bep. 
16  Ch.  D.  122. 

Banhntptojf  of  vendor  hefore  eoneevanoe :  pay* 
mont  uf  purohaee-money  to  hmmmpt,    [See 

BAKltBUPTOT,  F  16.] 

(B)  Applioation    of    Pubchasb-monbt  ; 
Duty  of  Pubchasbb  to  sbb  to. 

29. — ^A  mortgage  deed  contained  a  power  of 
sale,  and  it  was  thereby  provided  that  upon  any 
sale  purporting  to  be  znade  in  pursuance  of  the 
power,  the  purchaser  should  not  be  bound  to 
see  or  enquire  whether  any  default  had  been 
made  in  payment  of  any  principal  or  interest 
intended  to  be  thereby  secured  at  the  time 
thereinbefore  appointed  for  payment  thereof, 
or  as  to  the  necessity  or  expediency  of  the 
stipulations  subject  to  which  such  sale  should 
have  been  made,  or  otherwise  as  to  the  propriety 
or  regularity  of  such  sale ;  and  that,  notwith- 
stan£ng  any  impropriety  or  irregularity  what- 
ever in  any  such  sale,  the  same  should,  as  fax 
as  regarded  the  purchaser,  be  deemed  to  be 
within  the  power,  and  be  valid  accordingly; 
and  the  remedy  of  the  mortgagor,  in  respect  of 
any  irregularity  or  impropriety  in  any  sale, 
should  1^  in  damages: — Held,  that  the  lan- 
guage of  the  proviso  enabled  the  mortgagee  to 
confer  a  good  title  on  a  bona  fide  purchaser 
after  the  security  was  satisfied,  and  that  the 
purchaser  was  not  bound  to  enquire  whether 
anything  was  owing  on  the  security  at  the  date 


of  tha  aala.  DieMer  ▼.  Angenteim,  46  Lav  J. 
Bep.  Ghana  764 ;  Law  Bep^  3  Ch.  D.  600. 

80. — A  trustee  for  sale  may  properly  sell  the 
trust  property,  together  with  other  property, 
for  an  entire  price,  where  a  sale  in  that  manner 
will  be  more  beneficial  for  the  eestni  fue  tnat, 
provided  the  purchase-money  be  properly  i^ 
portioned,  and  the  conditions  of  a^e  affecting 
the  other  property  are  not  such  as  to  injure  the 
sale  of  the  trust  property.  In  re  Ooeper^  46 
Law  J.  Bep.  Ghana  188  ]  Law  Bep.  4  COl  D. 
808. 

A  purchaser  under  such  droamstanoes  ought 
to  see  that  the  puzohase-money  is  propoly 
apportioned  befdve  completion.    Ibid. 

(F)  Pubchasbb  fob  Yalub  without 

NonoB. 

8L — B.  behoff  in  possession  of  land  adjoining 
the  Thames  under  an  agreement  for  a  lease  for 
80  years,  notified  to  the  District  Board  of 
Works  In  December,  1864,  that  he  desired  to 
divert  a  public  footway  and  substitute  a  better 
footway,  and  also  mi^e  a  new  roadway  for  the 
public  to  the  river  aide  between  two  points 
speoifled.  B.^  application  was  agreed  to  by  the 
vestry  subject  to  uie  proposed  new  ways  being 
properly  toade  and  tlu^wn  open  to  the  pnblia 
In  AprU,  1866,  an  order  of  justices  was  made 
for  the  stopping  up  and  diversion  of  the  old 
footway,  which  was  done,  and  the  new  road 
was  constructed.  The  owners  of  the  fee  did 
not  assent,  and  there  was  no  sufficient  evidence 
of  any  actual  dedication  of  the  way  to  the 
public.  In  May,  1866,  a  lease  of  the  land  to 
B.  was  executed  describing  it  by  reference  to  a 
marginal  plan*  habendum  "  subject  to  CTlstiug 
rights  of  way."  The  new  road  was  shewn  on 
the  plan  and  nuffked  "  Private  Bead."  Other 
rights  of  way  existed  over  the  land.  There 
was  nothing  in  the  appearance  of  the  road  or  in 
the  extent  of  its  user  by  the  public  which  would 
convey  to  the  mind  of  a  person  inspecting  the 
property  that  there  was  a  public  right  of  way. 
B.,  in  June,  1866,  sold  his  interest  to  the  B. 
company,  who  had  no  notice,  except  that  given 
by  the  lease  itself,  of  B.*s  agreement  or  of  the 
existence  of  a  right  of  way  over  the  road. 
After  mesne  assignments  the  lease  became 
vested  in  W.,  and  in  the  sale  plan  then  used  the 
road  was  marked  "Private  Boad,"  but  appeared 
to  terminate  at  the  Thames  at  a  point  marked 
"Ferry  from  Blaokwall  Stairs."  The  defen- 
dants, W.'s  tenants,  stopped  up  the  road.  In 
answer  to  an  information  by  the  Attorney- 
General,  on  the  rehition  of  the  vestry,  for  an 
injunction,  the  defendants  alleged  that  W.  was 
purchaser  for  value  without  notice  of  the  agree- 
ment between  B.  and  the  vestry : — Held  (on 
appeal  from  Fry,  J.),  that  the  defendants  not 
having  by  their  answer  alleged  that  the  B. 
company  were  purchasers  for  value  without 
notice,  could  not  avail  themselves  of  that  de- 
fence; but  that  that  defence  as  to  W.  was 
sustained,  and  that  the  agreement  could  not  be 
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enforoed  agaiiut  the  defendants.  Ths  Attorney- 
General  v.  The  Bipknphated  6hiano  Company 
(AppOf  liftw  Bep.  11  Gfi.  D.  327. 

[And  tee  Mobtoaob,  23 ;  Yoluntabt  Ssttlb- 

MBNT,  5.] 

Ibr  value  within  Banhmptey  Act,  1869,  s.  91. 
[See  BANKRUPTCfT,  F  88.] 

(G)  Vendob's  Libn. 

82. — ^A  vendor  agreed  with  a  trustee  for  a 
Joint  stook  company  about  to  be  formed  for  the 
sale  of  the  goodwill,  plant,  ftc,  of  his  basiness 
for  8,0OOZ.,  to  be  paid  as  to  6,0002.  in  cash  and 
2,000Z.  in  paid-up  shares.  After  the  formation 
and  registration  of  the  oompanyhe  executed  an 
assignment  to  them,  whereby,  i^ter  reciting 
that  he  had  agreed  for  the  sale  of  the  property 
to  the  oompany  for  6,000Z.  to  be  paid  as  therein- 
after mentioned,  that  is  to  say,  BOl.  per  cent,  of 
all  sums  of  money  to  be  received  by  the  oom- 
pany on  the  sale  of  shares,  and  SOI,  per  cent, 
upon  all  money  bonowed ;  in  consideration  of 
the  sum  of  6»000/.,  to  be  paid  to  him  in  manner 
thereinbefore  stated,  he  assigned  the  property 
to  the  oompany.  2,0002.  worth  of  paid-up 
shares  were  also  allotted  to  him.  No  other 
shares  were  ever  subscribed  for,  and  no  money 
borrowed.  The  oompany  was  wound  up,  and 
the  only  assets  consisted  of  the  proceeds  of  sale 
of  the  property  conveyed  to  them  by  the  vendor, 
and  which  had  been  resold: — Held,  that  the 
vendor  had  no  lien  on  those-  proceeds  for  his 
unpaid  purchase-money.  In  re  The  Brentwood 
Brioh  and  Coal  Company  ;  Bowe^9  CloMn  (App.), 
46  Law  J.  Bep.  Chanc.  564 ;  Law  Bep.  4  Ch.  D. 
662. 

83.— -A  vendor's  lien  was  declared  in  respect 
of  money  due  and  future  instalments,  with 
liberty  to  the  purchaser  to  apply  in  respect  of 
instalments  as  they  became  due.  Nwe»  v. 
NiMit  49  Law  J.  Bep.  Ghanc  674 ;  Law  Bep. 
16  Gh.  D.  649. 

(H)  Ybhdob  and  Pxtbchasbb  Act. 

(a)  IMdenoe  of  Title, 

84. — Upon  a  summons  under  section  9  of 
the  Vendor  and  Purchaser  Act,  1874,  the  Court 
has  exactly  the  same  powers  as  on  a  reference 
to  chambm  as  to  title  in  a  suit  for  specific  per- 
formance. Evidence,  therefore,  by  affidavit 
and  cross-examination  thereon,  is  admissible  as 
to  the  vendor's  title,  and  it  is  open  to  the  pur- 
chaser to  shew  that  the  vendor  has  no  title. 
Decision  of  Jessel,  M.R,  reversed.  In  re 
Bwrroughe$  a/nd  I^fnn*8  Contract  (App.),  46 
Law  J.  Bep.  Chanc.  628 ;  Law  Bep.  6  Ch.  D. 
601. 

Qi)  Recital  of  fact, 

86. — The  statement  in  a  deed  or  instrument 
twenty  years  old  that  a  person  was,  at  the  date 
of  the  execution  of  the  particular  instrumenti 
seised  in  fee,  is  the  recital  of  a  fact,  which, 
under  87  k  38  Vict.  c.  78.  s.  2,  precludes  a  pur- 
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chaser  from  requiring  the  production  of  or  en- 
quiring into  the  earlier  title,  unless  he  can 
shew  that  the  recital  was  inaccurate,  the 
burden  of  proving  which  is  on  him.  BoUon  v. 
The  School  Board  for  London,  47  Law  J.  Bep. 
Chanc.  461 ;  Law  Bep.  7  Ch.  D.  760. 

(je)  Tranter  by  legal  pertonal  repreeentative, 

86. — The  4th  section  of  the  Vendor  and 
Purchaser  Act,  1874,  does  not  enable  the  legal 
personal  representative  of  a  deceased  mortgagee 
of  real  estate  to  transfer  the  legal  estate  in  it, 
on  payment  of  all  sums  secured  by  the  mort- 
gage. In  re  Spradbery'9  Mortgage,  49  Law  J. 
Bep.  Chanc.  628 ;  Law  Bep.  14  Ch.  D.  614. 

(<Q  TUnefor  appeaM/ng, 

87. — ^e  time  within  which  an  appeal  can 
be  brought  from  an  order  under  the  Vendor  and 
PurchaMr  Act,  s.  9,  is  twenty-one  days.  In  re 
Blyth  and  Young  (App.),  Law  Bep.  13  Ch.  D. 
416. 

Ba/re  tnutee :  meaning  of  term.    [See  Tbust, 
D  20,  21.] 

Sale  by  devisee  of  surviving  trustee,  [See  Powbb, 
26 ;  Tbust,  B  4.] 

VBNUB. 

By  the  law  as  established  before  the  opera- 
tion of  the  Judicature  Acts,  1873,  1875,  no 
action  was  maintainable  in  the  Courts  at  West- 
minster to  enforce  payment  of  arrears  of  free- 
hold rent-charge  4ssuing  out  of  lands  situate 
abroad,  although  both  ^^ties  were  resident  in 
the  Jurisdiction.  WMtaher  v.  Ibrbes  (App.), 
45  Law  J.  Bep.  C.P.  140 ;  Law  Bep.  1  C.P.  D.  61. 

Qusere,  whether,  since  the  operation  of  those 
Acts,  an  action  can  be  maintained  in  Bngland 
for  such  arrears.    Ibid. 

Bmbezelement :  oounty  in  which   offence  eom- 
mitted :  jurisdiction.     [See  EiCBBZZLBMBHT, 

1.3] 

VESTED  OB  CONTINGENT  INTEBEST. 
[See  Will  Conbtbugtioiv,  O  9, 10.] 

VESTING. 
[See  Will  Constbuotion,  L.] 

VESTING  OBDEB. 
[See  TBUflTBB  Aotb,  9-18.] 

VESTMENTS. 
[See  Chuboh  akd  Clbbgt,  19.] 

VE8TBY. 

QuaUfication  and  election  tfvettrymen, 

1« — ^The  disqualification  of  the  members  of 
vestries  provided  by  section  64  of  the  Mefcro- 
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polls  Management  Aot,  1866,  cm  their  beeoming 
bankrapt^  applies  to  the  churchwardens  as  well 
as  to  mected  members.  Liftle^  v.  MaMAngUfiiy 
48  Law  J.  Bep.  Szch.  648 ;  Law  Bep.  4  Bz.  D. 
807. 

2. — The  defendant  oocapied  jointly  with  his 
father  premises  in  the  metropolitan  parish  of 
B.  of  snificient  valoe  to  Qualify  him  to  act  as  a 
vestryman.  Up  to  and  including  AjnH,  1876, 
the  rates  in  respect  of  the  premises  had  been 
made  on  the  father  alone.  Shortly  after  the 
rate  was  made  in  April,  1876»  the  defendant  ap- 
plied to  the  churchwardens  and  oveEseers  of  a. 
to  place  his  name  on  the  rate-book  as  partner 
with  his  father  in  the  firm  of  Williams  &  Son, 
but  no  step  was  taken  by  the  authorities  in  the 
matter.  &  Hay  the  defendant  was  elected 
Yestryman   by  poll,  and    the    inspectors    ap- 

S tinted  under  sections  17,  18,  19,  22  of  the 
etropolis  Management  Act,  1865,  declared 
that  he  was  doly  elected.  Snbsequently,  in  the 
same  month,  the  demand  for  the  rate  was  made 
on  the  father  alone.  In  Jnne  the  defendant 
▼oted  as  a  Testryman.  In  Jnly  he  required  the 
rate  to  be  altered  by  the  addition  of  the  words 
"  and  Son."  It  was  so  altered,  and  the  rate  was 
pdd  by  Williams  &  Son.  An  action  having 
Deen  brought  against  the  defendant  under  the 
Metropolis  Management  Act,  1855,  section  54, 
to  recover  a  pezialty  for  his  acting  as  vestry- 
man withont  qualification, — Held,  that,  as  the 
defendant  was  not  "  rated  or  assessed  "  within 
section  54  of  the  same  Act,  he  was  liable  to  the 
penalty ;  that  the  decision  of  the  inspectors  as 
to  the  qualification  of  the.  candidate  is  not 
final ;  that  section  4  of  the  Metropolis  Amend- 
ment Act,  1856,  is  not  retrospective  in  its  ope- 
ration, BO  as  to  exempt  from  the  penally  one 
who  pays  the  rate  subsequently  to  lus  acting  as 
vestryman.  Oodhew  v.  WiUiams  (App.),  47 
Law  J.  Bep.  G.P.  313  ;  Law  Bep.  3  G.P.  D.  382. 

JisfftUation  of  huHneu :  hour  cf  holding  veghy, 

8. — The  authority  to  determine  the  hour  at 
which  a  vestry  meeting  shall  be  summoned  is 
vested  in  the  same  person  or  persons  in  whom 
is  the  authority  to  summon,  ajid  that,  by  58 
Geo.  3.  c.  69,  is  in  the  vicar  and  churchwardens, 
one  or  both.  It  is  not,  therefore,  competent 
to  the  inhabitants  in  vestry  assembled  to  re- 
gulate the  hour  at  which  subsequent  meetings 
(other  than  an  adjournment  of  the  present  one) 
shall  be  held ;  and  the  vicar,  as  the  summoning 
authority,  cannot  be  compelled  to  give  notice  of 
a  resolution  that  future  meetings  shall  be  held 
at  a  particular  hour.  Bsg,  v.  The  Vicar  and 
Chwrehioa/rd&M  of  Tottenham^  48  Law  J.  B^ 
Q.B.  407 ;  Law  Bep.  4  Q.B.  D.  867. 

4. — The  vioar  and  diurchwardens  of  a  parish 
have  power  to  fix  the  hour  of  holding  vestry 
meetings,  and  the  parishioners  cannot,  by  man- 
damvs,  compel  them  to  alter  it.  Judgment  of 
the  Queen's  Bench  Division  affirmed.  Bsg.  v. 
I%e  Vioar  amd  Ckwrdkmardeni  qf  Tottenham 
(App.),  49  Law  J.  Bep.  <).B.  870. 


MetropeiiSf  in  :  d>ia^^,iormsMntMih,  [See 
Mbtbopolis,  18-M.] 

VuHngoftoUtfhifhHwyin.  [See  MstbofouBi 
12.] 

YESTBY  OLBBK. 
jPafmeiUto,forwduationligt,   [See  B^TBB»  22.] 

TIBBATION. 
HMtamce  hff.    [See  Nuibascb,  1.] 

VIOTOBU. 
Zanf  of.    [See  CoLOinAL  Law,  46-63.] 

VIS  MAJOB. 

[See  Cabbibb,  1 ;  Habboubs  Claubbs  Act,  8 ; 
Nbgligbncb,  8, 11.] 

VISITOB. 
[See  Uhiybbbitt.] 

VOLUNTABY  ASSOCIATION. 

l.~Where  the  land  of  a  voluntary  associa- 
tion, having  no  rules  or  provisions  as  to  the 
disposition  of  its  property,  is  sold,  the  prooeeds 
belong  to  the  members  for  the  time  being. 
JSronm  v.  l>aie.  Law  Bep.  9  Oh.  D.  78. 

2. — ^An  association  of  more  than  twenty  per- 
sons was  formed  in  1872,  with  the  object  of 
buying  foreign  bonds  and  other  securities  be- 
low par  value,  and,  after  payment  of  expenses 
and  a  fixed  rate  of  interest  to  all  the  members, 
dividing  the  profits  which  should  be  made  by 
the  sale  of  the  bonds,  or  their  payment  off  at 
par,  amongst  some  of  l^e  membersi  who  were 
to  be  chosen  by  lot  at  annual  drawings  for  that 
purpose.  The  association  was  not  r^;istered 
under  the  Companies  Act.  There  was  a  trust 
deed  which  set  out  in  detail  the  working  of  the 
scheme.  In  an  action  against  a  former  trustee 
for  alleged  breaches  of  trust, — Held,  that  the 
action  could  not  be  maintained,  inasmuch  as 
the  association  was  one  formed  for  gain,  and, 
not  being  registered,  was  illegal.  Semble,  that 
it  was  also  illegal  under  the  Lotteries  Acts. 
Sjfhet  V.  Beadofh  48  Law  J.  Bep.  Chanc.  186; 
Law  Bep.  11  Oh.  D.  170. 

[And  see  Club;  Compaht,  C4;  Lottbbt 

Acts.] 

VOLUNTABY  SETTLEMENT. 

(A)  Validitt  of. 

(a)  As  againtt  iubtequent  jnirohaton, 

(1)  Settlomont  of  leamholdi. 

(2)  Pott-nupHalHttlementqfw^e'iTeal 

ettate. 
(8)  Periont  not  mthim  marriage  flpim- 

deration. 
(4)  PMt-nujrHal$eUlemMtin^unuamce 

of  ofKU-n'V^BfML  agreement  kfi  td- 
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(b)  Am  agawt  crMtor*. 
(B)  Bnfobcbmbnt  of. 

(a)  Covmuint  onmaariage  to iurrmdsr  eapv* 

holdt. 

(b)  IfUfffeetual  auigwrneiU  effeetutU  a$  de- 

elaration  qf  tnut, 
(e)  Qn^imustum  qf  settlement  by  wiU. 
(d)  Tnut  deed  for  oredUan, 


(A)  Validity  op. 

(a)  Am  ctgoMiet  tubeeqvent  purekaeert. 

(1)  Settlement  of  leateholde. 

1. — There  oannot  be  a  voluntary  settlement 
of  leaseholds,  since  the  assignees  necessarily 
aasnme  a  liability  at  law  in  respect  of  the  rent 
and  covenants.  So  held  in  a  case  where  the 
assignees  were  trustees,  and  had  entered  into 
no  covenants  on  the  assignment.  Priee  v.  Jen- 
kirn  (App.),  46  Law  J.  Bep.  Ghana  805 ;  Law 
Bep.  6  Ch.  D.  619. 

(2)  Poit-nitpiial  iettlement  of  wife's  real  estate, 

2. — By  a  poet-naptial  settlement,  duly  ac- 
knowledged, the  freehold  and  copyhold  pro- 
perty of  the  wife  was  conveyed  to  trustees  and 
their  heirs,  to  the  use  of  the  wife  for  life,  with 
remainder  to  sodh  persons  as  she  diould  by  will, 
notwithstanding  ooverture,  appoint ;  and  in  de« 
fault  of  appointment,  to  her  children,  of  whom 
she  had  several,  in  equal  shares  as  tenants  in 
common  in  fee.  Subsequently  the  husband  and 
wife  by  an  acknowledged  deied  mortgaged  the 
property  without  notice  of  the  settlement.  On 
a  summons  under  the  Vendor  and  Purchaser 
Act  by  a  purchaser  from  the  mortgagee  under 
his  power  of  sale,— Held,  that  the  settlement 
was  for  a  valuable  consideration,  and  not  in- 
valid against  the  mortgagee  under  27  Bliz.  c.  4. 
Ooodrigkt  v.  Moses  (2  W.  Black.  1019),  and  Cwrrie 
V.  Mnd  (1  Myl.  &  Or.  17 ;  6  Law  J.  Bep.  Ghana 
71) distinguished.  BvtterfiMv. Heath (Xh'R^v. 
408;  22  Law  J.  Bep.  Ghana  270)  disapproved. 
Hewison  v.  Negus  (16  Beav.  694 ;  22  Law  J.  Bep. 
Ghana  655)  followed.  In  re  Foster,  46  Ijaw  J. 
Bep.  Ghana  480;  Law  Bep.  6  Gh.  D.  87  (nem. 
In  re  Ibster  and  Lister), 

8.— A  testator  devised  real  estate  to  his 
daughter,  and  expressed  a  wish  that  in  case  she 
should  marry,  she  should  settle  it  to  her  sepa- 
rate use  for  life,  and  to  such  uses  as  she  should 
appoint  by  will.  Semble,  that  this  created  no 
trust  to  settla  Teasdale  v.  Braitkwaite  (App.), 
46  Law  J.  Bep.  Ghana  725 ;  Law  Bep.  5  Gh.  D. 
680. 

A  poet-nuptial  settlement  of  a  wife's  real 
estate  held  not  voluntary,  and  supported  against 
a  subsequent  mortgagee  without  notioe.  Deci- 
sion of  Bacon,  V.G.  (46  Law  J.  Bep.  Ghana  896 ; 
Law  Bep.  4  Gh.  D.  85)  affirmed.    Ibid« 

(3)  I^sons  not  witJUn  marriage  consideration, 

4* — By  a  settlement  upon  a  marriage  between 
a  widower  and  a  widow,  both  of  whom  had 


children  by  their  former  marriage,  the  property 
of  the  husband  was  settled  upon  trust  for  him- 
self for  life,  and  subject  thereto  for  his  son 
absolutely,  and  the  property  of  the  wife  was 
settled  upon  such  truists  as  she  should  by  deed 
or  will  appoint,  and  in  default  of  appointment 
for  childrcm  equally.  The  husband  afterwards 
agreed  to  sell  part  of  the  property  oomprised 
in  the  settlement.  On  a  suit  by  the  purchaser 
to  compel  specific  performance  of  the  agree- 
ment,— ^Held,  that  uie  son  was  not  within  the 
marriage  consideration,  and  was  only  a  volun- 
teer uMer  the  settlement ;  that  the  settlement 
therefore  could  not  be  set  up  against  the  pur- 
chaser, and  that  the  latter  was  entitled  to  a 
decree  for  specific  performance  of  her  agree- 
ment Price  V.  Jenkins  (App.),  46  Law  J. 
Bep.  Ghana  214  (reversed  on  appeal  on  other 
grounds ;  see  No.  1  supra). 

Semble,  that  she  would  have  been  entitled  to 
a  decree  for  specific  performance,  even  if  the 
son  had  not  been  made  a  party  to  the  suit,  and 
the  question  of  the  validity  of  the  settlement 
had  been  left  over  for  future  litigation.  Dieket^ 
son  V.  Wright  (5  Hurl,  k,  N.  401 ;  29  Law  J.  Bep. 
Bxch.  150),  and  Clarke  v.  Wright  (6  Hurl.  k.  N. 
849;  80  Law  J.  Bep.  Bxch.  113)  considered. 
Ibid. 

Volunteers  :  marriage  settlement :   neat-of-kHn, 
[See  Sbttlbmsnt,  6.] 

(4)  Post-nuptidl  settlement  inpursuanee  qf 
ante-nuptial  agreement  by  infant. 

6. — An  ante-nuptial  agreement  by  an  infant 
is  not  sufficient  to  take  a  post-nuptial  settlement, 
in  which  no  reference  is  made  to  the  ante-nup- 
tial agreement,  out  of  the  operation  of  the  27 
Bliz.  c.  4,  and  such  post-nuptial  settlement  is, 
therefore,  void  against  a  subsequent  purchaser 
for  value.  Trowell  v.  Shenton  (App.),  47  Law  J. 
Bep.  Ghana  739 ;  Law  Bep.  8  Gh.  D.  318. 

Limitation  to  the  "  right  heirs  of  A,  deceased 
and  B,"    [See  Sbttlbmsnt,  17.] 

lUegal  consideration,    [See  Sbttlbmbnt,  5.] 

(b)  As  against  creditors, 

6. — More  than  two  but  less  than  ten  years 
before  his  bankruptcy,  a  trader  executed  a 
voluntary  settlement  of  real  property  that  was 
subject  to  a  mortgage,  covenanting  with  the 
trustees  to  pay  the  interest,  and  at  tneir  request 
the  prindp^  of  the  mortgage  debt.  His  other 
assets  were  then  sufficient  to  pay  his  debts,  ex- 
clusive of  the  mortgage  debt,  but  not  including 
it:— Held,  that  the  property  freed  from  the 
mortgage,  and  not  merely  the  equity  of  redemp- 
tion, was  settled,  and  that  therefore  the  settlor 
was  not  able  to  pay  his  debts  without  the  aid  of 
the  property  oomprised  in  the  settlement,  and 
the  settlement  was  void  under  section  91  of  the 
BankmpU^  Act,  1869.  Ew  parte  Buwtakle;  in 
re  Ckmibeer  (App.),  45  Law  J.  Bep.  Bankr.  59 ; 
Law  Bep.  2  Gh.  D.  54. 

7. — The  word  *'  purchaser  **  in  tho  9UA  seo 
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tion  of  the  Bankniptoj  Act,  1S69,  most  be  oon- 
Btrued  in  the  ordinary  oommeroial  senae  of  the 
word,  that  is,  a  *'  buyer ."  Where,  therefore,  a 
trader  within  two  yean  of  hia  bankraptoy  made 
a  bona  fids  aettlement  of  leaeeholda  apon  tmai 
for  hia  wife  and  ohildren,  and  the  tnwteea  en* 
tered  into  the  nsiial  oovenanta  to  pay  the  ground 
rent,  and  perf onn  the  oovenanta  in  the  lease,— 
Held,  that  the  truatees  were  not  pnrchaaen  for 
Talne  within  the  exception  contained  in  the 
9l8t  section  of  the  Bankraptoy  Act,  1869,  and, 
therefore,  that  the  settlement  was  void.  In  re 
Pwi^rey ;  ex  parte  HUlman  (App.),  48  Law  J. 
Bep.  Bankr.  77 ;  Law  Bep.  10  Ch.  D.  622. 

8. — By  a  Yolontary  settlement  executed  two 
years  before  his  death,  a  trader,  who  was  doing 
business  to  the  amount  of  100,0001.  a  year, 
settled  on  his  wife  two  policies  of  asBoranoe  for 
1,000^.  each.  By  another  settlement,  a  year 
later,  he  settled  on  her  his  fuzniture,  worth 
about  1,0002.  It  i^peared  that  at  the  date  of 
the  first  settlement  his  debts  exceeded  his 
assets  by  1,2982.,  and  at  the  date  of  the  second 
settlement  by  10,7262.  In  a  suit  by  a  creditor, 
whoee  debt  was  contracted  after  tiie  first  but 
before  the  second  settlement,  to  set  aside  both 
deeds,  it  not  being  proved  that  any  debt  existed 
which  had  been  contracted  at  the  date  of  the 
first  settlement, — Held,  that  both  deeds  must 
be  declared  fraudulent  and  void.  Taylor  v. 
Qtenen,  Law  Bep.  1  Ch.  D.  636. 

9. — ^Voluntary  settlement  in  1858,  by  a  man 
not  in  trade  and  owing  no  debts,  of  1,0002.,  upon 
trust  for  himself  for  life,  or  untU  bankruptcy, 
then  for  his  wife  for  life  for  her  separate  use, 
then  upon  trust  for  the  children,  and  ultimate 
trust  for  settlor.  In  1873  the  settlor  became  a 
trader,  and  in  187S  a  bankrupt : — ^Held,that  the 
settlement  was  wholly  void  as  against  the 
trustee  in  bankruptcy.  Uss  parte  ^epkene  ;  in 
re  Pea/rmm,  Law  Bep.  3  Ch.  D.  807. 

[And  see  Bankbuptot,  F  36-38.] 


(B)  Bnfosobmbnt  of. 

(a)  OotenoMtimfMrriagetotwrrenderoopy* 

Mdi, 

10. — ^A  widow  on  her  second  marriage  cove- 
nanted to  surrender  copyholds  upon  trust  for 
herself  for  life,  and  after  her  death  for  the 
children  of  her  first  marriage  and  their  children. 
No  surrender  was  made : — Held,  that  the  trusts 
could  be  enforced  at  the  instance  of  the  children 
of  the  first  marriage.  OdU  v.  Qale,  46  Law  J, 
Bep.  Chanc  809 ;  Law  Bep.  6  Ch.  D.  144. 

Qf)  IneffectwU  anigrment  effeottuU  at  deelaro' 

tion  of  trust. 

XL — ^A  husband,  by  a  voluntary  deed-poll, 
after  reciting  that  he  was  possessed  of  certain 
leasehold  ground-rents,  "  thereby  intended  to  be 
settled  upon  his  wife,"  "  settled  and  assigned  " 
them  **unto  his  wife  as  though  she  were  a 
single  woman:** — ^Held,  that  the  deed-poll, 
though  ineffectual  as  an  assignment,  operated 


as  a  valid  deolazatiott  of  trust;  and  that,  there- 
fore, the  wife  became  abeolutriy  entitled  to  the 
leasehold  pfoperty  comprised  in  thedeed-pdlL 
Baddelep  v.  Baddelew,  48  Law  J.  Bep.  Chanc 
86;  Iaw  Bep.  9  Ch.  D.  113. 

12.— A  letter  expraosed  to  be  a  binding  as- 
signment upon  trusts  by  way  of  voluntary  set- 
tlement of  certain  policiea  of  life  aasuianoe 
(before  such  policies  were  at  law  assignaUe), 
and  accompanied  with  delivery  of  those  of  the 
policies  which  were  in  the  assijgnor^s  possession, 
— Held,  to  be  an  eifeotual  equitable  assignment, 
although  the  writer  expressed  his  intention  of 
subsequently  executing  a  deed  to  vest  the  poli- 
cies in  the  assignee  jointly  with  another  person 
not  yet  selected  as  trustees,  and  although  some 
of  the  policies  (being  in  mortgage  to  the  office) 
were  not  handed  over,  and  no  notice  of  the 
assignment  was  given  to  the  office.    It  was  tiie 
duty  of  the  assignee,  not  of  the  assignor,  to  give 
notice  to  the  office.     The  letter  contained  an 
undertaking  by  the  assignor  (which  was  not 
performed)  to  discharge  the  mortgage :— Held, 
that  the  assignment  could  be  g^ven  effect  to, 
independently  of  this  undertaking.  In  re  JRng't 
£etate,    Sewell  v.  JSng,  49  Law  J.  Bep.  Chanc. 
73;  Law  Bep.  14  Ch.  D.  179. 

(e)  C^i^innatian  ofeetthment  hf  will 

13. — ^A  voluntary  settlement  purported  to 
comprise  certain  mortgage  debts  and  bank 
shares,  but  the  mortgages  and  shares  were  not 
transferred  to  the  trustees,  and  some  of  the 
mortgage  debto  were  received  by  the  settlor. 
By  her  will  the  settlor  confirmed  her  settlement, 
but  the  settlement  was  not  admitted  to  probate : 
— Held,  that  the  settlement  was  imperfect,  but 
was  confirmed  by  the  will,  and  was  made  com- 
plete as  regarded  the  shares,  though  not  as  re- 
garded the  mortgage  debts  received  by  the 
settlor.  Held  also,  that  the  settlement,  bdng 
incorporated  with  the  will,  must  be  read  as  a 
testamentary  instrtunent,  and  the  doctrines  of 
lapse  and  ademption  would  apply.  Bi^ey  v. 
migU,  45  Law  J.  Bep.  Chanc.  862 ;  Law  Bep. 
8  Ch.  D.  629. 

(rf)  Trust  deed  for  oreditare, 

14,— A  debtor  by  voluntary  deed  conveyed 
property  to  a  trustee  upon  trust  to  realise  the 
same  and  pay  his  debts :— Held,  that  a  creditor, 
who  was  no  party  to  the  deed,  and  to  whom  it 
had  not  been  communicated,  oould  not  maintain 
an  action  for  carrying  out  the  trusts  of  the 
deed.  Johns  v.  James  (App.),  4T  Law  J.  Bep. 
Chanc.  853 ;  Law  Bep.  8  Ch.  D.  744. 

15,— By  a  trust  deed  executed  by  a  debtor, 
it  was  declared  that  the  moneys  assured  by 
certain  policies  on  his  life  should  be  held  by  the 
trustees  (who  were  also  creditors),  as  security 
for  the  payment  to  certain  creditors  (parties  to 
the  deed)  of  the  several  debts  therein  mentioned. 
8.,  one  of  these  creditors,  never  execut^  the 
deed,  and  it  was  never  communicated  to  him  :— 
Held,  that  after  the  death  of  the  debtor,  his 
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executor  was  at  liberty  to  revoke  the  tnuts  of 
the  deed  as  against  8.,  though  a  party  to  it,  it 
never  having  been  commonicated  to  him.  In 
re  Sander^*  TrtuU,  47  Law  J.  Bep.  Ghanc.  667. 

Revooability:  km  of  Lon&r  CtModa.    [See  Co- 
lonial Law,  7.] 

VOLUNTARY  WINDING-'uP. 
[See  Ck>MPAinr,  H  101-108.] 

VOLUNTBBB  ACT. 

By  the  Yolnnteer  Act,  1863,  s.  21.  sub-s.  1, 
the  conunanding  officer  of  a  Yolunteer  corps 
may  discharge  from  the  corps  any  volunteer  for 
breach  of   discipline.      By   sub-section  2,    a 
volunteer  belonging  to  a  corps  or  administrative 
regiment  who  is  guilty  oi  misconduct  while 
under  arms,  or  on  march  or  duty,  is  liable  to 
arrest  at  the  order  of  the  officer  then  in  com- 
mand of  the  coips  or  regiment.    The  appellant 
was  a  member  of  the  W.  Corps,  which  consisted 
of  two  companies,  of  which  the  defendant  was 
captain,  commandant  and  commanding  officer. 
Whilst  the  two  companies  were  assembled  in 
camp  they  formed,  together  with  certain  other 
companies,  an   administrative   battalion,    the 
whole  of  the  companies  in  camp  being  under 
the  conmiand  of  M.,  the  commanding  officer  of 
the  first  administrative  battalion.    On  parade 
of  the  appellant's  corps,  forming  part  of  the 
administrative  battalion  in  camp,  the  appellant 
was  dismissed  from  the  corps  for  breach  of  dis- 
cipline by  the  respondent,  who  was  present 
superintending  the  company  drill  of  the  corps : 
— Held,  that  the  respondent  was  the  command- 
ing officer  on  the  occasion  when  he  dismissed 
the  appellant  within  the  meaning  of  section  21 
of  the  Volunteer  Act,  1868,  and  that  the  power 
of  the  commaytding  officer  of  the  administrative 
regiment  was  limited  to  arrest  for  the  period 
during  which   the  regiment  was  collectively 
under  his  control.    T^nbg  v.  Moffra^  49  Law 
J.  Bep.  M.C.  76 ;  Law  Bep.  6  Q.B.  D.  648. 

voTma. 

[See  Bankbtjptct,  K  16,  18;  L  8;  CHURCH 
AND  Clbbot,  1 ;  Company,  D  44-47 ;  Fab- 
LL^MBNT,  2--30;  Municipal  Cobpobation, 

».] 

WAFEB  BBBAD. 
[See  Chubch  and  Clbbgt,  19.] 

WAGEB. 
[See  Bbokbb,  3 ;  Contbact,  9-16 ;  Gamino.] 

WAGES. 

[See  MAflTBB  AND  Sbbyant,  1,  4,  18 ;   Shif- 

piNG  Law,  W.] 


WAIVBB. 

J^bifeitwre:  landlord  and  tenant:  pleading, 
[See  Fobfbitubb,  6.] 

Beetmery  of  pa/dng  ewpemes:  preUminariei  to 
notiee.    [See  PuBUC  Health,  21.] 

WABD  OF  COUBT. 
[See  Infant,  23.] 

WABEHOXTBBMAN. 
ZiabiUty  of    [See  Shipping  Law,  F  7.] 

Lion  of  vendon,  also  warehoutomen.  [See  Salb 
of  Goods,  26.] 

Mortgage  qffowrekouoet :  **  renti  "  for  toarehousing 
goods:  right  of  mortgagee  in poue$rion,  [See 
MOBTGAOB,  11.] 

WABBAKT. 

[See  JusncB  of  thb  Feacb,  13;    Extra- 
dition, 1 ;  Pbbjubt,  1.] 

WABBANTY. 

Implied :  buUding  oontraot :  plane  and  epeeifi' 
eatione.    [See  Contbact,  38.] 

Implied :  on  sale  qfmiinee.    [Bee  Mines,  16.] 

Implied :  on  aale  of  animals,  [See  Damages, 
23.] 

Implied:  on  sale  of  goods,  [See  Sale  of 
Goods,  6,  7.] 

SeaworthinesSf  of,  [See  Mabinb  Insubance, 
23;  Shipping  Law,  D  12, 13.] 

Implied :  landlord  and  tenant :  fitness  of  huUA' 
ing  fir  purpose  for  wkioh  it  was  used.  [See 
Landlobd  and  Tenant,  9.] 

Sale  of  horse  with  warranty:  condition  that 
horse  not  answering  warranty  shall  be  returned 
witkUi  specified  time,  [See  Sale  of  Goods, 
9, 10.] 

WABBBN. 

A  grant  of  a  **  warren  of  conies  "  was  held  on 
the  context  and  under  the  surrounding  circum- 
stances to  pass  the  soiL  RoHnson  v.  The  Maha- 
rajah  Dhuleep  Singh,  48  Law  J.  Bep.  Chana 
768 ;  Law  Bep.  11  Oh.  D.  798. 

WASTE. 

(A)  What  Acts  amount  to. 

(a^  Quarries:  working, 

(b)  Permissive  waste :  action  for  tort, 

(B)  Bight  to  Pbooeeds  of  Sale  of  Timbeb. 

(A)  What  Acts  amount  to. 

(a)  Quarries:  working, 

1, — The  opening  of  a  quarry  by  a  mortgagor 
in  possession  enures  to  the  benefit  of  the  mort- 
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gagee  of  a  term,  8o  as  to  render  him  dispaiiiBh- 
able  for  waste  if  he  work  the  qoarry  dnring  the 
term.  Where  it  is  proved  that  a  quarry  was 
worked,  and  that  there  was  a  lease  which  would 
authorise  the  workings,  it  will  be  presomed 
after  a  great  hqsee  of  time  that  the  workings 
took  place  under  the  lease,  and  the  burden  of 
proof  will  lie  on  a  party  who  seeks  to  shew  that 
they  were  unauthorised.  Per  Lord  S^bome. — 
Sale  of  the  produce  is  not  a  necessary  criterion 
of  the  dififorence  between  a  mine  or  quarry 
which  is,  and  one  which  is  not,  to  be  considered 
open  in  a  legal  sense.  Miat  and  Otk&r*  v.  The 
Siwwdon  Slate  Quarriei  Company  (^LimJ)  and 
Others  (H.L.),  48  Law  J.  Bep.  Chanc  811 ;  Law 
Bep.  4  App.  Gas.  454 ;  on  appeal  from  the  Court 
of  Appeal,  48  Law  J.  Bep.  Chanc.  208;  Law 
Bep.  8  Ch.  D.  521. 

Where  there  is  an  open  mine  or  quarry,  the 
sinking  of  a  new  pit  on  the  same  vein,  or  break- 
ing ground  in  a  fresh  place  on  the  same  rock, 
is  not  necessarily  the  opening  of  a  new  mine 
or  quarry.    Ibid. 

What  acts  anunmt  to.    [Bee  Laitdlobd  and 
Tbkaht,  8.] 

(b)  Permitrive  watte :  action  for  tort, 

2. — Where  hooses  had  been  devised  to  A.  for 
life,  "she  keeping  them  in  repair,**  with  re- 
mainder to  the  pluntiff  in  fee,  and  A.  entered 
into  possession  but  neglected  to  repair, — Held, 
that  she  was  during  her  lifetime  liable  at  com- 
mon law  to  an  action  for  waste  by  the  re- 
mainder-man ;  and  that  consequently  after  her 
death  A.'s  executors  were,  under  8  &  4  WilL  4. 
c.  42.  8.  2,  liable  to  be  su€»d  by  the  plaintiff  for 
such  waste.  Woodhtnue  v.  Walher,  49  Law  J. 
Bep.  Q.B.  609 ;  Law  Bep.  5  Q.B.  D.  404. 

(B)  Bight  to  Pbooebds  of  Salb  of  Timbbb. 

8. — Where  timber  on  a  settled  estate  had 
been  cut  by  an  equitable  tenant  for  life  not 
empowered  to  commit  waste,  and  the  proceeds 
having  been  brought  into  Court,  the  decree  had 
declared  the  timber  to  have  been  properly  cut, 
and  directed  payment  of  the  interest  to  the 
tenant-for-lif e, — Held,  that  the  first  subsequent 
tenant  in  possession  unimpeachable  for  waste 
was  entitled  to  the  corpus  of  the  fund.  Lowndes 
V.  Norton^  46  Law  J.  Bep.  Chanc.  613 ;  Law  Bep. 
6  Ch.  D.  189. 

4. — ^A  tenant-for-life  unimpeachable  for 
waste  is  absolutely  entitled  to  the  proceeds  of 
sale  of  ornamental  timber  which  has  been  cut 
by  him,  if  the  cutting  was  properly  done  and 
was  essential  for  the  preservation  of  the  rest  of 
the  timber.  But,  semble,  the  Court  would,  if 
applied  to  in  time,  restrain  the  tenant-for-life 
from  himself  cutting  the  timber,  and  would 
direct  the  cutting  to  be  done  under  its  own 
supervision.  Baher  v.  Sebright^  49  Law  J.  Bep. 
Chanc.  165 ;  Law  Bep.  13  Ch.  D.  179. 

La/ndUfrd  and  tenant :  user  of  demised  property* 
[See  Landlobd  and  Tbkant,  9.] 


Meliortfting  waate:  injunction  to  restrain: 
oretion  ^  Court  below  not  interfered  with  by 
Mouse  ef  Lords,    [See  Imjubctiob,  17.] 

WASTE  OF  HANOB. 
[See  ComcoB,  8, 4,  5 ;  Copyholds,  2 ;  Pabua- 

MBBT,  10.] 

WATBB  AND  WATBBCOXJBSB. 

Undorgrownd  water:  right  to  dUeharge  on  to 

adjoining  land. 

1. — Whether  water  flows  on  the  surface  or 
underground,  the  right  of  user  is  the  same ;  and 
a  man  by  intercepting  such  water,  whatever 
the  purpose  may  be  to  which  he  applies  it,  does 
not  thereby  appropriate  it  so  as  to  lose  his 
right  to  discharge  it  on  to  the  adjoining  land 
at  the  same  time  and  place  and  to  the  same 
extent  as  before  such  interception ;  but  if  the 
owner  of  the  adjoining  land  can  shew  that  the 
result  of  such  user  is  to  increase  the  burden  on 
his  land  he  will  be  entitled  to  an  injunction 
and  to  damages  for  the  injury  caused  by  sudi 
user.  The  West  Cumberland  Iron  and  8ted 
Company  v.  Kenyon  (App.),  48  Law  J.  Bep. 
Chanc.  793 ;  Law  Bep.  11  Ch.  D.  782 ;  on  appeal 
from  the  Chancery  Division,  46  Law  J.  Bep. 
Chanc  860;  Law  Bep.  6  Ch.  D.  778. 

Interception    of   underground     water.       [See 
MlNBS,  10.] 

Mparian  owners :  abstraction  of  water. 

2. — The  appellants,  a  waterworks  company, 
purchased  a  mill  on  the  upper  part  of  a  stream, 
and  thereby  became  riparian  owners.  They 
collected  the  water  from  the  stream  into  a  reser- 
voir and  apidied  it  for  the  purpose  of  supplying 
a  neighbouring  town  with  water.  The  respon- 
dents, riparian  owners  lower  down  the  streani, 
finding  their  flow  of  water  affected,  brought  a 
suit  for  an  injunction,  and  the  appellants  by 
their  pleadings  claimed  the  right  to  use  the 
water  in  the  manner  compLained  of : — Held, 
that  such  user  of  the  water  by  the  appellants 
was  neither  a  user  in  connection  with  t^e  tene- 
ment of  the  appellants,  nor  a  reasonable  user 
such  as  an  upper  riparian  owner  had  a  right  to 
make,  and  that  the  respondents  were  entitled 
to  an  injunction  to  restrain  such  user  of  the 
water.  The  Swindon  Waterworhs  Company 
(Lim.)  V.  The  Wilts  and  Berhs  Canal  Navigch 
tion  Company  (H.L.),  45  Law  J.  Bep.  Chanc. 
638 ;  Law  Bep.  7  B.  &  L  App.  697. 

It  was  alleged  on  the  part  of  the  appellants 
that  the  respondents  had  not  in  fact  sustuned 
such  damage  as  would  entitle  them  to  maintaiTi 
the  suit: — Held,  that  inasmuch  as  the  appel- 
lants claimed  a  right  to  use  the  water  the 
respondents  were  entitled  to  an  injunction. 
Ibid. 

The  respondents  were  a  canal  company,  esta- 
blished by  Acts  of  Parliament,  which  gave 
them  the  right  of  taking  water  from  streams 
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within  the  digtanoe  of  2,000  yards,  for  the  pur- 
pose of  makiog  and  maintaining  their  oanaL 
They  purchased  a  mill  on  the  stream  in  ques- 
tion, and  so  became  riparian  owners.  They 
afterwards  ceased  to  use  the  null : — ^Held,  that 
by  the  purchase  of  the  mill  the  respondents 
acquired  all  the  rights  incident  thereto,  in  the 
same  way  as  snoh  rights  would  have  been  ac- 
quired by  a  private  individual,  and  not  fettered 
or  restricted  within  the  limits  of  their  statutory 
powers  as  a  canal  company.  Also,  that  in  their 
capacity  of  a  canal  company  the  respondents 
stepped  into  all  the  rights  which  a  riparian 
owner  at  that  point  in  tiie  stream  would  have 
as  against  the  upper  owners,  with  this  qualifi- 
cation, that  these  rights  were  to  be  exercised 
not  absolutely  or  capriciously,  but  merely  and 
only  for  the  purposes  of  supplying  their  canal. 
Ibid. 

It  appeared  that  the  respondents  had  sold 
some  of  the  water:— Held,  that  though  this 
might  be  ultra  viret  on  their  part,  it  was  not 
any  excuse  for  the  abstraction  of  the  water  by 
the  appellants.    Ibid. 

Natural  or  artifieial  itream, 

8. — The  right  to  water  flowing  to  a  man's 
land  through  an  artificial  channel  constructed 
on  his  neighbour's  land  rests  on  a  different 
principle  from  the  right  to  the  water  of  a  river 
flowing  in  a  natural  course.  Where  the  channel 
is  natural  each  successive  riparian  proprietor  is 
prima  facie  entitled  to  the  uninterrupted  flow 
of  the  water  in  its  natural  course,  and  to  its 
reasonable  enjoyment  as  it  passes  through  his 
land,  as  a  natural  incident  of  ownership ;  but 
where  the  channel  is  artificial  the  right  to  the 
flow  of  water  must  rest  on  some  l^;al  orig^ 
such  as  a  grant  or  arrangement,  either  proved 
or  presumed,  from  or  with  the  owners  of  the 
land  from  which  the  water  is  artificially  con- 
veyed. Rameihwr  Pershad  Na/ram  Singh  y.Koan^ 
Behari  Pattuk  and  Another  (P.O.)  Law  Rep.  4 
App.  Cas.  121. 

Wood  ▼.  Wdud  (3  Exch.  Rep.  748 ;  18  Law  J. 
Rep.  Exch.  905)  approved.    Ibid. 

Miparian  proprietor :  raHway  company  :  fight 

touae  water, 

4. — ^A  railway  company,  as  riparian  pro- 
prietors, are  entitled  to  take  water  from  the 
stream  in  reasonable  quantities  for  the  purpose  of 
supplying  their  locomotive  engines  and  ror  the 
genexBl  purposes  of  a  railway  station.  The 
Ea/rl  of  Sandfoieh  v.  The  Great  Northern  Bail- 
way  Company,  49  Law  J.  Rep.  Chanc.  226. 

Diversion  of,  by  raXlwixy  eompany.    [See  Rail- 
way, 8.] 

Definition  qf  term  **  watereourte : "  eojutrv^ftion 
if  deed  of  grant,    [See  Dsbd,  1.] 

WATER  COMPANY. 

Persons  claiming  a  monopoly  are  bound  to 
9hew  that  th^  have  strictly  complied  with  i^l 


the  conditions  on  which  it  is  to  be  enjoyed. 
The  Biehmond  Watenvorks  Company  and  The 
Sovthwarh  and  Vavxhall  Water  Chmpany  v. 
The  Vestry  of  Biehmond  Parish,  45  Law  J.  Rep. 
Chanc.  441 ;  Law  Rep.  3  Ch.  D.  82. 

The  Richmond  Waterworks  Company's  Act, 
1885,  empowered  that  company  to  supply  the 
town  and  district  of  Riclunond  with  water. 
The  Public  Health  Act,  1848,  provided  that  the 
Local  Board,  before  constructing  any  water- 
works in  that  district,  should  give  notice  to 
every  one  of  the  companies  there ;  and  forbade 
the  board  making  any  works,  "  if,  and  so  long 
as  any  such  company  should  be  able  and  will- 
ing "  to  lay  on  the  reasonable  supply  required 
by  the  board.  In  1862,  the  Richmond  Com- 
pany endeavoured  (but  without  success)  to  get 
an  Act  enabling  them  to  amalgamate  with  the 
Southwark  and  YauxhaU  Water  Company.  The 
Richmond  Company  then  sold  aU  their  property 
to  the  Southwark  Company,  and  ceased  to  act 
as  a  company.  The  inhabitants  of  Richmond 
being  dissatisfied  with  the  water  supply,  the 
vest^  of  that  parish,  in  1878,  acting  as  the 
Urban  Sanitary  Board,  gave  the  lUdhmond 
Company  (as  the  only  one  which  should  supply 
the  town  with  water)  notice  under  the  Act  of 
1848,  of  their  intention  to  oonstruct  new  water- 
works. The  Public  Health  Act,  1875,  repealed 
the  Act  of  1848,  and  by  sections  51  and  52  con- 
ferred on  the  Local  Board  the  power  of  "supply- 
ing water  for  public  and  private  purposes  "  in 
Richmond,  subject  to  conditions  similar  to 
those  contained  in  the  Act  of  1848.  In  Novem- 
ber, 1875,  the  Richmond  Company  and  the 
Southwark  Company  brought  an  action  against 
the  vestry  to  restrain  them  from  proceeding  with 
their  works  without  giving  the  notices  pre- 
scribed by  the  Public  Health  Act,  1875  :— Held, 
on  an  interlocutory  motion  for  an  injunction, 
that  the  Richmond  Company,  though  in  law  an 
«<  existing "  company,  was  not  one  "  able  and 
willing "  to  supply  Richmond  with  water ;  and 
that  as  the  Southwark  Company  was  not  legally 
qualified  to  do  so,  there  was  no  company  which 
could  claim  the  monopoly  created  by  the  Acts. 
The  motion  was  therefore  refused  with  costs. 
Ibid. 

WATERWORKS. 

Waterworhs  Classes  Aot. 

1.— Where  in  consequence  of  a  neglect  to  pay 
the  water  rate  due  to  a  waterworkig  company, 
the  company,  in  exercise  of  the  power  given 
them  by  section  74  of  the  Waterworks  Clauses 
Act,  1847  (10  &  11  Vict.  c.  17),  have  cut  off  the 
communication  pipe  between  their  pipes  and 
the  house  in  respect  of  which  the  rate  was  pay- 
able, the  owner  or  occupier  of  such  house  is  not 
entitled  to  receive  a  supply  of  water  (although 
he  pays  or  tenders  the  water  rate  for  the  same), 
nor  are  the  company  liable  to  the  penalty  im- 
posed by  section  48  for  neglecting  or  refusing 
to  furnish  such  owner  or  occupier  with  a  supply 
of  water,  until  the  oommumcation  pipe  has 
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been  restored,  and  there  is  nothing  in  that  Aot 
to  compel  the  company  to  restore  the  same. 
Bemble,  the  company  have  no  right  to  refuse  to 
allow  the  restoration  of  the  connecting  pipe 
and  the  supply  of  water  until  bygone  rates 
have  been  paid.  The  Compam>y  ^  the  Pro- 
prieton  qf  tie  Sheffield  Waterwarki  y.  Wilkin- 
eon.  The  Same  v.  Corhridge,  48  Law  J.  Bep. 
M.C.  146 ;  Law  Bep.  4  G.P.  D.  410. 

2. — Under  section  31  of  the  Waterworks 
Clauses  Act,  1847,  it  is  incumbent  upon  the 
undertakers  intending  to  break  up  a  road  to 
communicate  bef  orehimd  their  proposed  plan  or 
method  of  executing  the  work  to  the  road 
autiiority;  and  this  in  a  sufficient  manner  to 
enable  the  road  authority  to  judge  whether 
what  is  jkroposed  ought  to  be  done  without 
modification.  If  the  plan  is  not  approved  of  by 
the  road  authority,  it  rests  with  the  undertakers 
to  apply  for  the  determination  of  two  justices 
before  proceeding  to  operations.  The  JBdfware 
Mighnay  Board  v.  The  Ooi/ne  Valley  Water 
Cempamfft  46  Law  J.  Bep.  Ghano.  889. 

JloMiy  qf  wtUerworht.    [See  Batbb»  16.] 

WAY. 

(A)  Wat  of  NBOiflBiTT. 

(B)  Obant  of  *'WAa€K>N  OB  Gabt  Boad." 

(C)  GBNBSAL  W0BD6:  SALB  BT  AUCTION. 

(D)  EXTBNT  OF  BlOHT. 

(a)  Footway  or  areater  right, 

(B)  MODB  OP  USBB:    IKOBBASB   OF    BUBDBN 

OB  Sbbvibnt  Tbnembnt. 

(F)  EXTIHGUISHMBNT  OF. 


(A)  Wat  of  Nbcbsbitt. 

1. — A.  agreed  to  sell  to  the  School  Board  for 
London  two  blocks  of  houses^  '*  with  the  appur* 
tenanoes,"  each  house  fronting  the  B.  yard. 
At  each  end  of  the  yard  there  was  a  way,  pass- 
ing over  other  land  of  the  grantor,  and  looking 
into  a  road.  The  School  Board  claimed  the 
right  of  way  at  the  west  end  of  the  yard.  A. 
was  willing  to  grant  them  the  right  of  way  at 
the  east  end  of  the  yard : — Held,  that  the  right 
of  way  claimed  could  not  pass  as  appurtenant. 
Held  also,  that  though  the  School  Board  were 
entitled  to  a  right  of  way  of  necessity,  yet,  as 
each  of  the  two  ways  was  a  convenient  way, 
the  right  of  election  was  in  the  grantor ;  and 
that,  therefore,  the  School  Board  were  not  en- 
title to  the  right  of  way  claimed.  Bolton  v. 
Bolton,  48  Law  J.  Bep.  Ghanc.  467 ;  Law  Bep. 
11  Gh.  D.  968. 

2. — ^The  way  of  necessity  presumed  to  be  re- 
served to  the  grantor  of  a  piece  of  land  entirely 
surrounded  by  other  land  and  conveyed  by  him 
is  not  a  general  right  of  way,  but  is  merely  a 
right  of  way  necessary  for  the  mode  in  wldch 
the  land  was  used  at  the  time  of  the  grant. 
Thus  where  at  the  time  of  a  grant  certain  land- 
locked oloses  were  used  for  agricultural  pur- 


poses onlj,— Held,  that  the  lenee  of  snob  dosss 
was  not  entitled  subsequently  to  any  other  than 
a  way  of  necessity  for  agricultural  ]pnrposes. 
The  Mayor  qf  London  v.  Biygs,  49  Law  J.  Bep. 
Ghana  397 ;  Law  Bep.  13  Cb.  D.  798. 

(B)  Gbant  of  ''Waogob  ob  Gabt  Boad." 

8. — Gonveyanoe  of  surface  of  lands  excepting 
and  reserving  to  grantors  *<a  waggon  or  cart 
road  *'  of  the  width  of  18  feet  to  be  at  all 
times  thereafter  kmt  In  repair  at  his  own 
costs  and  charges :  Held,  that  the  grantors  could 
not  lay  down  a  railroad  or  tramway  for  carriage 
of  coals  raised  from  nei^bouring  collieries  1^- 
longing  to  them.  Bidder  v.  The  North  Stafford" 
shire  Bailway  Qmipany,  Law  Bep.  4  Q.B.  D. 
413. 

(G)  Gbhbbal  Wobdb  :  Sale  bt  AncnoH. 

4.— A.,  by  a  certain  lease  of  the  2Srd  of  Sep- 
tember, 1878,  demised  to  one  B.  a  puUic-house 
at  Hampstead,  *'  together  with  all  ways,  waten, 
watercourses,  drains,  cellars,  vaults,  paths,  pas- 
sages, lights,  easements,  profits,  privileges,  com- 
modities, advantages  and  appurtenances  what- 
soever to  the  said  premises  belonging  or  in 
anywise  appertaining."  Bdiind  the  premises 
was  a  path  across  t&  garden  to  a  doorway  in 
the  boundary  wall,  which  opened  on  to  a  pri- 
vate road  (the  property  of  A.)  leading  to  Hamp- 
stead Heath«  On  the  let  of  October,  1878, 
A.  (pursuant  to  an  agreement  of  November, 
1867}  granted  to  the  defendant  a  lease  for 
ninety-nine  years  of  land  which  comprised  the 
private  road  leading  from  the  back  of  the  pub- 
lic-house to  Hampstead  Heath ;  and  on  the  9th 
of  October  in  that  year  the  defendant  built 
up  the  doorway  in  the  boundary  wall.  By  spe- 
cial agreement  between  one  Haughton,  a  former 
tenant  of  the  public-house,  whose  tenancy  had 
been  determined  in  June,  1878,  and  his  lessor, 
the  defendant^  this  way  had  for  several  yean 
been  used  by  Haughton : — Held,  that  the  way 
in  question  not  hSng  a  way  of  necessity,  did 
not  pass  to  B.  by  the  general  words  in  the  lease 
of  September,  1878;  and  that  the  defendant 
was  not  estopped  from  denying  the  ezistence  of 
the  alleged  right  of  way  by  having  sJlowed 
Haughton  to  use  it  whilst  he  was  the  occupier 
of  the  public-house.  A.  subsequently  put  up 
the  public-house  for  sale  by  auction,  under  con- 
ditions of  sale  which  referred  to  a  draft  lease. 
Neither  in  the  conditions  of  sale  nor  in  the 
draft  lease  was  the  existence  of  any  right  of 
way  from  the  garden  of  the  public-house  to 
Hampstead  Heath  referred  to ;  but,  at  the  time 
of  sale,  the  auctioneer  bona  fide,  though  without 
any  authority  from  B.,  and  acting  entirely  upon 
his  own  inference  drawn  from  the  appeaxance 
of  the  premises,  and  believing  that  thore  was  a 
right  of  way  through  the  same  and  over  the 
private  road  and  so  to  Hampstead  Heath,  stated 
pubUdy  that  there  was  such  a  way,  and  spoke 
of  it  as  enhanfling  the  value  of  the  premiseB  :— 
Qeld,  that  the  evidence  of  what  passed  at  the 


I 

J 


WAY. 


667 


time  of  the  sale  was  admiBsible  as  against  the 
▼endor;  but  that  no  action  oonld,  after  the 
completion  of  the  puiohase,  be  maintained 
against  him  to  recover  compensation  for  this 
innocent  misrepresentation  by  the  auctioneer. 
JBrett  Y,  Clawser,  Law  Bep.  6  G.P.  P.  S76. 

(D)  Extent  of  RiaHT. 

(a)  Fodftway  w  greater  right, 

6. — Under  an  agreement  for  a  lease,  the 
tenant  had  power  to  erect  a  workshop  on  a  por- 
tion of  the  premises,  for  the  purposes  of  his 
business,  but  was  not  to  obstruct  the  entrance 
to  the  premises,  except  by  using  it  for  the  pur- 
poses of  egress  and  ingress.  The  only  entrance 
was  through  an  entrance  or  gateway  with  a 
paved  road  under  the  landlord's  house : — Held, 
that  the  tenant  had  a  right  of  way  through  the 
gateway  for  horses  and  carts,  as  well  as  for  foot 
passengers ;  and  that  he  was  entitled  to  an  in- 
junction to  restrain  the  landlord  from  obstruct- 
ing the  gateway  by  loading  and  unloading  carts 
there.  Cannon  v.  VUlars,  47  Law  J.  Bep.  Chano. 
697 ;  Law  Bep.  8  Oh.  D.  416. 

(h)  Agrievltwal  p%i/rpo$e9. 

6. — Strips  of  land  having  been  allotted  by 
an  award  under  an  Liclosure  Act  to  different 
persons,  there  was  awarded  to  the  owners  for 
the  time  being  of  the  allotments  <*  a  way,  right 
and  liberty  of  passage  for  themselves  and  their 
respective  tenants  and  farmers  of  the  said  lands 
and  grounds,  as  well  on  foot  as  on  horseback, 
as  with  their  carts  and  carriages,  and  to  lead 
and  drive  their  horses,  oxen  and  other  cattle  " 
as  often  as  occasion  should  require,  from  a  high- 
way adjoining  the  outside  strip  over  the  east 
end  of  the  allotments  to  their  respective  allot- 
ments, "  doing  as  little  damage  to  the  soil,  or 
the  com,  grass  or  herbage  "  as  might  be,  with  a 
provision  that  if  any  owners  should  street  out 
the  way  through  their  respective  allotments, 
the  same  should  be  made  and  for  ever  remain 
at  least  eleven  yards  wide : —  Held,  that  there 
was  no  implied  restriction  of  the  right  of  way 
to  agricultural  purposes.  Held  also,  that  a  per- 
son entitled  to  a  right  of  way  is  entitled  to 
make  an  efficient  way  for  any  purposes  for 
which  he  is  entitled  to  use  it,  and  desires  to  use 
it ;  and  held,  therefore,  that  the  owners  of  any 
allotment,  on  converting  the  same  into  building 
land,  might  form  a  metalled  road  to  the  high- 
way over  the  east  end  of  the  intervening  plots. 
Neweomen  v.  CouUon  (App.),  46  Law  J.  Bep. 
Chanc.  469 ;  Law  Bep.  6  Oh.  D.  1S3. 

[And  see  No.  2  supra.] 

(E)  MoDB  OF  TJsbb:  Ihobbabb  of  Bubdbn 
ON  Sbbyibnt  Tbnbmbnt. 

7. — The  owner  of  a  right  of  way  by  imme- 
morial user,  for  the  purpose  of  access  to  his 
land,  is  only  entitled  to  use  such  right  of  way 
for  the  purpose  of  the  enjoyment  of  his  land  in 
the  state  in  which  it  has  always  been,  and  not 
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for  all  purposes,  and  he  cazmot,  by  altering  the 
character  of  his  land,  as  by  building  houses 
upon  agricultural  land,  &c.,  acquire  a  right  to 
use  the  way  for  the  new  purposes  for  which  he 
requires  it ;  the  rule  being  that  no  such  change 
can  be  made  in  the  character  of  a  dominant 
tenement  as  will  increase  the  burden  on  the  ser- 
vient tenement.  The  Wimbledon  and  Putney 
Commons  Conservators  v.  Dixon  (App.)>  46  Law 
J.  Bep.  Chanc.  568 ;  Law  Bep.  1  Ch.  D.  862. 

WiUiams  v.  James  (36  Law  J.  Bep.  C.P.  266 ; 
Law  J.  Bep.  2  C.P.  677)  followed.  Cowli/ng  v. 
E^ginson  (4  Mee.  &  W.  246 ;  7  Law  J.  Bep. 
Bxch.  266)  observed  upon.    Ibid. 

8. — ^An  express  grant  of  a  private  right  of 
way  to  a  particular  place  to  the  unrestricted 
use  of  whidi  the  grantee  of  the  right  of  way  is 
entitled,  is  not  to  be  restricted  to  access  to  the 
land  for  purposes  for  which  access  would  be 
required  at  the  time  of  the  grant.  Finch  v.  The 
Great  Western  Railwa/y  Company,  Law  Bep.  6 
Ex.  D.  264. 

An  indosure  award  set  out  a  road  as  a  car- 
riage road  and  drift  way  from  a  highway  to 
certain  of  the  inclosed  lands.  The  defendants, 
a  railway  company,  having  acquired  some  of 
these  lands,  built  a  cattle  pen  thereon  adjoin- 
ing their  railway,  and  used  the  road  for  the 
passage  to  and  from  the  highway  of  cattle 
that  were  to  be  or  had  been  conveyed  on  their 
railway,  such  user  being  much  greater  than  the 
user  at  the  time  of  &e  grant,  which  was  ex- 
clusively for  agricultural  purposes : — Held,  that 
this  was  a  lawful  user  on  their  part,  and  that 
they  were  not  restricted  to  the  user  which  ex- 
isted at  the  time  of  the  grant.    Ibid. 

0.— The  user  of  a  way  to  a  field  for  twenty 
years  for  agricultural  purposes  does  not  give  a 
right  to  use  it  for  mineral  purposes.  Sradbum 
V.  Morris.  Morris  v.  Bradhim,  Law  Bep^  8 
Ch.  D.  812. 

Where  the  owner  of  a  field,  which  had  never 
been  used  for  mining,  with  a  right  of  way  to  it 
through  an  occupation  road,  agreed  to  sell  the 
surface  of  the  field  (excepting  the  minerals), 
the  vendor  not  appearing  to  have  any  present 
intention  of  working  the  mines, — Held,  that  he 
could  not  prevent  the  purchaser  from  altering 
the  road  so  as  to  make  it  unfit  for  the  use  of 
the  vendor  in  working  the  minerals ;  and  that, 
even  if  he  had  a  right,  the  Court  would  not  in- 
terfere in  the  absence  of  any  present  intention 
by  him  to  work  the  minerals.    Ibid. 

(F)  EZTINaUIBHMBNT  OF. 

Publie   right:   implied  extinction  by  statute, 

[See  PiBBS  AND  HABB0TJB8,  2.] 

RaiUfoay  company,  by.    [See  Bailwat,  7.] 
Under  Ineloswre  Act.    [See  Inclosubb,  8.] 

Contract  to  dedicate  to  public :  purchaser  for 
value  without  notice.  [See  Ybndob  and 
Pubchasbb,  31.] 
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Ora/nt  of  right  of  by  raUrvay  company :  grant 
ultra  viret.    [See  Bail  way,  8.] 

Obstruction :  mandatory  injunction  :  erection  of 
building*  after  action  brought.  [See  INJUNC- 
TION, 22.] 

WAYLEAVB. 
[See  Mine,  13.] 

WEIGHTS  AND  MEASURES. 

[CoDflolidation  of  the  law  relating  to  weights 
and  measnies.    41  Jc  42  Vict.  c.  49.] 

WELL. 
PubUe,  repair  of    [See  Scotch  Law,  19.] 

WESLEYAN  MINISTER. 
Tomhitone,    [See  Chubch  and  Glebot,  U.] 

WHARF. 
Obstruction  of  access  to,    [See  Riyeb,  8.] 

WHARFINGER, 
Lien  of.    [See  Trade  Mabk,  27.] 
Policies  of  insurance,    [See  Inbubancb,  14.] 

WIDOW. 
Pension :  East  India  Company.    [See  Pension.] 

WIFE. 
[See  Husband  and  Wife.] 

WILD  FOWL. 

[Enactments  relating  to  the  preservation  of 
wild  fowl.     89  &  40  Vict.  c.  29.] 

[Amendment  of  the  laws  relating  to  the  pro- 
tedion  of  wild  birds.    48  k  44  Yict.  c.  35.] 

The  Wild  Birds  Protection  Act,  1872,  which 
allows  the  excuse  of  the  wild  bird  having  been 
bought  or  received  from  abroad  to  be  an  answer 
to  a  summons  for  killing,  wounding  or  taking 
any  wild  bird,  or  exposing  or  offering  for  sale 
any  wild  bird  recently  killed  or  taken  between 
the  15th  of  March  an^  the  Ist  of  August,  is 
impliedly  repealed  by  the  Wild  Fowls  Protec- 
tion Act,  1876,  which  omits  the  excuse,  and  in 
other  ways  extends  the  former  statute.  White- 
head V.  Sodthers,  46  Law  J.  Rep.  M.C.  234 ;  Law 
Rep.  2  C.P.  D.  663. 

By  the  Wild  Fowls  Protection  Act,  1876  (39 
ft  40  Vict.  c.  29.  8.  2),  "  any  person  who  shall 
kill,  wound  or  take  ....  any  wild  fowl  .... 
or  shall  have  in  his  control  or  possession  any 
wild  fowl  recently  killed,  wounded  or  taken 
....  between  the  16th  of  February  and  the 


10th  of  July  in  any  year,  shall  on  oonviction 
forfeit  and  pay,**  &c. : — Held,  that  it  was  no 
defence  to  a  summons  preferred  under  the  above 
section  to  shew  that  the  bird  had  been  imported 
from  abroad.    Ibid. 

WILFUL  DEFAULT. 

[See  Administbation,  36;  Executob,  20; 
MOBTGAOB,  9,  11;  Peacticb,  W  28;  Sou- 
CITOB,  23  ;  TbUSTEE,  10. 

WILL. 
(1)  CONSTRUCTION  OP  WILL. 
(A)  Paeol  Evidbncb  of  Intention. 

(B)  GONTINQENT  OB  CONDITIONAL  WiLL. 

(C)  Will  in  Execution  op  Power. 

(D)  Descriptions  op  Propbbtt. 

(a)  Lands  **  at  or  within  **  manor. 

(b)  Enumeration  of  closes. 

(c)  Gift  of  lands  '*  as  demsed.** 

(d)  Leasehold:  subsequent  purchase  of  fee, 
(«)  "Leaseholds  at  C: "  after  acqtdrcd  lease* 

holds. 
(J)  **  Real  estate :  *'  leaseholds, 
(g)  Real  estate  of  which  I  may  die  *'  seised.** 
(A)  ''Bequeathed.'* 
(i)  Personal  property  of  which  I  am  now 

"  seised.** 
(Jt)  Interim  rents. 
{V)   Furniture. 
(m)  Foreign  bonds. 

(n)  Bequest  of  calls :  the  time  being, 
(p)  "Moneys  '*  that  may  be  left  after  my  de- 

cease, 
(p)  Falsa  demonstratio. 
Iq)  Words  i^usdem  generis. 

(E)  Residuary  and  Qenebal  Devisbs  and 

Bequests. 

(a)  What  they  comprise. 

(1)  Real  estate  whether  passing. 

(2)  Proceeds  of  sale  of  real  estate. 

(3)  Leaseholds :  residuary  devise. 

(4)  Trust  and  mortgage  estates. 

(6)  Share  of  residue  directed  to  faU 
into  residue. 

(b)  miat  words  carry  residue, 

(1)  "EffeeU.** 

(2)  Imperfect  enumeration. 

(3)  "Etcetera.** 

(jo)  Particular  or  general  residue. 
Id)  Gift  of  residue  after  satisfying  annui- 
ties. 

(F)  Specific  Devises  and  Bequests. 

(a)  Gift  of  "two  houses  in  K.  street:**  right 

of  election. 
(V)  6Hft  whether  specific  or  general. 
(Q)  Ambiguity  and  Uncertainty. 
(a)  Omission  in  will  supplied, 
(()  Misdescription  of  legatee. 
\c)  Misdescription  of  property, 
(d)  Release  of  debt. 
\e)  Admissibility  of  parol  evidence, 
(f)  Gift  orer  on  death  before  execution  if 

trusts. 
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(fl)  Who  Takb. 

{a)  **  Eldest  son." 
(ft)  Gift  to  a  class. 

(1)  What  is. 

(2)  Lapse. 

(3)  Time  of  ascertaining  class. 

(o)  Gift  to  children  as  a  class  :  child  tenant- 
for-life  predeceasing  testator, 

(d)  Child  "  en  ventre  sa  mere." 

(e)  Illegitimate  children,  whether  entitled, 
(/)  Oifi  to  A.  for  life  and  afterma/rdi  to  his 

Umful  issw, 
(g)  **  Family." 
(A)  "  Descendants," 
(i)  *' Issue." 
Ik)  Next'of'Un. 

(1)  Exclusion  of  specified  persons, 

(2)  Gift  to :  class  when  to  be  aseer* 

tained. 

(3)  Gift  to  heirs  or  next-of-kin  of  A. 

(4)  "  Legal  or  next-of-kin." 
(0  Heirs. 

(1)  Gift  of  real  estate  in  remamder, 

(2)  Gift  of  personalty. 

(3)  Gift  of  blended  realty    and  per- 

sonalty, 
(m)  Second  cousins. 

(»)  Executors,  whether  taking  beneficially. 
(I)  What  Estate  or  Intbrbst  Passbs. 
(a)  Estoite  of  trustees. 

(1)  Trustees  whether  taking  legal  estate, 

(2)  Equitable  interest  co-extensive  mth 

legal  interest. 
(ft)  Demse  before  Wills  Act  without  words 

of  limitation, 
(p)  Rule  in  Shelley's  Case, 

(d)  Estate  for  life  or  absolute  interest. 

(1)  Absolute  gift  ivhether  cut  down. 

(2)  Gift  of  farming  implements  and 

stock, 
(#)  Estitte  tail. 

(1)  Ride  in  Wild's  case. 

(2)  Implied  estate  tail  in  remainder. 
(/)  Gift  by  implication, 

(g)  Implied  revocation  of  will, 
(K)  Pbbcatory  Trusts. 
(L)  Vesting:  Gift  over. 

{a)  Failure  of  life  estate :  accelerati&n  of 
remainder, 

(6)  Direction  as  to  vesting  of  shares, 

(o)  Gift  to2}erson  or  class  at  given  a^e. 

(1)  Wh>ether  vested  or  contingeiit, 

(i)  Contingent  remainder  or  vested 
estate, 

(ii)  Gift  of  interest  for  mainte- 
nance. 

(2)  Period  of  vesting. 

{d)  Gift  on  marriage  with  consent  of  parents, 

(e)  Gift  in  remainder  after  life  interests  in 

moieties, 
(/)  6Hft  over  on  second  marriage, 
(g)  Gift  over  on  death  of  legatee  before  rd- 

oeiving  legacy. 
(A)  Gift  over  on  death  without  issue, 
(i)  Acoriusr  clause :  absence  of  gift  over  on 

death  of  all  without  issue. 


(k)  Shifting  clause :  **  become  eldest  son," 
(M)  Hotchpot  Clause. 
(N)  Substitution  and  Survivorship. 

(a)  Gift  whether  original  or  substitutional. 
(ft)  Gift  to  children  or  their  issue :  child 

dead  at  date  of  jwll. 
(o)  Gift  to  issue  of  persons  who  shall  have 
died  leaving  issue. 

(d)  Period  of  survivorship. 

(e)  '*  Survivor  "  when  to  be  read  "  other," 
(O)  Conditional  and  Contingent  Gifts. 

{a)  Compliance  with  condition. 

(1)  Name  and  arms  clause, 

(2)  "  Provided  she  remains  in  my  ser- 

vice  till  my  death," 
(ft)  Impossible  condition, 
(jc)  Legacy  not  to  be  paid  until  given  event. 
Id)  Condition  in  restraint  of  dUenation, 

(1)  Limitation  over  in  event  of  intes' 

tacy, 

(2)  Proviso  against  alienation  of  an- 

nuity. 
(e)  Condition  in  restraint  of  ma/rriage, 
(/)  Contingent  remainder, 
(g)  Contingent  or  vested  interest, 
(A)  Devise  subject  to  contingency :  effect  of, 
on  subsequent  gifts. 
(P)  Executory  Dbvise:  Validity  op. 
(Q)  Trusts  by  Reference. 
(B)  Remoteness. 

(2)  VALIDITY  OF  WILL  AND  REQUI- 
SITE FORMALITIES. 

(A)  Competency  of  Testator. 
{a)  Mental  capacity. 

(ft)  Undue  influence, 

(B)  What  Papers  are  Testamentary. 

(C)  What  Documents  form  Part  of  Wilu 

(D)  Duplicates  :  Admission  op  Evidence. 

(E)  Execution. 

{a)  Place  of  signature. 
(ft)  Interlineations. 

(F)  Attestation. 

(a)  Imperfect  attestation  clause:  attesting 

witnesses  not  to  be  found. 
(ft)  Form  of  subscription, 
((?)  Subscription  to  codicil  on  back  of  will, 
(jd)  Attestation  by  beneficia/ry. 

(G)  Revocation  op  Will. 

(fl)  Alterations  and  obliterations. 
(ft)  Destruction  of  codicil  reviving  will, 
{c)  Re-execution  of  wiU  without  referring 
to  codicil, 

(d)  Revocation   of    codicil   by    subsequent 

codicil, 

(e)  Inconsistent  wills. 

(H)  Republication  and  Revival  op  Will. 

{a)  Revocation  by  marriage  :  conditional 
revival. 

(ft)  Codicil  referring  by  date  only  to  a  re- 
voked will. 

((?)  Second  codicil  republication  of  veillf  but 
not  of  first  codicil. 
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WILL  C0N8TEUCTI0N. 


(A)  PABOIi  EVIDSNGB  of  iNTBKnON. 

Ad/nunbility  of^  to  explain  amhiguity  or  uncer' 
tainty.  [See  Rvidbncb,  3 ;  MOBTOAas,  85 ; 
D  1,  G  3,  5  infra.] 

Pretumption  against  double  portions,  to  rehst, 
[See  POBTIONS,  4.] 

(B)  CONTINGBNT  OB  COKDITIONAL  WiLL. 

L--A.  made  a  will  in  1864.  In  1874  he  and 
his  wife,  previoiiB  to  starting  on  a  journey  by 
railway,  made  a  joint  will  in  these  tenns: — 
«<  This  is  the  last  will  and  testament  of  ns,  A. 
&  B.,  &c.,  &D.,  in  case  we  shall  be  called  out  of 
this  world  at  one  and  the  same  time,  and  by 
one  and  the  same  accident.  We  dii^,  &c., 
&c.  We  revoke  all  former  wills,  and  declare 
this  to  be  our  last  will  and  testament."  They 
met  with  no  accident  on  their  journey,  and  A. 
died  in  December,  1876,  leaving  B.,  his  wife, 
surviving  him  : — Held,  that  the  intention  to  re- 
voke all  previous  wills  was,  in  common  with  the 
other  provisions  of  the  will,  subject  to  the  con- 
dition on  which  the  instrument  had  been  made 
dependent,  and  that  the  condition  not  having 
been  fulfilled,  the  instrument  did  not  operate 
as  a  revocation  of  the  will  of  1864,  which  was 
accordingly  admitted  to  probate.  In  re  The 
Ooode  qf  Hngo,  46  Law  J.  Rep.  P.  D.  &  A.  21 ; 
Law  Rep.  2  P.  D.  73. 

(C)  Will  i»  Exboution  of  Powbb. 
[See  Powbb,  8-14.] 

(D)  Dbscbiptionb  of  Pbopbbtt. 

(a)  Lcmdi   "at   or   within**   manor, 

1.— A  testator  devised  his  manor  of  D.,  in  the 
county  of  W.,  with  the  appurtenances  and  all 
his  lands  and  hereditaments  situate  *'  at  or 
within  D.  aforesaid,  and  at  S.  G.  in  the  parish  of 
F.,  and  then  in  the  several  occupations  of  G. 
and  S.,"  to  certain  uses.  The  boundaries 
of  the  parish  of  D.  and  of  the  manor  of 
D.  were  conterminous.  The  testator  had  two 
farms  situated  almost  wholly,  and  a  third 
wholly,  within  the  parish  of  D.  One  farm  com- 
prised sixteen  closes  of  land ;  fifteen  of  these 
closes  were  in  the  parish  of  D.,  and  the  remain- 
ing close  was  in  the  adjoining  parish  of  I.,  but 
was  adjacent  to  the  other  closes,  and  only 
separated  therefrom  by  a  fence.  The  other 
farm  comprised  eleven  closes  of  land ;  eight  of 
these  closes  were  in  the  parish  of  D.,  and  the 
remaining  three  closes  were  in  the  adjoining 
parish  of  E.,  but  were  adjacent  to  the  other 
eight  closes,  and  only  separated  therefrom  by 
the  high  road,  which  was  the  boundary  between 
the  parishes  of  D.  and  K.  Both  farms  were  in 
the  occupation  of  G.  The  testator  also  had  a 
close  of  land  at  S.  G.,  in  the  parish  of  F.,  but  it 
was  not  in  the  occupation  of  S. : — Held  (on  ap- 
peal from  Fry,  J.,  46  Law  J.  Rep.  Chanc.  617, 
gub  noni.  Homer  v.  Horner^  that  the  closes  of 
land  in  the  respective  parishes  of  I.  and  E. 


passed  under  the  devise  of  all  the  testator's 
lands  *'  at  or  within  D.  aforesaid,"  bat  that  the 
close  of  land  at  8.  G.,  not  being  in  the  occupa- 
tion of  8.,  did  not  pass  under  either  of  the 
above  devises.  Homer  v.  Homer  (Aj^.),  47  Law 
J.  Rep.  Chanc.  685 ;  Law  Rep.  8  Ch.  D.  758. 

(i)  En/wneration  of  elosee. 

2. — A  testator  devised  the  R.  estate  purchased 
by  him,  consisting  of  six  closes  (named  therein) 
to  his  son  B.  for  life,  with  remainder  to  the  use 
of  B.'s  children  as  B.  should  appoint.  B.  ap- 
pointed the  R.  estate  purchased  by  fais  said 
father,  consisting  of,  &c.,  specifying  four  only 
of  the  six  closes :— Held,  that  the  enumeration 
of  the  four  closes  was  "fiilsa  demonstratio,'* 
and  that  the  six  closes  passed  by  the  appoint- 
ment. Tnwere  v.  JBlundell  (App.),  Law  Rep.  6 
Gh.  D.  436. 

Utedeeeription  of  acreage.    [See  G  8  infra.] 

{6)  Oift  of  lande  *' ae  derieed,"* 

8. — A  lady  was  entitled  under  a  will  to  a 
share  of  an  estate  which  after  the  testator's 
death  was  varied  by  allotments  and  exchanges 
under  an  Inclosure  Act.  She  afterwards  de- 
vised her  share  of  the  estate  "  as  devised "  to 
her  "  by  the  testator's  wUl :  "—Held,  that  this 
passed  the  lady's  share  in  the  estate  in  its 
actual  condition.  Cooeh  v.  Walden,  46  Law  J. 
Rqp.  Chanc.  639. 

Gift  of  swrfaee  and  mineraU  separately :  rent 
set  aside  under  lease  (if  minerals  passing  with 
surface :  Settled  Estates  Act,  [See  Sbttlbd 
S8TATBS  Act,  8.] 

(d)  Leasehold :  subsequent  purchase  of  fee. 

4.— A  testator  by  his  will,  dated  in  1876,  gave, 
devised  and  bequeathed  to  his  wife  *'all  my 
term  and  interest  in  the  leasehold  dwelling- 
house  and  premises  known  as,  &c.,  in  which  I 
now  reside,  for  her  own  absolute  use  and  bene- 
fit, subject  to  the  payment  of  the  ground  rent 
and  the  performance  of  the  covenants  affecting 
the  same."  Subsequently  to  the  date  of  the 
will  the  testator  purchased  the  freehold  of  the 
house,  and  died  in  1879,  without  having  altered, 
revoked  or  confirmed  his  will : — Held,  that  the 
freehold  interest  in  the  house  passed  to  the 
widow  of  the  testator.  Saxton  v.  Sasoton,  49 
Law  J.  Rep.  Ghana  128  ;  Law  Rep.  13  Ch.  D. 
559. 

(e)  **  Leaseholds  at  C. : "  ^fter  acquired  lease- 

holds. 
6.— A  testator  having  two  leasehold  properties 
at  C,  one  mortgaged  and  the  other  subject  to 
an  annuity  of  9/.,  bequeathed  to  his  son  all  his 
leaseholds  at  C.  charged  with  all  mortgage  debts 
due  and  also  "  with  the  payment  of  the  annuity 
of  91.  now  charged  thereon."  The  testator  sub- 
sequently acquired  another  leasehold  property 
at  C. :— Held,  that  the  after  acquired  leaseholds 
passed  by  the  bequest.  In  re  Ord.  Dickinson 
V.  Dickinson  (App.),  Law  Rep.  12  Ch.  D.  22. 


WILL  CONSTRTIOTION  (D)  DB8OBIPTXOK0  OP  Pbopbbtt. 
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(/)  "  Heal  e$tate : "  leateholdi. 

6. — Where  a  testator  being  possessed  of  free- 
holds and  long  leaseholds  at  A.  and  of  long 
leaseholds  only  at  B.,  devised  his  "  real  estate  " 
at  A.  and  B.  upon  certain  trusts,— Held,  that 
all  the  leaseholds  passed.  The  Girciunstance 
that  the  will  contained  a  direction  to  convert 
all  the  personal  estate  '*  except  leaseholds  "  was 
held  not  to  shew  a  contrary  intention.  Moose 
y.  WkUe,  Law  Rep.  3  Ch.  D.  763. 

[And  see  E  6  infra.] 

(ff)  Meal  eitate  qf  whioh  I  may  die  *^  seised,** 

7.— A.  R.,  by  will  made  in  1870,  devised  to 
the  plaintiff  <*  all  real  estate,  if  any,  of  which  I 
may  die  seised."  On  her  father's  death,  in 
1864,  certain  freehold  houses  had  vested  in  A. 
B.  as  his  heiress  at  law,  bnt  she  never  had 
actual  possession,  which  on  her  father's  death 
had  been  wrongfully  taken  by  his  widow,  who 
remained  in  possession  till  her  death,  and  pur- 
ported to  devise  the  honses  to  the  defendants, 
who  entered  and  had  retained  possession  ever 
since.  The  plaintiff  brought  an  action  tore- 
cover  possession,  and  the  defendants  demurred : 
—Held  (affirming  the  decision  of  the  Master  of 
the  Rolls,  46  Law  J.  Rep.  Ghana  499 ;  Law  Rep. 
6  Gh.  D.  496),  that  A.  R.  was  not  technically 
seised  of  the  houses  at  the  time  of  her  death, 
and  that  they  did  not  therefore  pass  under  her 
will.  Zeaoh  v.  Jay  (App.),  47  Law  J.  Rep. 
Chanc.  876;  Law  Rep.  9  Ch.  D.  42. 

(A)  '*  Bequeathed:* 

8.— The  word  "  bequeathed  "  (though  not  in 
itself  a  technical  word)  is  primarily  applicable 
only  to  property  passing  under  a  testamentary 
disposition.  The  testatrix,  a  married  woman, 
had  under  her  marriage  settlement  an  absolute 
power  of  appointment  over  certain  funds.  By  her 
will  in  1867,  she  specifically  appointed  such 
funds,  and  then  proceeded  as  follows :  "  I  con- 
stitute and  appoint  E.  M.  my  residuaiy  legatee 
to  any  property  which  has  been  bequeathed  to 
me  and  which  is  not  mentioned  in  this  will." 
The  father  of  the  testatrix,  by  his  will  in  1873, 
bequeathed  to  her  a  certain  sum  of  stock,  but 
he  subsequently  determined  to  give  it  to  her  in 
his  life-time,  and  accordingly  transferred  it  to 
the  trustees  of  her  marriage  settlement : — Held, 
that  this  sum  of  stock  did  not  pass  to  B.  M. 
under  the  residuary  gift  contained  in  the  will 
of  the  testatrix.  In  re  Amutrong,  Marescaux 
V.  ArfMtnmff,  49  Law  J.  Rep.  Chanc.  63. 

(0  Personal  property  of  which  I  am  now 

"  seised:* 

0.— A  testator  by  his  will  disposed  of  his 
property  as  follows:— "I  give  and  bequeath 
unto  my  wife  (here  followed  various  sorts  of 
personal  property,  specifically  enumerated),  and 
all  other  my  personal  estate,  property,  chattels 
and  effects  whatsoever  and  wheresoever  of 
which  I  am  now  seised,  possessed  or  entitled  to, 


or  may  hereafter  acquire,  or  can  hereby  dispose 
of,  to  hold  the  same  unto  my  said  wife,  her 
executors,  administrators  and  assigns,  for  her 
and  their  own  use  and  benefit  absolutely."  The 
testator  then  disposed  of  the  real  estate,  vested 
in  him  by  way  of  mortgage  and  in  trust,  by 
*<  devise  "  to  his  wife  and  brother,  *'  their  heirs 
and  assigns,"  the  money  secured  on  such  mort- 
gages to  be  "  considered  as  part  of  my  personal 
estate : " — Held,  that  the  testator's  fre^old  es- 
tates did  nob  pass  under  the  will.  Jones  v.  Rohi/n' 
son,  47  Law  J.  Rep.  C.P.  673 ;  Law  Rep.  8  C.P. 
D.  344. 

(A)  Interim  rents. 

10. — ^A  testator  devised  estates  to  trustees 
upon  trust  to  apply  rents  and  profits  in  payment 
of  certain  annuities,  and  in  repairs,  and  to  ac- 
cumulate the  surplus  for  twenty-one  years.  At 
the  end  of  the  twenty-one  years,  or  if  the  an- 
nuitants were  all  dead,  whichever  event  should 
first  happen,  the  trustees  were  to  stand  pos- 
sessed of  the  estates  upon  trust  (subject  to 
certain  limitations  which  did  not  take  effect) 
for  the  second  and  every  younger  son  of  the 
testator's  nephew,  W.,  in  tail,  and  in  default  of 
such  issue,  for  the  first  and  every  other  son  of 
his  nephew,  H.,  in  tail,  with  an  ultimate  limi- 
tation for  sale,  for  the  benefit  of  the  next-of- 
kin.  At  the  expiration  of  twenty-one  years 
from  the  death  of  the  testator  some  of  the  an- 
nuitants were  still  Uving.  W.  and  H.  were 
also  living.  W.  had  a  son  but  no  second  son. 
H.  had  a  son.  H.'s  son  now  claimed  that  he 
was  entitled  to  the  estates  as  tenant  in  tail  in 
possession,  or  at  all  events  that  he  was  entitled 
subject  to  defeasance  on  the  birth  of  a 
second  son  of  W.  On  the  other  hand,  the 
heir-at-law  and  next-of-kin  claimed  that  there 
was  an  intestacy  from  the  expiration  of  the 
twenty-one  years  from  the  death  of  the  testator, 
until  it  should  be  ascertained  whether  W.  would 
have  a  second  son,  and  that  in  the  meantime 
they  were  entitled  to  the  rents  and  profits :  — 
Held,  that  there  was  an  intestacy,  and  that  the 
heir-at-law  and  next-of-kin  were  entitled  to  the 
rents  and  profits  during  the  suspense  period. 
His  Lordship  considered  that  the  decisions  in 
Hodgson  v.  Beotive  (1  Hem.  &  M.  376;  10 
H.L.  Cas.  666 ;  32  Law  J.  Rep.  Ghana  489, 
33  ibid.  601),  and  Sidney  v.  Wilmer  (25  Beav. 
260;  4  De  Gex,  J.  k  S.  84),  conflicted,  and 
followed  the  former  case.  Wade-ffery  v, 
Bandley,  46  Law  J.  Rep.  Ghana  467 ;  Law  Rep. 
1  Ch.  D.  663 ;  affirmed  on  appeal,  46  Law  J. 
Rep.  Ghana  712 ;  Law  Rep.  8  Ch.  D.  374. 

[And  see  I  4  infra.] 

(J)  Fumitwe» 

11, — Bequest  of  furniture  which  should  be  in 
the  testator's  capital  messuage  at  the  time  of  his 
death  to  be  enjoyed  as  heirlooms  along  with 
such  messuage: — Held,  to  include  furniture 
stored  in  farm  buildings  belonging  to  the  tes- 
tator, which  had  been  removed  from  another 
house  in  order  to  be  placed  in  the  capital  mes- 
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snage,  but  which  the  tenant  in  occupation  of 
such  messuage  had  refused  to  receive.  Bam- 
linsan  v.  Hawlinion,  Law  Rep.  3  Ch.  D.  302. 

12. — A  testator  I  equeathed  all  his  household 
furniture  to  his  widow,  and  his  residuary 
estate  (which  included  a  leasehold  house  in 
which  the  fomiture  was)  to  trustees: — Held, 
that  such  articles  of  furniture  as  were  tenant's 
fixtures  did  not  pass  to  the  widow. — Paton  v. 
Sheppard  (10  Sim.  186)  not  followed.  FinTiey 
V.  Ori^,  48  Law  J.  Rep.  Chanc.  247 :  Law  Rep. 
10  Ch.  D.  13. 

[And  see  Trust,  A  6.] 

(m)  Foreign  bonds. 

IS.— A  testatrix  bequeathed  "the  foreign 
bonds,  amounting  to  about  8,000/.,*'  purchased 
by  her : — Held,  that  colonial  bonds  not  forming 
part  of  the  8,00OZ.  did  not  pass.  Hull  ▼.  SiU, 
Law  Rep.  4  Ch.  D.  97. 

(»)  Bequest  of  ealls:  **the  time  being:' 

14. — ^A  testator  bequeathed  residuary  person- 
alty to  trustees  upon  trust,  either  to  continue 
existing  investments  or  sell  any  part  of  the 
estate,  and  invest  in  certain  stocks,  shares  and 
bonds.  He  directed  calls,  if  any,  which,  at  or 
after  his  death,  might  be  or  become  due  in 
respect  of  shares  for  the  time  being  constituting 
part  of  his  residuary  personal  estate,  to  be  paid 
out  of  income :— Held,  that  the  direction  applied 
to  calls  on  railway  shares  held  by  the  testator  at 
his  death,  but  not  to  such  shares  acquired  by 
the  trustees.  Bevan  v.  Waterh^fuse,  46  Law  J. 
Rep.  Chanc.  331 ;  Law  Rep.  3  Ch.  D.  762. 

(p)  «  Moneys  "  that  may  be  left  after  my  decease. 

16. — Where  a  will  contained  a  residuary  be- 
quest of  all  the  testator's  personal  estate,  a  sub- 
sequent gift  by  codicil  of  all  the  moneys  that 
might  be  left  after  his  decease  was  held  to  be  a 
specific  legacy,  and  confined  to  money  properly 
so  called— Decision  of  Hall,  V.C,  reversed. 
Williams  v.  Williams  (App.),  47  Law  J.  Rep. 
Chanc.  867 ;  Law  Rep.  8  Ch.  D.  789. 

ip)  Falsa  demonstratio. 

[See  Legacy,  6  and  D  1,  D  2  supra ;  G,  7,  8 

infra.] 

(^)  Words  **eQusdem  generis." 
[See  Legacy,  12 ;  E  2, 12, 16  infra.] 

(E)  RESIDUARY  AND  GENERAL  DEVISES  AND 

BEQUESTS. 

(a)  What  they  comprise, 

(1)  Real  estate  whether  pacing. 

1.— A  testator  commenced  his  will  as  follows  : 
— "  As  to  my  estate  which  God  has  been  pleased 
in  His  good  providence  to  bestow  upon  me,  I  do 
make  and  ordain  this  my  last  will  and  testament 
as  follows :  "  and  after  giving  certain  freehold 
lands,  shares,  and  pecuniary  legacies,  concluded| 


'*  And  I  make  M.,  |l.  and  O.  my  residuary  lega- 
tees : " — Held  (reversing  the  decision  of  one  of 
the  Vice-Chancellors),  that  real  estate  not  sped* 
fically  mentioned  in  the  will  passed  to  the 
residuary  legatees.  Hughes  v.  Pritehard  (App.), 
46  Law  J.  Rep.  Chanc.  840 ;  Law  Rep.  6  Ch.  D. 
24. 

2.— A  testator,  by  his  will,  disposed  of  his 
property  as  follows :  **  First,  I  give  and  be- 
queath to  my  wife  all  my  household  furniture, 
linen,  glass,  china,  plate,  farming  stock  and  all 
my  personal  estate  and  effects,  whatsoever  and 
wheresoever,  and  of  what  nature  or  kind  soever 
or  whatever  I  may  be  possessed  of  at  my  de- 
decease,  to  and  for  her  own  sole  use  and  bene- 
fit :  '* — Held,  that  the  real  estate  of  the  testator 
of  which  he  was  possessed  at  the  time  of  his 
decease,  passed  to  his  wife  under  this  bequest. 
Evans  v.  JoneSt  46  Law  J.  Rep.  Bxch.  280. 

In  re  The  Greenwich  Hospital  Improtement 
Act  (20  Beav.  468),  and  Wilce  v.  WHoe  (7  Ring. 
664  ;  9  Law  J.  Rep.  C.P.  197)  followed.  Cook  v. 
Jagaard  (36  Law  J.  Rep.  fixch.  76)  distinguished. 
Ibid. 

3. — After  bequeathing  two  legacies  a  testator 
gave  his  sheep  and  all  the  rest  residue  moneys, 
chattels,  and  all  other  his  effects  to  be  equally 
divided  among  his  four  brothers,  whom  he 
appointed  his  executors: — Held,  that  freehold 
estates  of  the  testator  passed  under  the  gift. 
Smyth  V.  Smyth,  Law  Rep.  8  Ch.  D.  661. 

(2)  Proceeds  of  sale  of  real  estate. 

4. — A  testator,  after  giving  legacies,  gave  his 
real  estate  and  the  residue  of  his  personal 
estate  to  trustees,  upon  trust  for  sale  and 
conversion,  and  to  dispose  of  the  "  net 
moneys  "  to  arise  from  such  real  and  residuary 
personal  estate,  after  payment  of  his  debts,  and 
funeral  and  testamentary  expenses,  and  legacies, 
according  to  the  trust's  thereinafter  declared, 
with  power  for  his  trustees  to  postpone  the  sale 
of  liis  real  estate,  and  to  let,  insure  and  repair 
his  unsold  real  estate,  and  declared  that  the 
same  should  be  subject  to  the  trusts  thereinafter 
declared,  concerning  the  "  net  moneys,"  and  the 
rents  thereof  deemed  annual  income  for  the 
purposes  of  the  trusts,  and  that  his  real  estate 
should  be  considered  as  converted  in  equity. 
He  then  directed  his  trustees  to  stand  possessed 
of  the  ''net  moneys"  to  arise,  as  aforesaid, 
upon  trust  to  pay  an  annuity,  and  subject 
thereto,  and  to  the  payment  of  his  debts,  legA' 
cies  and  funeral  and  testamentary  expenses,  he 
directed  his  trustees  to  stand  possessed  of  *'his 
residuary  personal  estate,"  in  trust  as  to  one 
moiety  for  his  son  and  as  to  the  other  moiety 
for  his  daughter  and  her  children ;  but  he  made 
no  express  disposition  of  the  proceeds  of  sale  of 
his  real  estate:— Held,  as  the  result  of  the  ' 
whole  will,  that  the  proceeds  of  sale  of  the  real 
estate  were  included  in  the  ultimato  trust  of 
the  residuary  personal  estate.  Court  v.  Buck' 
land,  46  Law  J.  Rep.  Chanc.  214  ;  Law  Rep.  1 
Ch.  D.  606. 
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(3)  I^atehold* :  residuary  devise, 

6. — A  resldtiary  devise  of  manors,  messnages, 
lands,  farms,  tithes,  tenements,  hereditaments 
and  real  estate,  as  well  copyhold  as  freehold, 
was  held  not  to  include  long  leaseholds  which 
had  been  occupied  in  one  farm  with  freeholds. 
Solmes  V.  Mihva/rdt  47  Law  J.  Rep.  Chanc.  522. 

The  dealing  with  land  originally  of  leasehold 
tenure  for  a  long  period  by  persons  in  posses- 
sion of  it  was  held  to  afford  a  presumption, 
as  between  those  claiming  under  such  persons, 
that  the  reversion  had  been  got  in.    Ibid. 

(4)  Trust  and  mortgage  estates. 

6.~A  charge  of  debts  or  legacies  shews  that 
there  is  no  intention  to  deal  with  trust  estates, 
and  prevents  the  Court  from  holding. that  such 
estates  pass  under  a  general  devise.  In  re  BeU 
lis's  TrustSf  46  Law  J.  Rep.  Chanc.  353;  Law 
Rep.  5  Ch.  D.  504. 

A  testator,  who  was  trustee  for  sale  of  real 
estate,  after  giving  pecuniary  legacies,  gave  all 
the  rest  and  residue  of  his  estate,  real  and  per- 
sonal, to  his  widow.  There  was  no  express  de- 
vise of  trust  estates: — Held,  that  the  legal 
estate  in  the  trust  property  did  not  pass  under 
the  will.    Ibid. 

7. — Devise  and  bequest  of  residuary  real  and 
personal  estate  unto  and  to  the  use  of  the  tes- 
tator*s  wife,  her  heirs,  executors,  administrators 
and  assigns,  in  trust,  either  to  leave  the  same  in 
existing  state  of  investment,  or  to  sell  and  con- 
vert, and  out  of  the  proceeds  pay  debts,  funeral 
and  testamentary  expenses  and  legacies,  and  in- 
vest the  residue,  and  retain  the  income  for  her 
life,  and  subject  as  aforesaid  in  trust  for  A. 
There  was  no  express  devise  of  trust  or  mort- 
gage estates: — Held,  that  the  legal  estate  in 
property  of  which  the  testator  was  mortgagee 
in  trust  did  not  pass.  Qusere,  whether  so,  if 
the  testator  had  been  beneficially  entitled  to 
the  mortgage  money.  In  re  Smith's  JSstate, 
Law  Rep.  4  Ch.  D.  70. 

8. — ^e  mortgagee  in  possession  of  a  free- 
hold being  entitled  to  one  moiety  of  the  mort- 
gage debt  beneficially,  and  to  the  other  moiety 
in  trust,  with  a  remotely  contingent  beneficial 
interest,  devised  all  his  property  real  and  per- 
sonal to  his  widow  and  N.  upon  trust,  first,  to 
pay  his  debts  and  funeral  and  testamentary  ex- 
penses ;  secondly,  to  pay  to  his  wife  during  her 
widowhood  the  whole  net  return  of  the  residue, 
or,  should  she  marry  again,  one-half  of  the  said 
net  return  for  her  life ;  thirdly,  in  case  of  such 
re-marriage,  to  apply  the  other  half  to  the  main- 
tenance and  education  of  his  children  during 
their  minority,  and  as  each  died  or  attained 
twenty-one,  to  pay  over  to  him  or  her  his  or  her 
share  of  the  said  half ;  and,  fourthly,  after  the 
decease  of  his  wife,  so  soon  as  the  last  of  his 
children  should  attain  twenty-one,  to  distribute 
among  them  the  residue  of  his  real  and  personal 
estate : — Held,  that  the  legal  estate  in  the  free- 
hold did  not  pass  by  the  devise.    In  re  Pack- 


man and  Moss,  45  Law  J.  Rep.  Chanc.  54 ;  Law 
Rep.  1  Ch.  D.  214. 

9. — Where  a  vendor  under  a  valid  contract 
has  contracted  to  sell  an  estate,  it  will  pass 
under  a  general  devise  of  trust  estates.  Pu/rser 
V.  Ba/rby  (4  Kay  &  J.  41),  and  Wall  v.  Bright 
(1  J.  &  W.  494),  discussed.  Lysaght  v.  Edaea/rds^ 
45  Law  J.  Rep.  Chanc.  554 ;  Law  Rep.  2  Ch.  D. 
490. 

The  validity  of  the  contract  and  its  consequent 
effect  does  not  depend  on  the  power  of  the  pur- 
chaser to  pay.    Ibid. 

Under  the  Wills  Act,  section  24,  it  makes  no 
difference  whether  the  will  Is  made  before  or 
after  the  contract  for  sale.    Ibid. 

Speoifio  devise  of  mortgaged  estate :  direetionfor 
payment  of  debts:    exoneration.      [See  Ad- 

HINISTBATION,  15.] 

(5)  Share  of  residue  dvreeted  to  fall  into  residue. 

IQ.— A  testator  by  his  will,  made  in  1853, 
gave  to  his  trustees  and  executors  his  residuary 
real  and  personal  estate  in  trust  for  sale,  and  to 
divide  the  proceeds  among  all  his  children  in 
equal  shares  on  their  respectively  attaining 
twenty-one,  but  to  stand  possessed  of  the  share 
of  his  married  daughter  A.,  upon  trust  for  her 
during  her  life,  and  after  her  death  for  her 
children,  and  in  default  of  children  for  such 
persons  as  she  should  appoint,  and  in  default  of 
appointment  the  testator  directed  that  such 
share  should  fall  into  and  become  part  of  his 
residuary  personal  estate,  and  be  paid  and  ap- 
plied accordingly.  By  a  codicil  the  testator 
varied  the  ultimate  gift  by  directing  that  his 
daughter's  power  of  appointment  should  be 
limited  to  a  moiety  of  her  share  of  the  residue, 
and  that  the  other  moiety  should  fall  into  and 
become  part  of  his  residuary  personal  estate, 
and  be  paid  and  applied  according  to  the  trusts 
of  his  will.  The  testator  left  him  surviving 
seven  children,  including  his  daughter  A.,  all  of 
whom  attained  twenty-one.  The  daughter  died 
without  issue,  having  appointed  the  £st  moiety 
of  her  one-seventh  share  of  her  residuary  estate 
to  her  husband : — Held,  that  the  second  or  un- 
appointable  moiety  of  A.*s  one-seventh  share 
was  not  undisposed  of,  and  was  divisible  among 
the  other  six  children  as  residuary  legatees. 
ITumhle  v.  Shore  (7  Hare  247;  1  Hem.  Sc  M. 
550),  and  Lightfoot  v.  Burstall  (1  Hem.  8c  M. 
546;  33  Law  J.  Rep.  Chanc.  788)  considered. 
Orawshaw  v.  CramsharOy  49  Law  J.  Rep.  Chanc. 
662 ;  Law  Rep.  14  Ch.  D.  817. 

11. — The  testatrix,  by  her  will,  gave  real  and 
personal  estate  to  a  trustee  to  sell  and  convert, 
and  out  of  the  moneys  to  pay  debts,  and  to 
divide  the  residue  between  five  persons  named 
equally.  By  a  codicil  the  testatrix  bequeathed 
to  the  issue  of  S.,  one  of  such  five  persons,  all- 
the  effects  which  by  the  will  she  had  bequeathed 
to  8.,  who  was  stated  to  be  dead,  but  if  there 
should  be  no  issue  living  at  the  decease  of  the 
testatrix,  or  being  such,  if  such  effects  should 
not  be  claimed  by  such  issue  within  twelve 
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months  after  her  deoeBse,  then  guch  effects 
should  fall  into  and  be  considered  as  part  of 
the  residue  of  the  personal  estate.  S.  never  had 
any  issue: — ^Held,  that  8.*s  share  of  residue 
under  the  will  was  undisposed  of.  Sumble  v. 
Shore  (7  Hare,  247)  and  Liglvtfoat  ▼.  B^rstaU 
(1  Hem.  k  M.  646)  followed.  Crawihaw  v.  CraW' 
shaw  (see  last  case)  distinguished.  In  re  Bar- 
ker's Sitate,  Hetkerin^fton  v.  Zongrigg,  Law 
Bep.  15  Ch.  D.  636. 

Appointment  of  exeoutan  void  for  uneertainty, 
[See  EZBCUTOB,  3.] 

(i)  What  words  earry  residve, 

(1)  ''Effeetsr 

12. — A  testatrix  after  disposing  of  her  real 
estate,  gave  as  follows:  "All  my  furniture, 
plate,  linen  and  other  effects,  that  may  be  in 
my  possession  at  the  time  of  my  death/*  to  a 
sist^  for  life,  with  remainder  over.  There  was 
no  other  gift  of  general  personal  estate : — Held, 
that  the  general  personal  estate  passed  under 
the  word  ''effects."  Hodgson  y.  Jem,  46  Law 
J.  Bep.  Chanc.  388 ;  Law  Bep.  3  Ch.  D.  122. 

18. — ^A  testatrix  bequeathed  "  all  her  house- 
hold goods,  furniture,  plate,  linen,  glass  and  all 
other  ^ects  wheresoever  and  whatsoever  "  to  A., 
her  sister.  There  was  no  other  gift  of  general 
personal  estate.  It  was  the  first  bequest  men- 
tioned in  the  will,  and  was  followed  by  pecuniary 
legacies  and  specific  bequests : — Held,  that  the 
residuary  personal  estate  passed  under  the 
words  "  other  eflbcts,'*  and  grant  of  administra- 
tion (witJi  will  annexed)  made  to  A.  as  residuary 
legatee.  In  the  goods  of  Sarah  She^heard,  48 
Law  J.  Bep.  P.  D.  &  A.  62. 

(2)  Imperfect  enumeration, 

14. — Bequest  by  a  widow  of  "  all  I  have  power 
over,  namely,  plate,  linen,  china,  pictures,  jewel- 
lery, lace,'*  the  testatrix  being  entitled  to  real 
and  personal  estate  other  than  that  enumerated, 
of  considerable  value, — Held,  an  unlimited  re- 
siduary g^  In  re  George's  Estate.  Xing  v. 
George  (App.),  46  Law  J.  Bep.  Ghana  670 ;  Law 
Bep.  6  Ch.  D.  627. 

(3)  ^*  Etcetera,'* 

15.-*A  testator  directed  that  his  freehold 
estate  should  be  sold,  and  his  debts  paid  by  his 
widow  and  sole  executrix,  to  whom  he  be- 
queathed "  all  my  money,  cattle,  farming  im- 
plements, &c.,  she  paying  my  brother,  J.  C,  the 
sum  of  : " — ^Held,  that  the  widow  was  enti- 

tled to  the  general  residue.  Chapman'7,Chapmany 
46  Law  J.  Bep.  Chanc.  104 ;  Law  Bep.  4  Ch.  D. 
800. 

Besidvary  bequest  folloned  by  gift  of  codicil  qf 
"  all  moneys  that  may  be  left  after  my  decease,^ 
[See  D  15  supra.] 

(jo)  Particular  or  general  residue, 

16. — ^Where  a  testator  directed  his  debts  to 
be  paid  out  of  a  specified  (und,  and  "the  re- 


mainder to  be  equally  divided  to  my  surviving 
children," — Held,  a  gift  of  the  residue  of  the 
specified  fund,  and  not  of  the  general  residue. 
JuU  V.  Jacobs,  Law  Bep.  3  Ch.  D.  703. 

17. — ^A  testatrix,  after  giving  certain  legacies, 
bequeathed  "all  her  moneys,  securities  for 
money,  moneys  secured  on  mortgage,  railway 
stocks  and  shares,  moneys  to  be  produced  from 
sale  of  any  property  at  S.  or  P.  to  which  she  was 
entitled,  all  moneys  to  which  she  was  entitled 
under  the  will  of  her  late  grandfather,  and  also 
all  her  moneys  secured  upon  any  securities,  or 
in  any  way  or  manner  howsoever  **  to  trustees, 
upon  trust,  after  payment  of  her  legacies  and 
debts,  to  invest  and  pay  the  income  to  A.  for 
life,  and  after  her  decease  to  pay  thereout  a 
certain  charitable  legacy,  and  as  to  the  residue 
thereof,  upon  certain  trusts,  in  favour  of  the 
defendants.  The  will  contained  a  general  resi- 
duary bequest  in  favour  of  A.  The  charitable 
legacy  was  partially  invalid  under  the  Statute 
of  Mortmain : — Held,  that  the  portion  of  such 
legacy  which  failed  passed  to  the  defendants 
under  the  particular  gift  of  residue,  and  not  to 
A.  under  the  general  residuary  gift.  Champney 
V.  Davy,  48  Law  J.  Bep.  Chanc.  268 ;  Law  Bep. 
11  Ch.  D.  949. 

(d)  Gift  ofreiidue  after  satisfying  annuities, 

\B. — A  testatrix,  after  giving  certain  legacies 
and  annuities,  and  directing  sufficient  funds  to 
be  set  apart  to  answer  the  annuities,  gave  the 
residue  of  her  estate,  including  the  fund  set 
apart  to  answer  the  said  annuities,  when  and  so 
soon  as  such  annuities  should  respectively  oease^ 
to  A.  Her  estate  only  yielded  25  per  cent, 
of  the  value  of  the  annuities: — Held,  on  the 
death  of  an  aimuitant,  that  A.  could  take 
nothing  until  all  the  legatees  and  annuitants  had 
been  paid  in  full.  In  re  TootaVs  Estate.  Han- 
kin  V.  KiOnvm  (App.),  Law  Bep.  2  Ch.  D.  628. 

(F)  Spbcifio  Deyisbs  and  Bbqubsta. 

(a)  Giftof '*  two  houses  in  E,  street:**  right  of 

election, 
1, — ^Where  a  testator,  having  three  houses  in 
K.  street,  gave  his  "  two  houses  in  K.  street  **  to 
A.  for  life,  and  after  his  death  to  form  part  of 
the  residue,— Held,  that  A.  was  entitled  to  elect 
which  two  houses  he  would  take.  Tapley  v. 
Eagleton,  Law  Bep.  12  Ch.  D.  683. 

(b)  Gift  whether  specific  or  general, 
[See  B  16, 17  supra.] 

(G)  Ahbiguitt  and  Unobbtaihtt. 

(a)  Omission  in  will  supplied. 
L— A  testator  directed  his  trustees  to  stand 
possessed  of  five  equal  seventh  parts  of  the 
moneys  arising  from  the  sale  and  conversion  of 
his  real  and  personal  estate  upon  trust  to  in- 
vest, and  during  the  respective  lives  of  his  five 
daughters,  Elisabeth,  Sarah,  Eliza,  Mary  and 
PftT^Tifth,  to  pay  the  interest  to  bis  said  dau^- 
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ters  respectiyely  for  their  sepaxate  use.  He 
then  directed  his  trustees,  from  and  after  the 
death  of  Elizabeth,  to  stand  possessed  of  one- 
fifth  of  the  trust  securities  upon  trust  for  the 
children  of  Elizabeth ;  and  from  and  after  the 
death  of  Sarah  as  to  another  fifth  upon  trust 
for  the  children  of  Sarah ;  and  from  and  after 
the  death  of  Eliza  as  to  another  fifth  upon  trust 
for  the  children  of  Mary  (thus  omitting  to  pro- 
vide for  Eliza's  children,  and  failing  to  dispose 
of  Maiy's  fifth  after  her  death) ;  and  from  and 
after  the  death  of  Hannah  as  to  another  fifth 
upon  trust  for  the  children  of  Hannah.  The  will 
also  contained  a  power  to  the  trustees  until 
**  the  part  or  share  of  the  said  trust  moneys  of 
the  issue  of  any  of  my  said  daughters  "  should 
become  payable,  to  apply  the  same  in  the  main- 
tenance of  such  isssue: — Held,  that  a  clause, 
similar  in  terms  to  the  clauses  gfiving  interests 
to  the  children  of  Elizabeth,  Sarah,  Mary  and 
Hannah  respectively,  but  giving  an  interest  in 
one-fifth  of  the  trust  securities  to  the  children 
of  Eliza,  and  disposing  of  Mary's  fifth  after  her 
death,  must  have  been  accidentally  omitted, 
and  that  the  will  ought  to  be  read  and  con- 
strued as  if  such  a  clause  were  contained  in  it. 
In  re  Bed/em,  Bed/em  v.  Bryning^  47  Law  J. 
Eep.  Chanc.  17  ;  Law  Rep.  6  Ch.  D.  133. 

2. — A  testator  directed  his  trustees  to  sell  and 
convert  his  property,  and  **  to  pay  the  moneys 
and  the  investment  for  the  time  being  repre- 
senting the  same,  to  my  said  wife  during  her 
life,  upon  trust  for  all  my  children  "  at  twenty- 
one  or  marriage.  He  also  provided  that,  *'  after 
the  death  of  my  said  wife,  or  previously  thereto, 
if  she  shall  so  direct  in  writing,"  the  trustees 
should  have  powers  of  advancement  and  main- 
tenance, and  that  if  he  had  no  child  who  at- 
tained twenty-one  or  married,  **  then  from  and 
after  the  death  of  my  said  wife,  and  such  de- 
fault or  failure  of  children,"  he  gave  the  money 
over.  The  Master  of  the  Rolls  decided  on  the 
literal  construction  of  the  words  in  the  first 
clause  that  the  wife  took  no  beneficial  interest, 
and  was  only  a  trustee  for  the  children : — Held 
(reversing  the  decision  of  the  Master  of  the 
Rolls),  that  the  widow  took  a  beneficial  in- 
terest in  the  fund  for  her  life.  Oreermood  v. 
GHreenwood  (App.),  47  Law  J.  Rep.  Chanc.  298  ; 
Law  Rep.  6  Ch.  D.  954. 

(h)  MUdeMripHcn  of  legatee, 

8. — A  testator  by  his  will  gave  his  property  to 
his  wife  for  her  life,  and  after  her  death  to  his 
"daughters"  in  equal  shares.  Two  years  be- 
fore he  made  his  will  he  had  married  a  woman 
by  whom  he  had  previously  had  three  illegi- 
timate daughters.  He  never  had  any  other 
children.  Evidence  was  adduced  to  shew  that  the 
testator  had  always  treated  these  daughters  as 
his  children,  and  that,  on  giving  instructions 
for  his  will,  he  had  said  that  he  had  a  wife  and 
three  daughters.  On  bill  filed  by  daughters 
against  the  next-of-kin,  it  was  held  that  the 
evidence  was  admissible,  and  that  the  daugh- 
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ters  were  entitled  to  the  property.  Laker  v. 
Hordern,  45  Law  J.  Rep.  Chanc.  316  ;  Law  Rep. 
1  Ch.  D.  644. 

4. — Land  was  devised  on  trust  for  A.  for  life, 
with  remainder  to  **  W.,  the  eldest  son  of  A.," 
for  life.  At  the  date  of  the  will  A.  had  two 
sons  living,  both  children — J.,  the  elder,  the 
third  bom,  and  W.,  the  younger : — Held,  that 
W.  was  the  person  desigfnated.  In  re  Garland, 
Oarltmd  v.  Beverley ^  47  Law  J.  Rep.  Chanc.  711 ; 
Law  Rep.  9  Ch.  D.  213. 

5.  —A  testator  gave  a  legacy  to  the  children  of 
his  daughter  by  any  husband  other  than  "  Mr. 
Thomas  Fisher,  of  Bridge  Street,  Bath."  At 
the  date  of  the  will  there  lived  in  Bridge  Street, 
Thomas  Fisher,  a  married  man,  with  a  grown- 
up son,  Henry  Tom  Fisher,  who,  when  at  Bath, 
lived  at  his  father's  house: — Held,  that  there 
being  two  persons  substantially  answering  the 
same  description,  parol  evidence  was  admissible 
to  shew  which  of  the  two  was  intended,  and 
that,  on  the  evidence,  the  son  was  clearly  the  per- 
son intended.  In  re  The  Woolverton  Mortgaged 
Egtatee,  47  Law  J.  Rep.  Chanc.  127 ;  Law  Rep. 
7  Ch.  D.  197. 

6. — Bequest  unto  "  my  niece,  Mary  Eliza- 
beth G.,  now  residing  with  me."  The  only  niece 
of  the  testator  was  named  Elizabeth  W.  Mary 
Elizabeth  G.  was  a  stranger  in  blood  to  the  tes- 
tator, being  the  wife  of  an  illegitimate  son  of 
the  testator's  wife.  Neither  Elizabeth  W.  nor 
Mary  Elizabeth  G.  actually  resided  with  the  tes- 
tator, but  both  of  them  visited  at  his  house, 
and  were  in  attendance  upon  him  during  his 
last  illness,  in  the  course  of  which  his  will  was 
made :— Held,  that  Mary  Elizabeth  G.  was  the 
person  designated.  Garland' v.  Beverley  (47 
Law  J.  Rep.  Chanc.  711)  followed.  In  re  Lyon's 
Trusts,  48  Law  J.  Rep.  Chanc.  246. 

7. — The  rule  that  a  gift  to  a  class  misde- 
scribed  in  number  is  a  gift  to  all  the  members 
of  that  class,  does  not  apply  where  from  ad- 
missible evidence  it  is  possible  to  say  which  of 
the  class  were  meant.  Newman  v.  Piereey,  46 
Law  J.  Rep.  Chanc.  36 ;  Law  Rep.  4  Ch.  D.  41. 

A  testatrix  by  will,  in  1873,  gave  to  Mrs.  W., 
"widow  of  the  late  W.  W.,  lOOZ.,  and  to  each 
of  her  three  children  a  like  sum  of  1002."  At 
the  date  of  the  will  Mrs.  W.  was  the  wife  of 
a  second  husband  P.,  whom  she  had  married  in 
1857,  and  there  were  living  two  children  of  the 
W.  family  and  six  of  the  P.  family.  In  1867 
there  were  living  three  children  of  the  W. 
family,  but  one  died  in  1870.  The  testatrix 
was  shewn  to  have  been  acquainted  with  the 
state  of  Mrs.  W.'s  family  up  to  1867,  and  igno- 
rant of  it  after  that  date : — Held,  that  the  two 
children  of  the  W.  family  were  alone  entitled 
to  legacies  of  1002.    Ibid. 

Appointment  of  executors  void  for  uncertainty, 
[See  ExECUTOB,  3.] 

(p)  Misdescription  cf  property. 

8. — tJnder  a  power  in  a  settlement,  H.  by 
will  devised  certain  lands  called  Claggetts  and 
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Sievelands,  in  the  parkh  of  Bnzted,  to  J.  W. 
There  were  lands  described  in  the  settlement 
as  Claggetts  and  Sievelands  in  the  parish  of 
Boxted,  and  there  were  also  other  lands  in  the 
parish  of  Bnxted  described  in  the  settlement 
by  other  names.  Evidence  was  adduced  to 
shew  that  all  these  lands  were,  at  the  time  of 
the  will  and  before  and  since,  held  by  one 
tenant,  and  that  the  whole  were  known  as 
Claggetts  Farm:  —  Held,  that  all  the  lands 
known  as  Claggetts  Farm  passed  by  the  devise. 
Whitfiald  V.  LangeUUe,  45  Law  J.  Bep.  Chanc. 
177 ;  Law  Bep.  1  Ch.  D.  61. 

H.  devised  a  messuage,  bams,  buildings,  woods, 
wood-grounds,  commonly  called  Tlckeridge,  in 
the  parish  of  East  Grinstead,  in  the  occupation 
of  W.  W.,  to  W.  W.  Evidence  was  adduced  to 
shew  that  Tickeridge  Farm,  in  the  occupation 
of  W.  W.,  consisted  of  eighty-five  acres  in  the 
parish  of  East  Grinstead  and  one  hundred  and 
sixteen  acres  in  the  parish  of  Westhoathly,  and 
that  the  farmhouse  and  buildings  were  partly 
in  one  and  partly  in  the  other : — Held,  that  the 
whole  of  Tlckeridge  Farm,  in  the  occupatioa 
of  W.  W.,  passed  by  the  devise.    Ibid. 

Some  of  the  woodlands  adjoined  and  formed 
part  of  Tlckeridge  Farm,  but  had  been  expressly 
efxoliided  in  the  demise  of  this  farm  to  W.  W., 
and  were  retained  by  H.  in  her  own  occupation : 
— Held,  that  the  woodlands  did  not  pass  by  the 
devise.    Ibid. 

H.  devised  a  messuage,  buildings,  farm  and 
land  called  Hookland,  in  the  parish  of  lind- 
field,  by  estimation  eighty  acres,  more  or  less, 
in  the  occupation  of  C,  to  C.  in  fee.  As  to  this 
the  description  in  the  will  was  almost  the  same 
as  that  in  the  settlement.  Evidence  was  ad- 
duced to  shew  that  H.  had  a  farm  called  Hook- 
land,  which  at  the  date  of  her  will  was  in  the 
occupation  of  C,  but  that  it  consisted  of  one 
hundred  and  seventy-three  acres,  of  which 
eighty-eight  acres  were  freehold  in  the  parish 
of  lindfield,  sixty-six  acres  were  copyhold  in 
the  same  parish,  and  the  remaining  eighteen 
acres  were  copyhold  in  an  adjoining  parish : — 
Held,  that  the  whole  farm  called  Hookland,  as 
well  copyholds  as  freeholds,  passed  by  the  de- 
vise.   rt)id. 

9, — A  testator  devised  his  freehold  property 
at  H.  M.  was  in  the  parish  of  and  adjoining  the 
town  of  B.  The  testator  had  no  property  at  M., 
but  had  freehold  property  at  B. : — Held,  that 
the  property  at  B.  did  not  pass  under  the  de- 
vise, but  descended  to  the  heir-at-law.  Ba/rher 
v.  Wood,  46  Law  J.  Bep.  Chanc.  728 ;  Law  Bep. 
4  Ch.  D.  886. 

lAimdi  "  at  or  within  "  mtmor,    [See  D  1  supra.] 

(<0  Heletue  of  debt :  pa/rol  evidence, 

10.— A  testator  distributed  his  property  nearly 
equally  between  his  wife,  son  and  two  daugh- 
ters ;  and  bequeathed  2,600Z.,  part  of  the  sum 
owing  to  him  by  E.  &  J.,  to  his  daughter  Char- 
lotte^ the  wife  of  J.  E.  B. ;  1,0007.,  other  part  of 


the  money  owing  to  him  by  K.  &  J.,  to  his  wi& 
for  life,  with  remainder  to  the  ofaildzen  equally ; 
and  gave  all  debts  owing  to  Um  by  J.  B.  B.  to 
J.  B.  B.  for  his  own  use  and  benefit,  and  directed 
that  the  trustees  of  his  will  shonld  eKeoate, 
when  required  by  J.  S.  B.,  an  effectual  relsase 
for  all  such  debts.  At  the  date  of  the  will  and 
of  the  testator's  death,  J.  E.  B.  owed  the  testator 
a  separate  debt  of  602. ;  2,S00f .  v^n  joint  and 
sev^al  promissoiy  notes  given  by  himself  and 
his  partner ;  and  SOOl.  upon  a  joint  promissoiy 
note  of  himself  and  his  partner.  13m  sum  owing 
by  K.  ic  J.  was  1,0002.  and  no  more.  After  tiie 
death  of  the  testator  in  February,  1873,  J.  E.  B. 
and  his  partner  continued  to  pay  interest  on 
2,600/.,  and  were  negotiating  with  the  ezeontors 
as  to  giving  security  for  that  sum  asa  debt,  when 
they  went  into  liquidation  in  liarcfa,  1875: — 
Held,  by  the  Chi^  Judge  (reversing  the  decision 
of  the  Judge  of  tihe  Leeds  Oounty  Court),  that  the 
whole  amount  owing  by  J.  E.  B.  and  his  partoM 
was  effectually  released  by  tlie  will ;  that  no  parol 
evidence  oould  be  admitted  to  take  titnt  d^it  out 
of  the  gift  to  J.  B.  B.,  and  substitute  it  in  the 
gift  to  Chailotte ;  and  that  the  oondnct  of 
J.  E.  B.  after  the  testator's  death  did  not  revive 
tfaedebt.  EmpwieClou;  in  re  BemuU^  46  Law 
J.  Bep.  Bankr.  S. 

But  held  on  appeal  (reversing  the  decifion 
of  the  Chief  Judge,  and  restoring  that  of  the 
County  Court  Judge),  that  the  separate  debt 
only  was  comprised  in  the  bequest.  In  re  Ben- 
nett and  Glove;  em  parte  Kirk  (App.),  46  Law 
J.  Bep.  Bankr.  101 ;  Law  Bep.  6  Ch.  D.  800. 

(e)  AdmiteiHUtf  of  pofvl  mridenae. 

11. — ^A  testatrix  executed  two  wills.  In  tbe 
first  she  appointed  executors,  and  disposed  of 
the  residue ;  the  second  contained  no  appoint- 
ment of  executors,  or  words  of  revocation ;  in 
both  the  prindpal  legatees  were  the  same,  and 
the  residue  was  not  specifically  disposed  of : — 
Held,  that  there  was  that  amount  of  ambiguity 
on  the  face  of  the  papers  as  to  warrant  the  ad- 
mission of  parol  evidence  to  ascertain  whether 
the  testatrix  intended  the  last  paper  in  substi- 
tution for  the  first,  or  that  both  together  should 
constitute  her  will.  Jenner  v.  Ffineht  49  Law 
J.  Bep.  P.  D.  &  A.  26 ;  Law  Bep.  6  P.D.  106. 

(/)  Gift  over  on  death  before  execution  of  trutU. 

12. — Bequest  of  proceeds  of  real  and  personal 
estate  (directed  to  be  converted  with  power  of 
postponement)  on  trust  for  testator's  three  sons 
and  daughter  equally,  the  daughter's  share  to 
be  retained  for  her  separate  use  for  life,  and 
after  her  decease  for  her  children;  with  a  di- 
rection in  l^e  event  of  any  child  of  the  testator 
dying  before  the  testator,  or  before  the  execu- 
tion of  aU  or  any  of  the  tanosts  of  the  will,  leav- 
ing issue,  to  pay  to  the  issue  of  sucdi  deoeased 
child  the  shsure  which  their  parent  would  have 
taken  if  living.  The  three  sons,  having  survived 
the  testator,  were  held  to  be  absolutely  entitled, 
the  gift  over  on  death  before  execution  of  the 
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trusts  being  void  for  onoerta&ity.  Johhim  v. 
Orook  (48  Law  J.  Rep.  Chanc.  777 ;  Law  B^p.  12 
Ch.  D.  639)  disapproved.  JRoherti  v.  Ymie,  49 
Law  J.  Rep.  Chanc.  744. 

Charitable  bequett,    [See  Chakitt,  15, 16.J 

(H)  Who  take. 

la)  "  Mdegt  stm.*' 

1. — Devise  to  the  use  of  A.  for  life,  remainder 
to  the  use  of  the  "  eldest  son  "  of  A.  for  life,  re- 
mainder to  the  use  of  the  eldest  son  of  his  body, 
and  his  heirs  for  ever,  bat  in  case  of  the  death 
of  the  eldest  son  of  A.  without  issne  male,  to 
the  tee  of  the  second,  third  and  other  sons  of  A. 
saooessivBly  in  tail  male ;  witli  a  proviso  that 
the  '*  first,  second,  third  "  and  other  sons  of  A. 
should,  before  receiving  the  rents,  assume  the 
testator's  name  and  arms^  The  first  bom  son  of 
A.  was  alive  at  the  date  of  the  will,  but  died  in 
infancy.  B.,  the  second  bom  son  of  A.,  was 
the  eldest  living  son  of  A.  at  the  time  of  the  tes- 
tator's death:— Held,  that  the  word  "eldest" 
must  be  construed  as  **  first  bom,**  and  that  B. 
was  tenant  in  tail  under  the  will;  and  Held 
also,  that  the  eldest  son  of  A.  took  an  implied 
estate  tail  male  in  remainder  after  the  estate 
tail  to  his  eldest  son.  Meredith  v.  Treffry,  48 
Law  J,  Rep.  Chanc.  337 ;  Law  Rep.  12  Ch.  D. 
170. 

[And  see  L  20  infra.] 

(P)  C^  to  a  class. 
(1)  What  is. 

2. — Bequest  to  the  five  daughters  of  A.  and 
wife,  for  their  own  use, — Held,  a  gift  to  jfersotue 
detignatte,  and  not  to  a  class.  In  re  Smith's 
Trusts,  Law  Rep.  9  Ch,  D.  117. 

8.— A  testator  specifically  devised  and  be- 
queathed real  and  personal  estate  to  be  enjoyed 
by  his  wife  for  her  life,  and  at  her  death  to  be 
sold,  and  the  proceeds  divided  between  his 
*'  nine  children."  He  then  bequeathed  his  re- 
sidue to  trustees,  to  convert  and  pay  the  pro- 
ceeds between  *<  all  his  children,"  except  that 
one  8on  should,  for  reasons  stated,  receive  301. 
less  than  each  of  his  other  children.  One  child 
died  in  the  testator's  lifetime,  leaving  children : — 
Held,  that  the  gift  of  residue  was  a  gift  to  the 
childhen,  as  designated  persons,  and  that,  there- 
fore, the  representative  of  the  deceased  child 
was  entitled  to  one-ninth  share.  In  re  8tanS' 
field.  Stansfield  v.  Stamfield,  49  Law  J.  Rep. 
Chanc.  750;  Law  Rep.  16  Ch.  D.  84. 

(2)  Lapse. 

4* — Where  a  gift  is  to  a  class,  either  as  joint 
tenants  or  as  tenants  in  common,  the  shares  of 
members  becoming  incapable  of  taking,  for  any 
reason,  before  the  period  of  distribution,  do  not 
lapse,  but  are  divisible  among  the  rest  of  the 
class.  In  re  Colemam.,  46  Law  J.  Rep.  Chanc. 
33 ;  Law  Rep.  4  Ch.  D.  166. 

A  testator  devised  real  estate  to  the  use  of  all 
and  every  the  children  of  his  late  brother,  who 
should  be  living  at  his  death,  or  should  have 


died  in  his  lifetime,  leaving  issue  living  at  his 
death.  Two  of  such  children  died  before  the 
testator,  one  of  whom  left  issue  living  at  his 
death : — Held,  that  such  issue  did  not  take  their 
parent's  share.  •  Held  also,  that  the  gift  was  to 
a  class,  and  consequently  th^t  there  was  no 
lapse,  but  the  children  who  survived  the  testator 
took  the  whole  estate.    Ibid. 

[And  see  No.  7  infra.] 

(3)  Time  of  ascertaining  elass, 

5. — ^A  testatrix  bequeathed  **  the  sum  of  100/. 
to  each  of  the  children  of  my  niece  M.  who  shall 
live  to  attain  the  age  of  twenty-one  years."  M. 
was  living  and  married  at  the  death  of  testa- 
trix, but  had  then  no  children : — Held  (applying 
the  rule  that  under  the  gift  of  a  specific  sum  to 
each  of  a  class,  the  class  is  fixed  at  the  testator's 
death),  that  no  child  M.  might  have  could  take 
under  the  gift.  Rogers  v.  Mutch,  48  Law  J. 
Rep.  Chanc.  133 ;  Law  Rep.  10  Ch.  D.  26. 

6. — ^Where  a  wHl  contained  a  direction  to 
divide  residuary  estate  into  as  many  shares  as 
the  testator  should  have  children  living  at  his 
widow's  death  or  second  marriage,  but  such  di- 
rection was  manifestly  inconsistent  with  the 
intention  as  shewn  by  the  whole  will, — Held, 
that  the  will  must  be  read  as  if  the  testator's 
own  death  had  been  fixed  as  the  period  of  dis- 
tribution. Smith  V.  Crabtree,  Law  Rep.  6  Ch. 
D.  691. 

G\ft  to  children  to  be  paid  at  twenty 'One  after 
life  interest.    [See  Remoteness,  9.] 

[And  see  H  9,  22,  26  infra.] 

(c)  Qift  to  children  as  a  class:  child  tenant 
for  life  predeceasing  testator, 

7. — A  testator  devised  and  bequeathed  his 
real  and  personal  estate  to  trustees  in  trust  for 
all  his  children,  who  being  a  son  or  sons  had 
attained  or  should  attain  twenty-one,  or  being 
a  daughter  or  daughters  had  attained  that  age 
or  been  married,  or  should  attain  that  age  or  be 
married,  in  equal  shares,  the  shares  of  each  of 
his  sons  to  be  for  his  own  absolute  use  and  be- 
nefit ;  and  he  directed  that  the  share  of  each  of 
his  daughters  should  be  held  by  his  trustees  in 
trust  to  pay  her  the  income  thereof  during  her 
life  for  her  separate  use,  and  after  her  decease 
in  trust  for  her  children ;  and  he  declared  that 
if  any  of  his  sons  should  die  in  his  lifetime 
leaving  children,  such  children  should  take  their 
parent's  shares.  One  of  the  daughters  died  after 
the  date  of  the  will,  in  the  lifetime  of  testator, 
leaving  children: — Held,  that  the  daughters 
were  tenants-for-life  of  their  shares  with  re- 
mainder to  their  children,  and  that  the  children 
of  the  deceased  daughter  were  entitled  to  their 
mother's  share.  8te?vart  v.  Jones  (3  De  Gex  Sc 
J.  632)  questioned.  In  re  Speakman.  Unsworth 
V.  Speakman^  46  Law  J.  Rep.  Chanc.  608 ;  Law 
Rep.  4  Ch.  D.  620. 
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(d)  CkUd  en  ventre  $a  mhre^ 

8.— Bequest  of  1,000Z.  « to  each  of  the  three 
children  of  my  niece."  At  the  date  of  the  will 
the  niece  had  three  children,  and  a  fourth  child 
was  en  ventre  sa  nihre : — Held,  that  each  fourth 
child  was  not  enfitled.  Jn  re  Emeri/s  Eti<Ue. 
Jonei  V.  Enter y^  Law  Rep.  3  Ch.  D.  300. 

9. — To  a  gift  equally  between  fatlier,  mother, 
brothers  and  sifters  of  the  testatrix  was  added 
a  direction  that  the  shares  of  brothers  should 
not  vest  till  they  attained  twenty-one,  nor  of 
sisters  till  they  attained  that  age  or  married : — 
Held,  that  brothers  and  sisters  constituted  only 
one  class,  and  a  child  en  ventre  sa  mere  not  bom 
at  the  time  of  ascertaining  the  class  did  not 
participate.  Garratt  v.  Weekt,  45  Law  J.  Rep. 
Chanc.  193. 

10. — A  gift  to  **  children  "  (meaning  illegiti- 
mate childbren)  held  to  include  a  child  en  ventre 
$a  mh^  at  the  date  of  the  gift.  Crook  v.  HilU 
46  Law  J.  Rep.  Chanc  11 9 ;  Law  Rep.  3  Ch.  D. 
773. 

[And  see  H  16  infra.] 

(fi)  Itlegitifnate  children^  whether  entitled. 

11. — Illegitimate  children  are  not  included  in 
the  word  "  children  ''  in  a  will,  unless,  when  the 
facts  are  ascertained  and  applied,  some  repug- 
nancy or  inconsistency,  and  not  merely  some 
violation  of  a  moral  obligation  or  of  a  probable 
intention,  would  result  from  their  exclusion. 
For  the  word  "  children  "  me&nsjrritna  facie  legi- 
timate children,  as  much  as  if  the  very  word  legi- 
timate had  been  introduced  before  it.  Dorin  v. 
Dorin  (H.L.),  45  Law  J.  Rep.  Chanc.  652 ;  Law 
Rep.  7  E.  &  I.  App.  668. 

The  order  being  made  on  an  appeal  from  a 
decree  of  one  of  the  Vice- Chancellors  given  in 
favour  of  the  illegitimate  children,  the  costs  of 
idl  parties  to  the  appeal  were  directed  to  be  paid 
out  of  the  estate.    Ibid. 

12. — A  testator  by  his  will  gave  a  legacy  to  his 
daughter  A.,  « the  wife  of  J.  H.,"  for  her  life, 
and  after  her  death,  to  "  all  the  children  of  my 
said  daughter  A."  equally.  At  the  date  of  the 
will  the  testator's  daughter  was  living  with  J.  H. 
as  his  wife,  and  they  were  not  married  until  after 
testator's  death.  They  had  four  children,  three 
illegitimate,  who  acquired  the  reputation  of 
being  their  children,  and  one  legitimate.  One 
of  the  three  illegitimate  children  was  living  at 
the  date  of  the  will  and  testator's  death,  the 
other  two  being  bom  after  testator's  death : — 
Held,  that  the  legitimate  child  was  entitled  to 
the  whole  legacy.  In  re  Ayles*  Intsts,  45  Law 
J.  Rep.  Chanc.  223 ;  Law  Rep.  1  Ch.  D.  202. 

Remarks  upon  Occleston  v.  FiiUalave  (43  Law 
J.  Rep.  Chanc.  207 ;  Law  Rep.  9  Chanc.  147). 
Ibid. 

18. — Under  a  bequest  to  children  where  the 
circumstances  are  such  as  to  shew  that  there  are 
or  may  be  legitimate  children  illegitimate 
children  cannot  take.  Ellis  v.  Houston,  Law 
Bep.  10  Ch.  D.  236. 


Laier  v.  JBordem  (Law  Rep.  1  Ch.  D.  644) 
commented  upon.    Ibid. 

Inadmissibility  of  extrinsic  evidence  in  such 
cases.    Ibid. 

14. — Bequest  to  "  my  grandson  J.  (the  son 
of  my  daughter  A.  J.,  and  who  is  now  residing 
with  me)  of  the  sum  of  600^.,  to  be  paid  to  him 
if  and  when  he  should  attain  twenty-one,  with 
power  to  apply  the  income  in  the  meantime  for 
his  maintenance ;  but  if  he  died  under  twenty- 
one  the'600^  and  the  unapplied  income  to  go  in 
augmentation  of  the  legacy  of  2,0002.  herein- 
after bequeathed  in  favour  of  the  children  and 
issue  of  my  said  daughter  A.  J."  The  testator 
gave  to  trustees  2,0002.,  to  be  accumulated  till 
the  expiration  of  twenty-one  years,  or  the  death 
of  A.  J.,  whichever  might  first  happen,  and 
then  directed  the  fund  and  its  accumulations  to 
be  divided  amongst  all  the  children  of  A.  J. 
who  should  be  then  living,  and  the  issue  of  such 
of  them  as  should  be  then  dead  per  stirpes.  He 
also  gave  two  sums  of  2,5002.  upon  trust  for  the 
children  and  issue  of  his  two  other  daughters 
respectively,  corresponding  with  the  trusts  of 
the  2,000/.  The  grandson,  who  was  illegiti- 
mate, attained  twenty-one,  and  survived  his 
mother :— Held  (by  the  Master  of  the  Rolls  and 
by  the  Court  of  Appeal),  that  the  grandson  J. 
was  not  entitled  to  share  in  the  2,0002.  Megson 
V.  ffindle  (App.),  Law  Rep.  15  Ch.  D.  198. 

(/)  Gift  to  A,  for  l^e  and  afterwards  to  his 

lawful  issue. 

15. — A  testator  bequeathed  a  moiety  of  his 
residuary  personalty  in  trust  for  his  son  W.  for 
life,  and  "  afterwards  to  his  lawful  issue."  W. 
died  leaving  four  children.  One  of  those  children 
was  then  married  and  had  a  child.  Another  of 
them,  who  was  then  a  spinster,  married  ten  days 
after  W.'s  death,  and  had  a  child  bom  about  six 
months  after  that :— Held,  first,  that  W.  took  a 
life  interest  only  in  the  property,  with  remainder 
to  his  lawful  issue  living  at  his  death,  or  born 
within  due  time  after ;  second,  that  all  W.'s 
descendants,  however  remote,  bom  in  his  life- 
time or  within  due  time  after,  took  vested  inte- 
rests as  joint  tenants  in  the  property  at  their 
birth;  but  that  those  only  who  survived  W. 
were  entitled;  and  third,  that  the  child  en 
ventre  of  the  daughter  who  was  not  married  at 
W.'s  death  could  not  share  in  the  bequest.  In 
re  Corlass's  Trusts^  45  Law  J.  Rep.  Chanc.  118; 
Law  Rep.  1  Ch.  D.  460. 

(^)**  Family. " 

16. — A  testamentary  gift  by  a  married  man 
to  his  "  family  "  is  a  gift  to  his  children  to  the 
exclusion  of  his  wife.  In  re  Sutchinson  and 
Tenant,  Law  Rep.  8  Ch.  D.  640. 

17, — The  primary  legal  meaning  of  the  word 
<•  family  "  in  a  will  is  the  children  (if  any)  of  the 
person  whose  family  is  spoken  of,  and  there  must 
be  a  special  context  to  give  the  word  a  different 
meaning.  IHgg  v.  Clark,  45  Law  J.  Rep.  Chanc 
849 ;  Law  Rep.  3  Ch.  D.  672. 
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A  testator,  by  will  in  1851,  gave  aU  his  property 
(chiefly  freehold  estate)  to  trustees  on  trust  for 
his  wife  for  life,  and  on  her  death  to  be  equally 
divided  amongst  his  family  then  living.  The 
testator  had  grandchildren  living  at  the  date  of 
the  will.  On  the  wife's  death  there  were  living 
children,  grandchildren  and  great-grandchildren 
of  the  testator : — Held,  that  the  children  then 
living  were  exclusively  entitled.    Ibid. 

18, — Devise  and  bequest  to  testator's  widow 
for  the  term  of  her  natural  life,  "  and  to  be 
distributed  to  the  testator's  family  at  her 
decease,  as  she  might  think  proper :"  — Held, 
that  the  power  of  distribution  was  not  testa- 
mentary only,  but  was  exerciseable  by  deed,  and 
that,  under  the  word  "  family,"  an  illegitimate 
child,  whom  the  testator  had  treated  and  re- 
cognised as  a  child,  was  included  as  an  object  of 
the  power.  Freela/nd  v.  Pea/non  (36  Law  J.  Rep. 
Chanc.  374 ;  Law  Eep.  3  Eq.  668)  disapproved 
of.  Htmble  v.  JBonman,  il  Law  J.  Rep.  Ghana 
62. 

[See  1 16,  infra.] 

(t)  "7w«<?." 

19.— Bequest  of  a  fund  subject  to  life  in- 
terests in  trust  "for  the  lawful  issue  of  H. 
surviving  him,  equally  to  be  divided  between 
them,  if  more  than  one,  share  and  share  alike, 
and  if  but  one,  then  for  such  only  child,"  with 
a  gift  over  "  in  default  of  issue  of  H.  becoming 
entitled"  to  the  fund:  — Held,  that  "issue" 
must  be  read  "  children."  In  re  Hopkim'  Tnuts^ 
47  Law  J.  Rep.  Chanc  672  ;  Law  Rep.  9  Ch.  D. 
131. 

20.— Bequest  to  A.  for  life,  and  after  his 
decease  to  B.  or  his  issue.  B.  having  died  in 
the  lifetime  of  A.,— Held,  that  all  his  issue 
living  at  the  death  of  A.  took.  Hbbgm  v.  NecUe 
(40  Law  J.  Rep.  Chanc.  36)  distinguished.  In 
re  Joneis  Mftate.  Hume  v.  Lloyd,  47  Law  J. 
Rep.  Chanc.  776. 

(A)  Next-of-kin, 

(1)  Exclusion  of  gpeoijled  persons, 

21.— Where  a  testator  directed  that  certain 
specified  persons  should  not  partake  of  any 
share  in  the  distribution  of  his  estate,  except 
what  was  given  to  them  by  his  will,  and  died 
intestate  as  to  his  residuary  estate,  —  Held, 
that  the  next-of-kin  other  than  the  specified 
persons  were  entitled  to  the  residue.  Bund  v. 
(yreen,  Law  Rep.  12  Ch.  D.  819. 

(2)  Gift  to :  class,  wlien  to  be  a^certmned, 

22. — A  testator  gave  3,000Z.  Consols  upon 
trust  for  his  daughter  S.  for  life,  with  remain- 
der to  her  children  living  at  her  decease,  and  in 
default  of  issue  surviving  her,  he  gave  life  in- 
terests in  the  same  to  such  of  his  other  daugh- 
ters as  should  then  be  living  and  to  the  survivor 
and  survivors,  with  remainder  to  the  children 


of  the  last  survivor,  or  in  default  of  such  chil- 
dren, "  to  such  person  or  persons  as  will  then 
be  entitled  to  receive  the  same  as  my  next-of- 
kin  under  the  Statute  for  the  Distribution  of  In- 
testates' Estates."  The  last  surviving  daughter 
died  without  issue: — Held  (following  Bullock 
V.  Downes,  9  H.L.  Cas.  1),  that  the  representa- 
tives of  those  who  were  the  testator's  next-of- 
kin  at  the  time  of  his  death  were  entitled  to 
the  fund.  Mortimore  v.  Mortimore  (H.L.),  48 
Law  J.  Rep.  Chanc.  470 ;  Law  Rep.  4  App.  Cas. 
449. 

Decision  of  the  Court  of  Appeal  (47  Law  J. 
Rep.  Chanc.  134  ;  Law  Rep.  7  Ch.  D.  322,  nom. 
Mortimore  v.  Slater)  affirmed.    Ibid. 

(3)  Gift  to  heirs  or  next-qf-kin  of  A. 

28. — A  testatrix  bequeathed  her  real  and  per- 
sonal estate  to  trustees  upon  trust  to  convert 
and  pay  one-third  part  to  the  heirs  or  next-of- 
kin  of  J.  L.  deceased.  At  her  death  she  had  only 
personal  estate : — Held,  that  the  description  was 
intended  to  apply  to  one  and  the  same  class, 
and  the  gift  was  not  an  alternative  g^,  and  that 
the  description  was  sufficiently  answered  by  the 
statutory  next-of-kin  of  J.  L.  In  re  Thompson's 
Trusts,  48  Law  J.  Rep.  Chanc.  136 ;  Law  Rep. 
9  Ch.  D.  607. 

(4)  **  Legal  or  next-of-kin,** 

24. — A  testator  made  the  following  bequest : 
"The  property  I  bequeath  to  my  wife  to  be 
vested  in  the  Funds,  and  the  principal  at  her 
decease  to  be  equally  divided  among  my  sur- 
viving sons  and  daughters;  the  property  or 
share  I  leave  to  my  daughters  to  be  vested  in 
the  bank  in  their  own  name,  and  the  interest 
for  life  to  be  received  by  them,  to  remain  as 
jointure  for  their  use  in  case  of  their  marriage, 
untouchable  by  their  husbands,  but  to  de- 
scend to  their  legal  or  next-of-kin."  One  of  the 
testator's  surviving  daughters  married  E.,  out- 
lived her  husband,  and  died  without  issue  and 
intestate.  She  left  a  brother  and  sister,  and  a 
nephew  and  niece : — Held,  that  the  testator's 
daughter  was  not  entitled  to  the  bequest  abso- 
lutely, and  that  on  her  death  it  passed  to  her 
brother  and  sister  only  as  nearest  of  kin.  Harris 
v.  Newton,  46  Law  J.  Rep.  Chanc.  268. 

(Z)  Heirs. 
(1)  €Hft  of  real  estate  in  remainder. 

25. — A  testator  died  possessed  of  gavelkind 
land  at  S.  and  no  other  real  estate.  He  devised 
his  land  at  S.  and  all  other  his  real  estate  on 
trust,  with  an  ultimate  remainder  to  his  own 
right  heirs : — Held,  that  the  common  law  heir 
was  designated.  In  re  Garland,  Garland  v. 
Beverley  f  47  Law  J.  Rep.  Chanc.  711 ;  Law 
Rep.  9  Ch.  D.  213. 

26. — A  testator  devised  his  real  estato  to  trus- 
tees in  trust  to  permit  A.  to  receive  the  rents 
during  his  life ;  and,  upon  his  decease,  to  per- 
mit the  eldest  son  of  A.  to  receive  the  rents 
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during  his  life ;  and,  "  upon  the  deoeaae  of  such 
eldest  son,"  in  tnut  to  convey  the  estate  *<  to 
the  right  heir  mal«  of  A.  and  his  heirs."  A. 
survived  the  testator,  and  died  in  the  year  1867, 
leaving  B.  his  eldest  son  him  surviving.  The 
trustees  refusing  to  convey  the  legal  estate,  B. 
presented  a  petition  asking  for  a  vesting  order : 
— Held,  that  the  general  rule— that  the  heir  of 
a  person  named  in  a  will  must  be  ascertained  as 
soon  as  possible — applied;  that  B.  was  ascer- 
tained to  be  "  the  right  heir  male  of  A."  upon 
A.'s  death  in  1857 ;  and  that  he  was  therefore 
entitled  to  a  vesting  order.  In  re  Oraymm,  48 
Law  J.  Bep.  Chanc.  354. 

(2)  Oift  of  pertondlty, 

27. — ^Where  there  is  a  gift  of  personalty  to 
tenants  for  lif e»  with  renuiinder  to  their  lawful 
heir  or  heirs,  the  word  '*  heir  "  must  be  read  in 
its  ordinary  legal  sense,  unless  the  context  shews 
that  it  was  intended  to  haye  some  other  mean* 
ing.  amUk  V.  B^ttohsr^  48  Law  J.  Bep.  Chanc. 
136 ;  Law  Bep.  10  Ch.  D.  113. 

(3)  Oift  €f  hlended  retbkty  omdp&nonMf. 

28.  — (Hft  of  freeholds  and  leaseholds  to- 
gether to  daughter  of  S.  for  life,  remainder  to 
trustees  to  preserve,  remainder  to  her  first  and 
other  sons  successively  in  tail,  remainder  to  her 
daughters  as  tenants  in  common  in  tail,  and 
*<in  case  of  default  of  issue"  of  S.  to  *<the 
right  heirs  "  of  S.  '*  for  ever."  S.  died  a  widow, 
without  having  had  a  child: — Held,  that  she 
took  an  absolute  interest  in  the  leaseholds  dis- 
posable  by  her  will.  Comfari  v.  Brown,  48  Law 
J.  Bep.  Chanc.  318;  Law  Bep.  10  Ch.  D.  146. 

29. — A  testator  died  possessed  of  real  and 
personal  estate.  By  his  will  he  gave  the  in- 
come derivable  from  his  "  estate  and  effects  "* 
to  A.  for  Hfe,  and  continued  :  **  The  whole 
after  her  decease  goes  to  my  legal  heirs  and 
theirs  for  ever :" — Held,  that,  on  the  true  con- 
struction of  the  words  "  my  legal  heirs  and 
theirs  for  ever,"  the  heir-at-law  took  as  residu- 
ary legatee  of  the  personalty  as  well  as  realty, 
and  was  therefore  entitled  in  that  character  to 
a  grant  of  administration  with  the  will  an- 
nexed. In  the  goods  of  Dixon,  47  Law  J.  Bep. 
P.  D.  &  A.  57. 

80. — ^A  testatrix,  by  her  will  dated  in  1836, 
gave  all  her  personal  property  and  also  her 
real  property  to  trustees  on  trust  for  payment 
of  her  debts  and  legacies,  and  subject  thereto 
she  gave  "all  her  personal  and  real  property 
as  aforesaid  "  between  her  five  sisters  wmiinatimi 
and  the  survivors  of  them,  in  equal  shares  during 
their  lives  and  spinsterhood,  and  upon  the  death 
or  marriage  of  all  her  said  sisters,  she  directed 
that  her  **  said  property  should  be  divided  into  • 
equal  proportions  or  shares  between  her  bro-  . 
thers  and  sisters  then  living,  or  their  heirs." 
The  testatrix  had  twelve  brothers  and  sisters,  of 
whom  one  brother  died  before  the  testatrix  was 
born,  one  sister  died  before  the  date  of  the  will, 
two  brotlien  and  one  sister  died  in  the  lifetime 


of  the  testatrix  after  the  date  of  the  will,  and  fiie 
rest  survived  her.  The  last  survivor  was  one  of 
the  five  sisters  named  in  the  will,  who  died  a 
spinster : — Held,  first,  that  (notwithstanding  tiM 
will  was  before  the  date  of  the  Wills  Act),  ^e 
word  "  or  "  in  the  gift  in  remainder  could  not 
be  read  '*and,'*  and  that  there  wae  no  intes- 
tacy ;  secondly,  that  the  word  '<  heirs"  must  be 
construed  distributively,  so  as  to  mean  heirs- 
at-law  as  to  the  real  estate  and  statutory  next- 
of-kin  (including  widows)  as  to  the  personsi 
estate ;  thirdly,  that  such  heirs-at-law  and  next- 
of-kin  were  to  be  respectively  asoertained,  as 
regarded  brothers  and  sisters  who  predeceased 
the  testatrix  at  the  death  of  the  testetzix,  and 
as  regarded  those  who  survived  her  aft  their 
respective  deaths;  fourthly,  that  the  heir-al}- 
law  and  nexl^of-khi  of  the  brother  who  died  be- 
fore the  testatrix  was  bom  were  not  entitled  lo 
share ;  and,  fifthly,  that  the  hdr-at-law  and  next- 
of-kin  of  the  sister  who  died  before  the  date  of 
the  will,  as  well  as  the  heirs-at-law  and  next-of- 
kin  of  the  two  brothers  and  the  sister  who  died 
in  the  lifetime  of  the  testatrix  and  after  the 
date  of 'the  will,  were  so  entitled.  WingfiM 
V.  Wing  field,  47  Law  J.  Bep.  Chanc.  768  ;  Law 
Bep.  9  Ch.  D.  658. 

(m)  Second  etnuim. 

81. — ^A  gift  by  will  to  second  cousins  of  the 
testator  implies  only  to  persons  having  the  same 
great-grandfather  or  great-grandmother  as  him- 
self, unless  the  nature  of  the  gift  or  the  word- 
ing of  the  vrill  shews  that  other  persons  were 
meant  to  be  included.  Magett  v.  Magoftt  (2  Bro. 
C.C.  125)  explained.  In  re  Pa/rker.  Bentham  v. 
WUson,  49  Law  J.  Bep.  Chanc.  587 ;  Law  Bep. 
15  Ch.  D.  628 ;  affirmed  on  appeal,  60  Law  J. 
Bep.  Chanc.  639. 

(fi)  Exeewtorty  whether  taUng  henefieiallg, 

82. — ^A  testatrix  bequeathed  "to  the  executors 
or  executrixes  of  A."  100/.  A.  left  an  execu- 
tor and  two  executrixes,  who  all  died  in  the  life- 
time of  the  testatrix : — Held,  a  bequest  to  the 
legal  personal  representatives  of  A.  to  hold  on 
the  trusts  affecting  A.*s  estate.  Trethervg  v. 
Helya/r,  46  Law  J.  Bep.  Chanc.  125 ;  Law  Bep. 
4  Ch.  D.  63. 

83.— The  statute  of  11  Geo.  4.  and  1  Will.  4. 
c.  40,  has  not  introduced  any  new  rule  for  the 
construction  of  wills.  Its  effect  simply  is,  that 
an  executor  shall  no  longer  take  the  residue  by 
implication  of  law,  and  it  has  therefore  no  ap- 
plication where  there  is  an  express  gift  of  the 
residue  to  an  executor.  Williams  v.  Arkle  (H.L.), 
45  Law  J.  Bep.  Chanc.  590 ;  Law  Bep.  7  E.  &  I. 
App.  606. 

The  question  whether  the  executor  or  trustee 
under  a  will  is  to  take  in  that  capacity  only,  or 
is  to  take  the  beneficial  interest,  is  a  question 
of  intention  to  be  collected  from  the  whole  of 
the  will.    Ibid. 

A  testator  by  his  will  appointed  G.  A.  his  exe- 
cutor and  trustee,  but  in  case  G.  A.  idionld  die 
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in  his  (testator's)  lifetime,  then  he  appointed 
B.  ▲.  his  exeoator.  He  gave  certain  legades, 
Uiduding  legades  of  1,000^.  each,  to  G.  A.  and 
B.  A«,  2fiO(a.  to  a  g^eat-nephew,  lOOZ.  to  his 
wife,  lOOZ.  each  to  his  two  illegitimate  ohil- 
dreOf  and  after  the  gift  of  the  legacies  gave 
annuities  of  621.  each  to  his  wife  and  two  chil- 
dren, and  200/.  to  his  sistor,  and  subject  thereto 
he  gave  the  whole  of  his  real  estate  and  the 
resiaae  of  his  personal  estate  "unto  the  said 
G.  A.  for  all  my  estate  and  interest  therein  re- 
specUyely,  if  he  shall  be  aliye  at  my  decease, 
but  if  he  shall  die  in  my  lifetime,  then  "  to  the 
said  B.  A.  Ths  will  contained  powers  to  the 
trustee  to  continue  and  change  inyestments 
withouit  being  iiable  for  any  loss,  and  to  em- 
ploy accountants  and  receivers,  and  appointed 
him  guardian  of  the  testator's  children ;  and  it 
contained  a  general  direction  that  the  trustee 
should  have  all  the  powers  given  by  23  k  24 
Vict.  c.  146.  The  testator  died  leaving  no  legiti- 
mate issue,  and  his  sister  was  his  sole  heiress- 
at-law  and  next-of-kin  : — Held  (by  Lord  Cairns, 
L.Cv  and  Lord  Hatherley,  Loid  Chelmsford 
dissenting),  that  the  special  powers  and  direc- 
tions ^plicable  to  trustees  could  not  be  held 
to  qualify  the  express  devise  and  bequest  to 
G.  A.,  and  that  G.  A.  was  beneficially  entitled 
to  the  realty  and  residuary  personalty.    Ibid. 

(I)  What  Estatx  ob  Intbbest  PAflfOBB. 

(a)  Ettats  oftnutees. 

(1)  Trustees  whether  taUng  legal  estate, 

l.~A  testator  devised  all  his  real  estate  to  trus- 
tees, their  heirs  and  assigns,  to  hold  the  same  unto 
his  said  trustees,  their  heirs  and  assigns  for  ever, 
"  but  nevertheless  to  the  several  uses,  upon  the 
several  trusts,  and  subject  to  the  several  powers" 
thereinafter  declared,  namely,  to  the  use  of  his 
nephew  and  his  assigns  during  his  life,  and 
from  and  after  the  determination  of  that  estate 
to  the  use  of  such  child  or  children  of  his  said 
nephew  as  should  attain  the  age  of  twenty- 
one  years  as  tenants  in  common  in  fee,  with 
limitations  over.  The  tenant-for-life  was  di- 
rected to  repair  and  insure  certain  messuages 
forming  part  of  the  devised  estates,  and  in  case 
of  his  default  the  testator  <<  authorised  and  em- 
powered "  his  trustees  or  trustee  to  receive  the 
rents,  and  thereout  effect  such  repairs  and  in- 
surance. The  testator  also  **  empowered  "  his 
trustees  or  trustee  to  apply  all  or  any  part  of  the 
yearly  income  to  which,  under  any  of  the  de- 
vises or  bequests  thereinbefore  contained,  eadi 
or  any  infant  devisee  or  legatee  should  be  pre- 
sumptively or  otherwise  entitled,  towards  the 
maintenance  or  education,  or  otherwise  for  the 
benefit,  of  such  devisee  or  legatee  during  his  or 
her  minority.  By  a  codicil  of  even  date  with  the 
will,  the  testator  devised  certain  land  which  he 
had  contracted  to  sell  to  a  railway  company 
"unto  and  to  the  use  of"  his  trustees,  their 
heirs  and  assigns,  upon  trust  to  complete  such 
contract.  The  tenant-for-life  died,  leaving 
issue  four  children,  one  of  whom,  the  plaintiff. 


had  not  attained  the  age  of  twenty-one  at  the 
time  of  his  father's  death  .-—Held,  that,  having 
regard  to  the  provision  for  maintenance,  the  limi- 
tation in  &vour  of  the  children  of  the  testator's 
nephew  was  equitable,  and  that  the  contingent 
devise  to  the  plaintiff  therefore  took  effect. 
In  re  Berry's  Estate.  Berry  v.  Berry ^  47  Law 
J.  Bep.  Chanc.  182 ;  Law  Bep.  7  Ch.  D.  667. 

(2)  Eqmtahle  interest  oo-extenewe  mth  legal 

interest. 

2. — A  testator  devised  to  trustees  three  free- 
hold houses  in  trust  for  the  joint  benefit  of  his 
two  daughters ;  .  .  .  but  in  case  either  of  his 
daughtera  married  and  had  a  child  or  children, 
then  su(^  child  or  children  should  have  the 
mother's  share.  Both  daughters  married  and 
died  without  having  had  a  child : — Held  (affirm- 
ing the  decision  of  Malins,  V.C),  that  the  daugh- 
ters took  a  joint  and  equitable  estate  in  fee 
simple.  Yarrow  v.  Kmgktley  (App.),  47  Law  J. 
Bep.  Chanc.  874 ;  Law  Bep.  8  Ch.  D.  736. 

[[And  seel  14  infra.] 

(h)  Devise  before  Witts  Aat  without  words 
ef  li/mitation. 

8. — A  testator  by  will,  dated  1811,  devised 
certain  real  estate  to  A.  and  his  heirs,  but  if  A. 
left  no  issue,  then  on  A.'s  death  to  B.  and  her 
heirs ;  the  will  then  contained  a  further  devise  of 
the  same  estate,  if  B.  should  leave  no  issue,  to 
the  (^dren  **  then  living  of  C,  to  be  equally 
divided  among  them,  share  and  share  alike." 
A.  was  also  made  residuary  legatee.  A.  took 
the  estate,  and  died  without  issue;  B.  then 
took  the  estate,  and  died  vTithout  issue.  At 
the  time  of  B.'s  death  one  only  of  the  children 
of  C.  was  living,  but  she  had  died  before  action 
brought.  One  plaintiff,  as  devisee  of  A.,  and 
others  as  heirs  and  devisees  of  the  children  of 
C,  brought  ejectment  to  recover  the  estate 
devised  by  the  testator : — Held,  that  they  had 
no  title.  That  on  the  death  of  A.,  B.  took  an 
estate  in  fee,  subject  only  to  the  life  interest  of 
the  children  of  C.  to  arise  on  the  death  of  B. 
without  issue,  and  the  surviviil  of  some  of 
them.  That  on  B.'s  death,  the  survivor  of  C.'s 
children  took  an  estate  for  life  only,  and,  on  the 
latter's  death,  the  life  estate  created  by  the 
executory  devise  having  determined,  the  in- 
terest of  the  heirs  of  B.  became  absolute.  And 
further,  that  the  estate  of  B.  and  her  heirs 
never  having  been  divested  during  the  con- 
tinuance of  the  life  interest,  but  having  only 
been  liable  to  be  cut  down  pro  tanto,  there  was 
nothing  undisposed  of  on  the  death  of  the  sur- 
vivor of  C.'s  children  which  could  fall  into 
residuary  estate,  and  so  pass  to  the  devisees  of 
A.  Gatenby  v.  Morgan,  46  Law  J.  Bep.  Q.B. 
697 ;  Law  Bep.  1  Q.B.  D.  686. 

4.— A  testator,  by  will  dated  in  1832,  devised 
hereditaments  to  T.  for  life,  and  after  his 
decease  to  his  eldest  son  if  he  should  have 
attained  the  age  of  twenty-one  years,  or  so  soon 
as  he  should  arrive  at  that  age,  and  in  default 
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of  his  having  a  son,  he  gave  the  same  to  the 
eldest  son  of  H.  T.  died,  leaving  an  infant  son. 
One  of  the  Vice-Chanoellors  held  that  the 
infant  son  was  entitled  to  an  estate  for  life, 
contingently  on  his  attaining  the  age  of  twenty- 
one,  and  that  in  the  meantime  the  rents  and 
profits,  from  the  death  of  T.,  were  undisposed 
of.  But  upon  appeal  it  was  held  that  he  took  a 
vested  estate  in  fee,  with  an  executory  devise 
to  T.  in  tail,  if  his  son  should  die  under  twenty- 
one.  Andrew  v.  Andrew  (App.),*  46  Law  J. 
Rep.  Chanc.  232;  Law  Rep.  1  Ch.  D.  410. 

(c)  Rule  in  SheUey^g  Que. 

5.— A  testatrix  devised  real  estate  (of  which 
the  legal  estate  was  outstanding)  to  trustees 
during  the  life  of  A.,  upon  trust  to  pay  her  the 
rents ;  with  an  ultimate  remainder,  if  B.  should 
die  in  the  lifetime  of  A.,  to  the  heirs  of  A.  A. 
and  B.  were  both  living: — Held,  that,  as  A.'s 
life  estate  and  the  remainder  to  her  heirs  were 
both  equitable,  the  two  estates  united  according 
to  the  rule  in  Shelley's  case ;  and  A.  took  an 
equitable  contingent  remainder  in  fee.  Orofit 
V.  Middleton  (2  Kay  k  J.  135)  dissented  from. 
In  re  WMte,  47  Law  J.  Rep.  Chanc  86 ;  Law 
Rep.  7  Ch.  D.  201,  nom,  in  re  White  and  Bindley. 

{d)  Estate  for  life  or  ahtolvte  interest. 
(1)  Abioliite  ff\ft,  whether  out  dawn. 

6.-~A  testator  bequeathed  certain  specified 
goods  and  all  other  his  personal  estate  to  his 
wife,  and  after  devising  his  real  estate  to  his 
wife  for  life,  with  divers  limitations  over,  he 
bequeathed  the  residue  of  his  personal  estate  in 
trust  for  his  children  or  their  issue,  and  in  de- 
fault for  his  brothers  and  sisters  and  their 
issue  as  therein  mentioned  : — Held,  having 
regard  also  to  the  general  scope  of  the  wiU 
(affirming  the  decision  of  Hall,  V.C),  that  the 
wife  took  only  a  life  interest  in  the  personal 
estate.  In  re  Bagthafte^i  Trmti  (App.),  46  Law 
J.  Rep.  Chanc.  667. 

7. — A  testator  gave  and  devised  to  his  brother 
all  his  real  and  personal  estate  and  effects 
whatsoever  and  wheresoever,  with  full  power 
to  dispose  thereof  by  deed  or  will,  and  then 
provided  that  if  his  brother  should  not  dispose 
thereof  the  real  estate  should  go  to  H.  for  life, 
with  numerous  limitations  over.  He  then  be- 
queathed his  furniture,  &c.,  to  executors,  as 
heirlooms,  and  gave  all  the  residue  of  his  estate 
and  effects  to  the  executors  upon  trust,  after 
the  decease  of  the  survivor  of  his  brother  and 
himself,  to  sell  and  dispose  thereof,  and  invest 
in  other  real  estates  to  be  settled  to  the  same 
uses  as  he  had  declared  concerning  the  real 
estates  devised  by  his  will,  with  powers  of  invest- 
ment in  the  meantime.  The  testator's  brother  died 
before  the  testator.  On  the  death  of  the  testator 
in  1803  H.  entered  into  possession,  and  held  the 
estates  till  his  death  in  186^.  On  the  death  of 
H.  the  persons  entitled  under  his  will  took  pos- 
session of  the  property,  which  was  then  claimed 
by  the  persons  entitled  under  the  limitations 


in  the  will  of  the  original  testator : — ^Held  (re- 
versing the  decision  of  the  Master  of  the  Rolls), 
that  though  the  first  clause  in  the  will  amounted 
to  an  abfiK>lute  gift,  the  whole  will  shewed  a 
clear  intention  to  give  the  testator's  brotiier  an 
estate  for  life  only  with  a  power  of  appoint- 
ment, and  that  as  that  power  of  appointment 
had  not  been  exerdsed,  the  limitations  over 
took  effect.  In  re  Stringer,  Shaw  v.  Ford 
(App.),  46  Law  J.  Rep.  Chanc.  633 ;  Law  Rep. 
6  Ch.  D.  1. 

Semble,  that  if  no  such  intention  had  ap- 
peared on  the  will,  the  limitations  over  would 
have  taken  effect,  as  the  brother  died  in  the 
lifetime  of  the  testator.    Ibid. 

Bughei  V.  EUis  (20  Beav.  193;  24  Law  J. 
Rep.  Chanc.  361)  and  Oreated  v.  QreaUd  (26 
Beav.  621 ;  28  Law  J.  Rep.  Chanc.  766)  doubted. 
Ibid. 

8.— Gift  of  all  the  testator's  property  to  his 
wife  *<  absolutely  with  full  power  to  dispose  of 
the  same  as  she  may  think  fit  for  the  benefit  of 
my  family,  having  full  confidence  that  she  will 
do  so,"— Held,  an  absolute  gift.  In  re  ButeK- 
%/nMon  and  Tenant,  Law  Rep.  8  Ch.  D.  640. 

Zamhe  v.  Barnes  (40  Law  J.  R^.  Chana  447 ; 
Law  Rep.  6  Chanc.  697)  followed.    Ibid. 

0.— Where  a  testatrix  by  will  gave  realty  and 
personalty  to  A.  absolutely,  and  by  a  codicil 
gave  all  her  property  which  might  be  remaining 
at  A.'s  death  to  B.,— Held,  that  the  oodidl  cut 
down  A.'s  interest  to  a  life  estate.  Btbhens  v. 
Pottery  Law  Rep.  10  Ch.  D.  783. 

10. — A  testator  devised  and  bequeathed  all 
his  real  and  personal  estate  to  his  widow  '*  for 
the  term  of  her  natural  life,  to  be  disposed  of 
as  she  might  think  proper  for  her  own  use  and 
benefit,  according  to  the  nature  and  quality 
thereof,"  and  "in  the  event  of  her  decease, 
should  there  be  anything  remaining  of  the  said 
property  or  any  part  thereof,"  he  devised  and 
bequeathed  "  the  said  part  or  parts  thereof  "  to 
certain  named  persons: — Held  (affirming  the 
dedsion  of  HaU,  V.C,  49  Law  J.  Rep.  Chanc. 
16  ;  Law  Rep.  13  Ch.  D.  144),  that  the  widow 
had  no  power  of  disposition  by  will ;  and  that 
on  her  death  the  property  went  to  the  persons 
named.  The  Court  expressed  a  strong  opinion 
that  the  widow  took  only  a  life  estate  in  the 
property,  with  the  power  of  enjoying  the  pro- 
perty in  specie.  In  re  Thomson's  Estate.  Ber- 
ring  v.  Barrow  (App.),  49  Law  J.  Rep.  Chano. 
622  ;  Law  Rep.  14  Ch.  D.  263. 

(2)  6Hft  of  farming  implements  and  stoeh. 

11.— A  testator  gave  all  his  estate, "  including 
all  my  farming  implements  and  stock,  live  and 
dead,"  to  his  wife  for  life,  and  after  her  decease 
to  his  children.  And  he  declared  that  his  wife 
should  "  not  be  liable  to  account  for  any  dimi- 
nution "  in  the  farming  implements  and  stock : 
— Held,  that  the  wife  took  the  farming  imple- 
ments and  stock  absolutely.  Breton  v.  Moe- 
iett,  47  Law  J.  Rep.  Chanc.  764;  Law  Rep. 
9  Ch.  D.  96. 
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(0)  Ettate  tail. 
(1)  Bvle  in  WHd^i  Com, 

12.— The  rnle  in  WiUF$  Cote,  if  only  a  rnle 
of  construction,  is  an  established  rule  which 
cannot  be  departed  from,  and  although  the 
primary  sense  of  the  word  "  children  "  is  issue 
of  the  first  generation,  yet  that  sense  is  dis- 
placed. The  rule  in  WiLd^i  Ca»e  is  applic- 
able when  the  word  becomes  a  word  of  limita* 
tion.  Clifford  v.  Koe  (H.L.  Ir.),  Law  Rep.  6 
App.  Cas.  447. 

Therefore  imder  a  gift  to  testator's  *'8on 
A.  and  to  his  children  lawfully  begotten,"  A. 
was  held  to  take  an  estate  tail,  notwith- 
standing that  the  will  contained  a  discretionary 
power  to  A.  *'  arriving  at  the  possession  of  this 
landed  property "  to  dispose  of  it  by  his  will 
amongst  his  children,  and  that  the  word 
'*  children  "  was  used  in  another  part  of  the  will 
as  referring  only  to  sons  and  daughters.    Ibid. 

(2)  Implied  estate  tail  in  remainder. 

[See  H  1,  supra.] 

Cypres  :  remoteness :  gift  to  A.  for  life  with  re- 
maAnder  to  her  unborn  children  and  children's 
children,   [See  Remoteness,  6.] 

(/)  ^ft  ^y  implication. 

18. — A  testator  bequeathed  16,0002.  to  trustees 
upon  trust  to  pay  ihe  income  of  8,0002.,  part 
thereof,  to  his  daughter  A.  for  life,  for  her 
separate  use,  with  remainder  to  her  children 
equally  on  attaining  twenty-one,  and  to  pay 
the  income  of  the  other  8,0002.  to  his  daughter 
S.  for  Hfe,  <'in  the  same  manner  in  every 
respect  as  before  directed  as  to  his  daughter  A., 
it  being  his  intention  that  his  said  daughters' 
fortunes  should  not  be  subject  in  any  manner 
to  the  control  of  their  husbands."  And  after 
bequeathing  6,0002.  in  trust  for  one  of  his  sons 
for  life,  with  remainder  to  his  children,  the  tes- 
tator charged  part  of  his  real  estate  with  the 
said  sums  of  16,0002.  and  6,0002.,  and  em- 
powered his  trustees  to  apply  the  income  of 
"  the  said  sums  of  16,0002.  and  8,0002.  for  the 
maintenance  and  education  of  his  said  daughters' 
or  sons'  children."  The  testator's  daughter  S.  died 
leaving  four  children  who  attained  twenty-one : 
— Held,  that  those  children  took  the  secondly- 
mentioned  8,0002.  by  implication.  Sweeting  v. 
Prideaux,  46  Law  J.  Rep.  Chanc.  878;  Law 
Rep.  2  Ch.  D.  413. 

14. — A  testator,  without  expressly  devising 
his  real  estate,  empowered  his  trustees  and  exe- 
cutors to  manage  and  to  sell  and  invest  the 
proceeds.  He  directed  them,  under  the  manage- 
ment of  his  wife,  to  carry  on  his  farm  for  the 
maintenance  of  his  family,  and  subject  to 
that  trust  directed  his  r^  and  personal 
estate  to  be  held  on  trust  for  his  children 
equally,  some  of  whom  were  to  bring  into 
hotchpot  property  of  their  own: — Held,  that 
the  trustees  had  the  legal  estate  in  the  realty, 
and  on  the  death   of    the  wife,   though  the 

Digest,  1875-1880. 


children  were  all  of  age,  could  sell  and  convey. 
Cooke  V.  Simpton,  46  I^w  J.  Rep.  Chanc.  463. 

15. — A  testator,  who  died  in  1837,  devised 
and  bequeathed  all  his  real  and  personal  pro- 
perty to  his  executors  upon  trust  for  sale  and 
payment  of  his  debts  and  l^acies,  and  directed 
that  after  the  death  of  his  wife  and  after  the 
payment  of  all  debts  and  legacies,  the  whole 
residue  of  all  his  remaining  property  should  be 
divided  into  twelve  portions,  three  of  which 
should  be  given  **  to  the  children  of  my  late 
aunt,  Mrs.  M.,  equally  among  them,  the  descen- 
dants (if  any)  of  those  who  may  have  died, 
being  entitled  to  the  benefit  which  their  de- 
ceased parent  would  have  received,  had  he  or 
she  been  then  alive."  The  remaining  shares 
were  given  **  to  the  children  and  descendants  " 
of  other  aunts.  "  And  if  there  should  be  no 
children  or  lawful  descendants  of  his  aunts 
above-named  remaining  at  the  time  those  be- 
quests should  become  payable,"  the  testator 
directed  that  the  portions  destined  for  such  of 
them  should  be  placed  in  his  residuary  fund. 
The  testator  decliured  that  it  should  not  be  in- 
cumbent on  his  executors  to  pay  the  legacies 
sooner  than  two  yea^  after  his  death,  nor  should 
the  division  of  his  residuary  property  among 
his  relatives  be  made  until  two  years  ^fter  the 
death  of  his  wife.  He  then  directed  that  the 
surplus  moneys  arising  from  the  sale  of  his  real 
estate  should  be  invested  to  provide  for  the 
annuity  of  7002.  to  which  his  wife  was  entitled 
under  her  marriage  settlement.  The  wife  died 
in  1876.  Certain  of  the  children  of  the  aunts 
were  the  testator's  co-heirs,  and  certain  children 
of  the  aunts  his  next-of-kin.  The  children  of 
the  aunts  were  all  dead,  but  many  of  them  had 
left  children  or  grandchildren : — Held  (affirming 
the  decision  of  Hall,  V.C.,  46  Law  J.  Rep. 
Chanc.  630 ;  Law  Rep.  6  Ch.  D.  984),  that  the 
testator's  widow  did  not  take  a  life  estate  by 
implication,  as  a  gift  to  the  testator's  heir-at- 
law  or  next-of-kin  jointly  with  others  after  the 
death  of  A.  does  not  imply  the  gift  of  a  life 
estate  to  A.  Held  (reversing  the  decision  of 
Hall,  V.C),  that  the  gift  to  the  descendants  of 
children  of  the  aunts  was  not  confined  to  the 
children  of  those  children.  Rou  v.  Boss  (20 
Beav.  646)  followed.  The  rule  of  Sibley  v. 
Perry  (7  Ves.  622)  discussed.  JRalph  v.  (7ar- 
riok  (App.),  48  Law  J.  Rep.  Chanc.  801 ;  Law 
Rep.  11  Ch.  D.  873. 

Notice  given  by  one  of  the  respondents  to  the 
appeal,  under  Older  LVIII.  rule  6,  of  his  inten- 
tion "  to  contend  that  the  decision  of  the  Court 
below  should  be  varied,"  the  appellant  having 
no  interest  in  the  point,  held  a  proper  notice. 
Ibid. 

Implication  o/cross  remainders.  [See  N  8  infra.] 

(^)  Implied  revocation  of  will. 

16. — ^Will  devising  freeholds  in  a  certain 
county  upon  certain  trusts  and  bequeathing 
8,0002.  to  trustees  to  purchase  lands  in  that 
county  to  be  held  upon  the  same  trusts.    Codicil 
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revokiiig  the  devise  of  freeholds  and  deolaring 

other  trusts  without  referring  to  the  8>000l., 

Held,  no  implied  revocation  of  the  bequest  of 
the  3,000/.  Bridget  v.  Straohan,  Law  Bep.  8 
Ch.  D.  658. 

(K)  Precatory  Trusts. 
[See  Trust,  A  10-12.] 

(L)  Vbstino:  Gift  over. 

(a)  FaUwe  of  life  ettate :  aeceleratum  cf 

remainder. 

1. — Gift  of  real  and  personal  estate  to  tes- 
tator's daughter  A.  for  life,  and  after  her 
decease  the  property  to  be  equally  divided 
among  her  children  on  their  becomii^  of  age. 
A.  was  an  attesting  witness : — Held,  that  the 
gift  to  her  children  being  a  remainder  was 
accelerated  and  took  effect  at  the  testator's 
death.    JuU  v.  Jacohty  Law  Bep.  3  Ch.  D.  703. 

[And  see  1 7  supra ;  Will  Formalities,  21.] 

ifi)  Direction  at  to  vesting  of  shares. 

2. — A  testator  bequeathed  a  sum  of  money  to 
trustees  upon  trust  for  investment,  and  pay- 
ment of  tiie  dividends  in  moieties  to  his  two 
daughters  respectively  for  life,  and  after  their 
respective  deceases  leaving  issue,  or  other  lineal 
descendants  her  or  them  surviving,  to  pay, 
assign  and  transfer  the  principal  unto  her  diild 
or  children,  or  other  lineal  descendants  per 
stirpes^  as  they  should  respectively  attain  the 
age  of  twenty-one  years ;  but  the  shares  of  the 
children  to  be  absolute  vested  interests  imme- 
diately on  the  decease  of  their  parent,  and 
transmissible  to  their  executors  or  administrators 
respectively,  with  a  gift  over  in  case  of  the 
death  of  either  daughter  without  issue  or  lineal 
descendants  her  surviving.  Three  of  A.  W.*s 
children  died  in  her  lifetime  without  issue : — 
Held  (reversing  the  decision  of  one  of  the  Vice- 
Ghancellors),  that  their  representatives  were  not 
entitled  to  share  in  the  trust  fund.  8elby  v. 
Whittaker  (App.),  47  Law  J.  Bep.  Chanc.  121 ; 
Law  Bep.  Bep.  6  Ch.  D.  239. 

(e)  Gift  to  person  or  class  at  given  age. 

(1)  Whether  vested  or  contingent. 

(i)  Contingent  remainder  or  vested  estate, 

8. — Devise  of  real  estate  to  A.  for  Ufe,  and 
in  the  event  of  leaving  a  son  bom  or  to  be  born 
in  due  time  after  his  decease,  who  should  attain 
twenty-one,  then  to  such  son  and  his  heirs,  if 
he  should  attain  that  age ;  but  in  case  A.  should 
die  without  leaving  a  son  who  should  live  to 
attain  twenty-one,  then  over.  A.  died  leaving  a 
son  seven  years  old: — Held,  that  the  devise  to 
the  son  of  A.  was  not  contingent,  but  vested, 
subject  to  be  divested  on  his  dying  under 
twenty-one.  Afuskett  v.  JEaton,  45  Law  J.  Bep. 
Chanc.  22 ;  Law  Bep.  1  Ch.  D.  435. 


(ii)  Gift  <if  interest  for  maimtmumce, 

4.— A  gift  to  a  class  or  an  individual  on  at- 
taining a  given  age,  which  standing  alone  is 
contingent,  is  vested,  if  aocompanied  by  a  gift 
of  the  whole  income,  for  the  benefit  of  the  class 
or  individual  during  the  interval.  In  re  HoVs 
Estate.  Balding  v.  StrugneU,  45  Law  J.  Bep. 
Chanc.  208. 

A  testatrix  directed  the  trustees  of  her  will, 
after  the  death  of  a  tenant-for-life,  to  transfer 
a  fund  to  the  children  of  A.  in  equal  shares, 
upon  their  respectively  attaining  twenty-one, 
the  interest  of  the  fund  to  be  applied  for  their 
maintenance  until  they  should  respectively  at- 
tain that  age  -.—Held,  that  the  gift  of  the  interest 
created  a  vested  interest  in  the  capitaL    Ibid. 

5. — Bequest  of  a  fimd  to  trustees  in  trust 
for  A.  and  his  wife  during  their  joint  lives  and 
the  life  of  the  survivor,  and  after  the  decease 
of  the  survivor,  upon  trust  to  pay  and  i^ply  the 
interest  thereof,  or  so  much  thereof  as  the 
trustees  should  think  proper,  in  the  nudnte- 
nance,  education  and  bringing  up  of  their  child 
and  childrcm  during  their  respective  minorities, 
and  upon  their  attainment  to  the  age  of  twenty- 
one  years,  to  pay  and  divide  the  same  principal 
sum,  and  the  aocumulations  thereof,  onto  and 
equally  among  such  child  or  children,  and  if 
there  should  be  no  such  child,  to  A.  absolutely. 
A.  and  his  wife  had  four  children,  of  whom  two 
attained  twenty-one  and  the  remainder  died  in 
infancy : — ^Held,  that  (inasmuch  as  the  trust  for 
maintenance  did  not  apply  to  the  income  of  the 
whole  fund)  the  gift  to  the  children  of  A.  was 
contingent  upon  their  respectively  attaining 
twenty-one,  and  that  the  two  who  died  under 
that  age  were  therefore  excluded  from  partici- 
pation. I\fx  V.  Iha  (Law  Bep.  19  Eq.  286)  con- 
sidered and  distinguished.  In  re  €Mmshaw*s 
Trusts,  48  Law  J.  Bep.  Chanc.  399 ;  Law  Bep. 
11  Ch.  D.  406. 

6. — A  testator  gave  the  proceeds  of  sale  of 
his  real  and  residuary  personal  estate  upon 
trust  for  **  all  his  ohildren,  or  any  his  child,  ^o, 
being  sons  or  a  son,  should  attain  twenty-five, 
or,  being  daughters  or  a  daughter,  should  attain 
twenty-one  or  marry,  and  if  more  than  one,  in 
equal  shares,  and  to  be  divided  and  paid  on  the 
youngest  of  his  said  children  attaining  twenty- 
one."  The  testator  empowered  his  trustees  to 
apply  "  the  whole,  or  such  part  as  they  should 
think  fit,  of  the  annual  income  to  which  any 
child  should  be  entitled  in  expectancy  towards 
the  maintenance  or  education  of  such  child." 
The  testator  had  two  children  only — ^a  son,  now 
aged  twenty-three,  and  a  daughter,  now  aged 
twenty-one : — Held,  that  the  interest  of  the  son 
was  not  vested,  but  contingent  on  his  attaining 
twenty-five.  Fox  v.  Ibx  (Law  Bep.  19  Eq.  286) 
distinguished  and  commented  on.  Defcar  v. 
Broohsy  49  Law  J.  Bep.  Chanc.  374 ;  Law  Bep. 
14  Ch.  D.  629. 

(2)  Period  cf  vesting. 
7. — Gift  by  will  to  nieces  on  their  attaining 
twenty-one,  or  marrying  vrith  the  consent  of 
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their  parents,  held  to  vest  on  the  eldest  niece 
marrying  under  twenty-one  with  the  consent  of 
her  only  surviving  parent.  Decision  of  the 
Master  of  the  Bolls  (45  Law  J.  Bep.  Chanc. 
217)  reversed.  Danmn  v.  OUver-Massey  (App.), 
45  Law  J.  Bep.  Chana  519 ;  Law  Bep.  2  Ch.  D. 
763. 

8. — A  testator  gave  the  income  of  his  real 
and  residuary  personal  estate  in  trust  for  his 
wife  for  life,  and  on  her  death  to  apply  the  in- 
come for  the  maintenance,  &o.,  of  his  children 
then  living,  and  of  the  issue  of  any  child  then 
deceased,  per  stirpes,  until  his  youngest  sur- 
viving child  should  have  attained  the  age  of 
twenty-one  years,  and  when  his  youngest  sur- 
viving child  should  have  attained  the  age  of 
twenty-one  years  to  sell  his  real  estate  and 
stand  possessed  of  the  money  arising  there- 
from, and  the  personal  estate,  in  trust  for  his 
child  or  children  then  living,  and  the  issue  then 
living  of  any  child  or  children  dying  before 
that  period,  as  tenants  in  common,  per  ttirpet. 
The  testator's  youngest  child  attained  twenty- 
one  years  in  the  lifetime  of  the  widow :— Held 
(affirming  the  decision  of  the  Master  of  the 
Bolls),  that  the  period  of  vesting  was  postponed 
till  the  death  of  the  widow.  In  re  Deigkton't 
Settled  Eitatp  (App.),  45  Law  J.  Bep.  Chanc. 
826 ;  Law  Bep.  2  Ch.  D.  783. 

(<0  Gift  on  marriage  nUh  content  of  parents, 
[See  No.  7  supra.] 

(e)  Gift  in  remainder  after  life  interestt  in 

moietiei, 

9. — A  testatrix  bequeathed  the  income  of  one 
moiety  of  residue  to  her  daughter  A.  for  life, 
and  of  the  other  to  her  daughter  B.  for  life, 
with  a  direction  to  her  trustees  to  stand  pos- 
sessed of  one  moiety  from  and  after  A.'8  death, 
and  the  other  moiety  from  and  after  B.'s  death, 
in  trust  to  divide  among  all  the  children  of  A. 
living  at  her  death,  and  the  issue  then  living  of 
any  children  of  hers  who  should  have  died  in 
her  lifetime,  and  all  the  children  of  B.  living  at 
her  death,  and  the  issue,  &c.  (as  before) : — Held, 
that,  notwithstanding  the  inconvenience  of  keep- 
ing the  fund  in  suspense  from  the  death  of  one 
daughter  to  that  of  the  other,  the  whole  fund 
must  be  divided  per  capita  among  the  children 
of  both  daughters.  Swdbey  v.  Qoldie  (App.), 
Law  Bep.  1  Ch.  D.  380. 

10.— A  testator  gave  to  Mrs.  B.  and  M.  P. "  each 
a  moiety  of  the  interest"  of  certain  invested 
moneys,  and  also  gave  to  the  said  Mrs.  B.  and  M.  P. 
**  each  a  moiety  of  the  rents  "  of  his  freehold 
estate,  "  and  at  the  death  of  the  last  survivor  " 
of  them,  directed  the  said  investments  and 
property  to  be  sold,  and  the  proceeds  to  be 
equally  divided  between  his  surviving  nephews 
and  nieces  :— Held,  that  on  the  death  of  M.  P. 
there  was  an  intestacy  as  to  one  moiety  of  the 
interest  and  rents  during  the  Ufe  of  Mrs.  B. 
Ronmd  v.  Pickett,  47  Law  J.  Bep.  Chanc.  631. 


(/)  Gift  over  on  second  marriage. 
11. — A  gift  over,  though  in  terms  contingent 
on  the  marriage  of  the  donee  of  the  preceding 
estate,  will  take  effect  on  the  determination  of 
that  estate  by  death,  notwithstanding  that  the 
donee  of  the  preceding  estate  takes  an  interest 
under  the  gift  over.  POe  v.  Slater  (5  Sim.  411) 
disapproved.  UnderhiU  v.  Roden,  46  Law  J. 
Bep.  Chanc.  266 ;  Law  Bep.  2  Ch.  D.  474. 

(^)  GHft  over  on  death  of  legatee  before  reoeivmg 


12. — By  will  the  proceeds  of  sale  of  residu- 
ary estate  were  given,  subject  to  the  payment 
of  certain  legacies  and  annuities  to  K.  and  G., 
equally  as  tenants  in  common,  with  a  proviso 
that  if  K.  should  die  before  he  should  "  have 
actually  received  "  the  whole  of  his  share  of  the 
residue,  and  without  leaving  issue,  then  and  in 
such  case,  and  whether  the  same  should  have 
become  due  and  payable  or  not,  his  share,  or  so 
much  thereof  as  he  should  not  have  actually  re- 
ceived, should  go  over  to  G.  E.  died  without 
issue,  before  receiving  any  part  of  his  share, 
but  having  survived  the  testatrix : — Held,  that 
the  gift  over  in  favoar  of  G.  was  valid  and  took 
effect  on  E.'s  death.  Johneon  v.  Crook,  48  Law 
J.  Bep.  Chanc.  777  ;  Law  Bep.  12  Ch.  D.  638. 

Martin  v.  Ifartin  (36  Law  J.  Bep.  Chanc. 
679;  Law  Bep.  2  Eq.  404)  dissented  from. 
Ibid. 

13. — A  testator  directed  the  proceeds  of  real 
and  personal  estate  to  be  divided  among 
nephews  and  nieces,  and  directed  that  if  any 
niece  should  die  in  his  lifetime  or  before  the 
division  of  his  estate,  her  share  should  go  to  the 
other  legatees.  A  niece  died  within  a  year  of 
the  testator,  before  any  of  the  estate  had  been 
divided: — Held,  that  her  share  went  to  the 
other  legatees.  Inre  Colliton.  ColUsony.  Beurher, 
48  Law  J.  Bep.  Chanc.  720 ;  Law  Bep.  12  Ch.  D. 
834. 

14. — A  testator  bequeathed  the  residue  of 
his  estate  to  trustees  upon  trust  for  all  his  chil- 
dren who  should  attain  twenty-one  as  tenants 
in  common,  but  directed  that  children  attaining 
vested  interests  should  not  be  entitled  to  receive 
their  shares  until  the  youngest  child  attained  the 
age  of  twenty-one,  unless  the  trustees  thought  fit 
to  pay  all  or  any  part  of  such  shares  earlier ; 
and  he  directed  that  in  case  any  child  should 
die  before  the  youngest  child  attained  twenty- 
one,  and  "without  having  actually  received" 
his  share,  then  his  share  should  go  over.  The 
testator  died  in  1879.  His  youngest  child  was 
then  of  the  age  of  six  years : — Held,  that  each 
child,  on  attaining  twenty -one,  acquired  an  ab- 
solute vested  interest.  Bvhh  v.  Padwick,  49  Law 
J.  Bep.  Chanc.  178 ;  Law  Bep.  13  Ch.  D.  519. 

(h)  Oift  over  on  death  without  istue. 

16. — Gift  of  a  fund  upon  trust  to  pay  half 
the  income  to  each  of  the  testator's  two  daugh- 
ters for  life,  and  after  the  death  of  either  of 
them  her  share  to  be  in  trust  for  the  child  or 
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children  she  might  leave  at  her  decease,  on  at- 
taining twenty-one;  or  if  she  should  die  with- 
out issae,  then  for  such  persons  as  she  should 
by  will  appoint.  One  daughter  appointed  half 
the  fund  by  will,  and  died  leaving  several  grand- 
children, and  having  had  only  one  child,  who 
predeceased  her: — Held,  that  the  power  was 
well  exercised,  as  the  words  "  die  without  issue  " 
meant  such  issue  as  previously  mentioned.  In 
re  Meroeron's  TnuU.  Daviet  v.  Meroeron,  Law 
Bep.  4  Ch.  D.  182. 

16. — Devise  to  successive  tenants  for  life, 
with  remainder  to  a  class,  followed  by  gift  over 
of  shares  of  members  of  the  class  "  dying  with- 
out issue :  "—Held,  that  the  gift  over  must  be 
restricted  to  death  without  issue  at  the  death 
of  the  surviving  tenant-for-life.  Besant  v.  Cox, 
Law  Bep.  6  Oh.  D.  604. 

17.— Devise  to  A.  absolutely,  and  «*  after  her 
decease  without  leaving  any  issue,*'  over.  A. 
married  and  had  a  child :— Held,  that  upon  the 
birth  of  such  child  A.'s  interest  became  inde- 
feasible. White  V.  Eight,  Law  Bep.  12  Ch.  D. 
751. 

18. — By  a  marriage  settlement  freeholds  and 
personalty  were  granted  and  assigned  to  trustees 
on  trust  to  apply  the  rents  and  interest  in  the 
maintenance  of  the  two  children  of  M.  until  the 
youngest  should  attain  twenty-one,  and  then 
to  pay  the  same  between  the  two  children,  their 
heirs,  executors,  administrators  an^  assigns  re- 
spectively, with  a  limitation  over  in  case  either 
of  them  should  die  "without  leaving  lawful 
issue"  of  his  or  her  share :— -Held,  that  the 
limitation  over  on  death  without  leaving  issue 
did  not  cut  down  the  prior  grant  in  fee  to  an 
estate  tail,  but  that  the  children  took  estates  in 
fee  simple,  subject  to  be  divested  on  death  with- 
out issue  under  twenty-one.  Olivant  v.  Wrufht, 
47  Law  J.  Bep.  Chanc.  664  ;  Law  Bep.  9  Oh.  D. 
646. 

[And  see  L  2  supra.] 

(i)  Aeoruer  clause :  absence  of  gift  over  on  death 
of  all  without  issue. 

19.— After  a  bequest  to  testator's  children  for 
life,  with  remainder  to  their  respective  children, 
a  clause  of  accruer  of  the  shares  of  any  of  the 
testator's  children  dying  without  leaving  issue 
in  favour  of  his  surviving  children  was  held  to 
carry  an  accruing  share  to  the  then  living 
children  of  the  t^tator  and  children  of  those 
then  dead,  although  the  will  contained  no  gift 
over  on  the  death  and  failure  of  issue  of  all  the 
testator's  children.  In  re  Walker's  Estate. 
Church  V.  Tgacke,  48  Law  J.  Bep.  Chanc.  698  • 
Law  Bep.  12  Oh.  D.  205.  ' 

(*)  Shifting  clause :  **  become  eldest  son.** 

20.— A  testator  devised  real  estate  to  B.,  the 
second  son  of  Sir  T.  S.,  of  H.,  for  life,  with  re- 
mainder to  his  first  and  other  sons  successively 
in  tail  male,  with  remainder  to  J.,  the  third  son 
of  Sir  T.  S.  for  Hf e,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  with  remainder  to 


0.,  the  fourth  son  of  Sir  T.  S.  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail  male, 
with  remainder  to  the  testator's  right  heirs.  The 
will  contained  a  name  and  arms  clause,  and  pro- 
vided that  in  case  B.,  J.  or  0.  should  become 
the  eldest  son  of  Sir  T.  S.,  then  and  in  such 
case,  and  so  often  as  the  same  should  happen, 
the  estate  thereinbefore  devised  to  him  becoming 
the  eldest  son  of  Sir  T.  S.,  and  the  remainder  to 
his  first  and  other  sons,  should  cease,  determine 
and  become  void,  as  if  he  were  actually  dead, 
without  issue  male  of  his  body,  and  then  and 
thenceforth  the  estates  thereby  devised  should 
go  and  remain  to  the  use  of  such  person  or  per- 
sons as  by  virtue  of  the  devises  thereinbefore 
contained,  would  then  be  entitled  as  the  person 
or  persons  next  in  remainder  to  the  same  estates, 
in  case  such  person  so  becoming  the  eldest  son 
of  Sir  T.  S.,  was  then  dead  without  issue  noalc. 
The  eldest  son  of  Sir  T.  8.  survived  his  father, 
and  died  without  issue  in  1863.  B.,  who  suc- 
ceeded to  the  baronetcy,  died  without  issue  in 
1875,  whereupon  J.  succeeded  to  the  baronetcy : 
— Held  (affirming  the  decision  of  the  Court  of 
Appeal,  46  Law  J.  Bep.  Chanc.  748  ;  Law  Bep. 
2  App.  Oas.  698,  who  had  reversed  the  decision 
of  the  Master  of  the  Bolls),  that  B.  did  not  be- 
come the  eldest  son  of  Sir  T.  S.  within  the 
meaning  of  the  shifting  clause.  Craven  y.  JSr- 
rington ;  and  Bathwrst  v.  Errington  (H.L.),  46 
Law  J.  Bep.  Chanc.  748 ;  Law  Bep.  2  App.  Cas. 
698. 

Clause  of  forfeiture  "if  legatee  should  be  de- 
clared bankrupt."    [See  Forfeiture,  2.] 

Compliance  with  name  and  arms  clause.  [See 
O  1  infra.] 

Contingent  remainder :  equitable  limitation :  re- 
mateness.  [See  Continoekt  Bemaikder,  2.1 

Direction  to  accumulate:  suspen^se  of  vesting: 
income  of  real  and  personal  estate  during 
suspense  period,    [See  D  10  supra.] 

Legal  estate  i/n  mortgagee :  remainder  preserved. 
[See  Contingent  Bemaindbr,  1.] 

(M)  Hotchpot  Clause. 

1. — A  life  interest  determinable  on  bank- 
ruptcy or  alienation  is  capable  of  being  brought 
into  hotchpot  under  the  usual  hotchpot  clause. 
Sales  V.  Drake^  45  Law  J.  Bep.  Chanc.  51 ;  Law 
Bep.  1  Ch.  D.  217. 

2. — A  testator  gave  his  residuary  estate  to 
his  trustees  and  executors  in  trust  for  sale,  and 
to  stand  possessed  of  the  proceeds  for  his  six 
children,  whom  he  named,  amongst  them  being 
A.  and  B.  equally.  The  testator  then  recited 
that  he  had  advanced  4,000^.  to  A.  and  600Z.  to 
B.,  and  he  then  declared  that  neither  of  his  said 
sons  nor  any  of  his  children  should  be  entitled 
to  any  part  of  his  residuary  estate  without 
bringing  the  above  sums,  and  all  other  sums 
given  to  any  of  his  said  children,  with  interest 
thereon  at  five  per  cent,  per  annum  from  the 
respective  times  of  advancement,  into  hotchpot 
By  a  codicil  the  testator  revoked  the  provision 
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made  by  his  will  in  favour  of  B.,  causing  a  lapse 
of  his  share  of  the  residue.  The  testator  left  a 
widow  and  his  six  children  his  next-of-kin : — 
Held,  that  the  codicil  must  be  treated  as  de- 
claring a  trust  in  the  executors  of  B.*s  share  of 
the  residue  for  the  testator's  wife  and  children, 
according  to  the  Statute  of  Distributions,  and 
that  reading  the  will  and  codicil  as  one,  the 
hotchpot  clause  applied  to  the  shares  taken  by 
the  children  in  the  lapsed  share,  but  that  it  did 
not  apply  so  as  to  increase  the  widow's  share 
therein: — Held  also,  that  the  above  sums  of 
4,000/.  and  600/.  advanced  to  A.  and  B.,  with 
interest  at  five  per  cent,  up  to  the  testator's 
death,  and  at  four  per  cent,  on  the  aggregate 
amount  in  each  case  from  the  testator's  death, 
must  be  brought  into  hotchpot  to  ascertain  their 
shares  of  residue.  Stewart  v.  Stemvrt,  49  Law 
J.  Rep.  Chanc.  763;  Law  Rep.  15  Ch.  D.  639. 

Where  there  is  no  direction  to  the  contrary, 
advancements  to  children  for  the  purpose  of  the 
hotchpot  clause  bear  no  interest  up  to  the  tes- 
tator's death,  but  from  his  death  bear  interest 
at  the  rate  of  four  per  cent,  per  annum.    Ibid. 

(N)  Substitution  and  Subvivobship. 

(a)  Qift  whether  original  or  fubstitutional. 

1.--A  testator  directed  that  after  the  decease 
of  his  wife  his  trustees  should  divide  his  resi- 
duary estate  equally  amongst  such  of  the  chil- 
dren of  his  late  sisters  M.  and  N.  as  should 
survive  his  wife  and  attain  the  age  of  twenty- 
one  or  marry ;  but  in  case  any  of  sudi  children 
should  be  dead  at  his  decease  leaving  lawful 
issue,  then  he  directed  that  such  issue  should 
take  as  tenants  in  common  the  share  of  their 
deceased  parent: — Held,  that  the  gift  to  the 
issue  of  deceased  children  was  substitutional, 
not  original ;  and  therefore  that  the  issue  of  W., 
who  was  a  daughter  of  M.,  and  was  dead  at  the 
date  of  the  will,  were  not  entitled  to  a  share. 
We9t  V.  Orr  (App.),  47  Law  J.  Rep.  Chanc.  294  ; 
Law  Rep.  8  Ch.  D.  60. 

2.— Gift  by  will  in  trust  for  A.  for  life,  and 
after  her  deatii  for  the  children  of  A.  who  should 
be  living  at  her  death  equally,  with  a  proviso  that 
if  any  child  of  A.  should  die  in  the  lifetime  of 
A.,  leaving  issue  who  should  be  living  at  A.'s 
death,  the  issue  of  such  child  should  take  the 
share  which  his,  her  or  their  parent  would  have 
taken  if  living  at  the  death  of  A.,  and  with  a 
gift  over  if  there  should  be  no  such  child  or 
children,  or  issue  of  a  child  or  children  of  A.  so 
living  at  her  death.  One  child  of  A.  died  before 
the  date  of  the  will,  leaving  issue  who  survived 
A. : — Held,  that  the  gift  to  issue  was  original, 
not  substitutional,  and  that,  therefore,  the  issue 
of  the  deceased  child  of  A.  were  entitled  to 
take.  In  re  Woolrich;  Ha/rri^  v.  Harrii,  48 
Law  J.  Rep.  Chanc.  321  j  Law  Rep.  11  Ch.  D. 
663. 

(V)  Qift  to  children  or  their  issue :  child  dead 

at  date  of  will. 

8. — A  testator  devised  real  estate  to  trustees, 
upon  trust  for  A.  during  her  life,  and  i^er  her 


decease  to  sell  the  same,  and  hold  the  proceeds 
upon  trust  for  all  and  every  the  children  of  his 
deceased  uncle,  or  their  issue,  in  equal  shares 
per  capita  .'—Held,  that  the  issue  of  the  children 
of  the  uncle  who  were  dead  at  the  date  of  the 
will  were  entitled  to  participate.  In  re  Sibley^s 
Trusts,  46  Law  J.  Rep.  Chanc.  387 ;  Law  Rep.  6 
Ch.  D.  494. 

6Hft  in  remainder  to  a  class  then  living  or  their 
heirs.    [See  H  30  supra.] 

(c)  Qift  to  issue  of  persons  who  shall  have  died 

leaving  iss^ie, 

4. — Where  there  is  a  gift  by  will  to  such  of  a 
class  of  persons  as  shall  be  living  at  the  happen- 
ing of  a  particular  event,  and  to  the  issue  of 
such  of  the  class  as  shall  be  then  dead  leaving 
issue,  the  gift  to  issue  is  not  to  be  restricted  to 
issue  who  survive  their  parents,  but  all  the  issue 
of  any  member  of  the  class  who  has  predeceased 
the  particular  event  leaving  issue  are  entitled 
to  share,  whether  they  have  or  have  not  sur- 
vived their  parent.  The  contrary  dictum  of 
Eindersley,  V.C,  in  Lanphier  v.  Buck  (2  Dr.  & 
Sm.  499 ;  34  Law  J.  Rep.  Chanc.  650),  disap- 
proved. In  re  Hdskett  Smithes  Trusts,  47  Law 
J.  Rep.  Chanc.  266 ;  Law  Rep.  7  Ch.  D.  663. 

(d)  Period  of  survivorship. 

.  6. — Bequest  of  stock  to  trustees,  the  interest 
to  be  paid  to  A.  for  life,  and  after  his  decease 
the  capital  to  be  divided  amongst  the  children 
of  testator's  late  daughter  B.,  or  their  descen- 
dants, but  "should  there  be  none  of  them 
surviving,"  then  the  capital  to  be  equally 
divided  amongst  such  other  grandchildren  as 
testator  might  then  have  living,  or  in  default  to 
his  legal  personal  representative.  B.  had  seven 
children,  of  whom  three  died  without  children 
in  testator's  lifetime,  three  died  before  A.,  one 
only  of  such  three  leaving  issue,  and  the  other 
survived  A. : — Held,  that  the  period  of  survivor- 
ship referred  to  was  the  testator's  death,  and 
that  the  children  of  B.,  who  survived  the  tes- 
tator, took  vested  interests.  In  re  Dawes* 
Trusts,  Law  Rep.  4  Ch.  D.  210. 

6. — A  testator  directed  his  trustees  to  pay  and 
divide  the  residuary  moneys  arising  from  the 
sale  and  conversion  of  his  real  and  personal 
estate  among  all  such  of  his  five  daughters  as 
should  be  living  at  his  death  in  equtd  shares, 
and  he  directed  his  trustees  to  invest  every 
share  g^ven  to  a  daughter  of  his  living  at  his 
death,  and  during  the  life  of  each  such 
daughter  to  pay  the  income  of  her  share  to  her 
for  her  separate  use,  and  after  her  death  to 
hold  the  same  in  trust  for  her  children  as 
therein  mentioned,  and  declared  that  if  there 
should  be  no  child  of  such  his  daughter,  who 
should  attain  a  vested  interest,  then,  subject  to 
a  power  of  appointment  given  to  her  over  a 
portion  of  her  share,  as  well  the  original 
share  of  such  daughter,  as  any  share  or  shares 
which  might  accrue  to  her  under  that  provision, 
or  otherwise,  should  accrue  to  his  other  daugh- 
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ters  or  other  daughter  snrriving  in  equal 
shares,  if  more  than  one,  each  aocming  share 
to  be  held  upon  the  same  trusts  as  the  original. 
The  will  contained  no  gift  over  in  the  event  of 
all  the  daughters  dying  without  issue.  All  the 
five  daughters  survived  the  testator.  Then  one 
of  them  died  leaving  a  child,  then  another  died 
without  issue : — Held,  that  the  words  "  other 
daughter  or  other  surviving  daughters"  re- 
ferred to  survivorship  at  the  death  of  the 
daughter  whose  share  was  to  be  distributed, 
and  that  the  child  of  the  daughter  who  died 
first  took  no  interest  in  the  share  of  the  daugh- 
ter who  died  next.  Decision  of  Hall,  Y.C,  re- 
versed. Beokmth  V.  Beokmth  (App.),  46  Law 
J.  Rep.  Ghanc.  97. 

(«)  "  Survivor  "  when  to  he  read  **  other,** 

7. — A  testator  gave  the  income  of  his  residuary 
estate  to  his  three  children  equally  during  their 
respective  lives,  and  after  the  decease  of  each 
of  his  children,  in  trust  for  his  or  her  issue ; 
and  in  case,  and  so  often  as  any  of  his  said 
three  cMldren  should  die  without  leaving 
issue,  the  share  to  which  such  child  should 
become  entitled  during  his  or  her  life,  to  go  in 
trust  for  the  survivors  of  testator's  children 
during  their,  his  or  her  respective  life  or  Hves, 
and  after  the  decease  of  each  such  survivor, 
the  surviving  or  accruing  share  to  which  such 
survivor,  for  the  time  being,  should  become  en- 
titled for  life,  to  go  to  his  or  her  issue.  And 
in  case  all  the  testator's  said  children  should  die 
without  leaving  issue,  then  in  trust  for  the  heirs, 
executors,  administrators  and  assigns  of  the 
survivor.  Only  one  of  the  testator's  children  left 
issue.  The  surviving  child  left  none:— Held 
(aflSrmlng  the  decision  of  Hall,  Y.C),  that, 
upon  the  decease  without  issue  of  the  surviving 
child,  her  share  went  to  the  issue  of  the  one 
who  had  left  issue,  and  that  there  was  no  in- 
testacy. Walte  V.  Varah  (App.),  46  Law  J. 
Bep.  Ohano.  633 ;  Law  Bep.  2  Ch.  D.  348. 

8. — A  testator  by  will  in  1826,  gave  real  and 
personal  estate  to  trustees  in  fee,  in  trust  for 
his  four  nieces,  M.,  B.,  S.  and  J.,  for  their  re- 
spective lives,  as  tenants  in  common,  and  on 
the  death  of  any  of  them,  then  in  trust  as  to 
the  share  of  her  so  dying,  to  stand  possessed  of 
and  interested  in  such  share  for  the  child  or 
children  of  such  of  them  as  should  have  died, 
and  if  any  of  them  should  die  without  issue,  then 
he  directed  the  share  or  shares  of  her  or  them  so 
dying  to  go  to  the  survivor  or  survivors  of  them 
and  their  heirs,  and  be  conveyed  to  them  and 
their  heirs  accordingly.  B.  and  J.  died  leaving 
children.  M.  died  a  spinster.  S.  was  a  spinster 
and  over  sixty : — Held,  first,  that  the  equitable 
fee  was  given  to  the  children  of  the  nieces; 
secondly,  that  seeing  that  S.  was  past  the  age 
of  child-bearing,  she  was  entitled  to  her  own 
one-fourth  share  in  fee,  under  the  gift  over  to 
the  survivor  of  the  nieces.  Maden  v.  Taylor, 
46  Law  J.  Bep.  Chanc.  569. 

By  codicil  of  same  date,  the  testator  devised 
freehold  estate  on  trust  for  M.,  B.,  8.  and  J., 


for  their  respective  lives,  as  tenants  in  common, 
and  on  the  death  of  all  or  any  of  them,  then  as 
to  the  part  of  her  or  them  so  dying,  in  trust  for 
all  and  every  the  child  and  children  of  them  re- 
spectively, and  the  heirs  of  their  bodies ;  and  if 
any  of  them  should  die  without  leaving  issue  liv- 
ingat  her  death,  then  in  trust  for  the  survivors  and 
survivor  of  them  and  the  heirs  of  her  and  their 
bodies,  and  if  all  except  one  should  die  without 
leaving  lawful  issue,  then  in  trust  for  such  only 
or  surviving  niece  and  the  heirs  of  her  body, 
and  in  case  of  a  total  failure  of  issue  of  them, 
then  in  trust  for  his  heirs.  B.  died,  having  had 
four  children,  three  of  whom  died  infants  and 
unmarried.  J.  died,  having  had  three  children, 
one  of  whom  died  an  infant  and  unmarried. 
Then  M.  died,  a  spinster.  S.  was  a  spinster,  and 
over  sixty : — Held,  first,  that  cross-remainders  in 
tail  were  to  be  implied  between  the  children  of 
the  tenants-for-life J  second,  that  "survivor" 
was  not  to  be  read  **  other,"  but  that  S.  took 
M.'s  share ;  third,  that  8.  being  past  the  age  of 
child-bearing,  was  entitled  to  her  own  one- 
fourth  share  in  tail  under  the  gift  over  to  the 
survivors  and  survivor  of  l^em.    Ibid. 

0. — ^A  testatrix,  having  two  daughters,  A.  and 
B.,  and  three  sons,  C,  D.  and  E.,  bequeathed  a 
fund  upon  trust  for  A.  for  life,  and  after  her 
death  for  her  children,  with  a  g^  over  in 
default  of  children  "  to  the  others  or  other  of 
them,  the  said  B.,  C,  D.  and  E.,  equally  to  be 
divided  between  or  amongst  them,  if  more  than 
one."  The  will  contained  a  like  bequest  in 
favour  of  B.  and  her  children,  with  a  like  gift 
over  "to  the  others  or  other  of  my  children, 
that  is  to  say,  the  said  A.,  C,  D.  and  E.,  equally 
to  be  divided,"  &a  A.  died  a  spinster.  C.  and 
D.  predeceased  her: — Held,  that  the  words, 
"  others  or  other,"  could  not  be  read  as  equiva- 
lent to  "  survivors  or  survivor  at  the  d^ith  of 
A.,"  and  that  upon  her  death  the  fund  be- 
queathed upon  trust  for  her  for  life  became 
divisible  in  fourths.  In  re  Hagen*9  7}rust»i  46 
Law  J.  Bep.  Chanc.  665. 

10,— A  testator  gave  his  residuary  estate  to 
his  six  children  in  equal  shares,  and  directed 
the  shares  of  his  sons  who  conducted  them- 
selves with  propriety  to  be  paid  to  them  at 
twenty-five,  and  the  shares  of  his  sons  who  did 
not  so  conduct  themselves  to  remain  vested  in 
his  trustees  upon  trust  for  such  sons  for  life, 
and  afterwards  for  their  children.  The  testator 
also  directed  the  shares  of  his  daughters  to 
remain  vested  in  his  trustees  upon  trust  for  his 
daughters  for  life,  and  afterwards  for  their 
issue ;  and  in  case  of  the  death  of  his  daughters  or 
his  sons  without  having  received  their  shares  and 
without  lawful  issue,  3ien  the  testator  directoi 
such  shares  to  be  divided  equally  between  his 
"surviving  children"  in  the  same  maimer  as 
the  original  shares.  All  the  six  children  of  the 
testator  survived  him.  His  three  sons  attained 
twenty- five,  and  their  shares  were  all  paid  to 
them.  His  three  daughters  all  married ;  one 
died  in  1876  without  leaving  issue.  At  that 
time  one  son  only  was  living.    Two  daughters 
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had  died  leaving  issne ;  one  son  had  died  leav- 
ing issae,  and  one  without  leaving  issne.  The 
qnestion  before  the  Oonrt  was  the  distribation 
of  the  share  of  the  daughter  who  died  without 
leaving  issue: — Held  (by  the  Master  of  the 
Bolls),  that  "  surviving  children  '*  meant  chil- 
dren surviving  in  person,  or,  as  to  the  settled 
shares,  meant  surviving  stock,  and  that  the 
share  in  question  must  be  divided  into  thirds 
between  the  surviving  brother  and  the  issue  of 
the  two  sisters  whose  shares  were  settled.  But 
held  on  appeal  (reversing  the  decision  of  the 
Master  of  the  Bolls),  that  "  surviving  children  ** 
must  be  construed  "  other  children,**  and  that 
the  share  must  be  divided  into  fifths  amongst  the 
representatives  of  all  the  brothers  and  sisters. 
Lucena  v.  Luceria  (App.),  47  Law  J.  Bep. 
Chanc.  203 ;  Law  Bep.  7  Ch.  D.  255. 

(O)  Conditional  and  Contingent  Gifts. 

(a)  QmpUanoe  with  condition, 

(1)  yame  and  arms  elavte. 

1,— The  G.  estates  were  settled  by  will,  con- 
taining a  proviso  that  every  person  who  should 
become  entitled  to  possession  or  receipt  of  the 
rents  and  profits,  and  who  should  not  be  called 
by  the  surname  of  G.,  should,  within  the  space 
of  one  year  after  so  becoming  entitled,  take 
and  use  the  surname  of  G.  A  person  having 
become  entitled  to  the  possession  of  the  settled 
estates,  who  was  not  called  by  the  surname  of 
G., — Held,  that  it  was  imperative  on  him  to 
take  and  use  the  surname  of  G.  either  alone  or 
in  addition  to  and  after  his  own  surname ;  and 
that  the  taking  and  using  of  the  surname  of  G. 
in  addition  to,  but  before  his  own  surname, 
was  not  a  compliance  with  the  condition. 
D*EynoouTt  v.  QregoTy^  45  Law  J.  Bep.  Chanc. 
205 ;  Law  Bep.  8  Ch.  D.  635. 

(2)  **Piimdod  she  remaini  in  my  service  till 

my  death.** 

2. — Bequest  of  a  legacy  to  the  servant  of  the 
testatrix,  in  consideration  of  her  long  and  &ith- 
ful  services,  to  be  paid  within  twelve  months 
after  the  decease  of  the  testatrix,  provided 
"she  remains  in  my  service  till  my  death.** 
The  servant  was  in  the  service  of  the  testatrix 
for  twenty-one  years,  when  one  of  the  next-of- 
kin  of  testatrix  caused  the  testatrix  to  be  re- 
moved to  a  lunatic  asylum,  and  upon  her  own 
authority  dismissed  the  servant,  who  was 
desirous  to  continue  in  the  service  of  her  mis- 
tress. Subsequently  an  order  in  lunacy  was 
obtained  by  the  next-of-kin,  by  which  it  was 
declared  that  the  testatrix  had  been  ascertained 
to  be  of  unsound  mind,  and  her  furniture  and 
effects  were  directed  to  be  sold: — Held,  that 
the  order  in  lunacy  operated  as  a  dismissal  of 
the  servant,  and  that  the  conditional  legacy  to 
her  therefore  failed.  In  re  Eartley^s  TSnuts,  47 
Law  J.  Bep.  Chanc.  610. 

Semble,  the  mere  circumstance  of  the  testa- 
trix becoming  of  unsound  mind  did  not  per  se 
operate  as  a  dismissal  of  the  servant     Ibid. 


(h)  Impossible  condition. 

8. — An  original  gift  complete  in  itself,  but 
followed  by  a  condition  making  it  void  if  the 
donee  should  neglect  or  refuse  to  do  something 
which  the  testator  has  rendered  impossible  to  be 
done,  is  not  to  be  divested  by  such  condition, 
unless  the  thing  directed  to  be  done  is  of  the 
essence  of  the  original  gift.  Tates  v.  The  Uni- 
versity CoVege,  London  (H.L.),  45  Law  J.  Bep. 
Chanc.  137  ;  Law  Bep.  7  E.  &  L  App.  438. 

A  testator  bequeathed  certain  shares  and 
stocks  "  to  University  College,  London,  for  the 
purpose  of  founding  in  it  a  new  Professorship  of 
ArchsQology,  for  the  regulation  of  which  pro- 
fessorship I  purpose  preparing  a  code  of  rules 
which  I  intend  to  authenticate  under  my  hand.'* 
The  rules  and  the  fact  of  the  gift  were  to  be 
communicated  to  the  college  as  soon  as  con- 
venient after  his  decease,  and  if  the  college 
should  neglect  or  refuse  within  twelve  months 
to  signify  by  writing  to  the  executors  of  the 
testator's  will  their  aoceptcmce  of  the  said  rules, 
the  gift  to  the  University  College  was  to  be 
null  and  void,  and  the  shares  and  stocks  were  to 
sink  into  his  residue.  The  testator  died  seven 
years  after  the  date  of  his  will  without  having 
made  any  rules : — Held,  first,  that  the  gift  to  the 
college  was  complete  in  itself,  the  words  refer- 
ring to  the  intended  rules  not  being  of  l^e 
essence  of  the  gift,  since  they  were  only  a  state- 
ment of  what  the  testator  intended  to  do,  and 
were  not  a  restriction  on  or  description  of  that 
gift;  secondly,  that  as  the  rules  were  never 
prepared  by  the  testator,  there  could  be  no 
refusal  on  the  part  of  the  college  to  accept  **  the 
said  rules,'*  and  therefore  all  the  directions  with 
reference  to  the  rules  might  be  struck  out, 
leaving  the  gift  complete  and  free  from  any 
liability  to  be  made  void.    Ibid. 

Condition  precedent :  gift  on  marriage  with  eon- 
sent  of  parents,    [See  L  7  supra.] 

(0)  Legacy  not  to  be  paid  until  given  event, 

4. — A  testator  gave  legacies  charged  on  the  A. 
estate,  not  to  be  paid  until  his  eldest  son  came 
into  actual  possession  of  the  M.  estate,  which  he 
was  entitled  to  for  life  after  previous  life 
estates,  with  remainder  to  his  first  and  other 
sons  in  tail  male.  The  eldest  son  survived  his 
father,  but  died  in  the  lifetime  of  a  previous 
tenant-for-life  of  the  M.  estate: — Held,  that 
the  legacies  never  became  payable.  Taylor  v. 
Lam^rtt  45  Law  J.  Bep.  Chanc.  418  ;  Law  Bep. 
2  Ch.  D.  177.  . 

{d)  Condition  in  restraint  of  alienation. 

(1)  Limitation   over   in  event  of  intestacy, 

6.~A  fund  was  settled  in  trust  for  W.,  the 
illegitimate  daughter  of  the  settlor,  for  life, 
and  in  case  she  should  not  marry,  or  in  case 
there  should  be  no  issue  of  her  marriage,  then, 
in  the  event  which  happened  of  her  not  at  her 
death  being  under  coverture,  for  her  absolutely ; 
with  a  proviso  that  if  any  estate,  interest  or 
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benefit  would  but  for  the  trusts,  powers  and 
provisions  of  the  settlement  be  undisposed  of, 
or  in  the  events  which  should  happen,  woald, 
bat  for  that  proviso,  be  held  upon  trust  for  the 
Crown,  then  the  said  estate,  interest  and  benefit 
should  be  held  in  trust  for  the  settlor  for  life, 
and  after  his  death  for  the  petitioner.  W.  sur- 
vived the  settlor  and  died  intestate,  whereupon 
the  petitioner  claimed  the  fund : — Held,  that  as 
W.  was  absolutely  entitled  at  her  death,  the 
limitation  over  was  void  for  repugnancy,  and 
consequently,  that  the  Crown  was  entitled  to 
the  fund.  In  re  Wiloook's  Settlement^  46  Law 
J.  Bep.  Chanc.  163 ;  Law  Bep.  1  Ch.  D.  229. 

(2)  Pronto  against  alienatum  of  annuity. 
[Bee  Annuity  S-6.] 

(e)  Condition  in  restraint  of  mofrriage, 

6. — A  condition  in  restraint  of  the  second 
marriage  of  a  man  is  equally  valid  with  a  like 
condition  in  restraint  of  the  second  marriage 
of  a  woman.  Decision  of  Hall,  Y.C.  (44  Law 
J.  Bep.  Chano.  836),  reversed.  AUen  v.  Ja^hton 
(App.),  46  Law  J.  Bep.  Chanc.  810 ;  Law  Bep. 
1  Ch.  D.  399. 

Whether  a  gift  in  a  will,  for  life,  with  a  pro- 
viso cutting  down  the  life  interest  in  the  event 
of  marriage,  operated,  having  regard  to  the 
terms  of  the  will,  by  way  of  limitation  or  con- 
dition, quaere.    Ibid. 

7, — A  testator  devised  certun  landed  property 
and  his  personal  estate  to  three  persons  jointly 
for  their  lives,  and  when  any  or  some  of  them 
should  die,  then  her  or  their  share  was  to  be 
possessed  and  enjoyed  by  testator's  sister  and 
her  daughter  M.  during  their  lifetime,  "pro- 
vided the  said  M.  shall  remain  in  her  present 
state  of  single  woman;  otherwise  if  she  shall 
alter  her  present   state  of  single  woman  and 
bind  herself  in  wedlock,  she  is  liable  to  lose  her 
share  of  the  said  property  immediately,  and  her 
share  to  be  possessed  and  enjoyed  by  the  other 
mentioned  parties,  share  and  share  alike.**    M. 
assigned  her  estate  and  interest  in  the  property 
to  the  defendant,  and  afterwards  married.    The 
defendant  distrained  on  the  plaintiff's  cattle  for 
half  a  year's  rent  accrued  due  since  the  marriage 
of  M.,  and  the  plaintiff  replevied.     On  app^ 
from  the  decision  of  the  County  Court  Judge  in 
the  action  of  replevin  in  favour  of  the  defen- 
dant who  justified  as  assignee  of  M., — Held, 
that  as  the  title  to  the  real  estate  only  was 
brought  into  question  in  this  action,  it  was  im- 
material whether  the  proviso  in  the  devise  was 
to  be  construed  as  a  conditional  limitation  or  a 
condition  subsequent ;  that  there  was  no  neces- 
sary intention  to  be  inferred  from  the  words  of 
the  proviso  on  the  part  of  the  testator  to  re- 
strain marriage,  that  the  condition  was  con- 
sequently not  void  as  against  public  policy,  and 
that,  therefore,  the  interest  of  the  defendant  in 
the  land  was  determined  by  the  marriage  of  M. 
Jvnet  V.  Jonet^  45  Law  J.  Bep.  Q.B.  166 ;  Law 
Bep.  1  Q.B.  D.  279. 


(f)  QmHnffont  rewudnder, 

8. — A  will  is  to  be  construed  aocording  to 
the  plain  meaning  and  intention  of  the  testator, 
notwithstanding  that  the  result  of  so  construing 
it  may  be  to  defeat  the  object  which  he  had  in 
view.  Cunliffe  v.  Branciir  (App.),  46  law  J. 
Bep.  CSianc.  128 ;  Law  B^p.  3  Ch.  D.  393. 

A  testator,  by  his  will,  devised  real  estate  to  B. 
P.  and  T.  A.,  their  heirs  and  assigns,  to  the  use 
of  B.  P.  and  T.  A.,  their  executors,  kc,  for  120 
years,  if  S.  C.  should  so  long  live,  upon  the 
trusts  therein  mentioned,  with  remainder  to  the 
use  of  J.  C.  for  life,  with  remainder  to  the  use 
of  B.  P.  and  T.  A.,  and  their  heirs,  during  his 
life,  upon  trust  to  preserve  contingent  re- 
mainders, with  remainder  to  the  use  of  the 
children  of  8.  C.  living  at  her  decease.  J.  C. 
died  in  the  lifetime  of  S.C. : — Held  (affirming 
the  decision  of  the  liaster  of  the  Bolls),  that 
the  Court  could  not,  in  order  to  preserve  the 
contingent  remainder  to  the  children  of  8.  C. 
from  destruction,  hold  that  B.  P.  and  T.  A.  took 
a  legal  estate  in  fee,  the  testator  having  clearly 
expressed  his  intention  that  they  should  hd 
mere  conduit  pipes  to  feed  the  uses.    Ibid. 

0. — Devise  to  A.  for  life,  and  after  her  death 
to  her  children  who  either  before  or  after  her 
death  e^ould  attain  twenty-one, — Held,  a  con- 
tingent remainder,  and  that  children  attaining 
twenty-one  after  A.*s  death  could  not  take. 
JSracienbury  v.  OibhonSy  Law  Bep.  2  Ch.  D.  417. 
[And  see  Contingent  Bemaindsb.] 

(^)  Contingent  or  vetted  interest. 

10. — ^A  testator  devised  certain  hereditaments 
to  his  three  granddaughters  in  tail,  and  in  the 
event  of  their  all  dying  without  issue,  leaving 
W.  M.  and  A.  M.,  or  either  of  them,  surviving, 
then  to  W.  M.  and  A.  M.  for  life,  with  ulterior 
limitations.  W.  M.  and  A.  M.  died  in  the  life- 
time of  the  tenants  in  tail: — Held,  that  the 
estate  for  life  given  to  W.  M.  and  A.  M.  was  a 
vested  and  not  a  contingent  interest,  so  that 
the  ulterior  limitations  took  effect,  notwith- 
standing their  death  in  the  lifetime  of  the 
tenants  in  tail.  Leadheater  v.  Cross,  46  Law  J. 
Bep.  Q.B.  81 ;  Law  Bep.  2  Q.B.  D.  19. 

(Ji)  Devise  sulject  to  oontingen^sy :  effect  of 
on  subsequent  gifts. 

11. — An  annuity  was  bequeathed  in  reversion 
to  A.,  and  if  she  should  die  after  having  com- 
menced to  receive  it,  to  her  then  surviving 
children,  and  in  the  event  of  there  being  then 
or  at  any  future  time  no  surviving  children  of 
A.,  to  the  children  of  B. : — Held,  that  A.  having 
died  before  receiving  any  part  of  the  annuity, 
without  having  been  married,  the  children  of  B. 
took.  Blight  v.  HartnoU,  49  Law  J.  Bep.  Chanc. 
255 ;  Law  Bep.  13  Ch.  D.  858. 

(P)  BxECUTOBT  Devise  :  Validity  of, 

12. — Testator  devised  houses  to  his  four  sons, 
share  and  share  alike,  with  a  proviso  against 
division  or  alienation  without  tiieir  respective 
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consent,  and  in  case  of  no  such  distribution 
being  made  certain  executory  gifts  over  were 
made : — Held  that  the  executory  devise  was  void. 
Shaw  V.  Ibrd,  47  Law  J.  Bep.  Chanc.  531 ;  Law 
Bep.  7  Ch.  D.  669. 

An  executory  devise,  which  would  defeat  or 
abridge  an  estate  in  fee,  and  alter  the  course 
of  devolution,  and  can  only  take  effect  at  the 
moment  of  devolution,  is  void.    Ibid. 

An  executory  devise,  which  would  defeat  an 
estate,  and  would  take  effect  on  the  exercise  of 
a  right  incident  to  that  estate,  is  void.    Ibid. 

(Q)  Trusts  by  Bbfbbbhcb. 

18.— Testator  by  his  will  devised  his  freehold 
estates  to  certain  uses.  The  will  contained  a 
name  and  arms  clause  and  powers  of  leasing  and 
sale  and  exchange.  He  then  devised  his  copy- 
hold and  leasehold  estates  upon  trusts  to  corre- 
spond with  the  uses  declared  of  the  freeholds. 
By  a  codicil  to  his  will  he  varied  the  uses  de- 
clared concerning  the  freeholds,  but  made  no 
mention  of  the  copyholds  and  leaseholds.  He 
directed  that  the  codicil  should  be  taken  as  a 
.part  of  and  added  to  his  will.  All  the  circum- 
stances of  the  case  rendered  it  exceedingly  incon- 
venient that  the  copyholds  and  leaseholds  should 
devolve  in  a  different  way  from  the  freeholds  :— 
Held  (aflBrming  the  decision  of  Wickens,  V.C.), 
that  the  trusts  of  the  copyholds  and  leaseholds 
declared  by  the  will  were  not  revoked  by  the 
codicil,  and  that  the  copyholds  and  leaseholds 
passed  according  to  the  trusts  declared  by  the 
will,  and  the  freeholds  according  to  the  uses 
declared  by  the  codicil.  Ma7tme{m  v.  Briggs 
(H.L.),  46  Law  J.  Bep.  Chanc.  674. 

(B)  Bemotbnbss. 
[See  Bemoteness.] 

(2)  VALIDIIY  OF  WILL  AND  REQUI- 
SITE  FORMALITIES. 

(A)  Competency  op  Testatob. 

1. — ^W.  S.  was  subject  to  insane  delusions  on 
one  particular  subject.  Apart  from  them  he 
appeared  to  be  perfectly  rational,  managed  his 
aSurs  with  ordinary  prudence,  and  exhibited 
in  various  ways  considerable  mental  capacity. 
His  last  will  was  contested  by  his  next-of-kin 
on  the  ground  that  when  he  executed  it  he  was 
not  of  sound  mind.  The  President,  in  directing 
the  jury,  followed  the  ruling  in  Banks  v.  Oood- 
feUow  (39  Law  J.  Bep.  Q.B.  237 ;  Law  Bep.  5 
Q.B.  649),  in  which  it  was  laid  down  that  the 
mere  &ct  that  a  testator  is  subject  to  insane 
delusions  is  no  sufficient  reason  why  he  should 
be  held  to  have  lost  his  right  to  make  a  will,  if 
the  jury  are  satisfied  that  the  delusions  have 
not  affected  the  general  faculties  of  his  mind 
and  cannot  have  influenced  hirn  in  any  particular 
disposition  of  his  property.  Smee  v.  Smeey  49 
Law  J.  Bep.  P.  D.  &  A.  8 ;  Law  Bep.  6  P.D.  84. 

Digest,  1876-1880. 


Uiukie  if^fiuence :  right  of  party  pleading,  to 
begin,    [See  Pbobatb,  32.] 

Will  of  nuMTied  woman,    [See  Husband  and 
Wipe,  40.] 

(B)  What  Papebs  abb  Testamentabt. 

2. — On  the  day  before  his  death  the  deceased, 
intending  to  make  "  an  ordering  of  his  affairs," 
duly  executed  a  paper  which  purported  to  be  a 
deed  of  gift.  Its  language  was  ambiguous,  but 
it  was  clear  that,  as  to  some  portion  at  least  of  his 
property,  the  deceased  did  not  intend  that  the 
paper  should  operate  until  after  his  death: — 
Held,  that  the  paper  was  testamentary  and  en- 
titled to  probate.  Fielding  v.  Wdlshaw  {In  the 
goods  of  John  Walshim,  deceased),  48  Law  J. 
Bep.  P.  D.  k  A.  27. 

3. — The  deceased,  a  Frenchman  by  birth,  but 
naturalised  in  England,  executed  at  Paris  a  will 
and  codicil  in  the  English  form  relating  to  l^s 
property  in  England  only,  and  a  holograph  will 
(valid  according  to  the  law  of  France)  disposing 
of  his  property  in  France,  but  referring  directly 
to  the  English  will.  He  died  at  Paris.  It  ap- 
pearing from  the  affidavit  of  a  French  advocate 
that  the  will  and  codicil  in  the  English  form 
were  made  in  a  form  permitted  by  the  law  of 
France  in  the  case  of  British  subjects  resident 
in  France, — Held,  that  the  papers  could  be 
admitted  to  probate  under  24  &  26  Vict.  c.  114. 
s.  1,  as  valid  according  to  the  law  of  the  placo 
where  made.  In  the  goods  of  Laeroia,  46  Law 
J.  Bep.  P.  D.  k  A.  40 ;  Law  Bep.  2  P.D.  94. 

[And  see  22  infra.] 

(C)  What  Documents  fobm  Pabt  of  Will. 

4. — A  voluntary  settlement  purported  to  com- 
prise certain  mortgage  debts  and  bank  e^ares^ 
but  the  mortgages  and  shares  were  not  trans- 
ferred to  the  trustees,  and  some  of  the  mortgage 
debts  were  received  by  the  settlor.  By  her  will 
the  settlor  confirmed  her  settlement,  but  the 
settlement  was  not  admitted  to  probate : — Held, 
that  the  settlement  was  imperfect,  but  was  con- 
firmed by  the  will,  and  was  made  complete  as 
regarded  the  shares,  though  not  as  regarded  the 
mortgage  debts  received  by  the  settlor.  Held 
also,  that  the  settlement  being  incorporated 
with  the  will,  must  be  read  as  a  testamentary 
instrument,  and  the  doctrines  of  lapse  and 
ademption  would  apply.  Bizzeg  v.  Flight,  46 
Law  J.  Bep.  Chanc.  862 ;  Law  Bep.  3  Ch.  D.  629. 

5. — The  instructions  for  a  will  were  reduced  to 
writing,  and  the  testator  duly  executed  the  paper 
pending  the  preparation  of  the  more  formal  in- 
strument. In  this  paper  the  residue  was  disposed 
of.  On  the  following  day  the  testator  executed 
a  second  and  more  formal  will.  It  did  not  dis- 
pose of  the  general  residue,  and  it  expressly 
revoked  all  former  wills.  In  both  papers  the 
same  executors  were  appointed.  All  parties 
consenting,  and  the  papers  not  being  entirely 
inconsistent  with  one  another,  the  Court  granted 
probate  of  both  documents  as  together  contti- 
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tntiiig  the  will  of  the  deceased.  IMimtm  v. 
Clark,  47  Law  J.  Rep.  P.  D.  &  A.  17 ;  Law  Bep. 
8  P.  D.  269. 

6. — A  will  was  written  on  three  sides  of  a 
sheet  of  paper,  the  signature  and  attestation 
being  at  the  bottom  of  the  third  side.  On  the 
fourth  side  was  a  schedule  in  the  handwriting 
of,  and  signed  by,  the  testator,  and  bearing  the 
same  date  as  the  will.  The  attesting  witnesses 
had  not  seen  the  schedule.  The  will  contained 
these  words :  *'  Whereas  I  am  possessed  of  landed 
and  chattel  property  as  stated  in  the  annexed 
schedule,  &o. : " — Held,  that,  as  the  schedule  was 
not  proved  to  have  been  written  at  the  time  of 
the  ezecntion  of  the  will,  it  could  not  be  incor- 
porated into  the  will.  The  onm  in  such  a  case 
lies  on  the  persons  seeking  to  incorporate  the 
document  into  the  will.  Singleton  v.  TomUnton 
(H.L.  Ir.),  Law  Bep.  3  App.  Gas.  404. 

7. — ^A  testatrix  made  a  testamentary  disposi- 
tion  on  the  first  three  pages  of  a  sheet  of  letter 
paper,  which  was  signed  by  herself,  but  unat- 
tested. She  some  time  afterwards  duly  executed 
a  testamentary  disposition  (but  which  contained 
no  reference  to  the  former  disposition)  on  the 
fourth  page  of  the  same  sheet.  At  the  time  of  the 
execution  the  testatrix  told  the  witnesses  that 
it  was  her  will;  but  the  paper  was  so  folded 
that  they  could  not  see  the  writing  above  her 
signature,  and  they  did  not  know  that  there  was 
any  writing  on  the  other  pages :— Held,  that  the 
disposition  on  the  first  three  pages  of  the  sheet 
was  not  incorporated  in  the  document  executed 
on  the  fourth  page,  and  was  therefore  inopera- 
tive. In  the  goods  of  Tovey,  47  Law  J.  Rep. 
P.  D.  &  A.  63. 

Incorporation  qf  general  American  will.    [See 
Pbobatb,  18.] 

Words  in  margin  **aiU  free  of  dnty."     ISee 
Scotch  Law,  27.] 

[And  see  16,  26  infra.] 

(D)  Duplicates  :  Admission  op  Byidbncb. 

8.— Where  a  testator  executed  two  codicils 
which  were  similar  in  all  respects  except  that 
they  were  executed  at  different  dates  and  at- 
tested by  different  witnesses,  the  Court  held 
that  evidence  was  admissible  to  shew  that  they 
were  intended  to  be  duplicates,  though  it  would 
not  have  been  admissible  on  a  question  of  con- 
struction. Subhard  v.  Alexander,  46  Law  J. 
Bep.  Chano.  740 ;  Law  Bep.  3  Ch.  D.  738. 

(B)  Execution. 

(a)  Place  of  signoitwe, 

9. — A  testator,  a  farmer,  wrote  his  will  on  a 
sheet  of  paper.  The  attestation  clause  was  on 
the  third  page.  At  the  foot  of  the  page  there 
were  the  words  "  turn  over,"  and  on  the  fourth 
page  there  was  a  clause  bearing  date  the  day 
on  which  the  will  was  executed  and  with  the 
signature  of  the  testator.  The  will  was  signed 
by  the  testator  and  subscribed  by  the  witnesses 


on  the  third  page,  but  before  its  execution  the 
witness  saw  some  writing  on  the  fourth  page. 
The  will  gave  legacies  and  annuities  of  connder- 
able  amount,  but  the  debts  of  the  testator  ex- 
hausted the  personalty,  and  the  only  allusion  to 
his  real  estate  was  contained  in  the  writing  on 
the  fourth  page : — Held,  on  the  evidence,  that  the 
signature  to  the  will  which  the  witnesses  attested, 
was  the  signature  on  the  third  page,  and  therefore 
that  the  writing  on  the  fourth  page  could  not 
be  included  in  the  probate.  In  the  goods  of 
Dearie,  47  Law  J.  Bep.  P.  D.  k  A.  46. 

10. — A  testator  left  a  holograph  will  with  a 
full  attestation  clause.  His  signature  was  em- 
bodied in  the  attestation  clause,  and  was 
written  apparency  at  the  time  he  wrote  out 
the  will.  He  filled  in  the  date  in  the  testimo- 
nium clause  in  the  presence  of  the  attesting 
witnesses,  and  then,  putting  his  hand  on  the 
paper,  said,  <'In  the  name  of  God,  I  declare 
this  to  be  my  last  will  and  testament,  and  I 
wish  you  to  witness  it.**  The  witnesses  then 
subscribed  the  will,  but  they  did  not  see  the 
signature  of  the  testator  in  the  attestation 
clause.  The  Court  being  satisfied,  from  the 
circumstances  of  the  case  and  the  appearance 
of  the  document,  that  the  testator  intended  his 
signature  in  the  attestation  dause  to  be  his 
signature  to  the  wUl,  and  that  it  was  there 
when  he  asked  the  witnesses  to  attest  the  in- 
strument,— Held,  that  there  had  been  a  suffi- 
cient acknowledgment  of  the  signature  by 
testator,  and  decreed  probate  of  the  wilL  In 
the  goods  of  Peam,  46  Law  J.  Bep.  P.  D.  &  A 
31 ;  Law  Bep.  1  P.D.  70. 

IL — The  will  contained  as  an  attestation 
clause  the  words,  "signed  in  the  presence  of 
us.**  Then  followed  l£e  signatures  of  the  at- 
testing witnesses,  and  beneath  their  signatures 
that  of  the  testator.  The  witnesses  deposed 
that  all  three  were  present  when  they  signed 
the  instrument,  but  they  could  not  say  in  what 
order  they  signed.  The  Court  held  that  the 
circumstances  warranted  it  in  coming  to  the 
conclusion  that  the  will  had  been  duly  exe- 
cuted, and  decreed  probate  of  it.  In  the  goods 
of  8,  P.  Jones,  46  Law  J.  Bep.  P.  D.  &  A.  80. 

(b)  InterliheatioHS. 

12. — Two  interlineations  were  introduced 
into  the  will  after  execution  and  attestation, 
but  the  testatrix  signed  with  her  initials  in  the 
margin  opposite  them,  and  the  witnesses  sub- 
scribed their  initials  in  attestation  of  the  signa- 
ture of  the  testatrix: — Held,  that  the  inter- 
lineations were  duly  executed,  and  were  entitled 
to  probate  as  part  of  the  will.  In  the  goods  of 
Blewitt,  49  Law  J.  Bep.  P.  D.  &  A.  31 ;  Law 
Bep.  6  P.D.  116. 

(F)  Attestation. 

(a)  Imperfect  attestation  olause :  attesting 

witnesses  not  to  be  found. 
18. — ^A  testator  left  a  will  which  concluded, 
**ln  the  presence  of  the  undersigned  as  wit- 
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nesses  on  this  the  fifth  day  of  June,  1871, 1  set 
my  hand  and  signature."  The  testator's  family 
had  no  personal  knowledge  of  the  persons 
who  subscrihed  the  will  as  attesting  witnesses, 
and  they  had  endeavoured,  but  in  vain,  to 
obtain  intelligenoe  of  them.  In  these  circum- 
stanoes  the  Court  dispensed  with  the  affidavit 
as  to  the  due  execution  of  the  will,  and  decreed 
probate  of  it,  the  ezecutrizi  the  only  person 
who  would  be  benefited  by  an  intestacy,  con- 
senting to  the  grant  In  the  goods  of  Hux,  46 
Law  J.  Bep.  P.  D.  &  A.  39. 

(J)  Form  of  tub$oription. 

14. — A  testator  cut  from  the  will  the  portion 
of  the  document  on  which  the  name  and  ad- 
dress of  the  seoond  attesting  witness  were 
written.  The  excised  part  was  also  mutilated, 
but  the  name  and  address  of  the  witness  re- 
mained legible  upon  it^  and  it  was  found  with 
the  will  in  the  testator's  writing-desk.  The 
Court  being  satisfied  that  the  name  had  not 
been  removed  animo  rotoca/ndit  decreed  probate 
of  the  instrument.  In  the  goods  ^  John 
Wheeler,  49  Law  J.  Rep.  P.  D.  &  A.  29. 

Semble,  that  the  names  of  the  attesting  wit- 
nesses are  an  easential  part  of  the  will,  and 
that  their  removal  from  the  will  animo  revo* 
eandi  will  render  it  inoperative.    Ibid. 

(ct)  Subscription  to  eodioil  on  booh  of  nnU, 

16. — ^A  testatrix  requested  two  friends  to 
witness  the  execution  by  her  of  a  codicil  to  her 
will.  Both  papers  were  fastened  together  by 
means  of  a  pin,  and  the  witnesses,  instead  of 
subscribing  the  codicil  itself,  signed  their 
names  on  the  back  of  the  will.  There  was  evi- 
dence which  satisfied  the  Court  that  the  will  and 
codicil  were  pinned  together  at  the  time  of  the 
execution  of  the  codicil,  and  that  the  witnesses 
intended,  by  their  subscription  on  the  back  of 
the  will,  to  attest  the  signature  of  the  testatrix 
at  the  foot  of  the  codicil :— Held,  that  the  codi- 
cil was  entitled  to  probate.  In  the  goods  of 
Braddoohy  46  Law  J.  Rep.  P.  D.  &  A.  76 ;  Law 
Rep.  1  P.D.  433. 

{(£)  Attestation  by  beneficia/ry, 
[See  Tbubt,  A  5.] 

(G)  Rbvooation  op  Will. 

(a)  Alterations  and  obliterations. 

16. — The  testator  made  his  will  on  a  litho- 
graphed form,  which  he  adapted  to  his  pur- 
poses by  filling  up  the  blank  spaces  therein 
and  by  making  certain  obliterations  and  inter- 
lineations which  appeared  in  the  body  of  the 
will.  The  surviving  attesting  witness  could 
give  no  information  as  to  whether  or  not  the 
obliteiations  and  interlineations  were  on  the 
will  when  he  attested  it ;  but  it  appeared  that 
the  testator  had  made  certain  declarations  as 
to  his  intentions  before  the  date  of  the  execu- 
tion of  the  will,  and  that  to  give  effect  to  those 


intentions  it  was  necessary  that  the  alterations 
in  question  should  be  so  made  in  it.  In  these 
circumstances  the  Court  came  to  the  conclusion 
that  the  alterations  were  made  before  the  «xe« 
oution  of  the  instrument  and  decreed  probate 
of  it  in  its  altered  form.  Ihnoh  v.  Deneht  46 
Law  J.  Rep.  P.  D.  &  A.  13 ;  Law  Rep.  2  P.D.  60. 

17«— The  words  of  the  Wills  Act,  1837,  sec« 
tion  21,  "  otherwise  destroying,"  must  be  con- 
strued as  intending  some  mode  of  destruction 
tijusdem  generis  with  the  preceding  words,  not 
an  act  which  is  not  a  destroying  in  the  primary 
sense  of  the  word.  In  re  Haarisy  deceased. 
Cheese  v.  Lovifjoy,  46  Law  J.  Bep.  P.  D.  &  A. 
66 ;  Law  Rep.  2  P.D.  161. 

Striking  through  words  with  a  pen,  unless 
initialed  as  required  by  section  21  of  the  Wills 
Act,  1837,  is  not  valid,  and  the  will  stands  as 
though  the  alterations  had  not  been  made. 
Ibid. 

The  testator,  John  Harris,  of  Clifton,  in  the 
county  of  Gloucester,  made  a  will  bearing  date 
the  3rd  of  July,  1862,  and  added  a  first  codicil 
thereto  en  the  same  date,  a  second  codicil  on 
the  21st  of  September,  1852,  and  a  third  codi- 
cil on  the  21st  of  September,  1852,  and  ap- 
pointed Thomas  Sambrooke  Hepinstall,  who 
predeceased  the  testator,  his  executor,  and  the 
plaintiff,  under  certain  contingencies  which 
have  happened,  a  beneficial  legatee.  P^viously 
to  his  death  the  plaintiff  made  divers  altera- 
tions and  obliterations  in  his  will  which  were 
not  formally  attested  by  the  witnesses  to  the 
will,  and  left  the  same  about,  treating  it  as 
waste  paper,  but  did  not  destroy  it: — Held, 
that  the  plaintiff  was  entitled  to  probate  of  the 
same  in  solemn  form,  excluding  all  the  altera- 
tions and  interlineations.    Ibid. 

18.— The  testator,  who  died  in  1836,  by  a 
duly-executed  will  devised  realty  to  "  Elizabeth 
Eley  her  heirs  and  assigns  for  ever."  He  after- 
wards obliterated  the  words  "Eley  her  heirs 
and  assigns  for  ever,'*  and  re-wrote  the  word 
**  Eley : " — Held,  affirming  tlie  decision  of  the 
Court  of  Appeal  (45  Law  J.  Rep.  Exch.  427 ; 
Law  Rep.  1  Ex.  D.  110,  which  reversed  the 
judgment  of  the  Exchequer  Division),  that  the 
obliteration  was  a  revocation  of  a  "clause'* 
within  the  meaning  of  the  6th  section  of  the 
Statute  of  Frauds,  and  that  the  devisee  took  a 
life  estate  only.  STwnton  v.  Bailey  (H.L.),  48 
Law  J.  Rep.  Exdi.  67 ;  Law  Rep.  4  App.  Cas.  70. 

Per  Earl  Cairns. — In  a  gift  to  A.B.,  his  h^s 
and  assigns,  the  words  "  his  heirs  and  assigns  ** 
do  not  merely  qualify  the  gift  to  A.  B.,  but  im- 
port an  actual  gift  to  the  persons  so  described. 
Ibid. 

Per  Lord  Penzance. — Revocation  in  the  Sta- 
tute of  Frauds  means  revocation  of  words,  and 
may  operate  to  enlarge  as  well  as  to  rescind  a 
gift.    Ibid. 

(b)  Destruction  of  codicil  retiring  mill, 

19. — A  testator  made  his  will  in  1871.  He 
married  in  1872,  and  on  the  day  of  the  mar- 
riage, but  after  the  ceremony,  he  executed  a 
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codicil  by  which  he  made  proviAon  for  his  wife 
and  reviyed  his  will.  His  wife  predeceased 
him,  and  on  the  testator's  death  the  will  only  was 
found  among  his  papers.  The  Ck>iirt  being 
satisfied  that  in  destroying  the  codicil  the  de- 
ceased had  no  intention  of  thereby  revoking 
the  will,  decreed  probate  of  both  papers.  Jame$ 
▼.  Shrimpton,  46  Law  J.  Rep.  P.  D.  &  A.  86 ; 
Law  Bep.  1  P.D.  431. 

(<?)  B&-exeeution  of  wiU  mthovt  referring  to 

codicil, 

2O4 — A  testator  having  dnly  exeoated  his  will, 
revoking  all  other  wills,  execated  a  codicil  to 
it,  and  subsequently  re-executed  the  will  with- 
out referring  to  the  codicil.  There  was  nothing 
to  shew  that  he  intended  to  revoke  the  codicil, 
and  the  wording  of  the  second  attestation 
clause  warranted  the  inference  that  the  object 
of  the  re-execution  of  the  will  was  to  give  effect 
to  certain  alterations  in  it: — Held,  that  the 
codicil  was  not  revoked.  In  the  goods  of  John 
BamUm  (deceased),  48  Law  J.  Bep.  P.  D.  &  A.  64. 

{d)  BevoetUion  0/ codicil  by  subsequent  codicil. 

21. — ^A  testatrix  bequeathed  1,000/.  on  trust 
for  E.  for  life,  with  remainder  to  the  children  of 
E.  She  directed  her  residuary  estate  to  be 
converted  and  divided  into  sixteen  parts,  two 
of  which  she  directed  to  be  paid  to  S.  and  two 
to  be  held  on  the  same  trusts  as  the  legacy  of 
1,000/.  By  a  codicil  she  revoked  all  gifts  to  or 
in  favour  of  £.  and  S.  respectively.  By  a  second 
codicil,  after  reciting  that  she  had  purchased 
certain  realty  since  the  date  of  her  will,  which 
in  fact  was  bought  before  the  date  of  the  first 
codicil,  she  devised  the  same  upon  the  trusts 
declared  in  her  said  will  in  respect  of  her  resi- 
due : — Held,  that  the  first  codicil  was  not  re- 
voked, and  the  property  devised  by  the  second 
codicil  was  subject  to  the  trusts  of  the  residue 
as  declared  by  the  will  and  first  codicil  taken 
together.  Burton  v.  Newhery  (46  Law  J.  Bep. 
Chanc.  201 ;  Law  Bep.  1  Ch.  D.  234 ;  No.  27 
infra),  distinguished.  Held  also,  that  the  gift 
to  the  children  of  E.  was  accelerated,  but  that 
until  she  should  have  a  child  the  income  of  the 
1,000/.  fell  into  residue,  and  the  income  of  two- 
tenths  of  the  residue  as  to  personalty  belonged 
to  the  next-of-kin,  and  as  to  realty  to  the  heir 
of  the  testatrix.  In  re  Love,  Qreen  v.  Tribe, 
47  Law  J.  Bep.  Chanc.  783 ;  Law  Bep.  9  Ch.  D. 
231« 

{e)  InconsistefU  wills. 

22. — If  it  can  be  collected  from  the  language 
of  the  will,  taken  in  connection  with  the  facts 
with  which  it  was  used,  that  it  was  the  inten- 
tion of  the  testator  to  dispose  of  his  property 
in  a  different  manner  to  that  in  which  he  dis- 
posed of  it  by  an  earlier  will,  the  earlier  will 
will  be  revoked,  and  this  although  in  some  par- 
ticulars the  later  will  does  not  completely 
cover  the  whole  subject-matter  of  the  earlier 
will.  Demjfsey  v.  Zawson,  46  Law  J.  Bep.  P. 
D.  &  A.  23 ;  Law  Bep.  2  P.D.  98. 


(/)  Evidence. 

28. — A  testatrix  executed  two  wills.  In  the 
first  she  appointed  executors  and  disposed  of  the 
residue ;  the  second  contained  no  appointment 
of  executors,  or  words  of  revocation ;  in  both 
the  principal  legatees  were  the  same,  and  the 
residue  was  not  specifically  disposed  of  :•— Held, 
that  there  was  sucdi  an  amount  of  ambiguity 
on  the  faoQ  of  the  papers  as  to  warrant  the  ad- 
mission of  parol  evidence  to  ascertain  whether 
the  testatrix  intended  the  last  paper  in  substi- 
tution for  the  first,  or  that  both  together  should 
constitute  her  will.  Jenner  v.  Ffineh,  49  Law 
J.  Bep.  P.  D.  &  A.  69 ;  Law  Bep.  5  P.D.  106. 

24, — Oral  and  written  dedsarations  of  a  tes- 
tator, whether  made  before  or  after  the  date  of 
execution  of  a  will,  are  admissible  in  evidence 
for  the  purpose  of  shewing  what  were  the  con- 
stituent parts  of  the  will  at  the  time  of  execu- 
tion. M.  B.  made  and  duly  executed  her  last 
will  on  the  1st  of  August,  1872.  On  her  death 
in  1879,  the  will  was  found  in  an  envelope  in 
her  writing-desk.  It  was  contained  in  two 
sheets  of  note-paper  stitched  together  book- 
wise.  The  will  was  all  in  the  handwriting  of 
the  testatrix  (with  the  exception  of  the  attesta- 
tion clause,  which  was  fill^  in  by  one  of  the 
attesting  witnesses),  and,  commencing  with  the 
first  page  of  the  outer  sheet,  it  ran :  "  I  ap- 
point my  nephews,  B.  J.  G.  and  B.  G.  L.,  to  be 
my  joint  executors  to  cany  my  will  into  effect 
I  appoint  my  nephew,  B.  J.  G.,  to  be  my  exe- 
cutor and  sole  residuary  l^;atee. — M.  B.  And 
placed  with  my  will  the  1st  day  of  August, 
1872."  The  following  page  was  a  blank,  and 
the  will  was  continued  on  the  inner  sheet, 
which  was  paged  1,  2,  3,  4 ;  "  The  last  wiU  and 
testament  of  me,"  &c.,  and  concluded  with  the 
attestation  clause  on  the  4th  page.  The  next, 
the  3rd  page  of  the  outer  sheet,  was  a  blank, 
and  the  last  contained  the  indorsement,  **  The 
wUl  of  M.  B.,  August,  1,  1872."  The  attesting 
witnesses  were  unable  to  say  what  were  the 
contents  of  the  will,  or  whether  it  was  con- 
tained in  one  or  two  sheets  of  paper : — Hehl, 
that  declarations  of  intention  by  tlie  testatrix 
before  the  execution  of  the  will,  and  declara- 
tions by  her  subsequent  to  the  execution, 
shewing  the  belief  that  she  had  effected  her 
intention,  were  admissible  in  evidence,^  with 
the  view  of  shewing  what  were  the  constituent 
parts  of  the  will  at  the  time  of  its  execution. 
Gould  V.  Lakes,  49  Law  J.  Bep.  P.  D.  &  A.  69. 

[And  see  supra.  Will  Conbtbuction,  B.] 

(H)  Bbpublication  akd  Bevival  op  Will. 

(a)  Bevflcation  by  marriage :  conditional 

retWHil, 

25.— A  testator  executed  a  will,  and  after- 
wards married.  He  subsequently  executed  a 
second  will,  and  by  it  he  revived  and  brought 
into  force  again  the  first  will  in  the  event  of 
there  being  no  child  of  the  marriage  living  at 
the  time  of  the  death  of  his  wife.  The  same 
executors  were  appointed  in  both  wills.    Tei- 


WILL  FOBMALITIBS— WOBDS. 


685 


tator  die^  leaving  snrviying  him  his  widow  and 
one  child.  The  Court  allowed  the  first  will  to 
be  included  in  the  probate  of  the  second  will. 
In  the  goods  <(f  Baugkcm^  46  Law  J.  Bep.  P.  D. 
&  A.  80 ;  Law  Bep.  1  P.D.  429. 

(Jb)  CodioU  referring  by  date  oniy  to  a  revoked 

will, 

26.— A  codicil  referring  by  date  only  to  a 
revoked  will  does  not  revive  the  will.  The  testa- 
trix made  a  will  on  the  26th  of  January,  1876, 
and  added  a  codicil  thereto  on  the  21st  of  Feb- 
ruary following.  On  the  18th  of  January,  1877, 
she  executed  a  new  will,  by  which  she  revoked 
all  previous  wills,  and  on  the  same  day  exe- 
cuted also  a  codicil  to  the  will.  The  documents 
were  prepared  in  a  hurry,  and  an  erroneous 
reference  to  the  will  was  given  in  the  codicil, 
which  purported  to  be  a  codicil  to  "her  last 
will,  dated  the  26th  of  Januaiy,  1876."  The 
Court  being  satisfied  that  the  testatrix  had  no 
intention  of  reviving  the  will  of  Januaiy,  1876, 
and  that  the  reference  to  it  was  a  mistake,  de- 
creed probate  of  the  will  and  codicil  of  Febru- 
ary, 1877.  In  the  goods  o/Ince,  46  Law  J.  Bop. 
P.  D.  &  A.  30;  Law  Bep.  2  P.D.  111. 

(e)  Second  eodioil  r^mbUeation  of  mm,  but 
not  of  first  codioiL 

27.--A  testator,  by  will  dated  the  7th  of 
December,  1837,  gave  certain  interests  in  his 
residuary  real  estate  to  A.  and  B.  and  ten 
others.  By  a  codicil  dated  the  12th  of  October, 
1838,  he  directed  an  after  acquired  real  estate 
to  be  held  on  the  same  trusts  as  his  residuary 
estate.  A.  and  B.  were  two  of  the  witnesses  to 
this  codicil.  The  testator  duly  executed  a  second 
codicil,  dated  the  7th  of  April,  1839,  described 
as  "a  codidl  to  my  last  will  dated  the  7th  of 
December,  1837,"  which  did  not  mention  or 
refer  to  the  first  codicil :— Held,  that  the  second 
codicil  was  a  republication  of  the  will,  the 
document  to  whicli  it  referred,  only,  and  not  of 
the  first  codicil,  and  that  the  shares  of  A.  and 
B.,  given  by  the  latter,  fell  into  the  residue, 
and  were  divisible  among  all  the  parties  en- 
titled under  the  will.  Chrdon  v.  Lord  Beay 
(6  Sim.  274)  disapproved.  Burton  v.  Newbery, 
46  Law  J.  Bep.  Chanc.  202 ;  Law  Bep.  1  Ch.  D. 
234. 

Qusere— What  would  have  been  the  effect  if 
the  second  codicil  had  referred  to  the  will 
generally  without  a  date  1    Ibid. 

WINDINO-UP. 
[See  Company,  H.] 


WINDOW. 
Alteration  qf.    [See  Light  akd  Aib,  2,  4.] 

WINB  MBBCHANT. 
Meaning  of  term,    [See  Alkhoube,  8.] 


WmTEB  ASSIZES. 

[Extension  of  the  provisions  of  the  Winter 
Assizes  Act,  1876.    40  &  41  Vict.  c.  46.] 

WITNESS. 

A  mere  witness,  summoned  for  examination 
under  the  Bankruptcy  Act,  1869,  section  96,  is 
not  entitled  to  the  costs  of  employing  solicitor 
or  counsel.  JEa  parte  Waddell ;  in  re  Lutseher, 
Law  Bep.  6  Ch.  D.  328. 

[See  EviDENCB ;  Psacticb,  K.] 

Attesting  will :  gift  to,   [See  Tbubt,  A  7 ;  WiLli 

CONSTBUOTION,  L  1 ;  FOBMALITIBB,  27.] 

Costs  of    [See  Costs,  101, 102.] 

Examination  upon  aoeounts.    [See  PRACTICB,  A 
4,6.] 

Subpcena  for  attendance  of,  before  a/rbitrator. 
[See  Baivkbuptot,  M  46.] 

Summoning,  in  winding  up,     [See  Compant, 
H90.] 

WOJiAN  PAST  CHILD-BEABING. 

[See  Pbbsumption,  4 ;  Will  Constbuction, 

N8.] 

WOBDS. 

*' About,"    [See  Salb  of  Gk)0DB,  3;  Shipping 
Law,  D  1.] 

"Absolutely  entitled."     [See  Lands  Clauses 
Act,  29.] 

"  Abutting"    [See  PuBUC  Health  Act,  24.] 

*'  Act  of  God."    [See  Habboubs  Clauses  Act, 

3.] 

**  Action  founded  on  contract  or  on  tort."    [See 
Costs,  16.] 

*' Actually  received,"     [See  Will  Constbuc- 
tion, L  12, 14.] 

<*  Adjacent  lands,"    [See  Mines,  4.] 

**  After  the  passing  of  this  Act."     [See  Bas- 
TABDT,  3.] 

"  Aggravated  assault."    [See  Assault,  2.] 

"  Aggrieved,"    [See  Copybioht,  13.] 

"  Agreeable  to  my  wishes,"    [See  Tbust,  All.] 

"  Agreement  for  payment  of  rent  in  full."    [See 
Landlobd  and  Tenant,  4.] 

"  AU  moneys  that  may  be  left  after  my  decease." 
[See  Will  Constbuction,  D  15.] 

*^All  my  personal  property."     [See   Tbust, 
A  6.] 

^'AU  rents  and  profits."    [See  Ybndob  and 

PUBCHASEB,  11.] 

"  Annual  emolument."    [See  Tblbgbaph,  2.] 

**  Answerable   in  damages."      [See    Shipping 
AW,  E  21.] 
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**  Any  ekUm  far  magei:*    [Bee  Shipping  Law, 

W3.] 

"Any  drfenoe."    [See  Mabikb  iNBiniAKOB,  28, 
47.1 

**  Any  new  tenant"    [Bee  Albhoubb,  a] 

**  Any  per9on,'*    [See  Public  Hbalth  Act,  6.] 

"  Any  perton  making  teroer"  [See  Mbtbopolis, 
16.] 

"  Application  made  at  the  trial,**  [See  COSTS,  8.] 

**Appwrtenanee$"    [See  Wat,  1.] 

**  Am  deviied:*  [See  Will  Construction,  D  3.] 

**Am  near  thereto  at  Mp  can  u^ely  aet,^  [See 
Shipping  Law,  F  3,  5 ;  G  5 ;  K  2. j 

"  At  toon  at  pottibU:*    [See  Contract,  36.] 

"  At  any  time,**    [See  Railway,  2.] 

**At  or  within,**  [See  Will  Construction, 
Dl.] 

'*  Authority,**    [See  Libel,  21.] 

*' Available  for  o^fudicaHon,**  [See  Bank- 
ruptcy, B  26,] 

**  Bare  truttee.**    [See  Trust,  D  13, 14.] 

**  Become  eldett  ton,**  [See  Will  Construc- 
tion, L  20.] 

"  Beerthop.**    [See  Covenant,  6.] 

<*  Before  the  dimeion  of  my  ettate,**  [See  Will 
Construction,  2,  13.] 

"  Beneficial  interest,**    [Bee  Bailway,  21.] 

**  Beneficial  pcwer,**    [See  Power,  14.] 

^'Bequeathed:*  [See  Will  Construction, 
D8.] 

**BuUdia^:*  [See  GASWORKS  Claxtsbs  Acts,  2.] 

"  BoTUtfide,**    [See  Charity,  26.] 

** Bona  fide  mistake"  [See  Company,  E  3; 
Costs,  26.] 

Bueinett,**    [See  Covenant,  7.] 

Cargo.**    [See  Sale  of  Goods,  4.] 

"  Cargo  to  be  ditcharged  with  all  detpatchy  ae- 
eording  to  the  custom  of  the  port,**  [See 
Shipping  Law,  F  2.] 

«  Carriage.**    [See  Turnpike,  3.] 

"  Carrying  on  butinett.**  [See  Lord  Mayor's 
Court,  2.] 

«*  Cart,^*    [See  Highway,  26.] 

"  Cath  under  the  control  of  the  Court,**  [See 
Lands  Clauses  Act,  19 ;  Trust,  B  6.] 

*<  Caute  of  appeal**  [See  Public  Health  Act, 
86.] 

*<  Cheap  train.**    [See  Railway,  31.] 

"Children.**  [See  Trust,  A  7;  Will  Con- 
struction, H  10, 11.] 

«♦  Children  or  their  ittue,**  [See  Will  Con- 
struction, N  3.] 


fi 


<f 


'•  Children  on  attaUUng  twenty-one."  [See 
Will  Construction,  L  6.] 

"  Children  who  thaU  attain  twenty-one.**  [See 
Will  Construction,  H  6,  L  4.  j 

«•  Clause.**    [See  Will  FoRMALiriBa,  18.] 
«  Clerh,**    [See  Bill  op  Sale,  28.] 
"  Collateral  secwrUy.**    [See  Mortgage,  19.] 
"CohurMe.**    [See  Charity,  26.] 

"  Comfortable  maintenance.**  [See  HUSBAND 
AND  Wife,  26.] 

"Qmsent  or  agreement.**  [See  Light  and 
Air,  1.] 

*•  Omtraet  by  way  of  wagering,**  [See  Con- 
tract, 10, 12, 13.] 

"  Contract  or  tort,**    [See  Costs,  15.] 

"  Contrary  intention.**  [See  Administration, 
16.] 

"  Costs  following  event,**    [See  Costs,  1-6.] 

*'  Costs  qf  and  incident  to  a  proceeding  in  the 
High  Qfurt:*    [See  Practice,  F  14.] 

"  County,**    [See  POOR  LAW,  1.] 

"  Court  qf  summary  jurisdiction.**  [See  ALB- 
HOUSE,  24.] 

"Crimet  against  bankruptcy  law.**  [See  Ex- 
tradition, 1.] 

«*  Criminal  oaute  or  matter.**  [See  Elemen- 
tary Education  Acts,  9.] 

"  Cruelly  iUtreat  and  torture,**    [See  Animals, 

1.] 
"  Daughtert.**    [See  WILL  CONSTRUCTION,  G  3.] 

"  Dead  weight.**    [See  Shipping  Law,  D  6.] 
•*  DedlMg.**    [See  Bankruptcy,  B  2 ;  F  27.] 
"  Debentures.**    [See  Legacy,  22.] 
"  Debt  owing  or  accruing:*    [Sec  ATTACHMENT, 
2,3.] 

*<  Debts  proved  and  admitted  in  the  bankruptcy.** 
[See  Bankruptcy,  C  12.] 

"  Decision  of  the  Court.**   [See  Public  Health 

Act,  36.] 
**  Descendants.**    [See  Will  Construction,  I 

16.] 

"  Desertion.**    [See  Poor  Law,  16.] 

"  Die  teised.**  [See  Will  Construction,  D  7.] 

•*  Die  without  having  been  married.**  [See  Set- 
tlement, 12, 13, 14.] 

''Die  without  issue.**  [See  Will  Construc- 
tion, L  2,  15,  16.] 

«*  Die  without  leaving  itsue.**  [See  Will  Con- 
struction, L  17, 18.] 

"  Distinct prcpertiet.**  [See  Inhabited  House 
Duty,  1.] 

"  Distinctive  device^  mark  or  heading,**  [See 
Trade  Mark,  1.] 
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*  Dkfidendi.*'    [See  Appobtionmbkt,  8.] 

**  Dividends   or   periodical   payments***     [See 
Appobtionmbnt,  4.] 

"  Due:*    [See  Oompant,  D  94.] 

**  Due,  owing  or  aooruing,**    [See  Attachmbnt, 
8.] 

**DmlUng  house:*     [See  Inhabitbd  Housb 
Duty,  4,  5.] 

**  DwelUng  place  or  shop"    [See  Mabkbt,  1] 

**  Dyes  or  causes  to  be  dyed  "  seeds.    [See  AouL- 

TBBATION  OF  SbBDB.] 

"Earnings:*     [See  Hubband  and  Wifb,  44, 
45.] 

"  Effects:'     [See  Will  Constbuction,  B  12, 

13.] 

"Eldest  son:*    [See  Gayblkino;  Will  Con- 
stbuction, G  4 ;  H  1 ;  L  20.] 

"Entitled:'    [See  Succbssion  Duty,  1.] 

"Estate,  costs  out  of:*     [See  Coptholdb,  4; 
Costs,  4.] 

"  Etcetera:*    [See  Will  Constbuction,  E  16.] 

"  Excessive  weight:*    [See  Locomotivb,  4.] 

"  Executorship  expenses,**    [See  Ezboutob,  12.] 

"  Existing,**    [See  Watbb  Company.] 

"Expressly  excluded:*     [See  Lands  Clausbs 
Act,  16.] 

•<  ExprestHy  vaHed:*    [See  Statute,  12.] 

*'  Extraordinary  trafflc:*  [See  Logomotiyb,  4.] 

"  Family :*    [See  Will  Constbuction,  H  16- 
18.] 

"  Family  Salve:*    [See  Tbadb  Mabk,  8.] 

"Felon:*    [See  Libel,  2.] 

"  Fiduciary  capacity.**    [See  Dbbtobs  Act,  4.] 

**  Fines  payable  to  Her  Majesty.**    [See  Muni- 
cipal COBPOBATION,  18.] 

"  First  and  true  iwventor:*    [See  Patent  8,  4.] 

"FbUowing  event.**    [See  Costs,  1.] 

"  Foreign  bonds.**    [See  Will  Constbuction, 
D13.] 

"  Forming  such  street:*    [See  Metbopolis,  7.] 

"  Forthwith.**    [See  Action,  8.] 

"  Found  committing  offence.**    [See  Action,  8.] 

"Freight:*  [See  Shipping  Law,  K  4;  Mabinb 
Insubancb,  14.] 

"Fronting.**    [See  Public  Health  Act,  24.] 

"  Full  age:*    [See  Pabliambnt,  7.] 

"FuU  and  complete  cargo.**     [See  Shipping 
Law,  D  1.] 

"  Full  confidence:*    [See  Will  Constbuction, 
H16;  18.] 

"  FuHher  evidence.**    [See.  Pbacticb,  K  21.] 

"  Gentleman:*    [See  Bill  of  Sale,  26.] 


"  Gold.**    [See  Excise.] 

"  QoodwiU:*    [See  Pabtnebship,  9.] 

*'  Hard  ba/rgai/n.**    [See  Contbact,  4.] 

"  Heir:*    [See  Will  Constbuction,  H  25-30.] 

"  Heirs  or  next-of-hin.**    [See  Will  Constbuc- 
tion, H  23.] 

**  Holder  in  his  own  right.**    [See  Company,  D 
10.3 

"  Holding  share*.**    [See  Company,  D  45.] 

"  Haul  keeper.**    [See  Bankbuptcy,  B  28.] 

"  House.**    [See  Inhabited  House  Duty,  1.] 

**  House,  building  or  manufactory:*    [See  Lands 
Clauses  Act,  2.] 

"  Household  furniture:*    [See  Will  Constbuc- 
tion, D  12.] 

"  Illness.**    [See  Evidence,  84.] 

"  Immediate  apprehension:*    [See  Action,  8.] 

"  Immediately:*    [See  Alehouse,  3.] 

"  Immediately  apprehended.**    [See  Action,  8.] 

"  Importing  for  sale:*    [See  Copybight,  6.] 

"  Impound  or  confine,  or  cause  to  be  impounded 
or  confined:*    [See  Animals,  2.] 

"Incapable  of  being  fairly  estimated.**     [See 
Bankbuptcy,  D  6.] 

"  In  Us  own  right,**    [See  Chaeging  Obdeb. J 

"Inevitable  accident,**     [See  Landlobd  and 
Tenant,  8.] 

•*  Inhabitant.**    [See  Custom,  1.] 

"  Inhabited  dwelling'house:*     [See  Lsr habited 
House  Duty,  6.] 

« If^riously  affected.**    [See  Febby.] 

"  Insolvent:*    [See  Tbamways,  2.] 

"Intent  to  dtfeat  and  delay  creditors:*     [See 
Bankbuptcy,  M  37.] 

"  Interest  which  should  fall  into  possession,**  [See 
Covenant,  1.] 

"  Interested:*    [See  Abtisans*  Dwelungs.] 

"Into,   through  and   over.*'       [See    Public 
Health,  30.] 

"Investing   members.**      [See    Fbiendly    So- 
ciety, 1.] 

"Issue,**    [See  Settlement,  7;  Will  Con- 
stbuction, 1 19,  20.] 

"  Issued,**    [See  Stamp,  7.] 

"It  shall   be   lawful:*      [See   Chubch   and 
Clebgy,  25.] 

"JuMt  allowances.**    [See  Mobtgage,  58, 59.] 

**  Just  and  convenient.**    [See  Land  Dbainage  ; 
Pbohibition,  1 ;  Becbiveb,  S.] 

"Just  and  reasonable.**    [See  Railway,  24.] 

'*  Lands  of  a  Uke  quality.**    [See  Bates,  IS.] 

"Lamful  cause.**    [See  Chubch  and  Clebgy. 
28.] 
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*'Za/niffU  heirs:'    [See  Will  Construction, 
H27.] 

**  Lawful  itiue."     [See  Will  Constbuction, 
H16.] 

«  Zeoiehold  interea.'*  [See  Bankbuptot,  F  42.] 

**Lea/»img  isiue"     [See  Will  Conbtbuction, 
N4.] 

"Legal  heirs"    [See  Will  Constbuction,  H 
29.] 

"  Legal  or  neat-iff-kin,**    [See  Will  Constbuc- 
tion, H  24.] 

"  Liable:*    [See  Pabuament,  17.] 

<*  Licensed  premises:'    [See  Alehoubb,  28.] 

"  Linoleym,'*    [See  Tbadb  Mabk,  19.] 

**  Loading  eweepted.'*     [See   Shipping   Law, 
D7.] 

"  Lodger:*  [See  LODOBBS'  OooDA  Pbotbction 

Act.] 

"  London  right"    [See  Coptbioht,  9.] 

**  Maintain  and  work:*    [See  Railway,  11.] 

'*  Maintenanee  and  support"     [See  Infant,  3 ; 
Tbust,  D  9.] 

**  Maimtenanoe  of  prisoner."     [See  Refobma- 

TOBY.] 

**  Mawufaotary,"  [See  Lands  Clauses  Act,  2.] 
"  Materially  altered."    [See  Chabity,  27.] 

**  Materials."  [See  GAS  Wobks  Clauses  Acts, 

2.] 

'* Matters  in  question"    [See  Fboduction  of 
Document,  25.] 

"  Missing  ship"    [See  Habinb  Insubancb,  2.] 

"  Mtmey,  cattle,  farming  implcTnents,  J^o."    [See 
Will  Constbuction,  B  16.] 

**  Money  received."  [See  Pbinoipal  and  Agent, 
21.] 

"  Moneys  left  after  my  decease"    [See  Will 
Constbuction,  D  16.] 

«  More  or  less.**    [See  Sale  of  Goods,  3.] 
"  Novating:*    [See  Shipping  Law,  B  4.] 
"  Necessa/ry:*    [See  Inhabited  House  Duty, 

1.] 
"  Net  moneys.**  [See  Will  Constbuction,  B  4.] 

•«  New  street."    [See  Mbtbopolis,  8, 10.] 

•*  Nemt'of-hML**    [See  Will  Constbuction,  H 
22,  23,  24.] 

**  Meee."    [See  Mabbiage,  2.] 

''  Nineteen  running  da/ys."  [See  Shipping  Law, 

G4.] 

"  Not  accountable  for  depreciation:*   [See  Will 
Constbuction,  1 11.] 

**  Not  accountable  for  rust,  leakage  or  breakage." 
[See  Shipping  Law,  B  1.] 

*'  Nat  negotiable"  [See  Bill  of  Bxchange, 4.] 


*'  Notice  of  any  act  of  bankruptcy  a^MaUe  fifr 
adjudication.''    [See  Bankbuptcy,  L  30.] 

"  Noxious  thing."    [See  Abobtion.] 

**  Occupied  for  purposes  of  trade,"    [See  In- 
habited House  Duty,  4.] 

«  Omission."    [See  Statute,  5.] 

«  One  calendar  month."  [See  Fausb  Impbibon- 
MENT,  1.] 

*<  Open  place,"    [See  Mabkbt,  2.] 

**  Or.**    [See  Will  Constbuction,  H  30.] 

«  Or  otherrvise:*   [See  Justice  of  the  Peace, 

9.] 
*<  Ordinary  way  of  trade.**    [See  Debtobs  Act, 

17.] 

"  Other  daughter,  or  other  surtfiving  daughters,** 
[See  Will  Constbuction,  N  6.] 

"  Other  effects.**    [See  Will  Constbuction,  B 

12.] 

«<  Other  snrmving,"  [See  Will  Constbuotion, 
N6.] 

"  Others  or  other.**   [See  Will  CoNBTBUonoN, 

N9.] 

«  Otherwise  destroying.**    [See  Will  FoBlCAil- 

TIBS,  17.] 

"  Out  of  the  business,"  [See  Pabtnbbship,  23.] 

**  Outgoing.**  [See  Vendob  and  Pubghabeb, 
10 ;  Landlobd  and  Tenant,  5.] 

*'  Overtaking  skip,**   [See  Shipping  Law,  B  8.] 

«  Own  dwelling  place  or  shop:*  [See  ICabket.] 

**  Owner,**  [See  Habboxtbs,  &a  Clausbb  Act, 
2;  Highway,  22;  Lands  Clauses  Act,  6 ; 
Mbtbopolis,  6 ;  Mines,  19 ;  Shipping  Law, 
W2.] 

«  Owner  in  default,"  [See  Public  Health 
Act,  22.] 

*<  Paintings,**    [See  Cabbieb,  1.] 

"  Pa3/mittry,  or  otherwise,"  [See  BOGUE  AND 
Vagabond.] 

"  Parishioner,**    [See  Chabity,  26.] 

•*  Party  aggrieved.**  [See  Public  Health  Act, 

2,3.] 

**  Party  becoming  absolutely  entitled:*  [See 
Lands  Clauses  Act,  29.] 

"  Party  enabled  by  law  to  declare  trust.**  [See 
Tbust,  A  1.] 

"  Party  interested,**  [See  Bankbuptcy,  P  11  ; 
Costs,  77 :  Lands  Clauses  Act,  82.] 

"  Party  waU,**    [See  Tenants  in  Common,  1.] 

**  Passing  of  Act.**    [See  BANKBUPTCY,  C  1.] 

"  Payable."    [See  Settlement,  11.] 

"  Per  vessel  or  vessels.**    [See  Sale,  3.] 

"  PeriodicaX  payments.**  [See  APPOBTION- 
ment,  4.] 
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**^  Permitting  dnmkenneu,*^     [See  Albhousb, 
22,  28.] 

'*  Penm."    [See  Phabmact  AOT;  Pbagtice, 
BB  6  J  Vaqbancy  Act.] 

"  Persian  or  persons."    [See  Pbnaltt,  1.] 

"  Person  acting  in  afducitvry  capacity.**    [See 
Dbbtobs  Act,  4.] 

*<  Person  aggrieved.''  [See  Bankbuptcy,  C  13  ; 
L  4,  6,  6.  7,  8.] 

"Persons  interested  in  the  minerals:'     [See 
MiNBS,  19.] 

"  Personal  chattels:'    [See  Bill  op  Sale,  1.] 

"  Personai  estate,  property,  chattels  and  effects:' 
[See  Will  Consteuctioit,  D  9.] 

"  Poor,"  "pooTCMtr    [See  Chabitt,  17.] 

"  Predecessor.*'    [See  Succbsbion  Duty,  6.] 

"  Prejudice  qf  pwohaser.'^  [See  Adultsbation 
OP  Pood,  8,  6.] 

"  Pricate  friends."    [See  Alehouse,  15.] 

«•  Privilege  servitude  or  easement:'   [See  Scotch 
Law,  17.] 

**  Proceedmg  in  a  criminal  cause."    [See  Cbi- 
MiKAL  Law,  2.] 

•*  Proceedings  against  Society:'   [See  Fbibndlt 
Society,  6.] 

*•  Promoter:'    [See  Company,  A  1.] 

<•  Property."    [See  Bankbuptcy,  P  19 ;  Set- 
tlement, 21.] 

"  Property  recovered  or  preserved."    [See  Son- 
CITOB,  37-46.] 

"  Proprietors"   [See  Pbauds,  Statute  op, 7.] 

•*  Public  company,"    [See  Appobtionmbnt,  3.] 

«  PubHo  highway:'    [See  Highway,  1.] 

••  Published:'    [See  Copybight,  9.] 

"  Purchaser."    [See  Bankbuptcy,  P  38 ;  Vo- 
LUNTABY  Settlement,  7.] 

••  Purposes  of  the  undertaking."    [See  Lands 
Clauses  Act,  44,] 

•«  Question  in  the  action:'    [See  Pbacticb,  W 
81.] 

«  Raise:'    [See  Metbopolis,  1.] 

"  Rated  or  assessed."    [See  Vestby,  2.] 

**  ReaZ  estate:'     [See   Administbation,  22 ; 
Will  Constbuction,  D  6.] 

"  Real  seowities:'    [See  Tbubt,  B  2,  3.] 

"Realised   numbers."      [See    Fbiendly   So- 
CIBTY,  1.] 

"Recognised  British  ship."     [See  Shipping 
Law,  E  7,  23.] 

"  Recovery  of  land:'    [See  Pbacticb,  Q  5.] 

"  Re-exchange:*  [See  Bill  op  Exchange,  19.] 

*' R^eshment,  resort  and  entertainment:'   [See 
Public  Entebtainmbnt,  2.] 

Digest,  1876-1880. 


<*  Refusal  of  application."  [See  Pbacvce,  B 
34.] 

"Refuse  qf  any  business."  [See  Metbopolis, 
20.] 

**  Remainder."  [See  Will  Constbuction,  E 
16 ;  L  1.] 

"Remaining."  [See  Will  Constbuction,  I 
10.] 

"  Reneioal "  or  "  new  license."    [See  Alehouse, 

7.] 
"Rent."    [See  Bankbuptcy,  D  38.] 

*' Rents  and  profits."  [See  Husband  and 
Wipe,  46 ;  Vendob  and  Pubchasbb,  10.] 

"  Representatives."    [See  Settlement,  15.] 

"Residing."    [See  BANKBUPTCY,  M  24.] 

"Residing  within  the  United  Mngdom."  [See 
Income  Tax,  6.] 

**  Residuary  legatee."    [See  Tbust,  E  3.] 

"  Residuary  personal  estate."  [See  Will  Con- 
stbuction, E  4.] 

"Residue  of  personal  estate."  [See  Adminis- 
tbation, 22.] 

"  Reverend."    [See  Chubch  and  Clebgy,  11.] 

**  Right  heir  male."  [See  Will  Constbuc- 
tion, H  26.] 

"Right  heirs."  [See  Will  Constbuction,  H  28.] 

"  Right  heirs  of  A.  deceased  and  B."  [See  Set- 
tlement, 17.] 

"  Right  of  appeal."    [See  County  Coubt,  17.] 

"Safe port."    [See  Shipping  Law,  E  6.] 

** Same  cause"    [See  Assault,  1,  2.] 

"  Say  about."    [See  Shipping  Law,  D  1.] 

**  Second  cousins."  [See  Will  Constbuction, 
H31.] 

"Secured  creditor."  [See  Attachment,  12, 
14 ;  Bankbuptcy,  D  22,  24,  P  20,  L  18 ; 
Company,  H  46 ;  Judgment,  8.] 

"  Securities:'    [See  Bankbuptcy,  D  31.] 

*'  See  bach."    [See  Cabbieb,  9.] 

"Seeds  of  another  kind."  [See  Adultebation 
OP  Seeds.] 

"  Seised."   See  Will  Constbuction,  D  7,  9.] 

"Sep€brate  maintenance  of  wife."  [See  Hus- 
band AND  Wipe,  27.] 

"  Servants."    [See  Railway,  26.] 

"  Services  incidental  to  the  business  of  a  oarrier." 
[See  Railway,  26.] 

"  Settle."    [See  Tbust,  A  2.] 

"Settled  estates."  [See  Settled  Estates 
Acts,  1.] 

"Sewer"    [See  Pubuc  Health  Act,  33.] 

"  Shareholder."  [See  Railway,  1 ;  Company, 
F9.] 
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**  Sheep  and  all  ejfeeU^    [See  Will  CoirBravo- 
noN,  E  3.] 

"  Skip  and  (or)  ships,  steamer  and  (or)  steamers" 
[See  Mabimb  Imsuranob,  1.] 

"Shipped."   "Shipment."*  [See  Sals  OF  GOODS, 

"  Shipment  by  steamer  or  steamers.**    [See  Sale 
OF  OOODB,  2.] 

"  Shop,**    [See  Market,  2.] 

*'  Single  woman,**    [See  Babtaedt,  1.] 

»  So  iU  as  not  to  be  able  to  travel.**    [See  Bvi- 
DBNCB,  34.] 

"  Son  or  sons.**    [See  Sbttlshbnt,  8i] 

"Special  eireumstanees,**    [See  Ck)8TB»  68,  69, 
78,  79.] 

"  Special  ground.**    [See  Peaoticb,  K  21.] 

"  Speeifio  contract.**    [See  Minbs,  15.] 

"  Square  mile.**    [See  COLONLA.L  Law,  SO.] 

**  Stocks  or  funds  of  foreign  governments.**    [See 
Tbust,  B  4.] 

"Stranding.**    [See  Mabike  Insubancb,  11.] 

"Street.**     [See  Highway,  13;  Metbopolis, 
12, 13 ;  Statute,  10.] 

"  Subscription  or  eontribution  to  a  prize.**    [See 
Contract,  11.] 

"  Such  prosecution.**    [See  Highway,  6.] 

"  Suffering  gaming.**    [See  Alehouse,  17-19.] 

••  Si^fficient  privy.**    [See  Public  Health  Act, 
10.] 

"Superfluous  lands.**     [See  Lands   Clauses 
Act,  44,  46.] 

"Surviving  children.'*    [See  Will  Construc- 
tion, N  10.] 

"Survivor.**     [See  Will    Construction,  N 
7-10.] 

"  Sustained  by  reason  of  such  infomuetion.**   [See 
Libel,  22.] 

"  TestamcTitary  ewpenses.**    [See  Administra- 
tion, 63 ;  Executor  12.] 

"  The  (hurt  or  a  Judge.**    [See  Costs,  19.] 

"  The  time  being.**    [See  Will  Construction, 
D14.] 

"Things  duly  done.**    [See   PuBUC    Health 
Act,  13.] 

Things  in  action.**    [See  Bankruptcy,  B  17.] 

Three  workmg  days.**    [See  SHIPPING  LAW, 
0  3.] 

ntle  to  land.**    [See  Practice,  Q  6.] 

"  To  be  cancelled:*    [See  Shipping  Law,  D  2.] 

**  2o  be  delivered  in  good  order  and  condition:* 
[See  Shipping  Law,  B  2.] 

"  To  do  justice.**    [See  Tbust,  A  10.] 
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Ikf   the  pr^fudice  of  the  purchaser.**    [See 
Adulteration  of  Food,  3.] 

Ibwn.*'    [See  Public  Health  Act,  39.] 

Trading  or  other  public  company*    [See  Ap- 

POBTIONMSNT,  9.] 

Treffio.**    [See  BailwaI^  21 .] 

Turn  over.**    [See  Will  Formalitibs,  9.] 

Uncontrolled  and  irresponsible.**    [See  Trust, 
Dll.] 

Uhtu:*   [See  Injunction,  29.] 

Usual  covenants.**    [See  Lease,  4.} 

Valuable  consideration.**  [See  Bankruptcy, 
F27.] 

Vested.**    [See  HIGHWAY,  15.] 

Vested  interest.**  [See  Endowed  Schools 
Act,  2.] 

Waggon  or  eoH  road.**    [See  Way,  3.] 

Warren  cf  conies.**    [See  Warrbn.] 

Wateroourse.**    [See  Deed,  1.] 

Whatever  I  may  be  possessed  efat  mydooeau,** 
[See  Will  Construction,  B  2.] 

Who  shall  attain  twenty-one.**  [See  Will 
Construction,  L  3.] 

WiV^.**    [See  KuiSANCB,  18.] 

*  Winning  *  coal.**    [See  Mines,  18.] 

With  aU  convenient  speed."  [See  Trust,  E  7.] 

With  all  liberties  and  free  customs  belonging.** 
[See  Market,  4.] 

Withdrawal  members.**  [See  Friendly  So- 
ciety, 1.] 

Without  benefit  qf  salvage  but  to  pay  loss  on 
such  part  as  shall  not  arrive.**  [See  Marinb 
Insurance,  1.] 

Without  having  been  married:*  [See  Sbttlb- 
ment,  12, 13, 14.] 

Without  leaving  issue.**    [See  Settlement, 

9.] 

Work  and  maintain:*    [See  Bailway,  11.] 

Worked  or  navigated.**    [See  THAMES,  2.] 

Working:*    [See  MINES,  18.] 

Writing  wider  their  hand.**  [See  Bank- 
ruptcy, F  50.] 

WOBEING  AGBEEMENT. 
[See  Bailway.] 

WOBKBHOP  BEGULATION  ACT. 
[See  Elementary  Education  Act,  8.] 


WBBCK. 

[Powen  of  general  ligfathotiM  harbour  and 
oonseryancyautboritieB  for  removal  of  wreck.  40 
ii  41  Vict,  c  16;  48  ft  i4  Vict.  o.  22.  as.  5, 7.] 


WRIT— YOUNGER  SON.  691 

WRIT.  Soi/re  facias,  of.     [See  Company,  F.] 

Auutance,  of,    [See  Rbckiveb.]  Summons,  of    [See  Practice,  n.] 

Bills  of  Exchange  Act,  under,    [See  Bill  of  ' 

BXCHANOB,  28,  81.]  WRONGFUL  DISMISSAL. 

De  eowttmaee  capiendo,    [See   Chubch   and  psee  Master  and  Servant,  2,  4.1 
Clergy,  27.] 

EUgit,  qf,    [See  Bankruptcy,  D  23.]  YOUNGER  SON. 

Error,  of    [See  Practice,  EB  2,  4.]  ^^^^^^^  ^^^     ^^^  ^^^^  Construction 

Fieri  facias,  of    [See  Sherift.]  L  10.] 
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